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Introduction 

1. The Committee on Freedom of Association, set up by the Governing Body at its 

117th Session (November 1951), met at the International Labour Office, Geneva, on 25 to 

27 October and 2 November 2018, under the chairmanship of Professor Evance Kalula. 

2. The following members participated in the meeting: Ms Valérie Berset Bircher 

(Switzerland), Mr Aniefiok Etim Essah (Nigeria), Ms Sara Graciela Sosa (Argentina), 

Mr Takanobu Teramoto (Japan); Employers’ group Vice-Chairperson, Mr Alberto 

Echavarría and members, Ms Renate Hornung-Draus, Mr Hiroyuki Matsui and 

Ms Jacqueline Mugo; Workers’ group Vice-Chairperson, Mr Yves Veyrier (substituting for 

Ms Catelene Passchier), and members Ms Amanda Brown, Mr Gerardo Martínez, Mr Jens 

Erik Ohrt, and Mr Richard Wagstaff. The members of Argentinean and Colombian 

nationality were not present during the examination of the cases relating to Argentina (Cases 

Nos 3248, 3257 and 3272) and Colombia (Cases Nos 3090, 3137 and 3150). 

* * * 

3. Currently, there are 165 cases before the Committee in which complaints have been 

submitted to the governments concerned for their observations. At its present meeting, the 

Committee examined 24 cases on the merits, reaching definitive conclusions in 14 cases 

(1 definitive report and 13 reports in which the Committee requested to be kept informed of 

developments) and interim conclusions in 10 cases; the remaining cases were adjourned for 

the reasons set out in the following paragraphs. 

Examination of cases 

4. The Committee appreciates the efforts made by governments to provide their observations 

on time for their examination at the Committee’s meeting. This effective cooperation with 

its procedures has continued to improve the efficiency of the Committee’s work and enabled 

it to carry out its examination in the fullest knowledge of the circumstances in question. The 

Committee would therefore once again remind governments to send information relating to 

cases in paragraph 7, and any additional observations in relation to cases in paragraph 10, as 

soon as possible to enable their treatment in the most effective manner. Communications 

received after 4 February 2019 will not be able to be taken into account when the 

Committee examines the case at its next session. 

Serious and urgent cases which the Committee draws 
to the special attention of the Governing Body 

5. The Committee considers it necessary to draw the special attention of the Governing Body 

to Cases Nos 2318 (Cambodia), 2508 (Islamic Republic of Iran), 2609 (Guatemala), 2982 

(Peru) and 3185 (Philippines) because of the extreme seriousness and urgency of the matters 

dealt with therein. 

Cases examined by the Committee in the 
absence of a government reply 

6. The Committee deeply regrets that it was obliged to examine the following cases without a 

response from the Government: 3076 (Republic of Maldives) and 3081 (Liberia). 
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Observations requested from governments 

7. The Committee is still awaiting observations or information from the governments 

concerned in the following cases: 2177 and 2183 (Japan), 3183 (Burundi), 3242 (Paraguay), 

3249 (Haiti), 3269 (Afghanistan), 3275 (Madagascar), 3311 (Argentina), 3312 (Costa Rica), 

3314 (Zimbabwe), 3315 (Argentina), 3316 (Colombia), 3318 (El Salvador), 3320 

(Argentina) and 3321 (El Salvador). If these observations are not received by its next 

meeting, the Committee will be obliged to issue an urgent appeal in these cases. 

Partial information received from governments 

8. In Cases Nos 2265 (Switzerland), 2761 (Colombia), 2817 (Argentina), 2830 (Colombia), 

2869 and 2967 (Guatemala), 3023 (Switzerland), 3027 (Colombia), 3042 and 3062 

(Guatemala), 3067 (Democratic Republic of the Congo), 3074 (Colombia), 3089 

(Guatemala), 3115 and 3120 (Argentina), 3133 (Colombia), 3135 (Honduras), 3139 

(Guatemala), 3141 (Argentina), 3148 (Ecuador), 3149 (Colombia), 3158 (Paraguay), 3161 

(El Salvador), 3178 (Bolivarian Republic of Venezuela), 3179 (Guatemala), 3192 

(Argentina), 3201 (Mauritania), 3211 (Costa Rica), 3213 (Colombia), 3215 (El Salvador), 

3219 (Brazil), 3221 (Guatemala), 3232 (Argentina), 3234 (Colombia), 3251 and 3252 

(Guatemala), 3259 and 3264 (Brazil), 3271 (Cuba), 3277 (Bolivarian Republic of 

Venezuela), 3279 (Ecuador), 3280, 3281 and 3282 (Colombia), 3286 (Guatemala), 3290 

(Gabon), 3291 (Mexico), 3293 (Brazil), 3296 (Mozambique), 3300 (Paraguay), 3309 

(Colombia), 3313 (Russian Federation), 3322 (Peru) and 3323 (Romania), the governments 

have sent partial information on the allegations made. The Committee requests all these 

governments to send the remaining information without delay so that it can examine these 

cases in full knowledge of the facts. 

Observations received from governments 

9. As regards Cases Nos 2254 (Bolivarian Republic of Venezuela), 2902 (Pakistan), 2923 

(El Salvador), 3091 and 3112 (Colombia), 3152 (Honduras), 3157 (Colombia), 3165 

(Argentina), 3193, 3195, 3197, 3199 and 3200 (Peru), 3203 (Bangladesh), 3206 (Chile), 

3207 (Mexico), 3208 (Colombia), 3210 (Algeria), 3216, 3217 and 3218 (Colombia), 3222 

(Guatemala), 3223 (Colombia), 3224 (Peru), 3225 (Argentina), 3228 (Peru), 3230 

(Colombia), 3233 (Argentina), 3239 (Peru), 3241 and 3243 (Costa Rica), 3245 (Peru), 3246 

and 3247 (Chile), 3250 (Guatemala), 3253 (Costa Rica), 3254 (Colombia), 3258 (El 

Salvador), 3260 (Colombia), 3261 (Luxembourg), 3263 (Bangladesh), 3265 (Peru), 3266 

(Guatemala), 3267 (Peru), 3270 (France), 3278 (Australia), 3284 (El Salvador), 3285 and 

3288 (Plurinational State of Bolivia), 3292 (Costa Rica), 3294 (Argentina), 3295 

(Colombia), 3298, 3299 and 3301 (Chile), 3302 (Argentina), 3303 (Guatemala), 3304 

(Dominican Republic), 3305 (Indonesia), 3306 (Peru), 3307 (Paraguay), 3308 (Argentina), 

3310 (Peru), and 3317 and 3319 (Panama), the Committee has received the governments’ 

observations and intends to examine the substance of these cases as swiftly as possible. 

New cases 

10. The Committee adjourned until its next meeting the examination of the following new cases 

which it has received since its last meeting: 3324 and 3325 (Argentina), 3326 (Guatemala), 

3327 (Brazil), 3328 (Panama), 3329 (Colombia), 3330 (El Salvador), 3331 (Argentina), 

3332 (Dominican Republic), 3333 (Colombia), 3334 (Malaysia) and 3335 (Dominican 

Republic) since it is awaiting information and observations from the governments 
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concerned. All these cases relate to complaints submitted since the last meeting of the 

Committee. 

Article 26 complaint 

11. The Committee is awaiting the observations of the Government of Belarus in respect of its 

recommendations relating to the measures taken to implement the recommendations of the 

Commission of Inquiry. 

Transmission of cases to the Committee of Experts 

12. The Committee draws the legislative aspects of Case No. 2816 (Peru), as a result of the 

ratification of Conventions Nos 87 and 98, to the attention of the Committee of Experts on 

the Application of Conventions and Recommendations. 

Appreciation of progress on working methods  
and ongoing reflections 

13. Since its last reporting back to the Governing Body, the Committee has continued to review 

its working methods. The Committee has concluded its reflections on a number of questions 

it had been examining concerning the effective communication of its procedures and 

mandate to constituents and the strengthening of its tripartite governance. This can be 

particularly seen in the continuing work of the CFA subcommittee, which identifies priority 

cases for examination and proposes the agenda of the next Committee meeting with a view 

to ensuring relative regional balance and rapid treatment of urgent cases. Moreover, since 

the publication of the Committee’s Annual report, the electronic version of the Compilation 

of CFA decisions is now online and a hard copy version has also been published. At its most 

recent meeting the Committee has taken a number of additional decisions concerning its 

working methods, which are detailed below. 

Follow-up cases not resolved for lack of information 

14. The Committee has considered the question of follow-up cases not resolved for lack of 

information and the procedures and conditions for considering such cases as closed. The 

Committee has decided that from now onwards, any cases that have not received information 

either from the Government or from the complainant for the last 18 months (or 18 months 

from the last examination of the case) will be considered closed. This practice would not be 

used for serious and urgent cases. Cases concerning countries that have not ratified the 

freedom of association Conventions will be decided on a case-by-case basis depending upon 

the nature of the case. Letters will be sent to Governments and complainants indicating this 

decision and the importance of furnishing follow-up information in relation to the 

Committee’s recommendations. So as not to confuse such cases with those for which the 

Committee has noted full resolution, cases that are closed in this manner will have the 

following indication on the website: In the absence of information from either the 

complainant or the Government in the last 18 months since the Committee examined this 

case, this case has been closed. 
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Reflections on trends in the use  
of the special procedure 

15. Following previous exchanges of views on the trends in the use of the special procedure, the 

Committee reflected on the impact that the repeated use of its procedures may have on its 

overall workload, as well as the added value of international examination of certain cases. 

Being guided by its procedures, and particularly paragraphs 17, 28–30, 38 and 39, the 

Committee envisaged several proposals for streamlining the examination of complaints 

towards a focus on strategic and systemic action that can be taken by Member States to 

ensure its constitutional obligations. In this respect the Committee decided that it will, 

whenever appropriate and effective, expand its current practice of compiling and examining 

jointly several complaints alleging the same general violation of freedom of association into 

a single case. In addition, given the high number of complaints before it, the Committee will 

continue to ensure priority for more serious and urgent cases while aiming to achieve a 

relative geographical balance when setting its agenda. The subcommittee further discussed 

the possibility of beginning an exchange with member States and their social partners to see 

whether there is space to engage in tripartite social dialogue on substantive actions to resolve 

issues that have been identified by the Committee that can assure solutions at the national 

level. National dispute resolution bodies may be able to provide important support in this 

regard. 

The ILO Centenary 

16. The Committee further reflected on the contribution it could make to the ILO’s centenary. 

It recalled that it would be presenting its second Annual Report to the Governing Body in 

March 2019 for subsequent presentation to the International Labour Conference Committee 

on the Application of Standards and saw this as an important opportunity to improve its 

communication and visibility. The Committee members also took note of the call in the 2018 

ILC Resolution concerning the second recurrent discussion on social dialogue and tripartism 

for a high-level event on freedom of association and collective bargaining and were eager to 

contribute to the follow-up action to be taken in light of the Governing Body’s decision. The 

Committee also proposed that the centenary year be used as an opportunity for conversations 

at the regional and national levels on the promotion of the principles of freedom of 

association and collective bargaining as well as on the impact of the special procedure for 

submitting complaints and its optimum articulation with national mechanisms. 

Consideration of article 24 representations  
concerning freedom of association 

17. The Committee takes note of the Governing Body decision instructing that it examine 

article 24 representations on freedom of association referred to it according to the procedures 

set out in the Standing Orders for the examination of article 24 representations. In view of 

the pending article 24 representations which the Governing Body has already referred to it 

and which remain pending, the Committee reflected on any necessary measures or 

adjustments to ensure that these article 24 representations would be examined according to 

the modalities set out in the Standing Orders concerning the procedure for the examination 

of representations under articles 24 and 25 of the Constitution of the International Labour 

Organization. In this regard, the Committee focused on differences in its current practice and 

procedure with that of ad hoc committees constituted by the Governing Body. The 

Committee considered that three people from amongst its members would be appointed 

(one person from each group) to examine a given representation. The designation of these 

members from the Committee was important to ensure the relevant expertise and coherence 

in examining representations and avoid any misunderstanding that a new additional avenue 

of complaint was being opened. The entire case file would be made available to them and 
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they will be able to meet as many times as considered necessary for the conclusion of their 

work. Where other Conventions are also raised in the representation, avenues could be 

explored for ensuring effective communication between the two Committees where 

appropriate to ensure coherence in the factual understanding. The report as finalized by the 

three members would continue to be presented as a separate report to the Governing Body 

and will be able to be considered along with all other article 24 reports at the end of the 

Governing Body session. 

Cases in follow-up 

18. The Committee examined 6 cases in paragraphs 19 to 65 concerning the follow-up given to 

its recommendations and concluded its examination with respect to 2 cases: Case No. 2844 

(Japan) and 3106 (Panama). 

Case No. 2844 (Japan) 

19. The Committee last examined this case at its October 2015 meeting [see 376th Report, 

paras 52–61]. On that occasion, the Committee requested the Government to keep it 

informed of the decision of the Supreme Court on the company appeal of the order of 

remedies made by the Tokyo Metropolitan Labour Relations Commission (LRC) and the 

finding that the Enterprise Turnaround Initiative Corporation (ETIC) interfered in the 

management of the Japan Airlines Flight Crew Union (JFU) and the Japan Airlines Cabin 

Crew Union (CCU) during negotiations in November 2010. As to the legality of the 

redundancy, while duly noting that the Supreme Court had held that the redundancy of 

146 workers (cabin attendants and flight crews) was lawful and valid, the Committee 

expressed its expectation that the company would remain open to discussing with the trade 

unions in the framework of the new recruitment campaign so that views concerning the 

rehiring of workers following termination for economic reasons would be taken into account. 

The Committee also requested the Government to respond to concerns raised by the 

complainant as to Government statements to the Diet on this case in March–April 2015 and 

a decision of the Tokyo High Court on unfair labour practices of Japan Airlines International 

(hereinafter, the company). 

20. In a communication dated 30 January 2017, the JFU and the CCU indicate that in 

October 2016 they submitted, along with the Japan Airlines Captain Association (JCA), 

unified demands to the company and met with the latter for the settlement of the dismissal 

issue. They allege however that the company claimed it difficult for the discussions to lead 

to negotiations towards the resolution of the issues and failed to make any counter proposal 

in this regard. The JFU and the CCU consider that the company intentionally misinterpreted 

their demands for reinstatement and distorted them as though they were asking that all the 

dismissed be reinstated. In relation to the appeal lodged by the company concerning the order 

of remedies of the Tokyo Metropolitan LRC, the complainants inform that on 23 September 

2016 the Supreme Court upheld the decision of the Tokyo High Court which had rejected 

the company’s claim. The complainants regret that the company only retained that the legal 

obligation from the Supreme Court sentence was to post a letter of apology at workplaces, 

which was effectively done. The company also added that its interference with the strike 

authorization processes was a completely separate issue from the implementation of 

dismissal, and these two events were not directly related to each other. The complainants 

also regret that despite the fact the Supreme Court held that the controversial remarks 

deceived, intimidated and threatened the unions and workers and that by making inadequate 

remarks, the company did not make efforts to avoid dismissal, the company is still adamant 

that the legitimacy of the dismissal was affirmed in a separate litigation, and consequently 

the company was not in a position to do anything more than posting a letter of apology as 

required by the Supreme Court’s ruling. In their concluding remarks, the complainants recall 
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that the Government had expressed its view that it takes the same stance as the ILO on this 

case, and request for assistance for making proposals to the company and the unions to 

launch the negotiations with a view to resolving the case. 

21. In a communication dated 9 February 2017, the Government, in reply to concerns raised 

about a government statement before the Diet, reiterated that it supports the autonomous 

labour management consultation and consequently finds inappropriate to actively intervene 

in labour relations in such a way as to mediate between employers and trade unions to assist 

in setting up consultations. In this regard, the Government once again recalls that the refusal 

of collective bargaining by employers without due reasons is prohibited as an unfair labour 

practice in the Labour Union Act (section 7). If aggrieved by any unfair labour practice 

imposed by an employer, a trade union may file a complaint with the LRC. In the present 

case, the Government indicates that the re-employment of workers dismissed due to 

economic reasons claimed by the unions, could be a collective bargaining issue, and refusal 

of collective bargaining by employers without due reasons shall be prohibited as an unfair 

labour practice. The parties should decide on the issues for consultation and the manner in 

which to proceed. In case of any disagreement over claims, the unions could file a complaint 

with the LRC, which is in charge of taking fair and neutral action. 

22. In relation to the decision of the Tokyo High Court affirming the order of remedies of the 

Tokyo Metropolitan LRC, the Government confirms that the Supreme Court dismissed the 

appeal from the company against the Tokyo High Court decision in a decision of 

23 September 2016 which became final but expresses the view that this lawsuit is quite a 

separate issue from the lawsuits for the purpose of confirming the existence of legally 

binding contracts between dismissed workers and the company. The Government further 

indicates that, in accordance with the remedial order of the TMLRC, the company delivered 

a letter of apology on 29 September 2016 expressly stating that the remarks on 16 November 

were found to be unfair labour practice, and that the company would be mindful not to repeat 

such conduct again. The company further posted a copy of the letter in places easily viewable 

by its employees from 30 September 2016 to 9 October 2016. On 13 October 2016, the 

company reported to the Tokyo Metropolitan LRC on the issuance of the letter of apology. 

23. The Government also transmits the views of the company on the pending issues. The 

company recalled that, in relation to the dismissal issue, the Supreme Court reached a final 

decision in February 2015 where it considered the dismissal lawful and valid. The Company 

however maintained discussions with the JFU, the CCU and other trade unions and there had 

been full and frank discussion in this regard, including in October 2016 when the JFU and 

the CCU changed their demands. In this regard, the company provided details on the various 

meetings held and the issues addressed. With regard to the litigation over the relief order 

issued by the Tokyo Metropolitan LRC, the company indicated that, following the Supreme 

Court ruling of September 2016 upholding the LRC’s order, it took follow-up action 

accordingly and issued a letter of apology, posted it in the workplaces and reported back to 

the LRC. In the company’s view, there is no other obligation and no link to the dismissal 

case.  

24. The Committee takes due note of the information provided. With regard to the order of 

remedies of the Tokyo Metropolitan Labour Relations Commission, the Committee notes that 

on 23 September 2016 the Supreme Court upheld the Tokyo High Court decision and that 

the company took immediate follow-up action accordingly by issuing a letter of apology to 

the JFU and the CCU, posting the letter in the workplaces and reporting back to the LRC 

on October 2016. 

25. With respect to the lawsuit filed by workers to request confirmation of the existence of legally 

binding contracts between themselves and the company, the Committee had previously noted 

that the Supreme Court ruled in final decisions dated 4 and 5 February 2015 that the 
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redundancy was lawful and valid. The Committee notes from information provided both by 

the Government and the complainant organizations that the company and the trade unions 

held a number of negotiation and consultation meetings on the settlement of the dismissal 

issue during the period under consideration. The Committee notes, from the data provided 

by the company, that between February 2015 and November 2016, it met with the CCU and 

the JFU 32 and 34 times, respectively. The Committee further notes the complainant 

organizations allegations that, along with the Japan Airlines Captain Association (JCA), 

they introduced in October 2016 unified demands to the company but that, despite the 

regular meetings held, the company made it clear that it would be difficult for the discussions 

to lead to negotiations towards the resolution of the issues. The Committee once again 

underlines the importance of maintaining a meaningful dialogue between the company and 

the trade unions and trusts that they will maintain full and frank discussion to try to come to 

a conclusion. The Committee understands that the complainant organizations may take the 

matter to the Tokyo Metropolitan LRC if they consider that their claim for the re-employment 

of workers constitutes a collective bargaining issue upon which there has been a refusal to 

bargain in accordance with the law. In light of the above information, the Committee will 

not pursue its examination of this case. 

Case No. 2694 (Mexico) 

26. The Committee last examined the substance of this case at its June 2017 meeting 

[see 382nd Report, para. 130]. On that occasion, the Committee indicated that it would 

proceed with the examination of this case in relation to the specific allegations of violations 

of the principles of freedom of association and collective bargaining arising from protection 

agreements and to the issues concerning anti-union discrimination. The Committee 

requested the Government to provide all supplementary and relevant up-to-date information 

on the various allegations made by IndustriALL of specific situations involving the use of 

protection agreements, so that the Committee would have access to all relevant information 

when it next examined the follow-up of the case. In addition, the Committee referred the 

legislative aspects of the case on the application of the Freedom of Association and 

Protection of the Right to Organise Convention, 1948 (No. 87), to the Committee of Experts 

on the Application of Conventions and Recommendations.  

27. In its communication of 1 February 2018, the Government sent information regarding the 

follow-up given to the Committee’s recommendations in relation to the specific situations 

raised by IndustriALL in its previous communications: 

(a) Honda Mexico United Workers’ Union (STUHM): the Federal Conciliation and 

Arbitration Board (JFCA) heard the case related to the title to the collective agreement 

filed by the STUHM, carrying out in due time and form each step of the procedure 

established in legislation: (i) the vote recount was conducted on 15 October 2015 in the 

best possible conditions, without any duly substantiated or validated objections and in 

the presence of three JFCA certifying officers, the Secretary-General for Agreements, 

Conciliation and Collective Issues, two federal labour inspectors, eight observers 

representing foreign trade unions, the secretaries general and representatives of the 

unions and representatives of the company; (ii) the recount was carried out in 

accordance with the law in a peaceful and orderly manner, and of the 1,829 workers 

present, 788 voted for STUHM and 1,001 for the defendant trade union; (iii) when it 

discovered that the recount was not in its favour, the STUHM filed direct amparo 

proceedings with the first district labour court of the federal district, which were 

dismissed, confirming that the JFCA had acted in strict compliance with the law; and 

(iv) regarding the alleged existence of a presumed conflict of interest on the part of the 

individual who acted as coordinator for the advisers to the President of the JFCA, the 

board advised on 25 May 2016 that the individual in question did not perform that 

public function and there was therefore no conflict of interest. 
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(b) Commercial, Office, Retail, Similar and Allied Workers’ Union (STRACC): (i) on 

28 March 2017, STRACC was granted the title to the collective agreement; and (ii) the 

parties who had been sued by STRACC lodged appeals for amparo (Nos DT 661/2017, 

DT 660/2017 and DT 659/2017), which were unsuccessful and therefore did not 

adversely affect the STRACC. 

(c) National Union of Petroleum Technicians and Professionals (UNTyPP): (i) since 

25 March 2010, Petróleos Mexicanos (PEMEX, hereinafter the oil company) and the 

UNTyPP have held more than 15 meetings in which issues raised by the UNTyPP have 

been addressed, including the dismissal of workers – agreeing to discuss the possibility 

of rehiring those worker members of the UNTyPP who were affected by the 

aforementioned movements; (ii) this case was analysed as part of the round table 

discussions held since 2012 by the Ministry of Labour and Social Security (STPS) with 

the National Union of Workers – the STPS has facilitated meetings between the 

UNTyPP and the management of the company in which employment files were 

analysed, leading to the reinstatement and retirement of several UNTyPP members, in 

the interest of mediating a settlement to the disputes, on 7 July 2015 the Deputy 

Minister for Labour addressed a communication to the chief executive officer of the 

company voicing the UNTyPP’s concerns regarding the new collective labour 

agreement; (iii) there is a collective labour agreement between the company and the 

Petroleum Workers Union of Mexico (STPRM), which was last revised on 17 July 

2017 and is valid until 31 July 2019. 

(d) With regard to the BMW plant (hereinafter the first car manufacturer) located in San 

Luis Potosí: (i) on 3 July 2014, a collective labour agreement was presented to the 

JFCA between the company and the Mexican National Automotive Industry, Similar 

and the Allied Workers’ Union of the Confederation of Mexican Workers (CTM); 

(ii) the labour authority verified the legitimacy of the Union to assemble automotive 

industry workers and that the contractual agreement complied with the requirements 

set out in section 391 of the Federal Labour Act, the collective labour agreement was 

consequently registered; and (iii) on 27 November 2017, under the protocol on free 

collective bargaining, an extraordinary inspection was carried out at the company’s San 

Luis Potosí plant during which it was found that 815 workers (603 men and 

212 women) worked in the workplace, those workers knew the representative of the 

union of which they were a member, were aware of the collective labour agreement 

that applied to them and had access to it (both in the workplace and online); in that 

respect, it was confirmed that the company had hard copies of the collective agreement 

governing labour relations that were provided to workers and were made available in 

freely accessible spaces. 

(e) With regard to the KIA Motors Corporation plant (hereinafter the second car 

manufacturer) in Nuevo León: (i) on 26 August 2014, a collective labour agreement 

was presented to the JFCA between the company and the Mexican National 

Automotive Industry, Similar and Allied Workers’ Union; (ii) the labour authority 

verified the legitimacy of the Union to assemble automotive industry workers and that 

the contractual agreement complied with the requirements set out in section 391 of the 

Federal Labour Act, and, having fulfilled the jurisdiction and legal requirements and 

those for the right to represent others, the agreement was registered; and (iii) on 

16 November 2017, under the protocol on free collective bargaining, an extraordinary 

inspection was carried out of the general working conditions in the company, which 

verified the existence of 2,404 workers (1,720 men and 684 women), registered with 

the Mexican Social Security Institute, the existence of a collective labour agreement 

duly registered with the labour authority, and it was confirmed that the workers knew 

the name of the union of which they were members and the content of the collective 

labour agreement applicable to them and had access to it (copies were distributed to 

workers and kept available in freely accessible spaces). 
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28. Based on the information above, the Government considers that these cases prove that state 

institutions function adequately and give due attention to the claims of the unions concerned. 

Furthermore, it recalls that new efforts have been undertaken to make the work of the labour 

authorities more efficient and timely and to consolidate the prompt and unimpeded 

administration of labour justice, including through national coordination mechanisms to 

improve the pursuit and administration of day-to-day justice in Mexico and the recent update 

to the labour regulations framework by means of the 2017 constitutional reform on labour 

justice administration. 

29. In communications dated 3 and 30 July 2018, IndustriALL provides its observations and 

further information regarding the follow-up of the case. IndustriALL reports that, despite the 

reforms and other measures announced by the Government, the practice of employer 

protection agreements is continuing and expanding, as evidenced by the specific situations 

it presents in relation to the complaint. As a reminder, IndustriALL condemns the system 

under which such protection agreements reportedly continue to operate, emphasizing that: 

(i) the agreements are a clear result of cooperation between the Government (which would 

approve employer protection agreements in return for political favours – while acting as 

employer, judge and litigant in the authorities responsible for administering justice), 

corporate federations (which are deeply embedded in political and economic decision 

making bodies) and certain companies (which maintain lower operating costs and control 

over their workforce as these agreements protect the employer from having to negotiate with 

genuine unions), thus preventing workers from exercising their right to freedom of 

association; (ii) the protection union that will administer the collective agreement is selected 

before the employer even begins operations; and (iii) if workers try to organize themselves, 

the authorities, employers and corporate federations work together to ensure they are not 

successful, using methods which range from postponing proceedings to dismissals and all 

types of threats and assaults. In addition, it challenges the effectiveness and authenticity of 

the measures announced by the Government to combat this deep-rooted practice, alleging 

that these changes are designed to allow the situation to remain unchanged, emphasizing 

that: (i) union information and collective agreements are not published or available, as 

reported by the Government; (ii) proceedings continue to last for an average of five years; 

(iii) meetings with Mexican unions in relation to the complaint did not address the issue of 

protection unions; (iv) while the constitutional reform is presented as a panacea, in reality it 

is an illusion, as demonstrated by the bill formulated to implement the reform, which was 

presented by senators who are members of corporate federations and therefore reproduces 

the system of collective protection agreements; and (v) the 2016 protocol on free collective 

bargaining is no more than a sham as: the inspection dates are decided in advance with the 

company; the workers questioned during the inspection are selected by the trade union 

representative and/or the employer (questions simply regarding whether the worker in 

question is aware of their union and its statutes, whether he or she is aware of the collective 

agreement and whether the agreement is accessible to workers, in a clear location in the 

workplace). IndustriALL considers that if a collective employer protection agreement is in 

place in that workplace (as, according to the complainant, is the case for 90 per cent of 

workplaces) the replies are controlled by the protection union, rendering the protocol useless. 

In addition, in order to demonstrate the deficiencies of the public mechanisms, IndustriALL 

reports that, in response to the impunity and passivity of the labour authorities, a committee 

of civil society organizations has been established in the textile industry that includes 

14 international brands and which carried out a “Campaign for freedom of association in 

Mexico” with the objective of “challenging the use of protection agreements in their supply 

chains”. These brands have worked on their own initiative to implement independent 

monitoring and audits to verify the compliance of their internal codes of conduct with the 

ILO fundamental Conventions, in particular to address the issue of protection agreements 

and ensure that the supplier companies with which they have production contracts 

understand and respect the right to freedom of association. In several cases these private 
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initiatives have managed to resolve serious issues related to rights, dismissals and 

harassment in factories where protection unions operated. 

30. In addition, IndustriALL provides further information regarding specific situations 

highlighted in the Committee’s previous examination of the complaint and on new cases. 

With respect to previously presented cases, on which the Government has provided its 

observations, the complainant indicates that: 

(a) Regarding the STUHM, challenging the Government’s report, it emphasizes that: 

(i) the JFCA ordered the recount within the company and without reliable 

documentation on the voter register; (ii) during the recount entry was denied to the team 

of national and international observers and STUHM representatives (union 

representatives were threatened with firearms by the plant’s security personnel when 

they demanded to be granted entry and they were only permitted to enter following 

heated arguments and complaints); (iii) throughout the whole procedure inside the plant 

representatives of the union in question, the Union of Employees and Workers in the 

Vehicle Manufacturing and Assembly Industry (SETEAMI), and the company 

continuously threatened the workers with dismissal if they lost the recount; (iv) the list 

of voters contained persons who should not have voted and company personnel selected 

those who could access the voting area, which was isolated from the rest of the plant 

and surrounded by internal security personnel; and (v) the irregularities were reported 

by the STUHM but they were not addressed by JFCA officials; (vi) the SETEAMI legal 

representative acted as the representative of the SETEAMI (of the CTM) during the 

trial before the JFCA and as the coordinator for the advisers of the president of that 

board, when the STUHM reported this conflict of interest, the individual ceased to 

represent SETEAMI, but reassumed that role in June 2015; (vii) despite all of the 

aforementioned irregularities in the recount, the STUHM received 48 per cent of the 

vote; however, the company refused to grant it the facilities to represent its members, 

including entry into the plant, office space to meet with members, recognition of its 

representative and the deduction of trade union dues, and (viii) the executive board of 

the STUHM remains dismissed and its request for reinstatement is in process. 

(b) Regarding the STRACC: (i) in several stations where it is the titleholder of the 

collective agreement, employer representatives and protection unions threaten workers 

in order to coerce them into resigning with a view to hiring new personnel from 

third-party companies; (ii) STRACC leaders, members and representatives have been 

threatened, attacked, kidnapped and illegally imprisoned as a result of false accusations 

from employers in collusion with the local and federal Government, in this context, 

organizing in a union poses a risk for the personal safety of workers and their families; 

(iii) in the legal action to seek title initiated on 3 June 2014 by the STRACC against the 

Union of Employers and Workers in the Federal District General Trade Sector and the 

company, the recount was not held until 31 August 2015, owing to a series of 

irregularities instigated by the company, the protection union and the Local 

Conciliation and Arbitration Board (JLCA) of the federal district; (iv) it was not until 

March 2018 that, after repeated appeals lodged by the company, the STRACC was 

recognized as the titleholder for this workplace, but in the meantime the majority of 

workers who had expressed a preference for the STRACC as their trade union had been 

dismissed and the company is currently dismissing more workers in order to hire new 

employees through a third party company which operates its own collective protection 

agreements; (v) in June 2018 in the La Laguna petrol station, after STRACC had 

obtained the title to the collective labour agreement and had attained various related 

achievements, first the company threatened the Secretary-General to coerce him into 

cancelling the collective agreement and subsequently the Secretary-General of a trade 

union of a federation considered to be corporate contacted him asking how much 

money he wanted for the collective agreement, an offer which the STRACC 
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representative declined; then armed thugs from the federation concerned hired by the 

company appeared during each shift change, attempted to oust workers and STRACC 

members using threats and demanded that they resigned from their jobs and the trade 

union – the STRACC issued a call to strike to the company to protect its members, 

which is pending before the JLCA. 

(c) Regarding the UNTyPP: (i) the oil company held several meetings with the UNTyPP 

in 2016 and 2017 that did not resolve the key issues such as union representation, the 

refusal to engage in collective bargaining, open and aggressive interference in trade 

union operations and the refusal to reinstate those dismissed; (ii) the small number of 

meetings that have taken place with the company have been held on the insistence of 

the UNTyPP and the replies were sent electronically to avoid a record being kept of the 

meetings or of the recognition of the trade union; when the issues were addressed it 

was by low level officials who did not resolve the conflicts; and (iii) various meetings 

were held with the STPS which failed to respond to the complaints of the UNTyPP, 

and the union has not been granted a meeting with the company for about two years, 

despite its requests.  

(d) Regarding the first car manufacturer: (i) in July 2014 it announced its new plant in San 

Luis Potosí which would begin operations in 2019 and, in the same month, it concluded 

a collective employer protection agreement signed by the Secretary-General of the 

Mexican National Automotive Industry, Similar and Allied Workers’ Union of the 

CTM; this agreement was therefore concluded five years before operations were due to 

begin at the plant and before workers were hired; (ii) the Secretary-General who signed 

the agreement had concluded 26 other collective agreements in San Luis Potosí with 

automobile and spare parts plants – although the STPS website indicates that the union 

concerned has only 153 members – and that same individual is also the 

Secretary-General of the Federation of Workers of the State of San Luis Potosí, which 

has 25 member unions covering all industrial sectors; (iii) in 2018, as planned, the 

company was yet to begin operations and had only indicated that it was in the process 

of training workers provided by the CTM; (iv) however, on the STPS website it appears 

that the employee section of the collective agreement was revised on 7 March 2018, 

indicating that it was applicable to 146 active workers at that time – the number of 

members of the protection union covered by the protection agreement does not coincide 

with the number of workers indicated by the Government following a supposed labour 

inspection nor with the number of workers (361) indicated on its tax return; and (v) the 

plant is supposed to open in April 2019 and it plans to employ 1,500 direct workers and 

around 7,500 more “indirect workers” throughout its supply chains – supposedly all 

these workers will automatically become members of the aforementioned protection 

union, covered by a collective protection agreement in the development of which they 

did not participate and were not consulted. 

(e) Regarding the second car manufacturer: (i) in August 2014 it announced the 

construction of the plant, which would begin operations in the first half of 2016 and, 

like the first car manufacturer, at the same time as the announcement of the construction 

of the plant in August 2014, it concluded the protection agreement that would govern 

the plant; (ii) the agreement was concluded with the Mexican National Automotive 

Industry, Similar and Allied Workers’ Union of the CTM; (iii) the protection agreement 

is applicable to any workplace of the second car manufacturer established in the country 

after August 2014, forcing all workers joining the company from that date to become 

members of the protection union; and (iv) the company and the protection union revised 

the part of the agreement regarding salaries on 1 April 2017, without publicizing the 

fact that the collective protection agreement had been revised with regard to improved 

benefits for the 7,000 workers registered in November 2017. 
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31. In light of the above information regarding the specific situations that had already been 

presented in its previous examination of the case, the Committee: 

(a) Regarding the STUHM, while it observes that the Government considers the recount to 

have taken place in the best possible conditions and takes due note that the courts 

dismissed the objections raised by the STUHM, it also observes that the complainant 

alludes to several irregularities and restrictions in the recount, alleges a lack of 

impartiality on behalf of the authorities and presents additional allegations of 

anti-union discrimination against the STUHM and its leaders and members. 

(b) Regarding the STRACC, while it takes due note that, according to the Government, in 

March 2017, it ruled in favour of the STRACC granting it the title to the collective 

agreement and that amparo proceedings challenging the ruling were not successful, it 

also observes that the complainant presents new allegations of anti-union 

discrimination, which it is argued are designed to strip the STRACC of its title in order 

to allow a protection union to control the collective agreement.  

(c) Regarding the UNTyPP, while the Government observes that several meetings appear 

to have been held in which existing disputes have reportedly been addressed and 

workers have even been reinstated, the complainant alleges that, despite the actions of 

the STPS, the company is avoiding meeting with them and no results have been 

achieved.  

(d) Regarding the first car manufacturer, on the one hand, the Government observes that, 

in July 2014, a collective agreement was concluded following the necessary checks 

regarding the legitimacy of the trade union and in compliance with the law, and that in 

November 2017 an inspection of the plant was conducted – under the protocol on free 

collective bargaining – during which it was verified that 815 workers worked there who 

were aware of both the trade union and the collective agreement. On the other hand, 

the information provided by the complainant shows that the collective agreement was 

concluded in 2014, at the same time that the company announced that it would 

construct the plant with a view to beginning operations in 2019, that at the current time 

the company has reportedly only indicated that it is training workers (provided by a 

federation linked to the alleged protection union) and that, during the 

inspection reportedly undertaken by the Government, the plant was not yet in 

operation, there being a significant disparity between the number of workers allegedly 

verified by the Government (815) and the workers currently registered under the 

collective agreement (146).  

(e) Regarding the second car manufacturer, on the one hand, the Government observes 

that, like the first car manufacturer, in 2014 a collective agreement was concluded 

following the necessary checks regarding the lawfulness of the trade union and in 

compliance with the law, and that, in November 2017, an inspection of the plant was 

conducted – as part of the same administrative protocol on free collective bargaining 

– during which it was confirmed that 2,404 workers worked there who were aware of 

the trade union and the collective agreement. On the other hand, the complainant 

reports that once again in this case the collective labour agreement was concluded at 

the same time as the announcement of the installation of the new plant and before it 

began operations, and that it obliged all workers joining the company to become 

members of the protection union.  

Having taken into account the wide discrepancies between the parties’ reports, the 

Committee invites the complainant to send the additional information at its disposal in 

relation to these allegations regarding the phenomenon of protection unions and protection 

agreements, and requests the Government to review with the organizations in question the 

issues that could remain with a view to conducting the relevant additional investigations and 
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taking the necessary measures to ensure full respect for the principles of freedom of 

association and collective bargaining. The Committee requests the Government to keep it 

informed in this respect.  

32. The Committee also notes that IndustriALL, through these specific allegations, reports that 

the protocol on free collective bargaining is not contributing to combating the phenomenon 

of protection unions and protection agreements. In that regard, the complainant alleges that 

it is still permitted for collective agreements to be concluded years before a company begins 

operations (they would therefore not be a result of the will of the workers concerned through 

a representative union); that the dates of the inspections under the protocol are established 

in advance with the companies, the workers questioned during the inspections are selected 

by the representative of the protection union and/or the employer and the questions are 

limited to verifying aspects such as whether workers are aware of the union, its statutes and 

the collective agreement as well as whether they have access to said agreement in a visible 

location in the workplace – it therefore considers that the protection union can control the 

inspection process and render the protocol useless. The Committee invites the Government 

to consider the possibility of consulting the most representative workers’ and employers’ 

organizations and the national organizations that have supported this complaint with regard 

to the functioning of the protocol. The Committee requests the Government to keep it 

informed in this regard and indicate whether, as a result of the application of the protocol, 

protection unions and protection agreements have been identified and, if so, what measures 

have been taken. 

33. In addition, IndustriALL provided in its most recent communications, detailed information 

regarding other specific situations in which violations of the principles of freedom of 

association and collective bargaining are alleged arising from the practice of protection 

unions and protection agreements – a practice which is reportedly closely linked to anti-

union discrimination and violence. These instances include: (a) the murder of a trade union 

member as well as attacks, threats and other forms of anti-union discrimination related to 

the establishment of a new trade union (the Union of workers of the “Union and Strength” 

Heroic Body of Firefighters of Mexico City) – in this regard, the Committee takes note of 

the Government’s communication of 5 October 2018, providing a copy of the new trade 

union’s legal recognition request dated 20 August 2018; (b) the establishment of a new 

protection union and protection agreement, years before the beginning of operations, in 

relation to the construction of a new airport in Mexico City; (c) the dissolving of a trade 

union and the elimination of its collective agreement by means of the decision to close a 

public water and sanitation facility in the City of Veracruz; (d) several cases related to the 

operation of collective employer protection agreements in several mines affecting in 

particular the National Union of Miners, Metalworkers and Allied Workers of the Republic 

of Mexico (SNTMMSSRM); (e) anti-union dismissals in the automobile spare parts sector; 

(f) conflicts between the agreement and current legislation in the industry converting rubber 

into manufactured goods; (g) harassment and dismissals related to the establishment of an 

independent trade union in the Jiutepec textile industry; (h) allegations of similar violations 

in the public sector; and (i) further allegations of anti-union violence and discrimination, 

including the murders of two mining leaders in November 2017 and a miner in January 2018 

(allegedly by gangs controlled by one of the corporate federations). The Committee notes 

these allegations and, expressing its concern at the serious nature of some – particularly the 

murders of trade unionists – requests the Government to conduct the necessary 

investigations and provide its observations in that respect. 

34. Lastly, the Committee generally observes that while: (a) on the one hand, the Government 

considers that the specific situations presented demonstrate that the existing public 

mechanisms are functioning satisfactorily and recalls the different efforts undertaken, 

including the recent constitutional reform on labour laws which are awaiting developments; 

(b) on the other hand, there are continued allegations of a lack of impartiality and 
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guarantees in the application of the procedures related to the titles to collective agreements, 

bringing into question the effectiveness of the measures taken by the authorities to combat 

the practice of protection agreements and protection unions, which is said to be continuing 

and expanding – for example, the complainant emphasizes that parts of the business sector 

have taken their own initiatives to combat this problem. The Committee trusts that in the 

development and implementation of the constitutional reform and its secondary legislation, 

in consultation with the most representative workers’ and employers’ organizations, and the 

national organizations that have supported this complaint, all the necessary measures will 

be taken to address the different dimensions of the problem of protection agreements and 

protection unions that have been presented in this case. 

Case No. 3140 (Montenegro) 

35. The Committee last examined this case, in which the complainant denounced the dismissal 

of a trade union leader, Ms Obradovic, from her employment in the Aluminium Plant 

Podgorica (KAP), allegedly due to her exercise of trade union activities, at its October 2017 

meeting [see 383rd Report, approved by the Governing Body at its 331st Session, paras 61–65]. 

The complainant also denounced the company’s refusal to allow Ms Obradovic access to the 

workplace and to trade union premises following her dismissal [see 383rd Report, paras 61–65, 

approved by the Governing Body]. Noting the amendment to the Law on Bankruptcy 

subsequently adopted to ensure that workers engaged in companies undergoing bankruptcy 

will continue to be governed by the relevant labour laws and regulations and will thus be 

able to fully enjoy trade union rights, including adequate protection against all forms of anti-

union discrimination and access to rapid and effective remedies against any infringements, 

the Committee requested the Government to provide the relevant parts of the Law on 

Bankruptcy, as amended. With regard to reasonable access to the workplace and union 

premises, the Committee requested that the complainant and the Government provide 

information indicating whether Ms Obradovic still holds the position of president of the 

company trade union and whether, if so, she has been given reasonable access to the 

workplace and the trade union premises for the exercise of her function. 

36. In a communication dated 5 January 2018, the Government provided the relevant part of the 

amended Law, which states that: “wages and other income of persons referred to in 

paragraph 3 of this article, shall be determined by the bankruptcy administrator in 

accordance with the regulations governing the rights on labour and based on labour.” The 

Committee notes that the amended article refers only to “wages and other income” and does 

not explicitly address any other labour rights, such as the right to reinstatement for unfair 

dismissal. 

37. The Committee further notes the information provided by the Government that 

Ms Obradovic brought proceedings before the Commercial Court of Montenegro, seeking 

to annul the decision of the bankruptcy trustee to terminate her employment. The appeal was 

rejected, as was the subsequent petition brought by Ms Obradovic before the Appellate Court 

of Montenegro. The Government informs that, as a result, Ms Obradovic was not reinstated 

and is no longer an employee of the KAP. With regard to her trade union status, it adds that 

she is at present registered as a trade union representative for three unions, including the 

KAP. 

38. In a communication dated 6 September 2018, the complainant reports that the Constitutional 

Court of Montenegro accepted the appeal lodged by Ms Obradovic against the judgments 

rendered by the lower courts, and remanded the case for retrial. Acting on this decision, the 

Montenegrin Supreme Court issued a decision setting aside the judgments of both the 

Appellate and the Commercial Court, remanding the case to the bankruptcy trustee for the 

KAP for reconsideration. In this respect, the complainant recalled that Ms Obradovic had 

requested that the bankruptcy trustee set aside the decision to terminate her employment 
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contract on the grounds that the decision constituted retaliation due to her trade union 

activities. 

39. The Committee notes the information submitted by the Government and the complainants on 

developments in this case. In particular, it welcomes the 26 June 2018 decision of the 

Supreme Court of Montenegro annulling the judgments of the Appellate Court and the 

Commercial Court and remanding the case to the bankruptcy trustee for reconsideration. It 

further welcomes the amendment of 11 August 2016 of the Law on Bankruptcy to provide 

that claims regarding wages and other income shall be determined by the bankruptcy 

administrator in accordance with the labour regulations and based on labour. In light of 

these circumstances, the Committee reiterates its request that the claims of Ms Obradovic 

be fully reviewed without delay, with a view to ensuring her reinstatement as a primary 

remedy should the dismissal be found to have been motivated due to her trade union 

activities or, if reinstatement is not possible for objective and compelling reasons, that she 

be granted adequate compensation. In addition, and noting the Government’s indication 

that Ms Obradovic still holds the function of trade union representative, the Committee 

expects that she will be given reasonable access, without delay, to the workplace and the 

trade union premises for the exercise of her functions. 

40. Noting that the amended Law on Bankruptcy does not appear to address labour rights other 

than “wages and other income”, the Committee requests the Government to clarify whether 

the amendments also ensure that the rights of persons engaged in companies undergoing 

bankruptcy proceedings are covered under the legislation regulating labour rights more 

generally, including as regards claims of anti-union discrimination, retaliation and unfair 

dismissal. 

41. Noting that almost three years have elapsed since Ms Obradovic’s dismissal, the Committee 

urges the Government to take steps to implement the Committee’s recommendations without 

delay. 

Case No. 3106 (Panama) 

42. The Committee last examined this case at its October 2016 meeting and on that occasion 

made the following recommendations [see 380th Report, para. 795]: 

(a) The Committee requests the Government, in light of all the statistics on the length of the 

proceedings established as compensatory guarantees, including the frequency of appeals 

to the Supreme Court, to facilitate dialogue with the social partners in order to ensure the 

efficiency and rapidity of these procedures for dealing with complaints as compensatory 

guarantees. The Committee requests the Government to keep it informed in that regard. 

(b) The Committee invites the Government to facilitate dialogue between the competent 

authorities and the social partners on the existing representation privileges and their 

implementation in practice in light of the principles of freedom of association. 

43. In its communication of 10 May 2018, the Government provided information and detailed 

documentation concerning these recommendations, pursuant to the inputs provided by the 

Panama Canal Authority (ACP). 

44. The Government notes the ACP’s commitment to and engagement in social dialogue with 

the 12 trade unions present at the Canal, divided into six bargaining units. By law and 

according to regulations it is compulsory for the ACP to maintain an ongoing dialogue with 

the workers’ organizations at the Canal, with a view to finding the best solutions for issues 

that arise or that might arise in the labour relations sphere and in respect of the Canal’s 

operations. This can be seen, among other indicators, from the five collective agreements 

concluded in 2016 and the two concluded in 2017 (three of them with the complainant 
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organizations the Union of Panama Canal Pilots (UPCP), the Union of Tugboat Captains 

and Officers (UCOC) and the Union of Marine Engineers (UIM)). Moreover, as set out in 

its organizational law, the ACP is in ongoing dialogue to reach supplementary agreements, 

in the form of memorandums of understanding and operative agreements. The ongoing 

dialogue is also evident in the participation of the unions in internal bodies, such as the 

labour–management council, which meets once a month; the industrial training committee, 

which meets once every three months to deal with training matters; and the risk and 

occupational health supervisory committee, which meets once a month. These committees 

were set up to identify problems and find joint solutions. The Government states that, as part 

of this ongoing dialogue with the workers’ organizations at the Canal, since the last time the 

Committee examined the case in November 2016, the ACP has held 71 meetings with the 

various unions in the framework of the abovementioned committees. 

45. With regard to the proceedings established as compensatory guarantees, the Government 

provides detailed information as to how the various existing mechanisms work and also 

provides statistical data. This information shows that: (i) the proceedings are the result of 

social dialogue, as they are regulated by the collective agreements (each collective 

agreement, by agreement of the parties, regulates what is known as “the negotiated 

complaints procedure”); (ii) concerning the effectiveness and rapidity of the proceedings, it 

is the parties which, of common accord, determine its modalities – they even agree when the 

arbitrator will issue the award – and the arbitration outcomes are usually issued within a 

short time frame of between 30 and 60 days (the delay in some cases is because claimants 

sometimes invoke the process but do not activate it – by failing to nominate an arbitrator); 

(iii) with regard to the challenges brought before the Third Administrative Division of the 

Supreme Court of Justice (brought in the majority of cases by the bargaining units), they are 

generally settled in just under a year from the submission of the application; and (iv) on a 

general note, and with regard to the strengthening of dialogue, collective bargaining has 

resulted in the establishment of forums and workshops to strengthen ongoing dialogue with 

the trade unions – for example the UCOC and the UIM – in order to address matters relating 

to working conditions submitted to the administration. 

46. As regards the existing representation privileges and their implementation in practice, the 

Government notes that: (i) the applicable rules provide the guarantees necessary for the 

exercise of trade union representation, with privileges being set out in the respective 

collective agreements; (ii) for example, according to the provisions of the respective 

collective agreement, the bargaining unit of non-professional workers includes six district 

representatives who have eight hours a day, five days a week, to carry out their trade union 

activities – in addition, this group has 45 area representatives and 45 substitutes for 

individual representation cases; (iii) in general quantitative terms, between the 2016 tax year 

and April 2018, the ACP approved a total of 88,614 hours of representation leave requested 

by trade union representatives from five of the six bargaining units (equivalent to over 

US$2 million), in addition to, during the same period, 6,828 hours of representation leave 

requested by trade union representatives from the sixth bargaining unit – of pilots (equivalent 

to US$910,667); (iv) the conditions for exercising these privileges are also agreed with the 

trade unions concerned in the corresponding collective agreements; and (v) these trade union 

privileges can be used in a flexible manner, with representatives being allowed to change 

their hours – or agree changes with other workers – in order to perform their representation 

tasks, subject simply to the authorization of their supervisor. 

47. The Committee takes due note of the detailed information provided by the Government on 

the various mechanisms available to promote ongoing social dialogue at the Canal, both in 

general – illustrated by the conclusion of seven collective agreements since the submission 

of the complaint – and in respect of the issues raised in the case. In particular, the Committee 

notes the direct participation of the social partners in the management of dispute settlement 

processes established as compensatory guarantees and their joint regulation by way of 
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collective agreements, as well as the statistics relating to their operation. The Committee 

also notes the results of social dialogue in respect of representation privileges granted to 

workers’ representatives – agreed and regulated by way of collective agreement – and their 

practical implementation. Moreover, the Committee observes that it has not received any 

further information from the complainant organizations since its last examination in 2016. 

In light of the above, and trusting that the Government will continue to follow up the issues 

raised with the unions concerned to consider any relevant improvements, the Committee 

considers its examination to be concluded and will not pursue this case. 

Case No. 2816 (Peru) 

48. The Committee last examined this case at its March 2014 meeting and on that occasion 

requested the Government once again to convene a tripartite dialogue round table to improve 

the system of collective bargaining in public administration. The Committee also requested 

the Government to indicate whether the administrative authority had taken decisions in 

relation to the alleged misuse of electronic mail by trade union leaders Ms María Covarrubias 

and Mr Jorge Carrillo Vértiz [see 371st Report, paras 95–98]. 

49. In its communications dated 15 April 2015 and 20 August 2017, the Autonomous 

Confederation of Peruvian Workers (CATP) alleges that the Office of the National 

Superintendent of the Tax Administration (SUNAT) persists in acting in bad faith in 

collective bargaining with the United Trade Union of SUNAT Employees (SINAUT-

SUNAT) and that the Ministry of Labour has not taken any action in this regard. As an 

example, the CATP indicates that in all the negotiations the SUNAT has not observed the 

deadlines established by law to carry out the negotiations and that the Ministry has not made 

any observations to the entity in that respect. The CATP also indicates that, even though 

during the direct negotiation and in the conciliation stages the SUNAT stated that budgetary 

limits had to be respected and that it was therefore unable to negotiate and grant any form of 

economic benefits, the entity granted a closure bonus of 1,000 nuevos soles (PEN) for the 

list of demands for 2012–13. The CATP also indicates that, while on the one hand the 

SUNAT indicates to the SINAUT-SUNAT (the majority union) that it cannot grant any 

economic benefits, on the other hand it does grant economic benefits to minority unions, 

with the clear aim of weakening the majority union. The CATP also indicates that unions 

were not invited to express their view with respect to the issuance of Act No. 30057 of 2013 

of the Civil Service, which denies public employees the right to collective bargaining and to 

participate in the determination of their remuneration and in other subjects with financial 

implications. 

50. The complainant also alleges that the SUNAT has refused to comply with the arbitration 

awards issued in the collective bargaining processes with SINAUT-SUNAT for the years 

2010, 2011, 2012, 2013 and 2015. The CATP indicates that on 4 August 2017, a notarized 

letter was sent to the SUNAT requesting it to comply with the arbitration awards, to which 

the entity has not yet replied. The CATP indicates that, to date, the SUNAT has failed to 

provide the SINAUT-SUNAT with the following benefits: 2010–11 arbitration award 

(which includes the payment of the bonus for the closing of the 2010 list of demands, 

amounting to PEN2,200 to each union affiliate); arbitration award 2011–12 (which includes 

the payment of the bonus for the closing of the 2011 list of demands, amounting to PEN2,600 

to union affiliates); arbitration award 2013 (which includes the payment of the bonus for the 

closing of the 2013 list of demands, amounting to PEN3,000) and arbitration award 2015 

(which includes the payment of the bonus for the closing of the 2015 list of demands, 

amounting to PEN3,400). The CATP has attached a copy of the aforementioned arbitration 

awards in which the proposal of the union was partially accepted given that in the arbitral 

tribunal’s view, the SUNAT is not per se prohibited from negotiating economic benefits in 

collective bargaining processes. 
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51. In its communications dated 6 May 2014, 2 August 2016 and 13 February 2018, the 

Government indicates that: (i) the SUNAT complies with the internal provisions that 

regulate collective bargaining processes in the public administration, promoting free and 

voluntary negotiation according to the principle of good faith and that various collective 

agreements had indeed been signed from 2011 to 2017 with different trade union 

organizations; (ii) as of 5 May 2016, the provisions contained in Act No. 30057 of the Civil 

Service, which regulates collective bargaining rights of workers in the public sector, are 

applied to the SUNAT; (iii) the arbitral awards of 2010–11, 2011–12, 2013 and 2015 cannot 

be considered to be valid as they have failed to comply with mandatory rules and 

contravened the principle of budgetary balance; (iv) the arbitral tribunals granted the 

complainant economic benefits such as bonuses for the closing of the lists of demands and 

the Christmas basket, in contravention with the provisions of Act No. 30057 of the Civil 

Service and that is why the SUNAT has judicially challenged such arbitral awards; (v) the 

SUNAT has the obligation to protect its economic resources given that funds are public, it 

has accordingly requested precautionary measures to suspend the execution of arbitration 

awards until there is a final decision of the judiciary; and (vi) it is for the judiciary to establish 

the validity of the arbitration awards issued in the collective bargaining processes of 2011–12, 

2013 and 2015. 

52. In relation to the alleged misuse of email accounts, the Government recalls that email 

accounts can only be used for activities that are exclusively related to the fulfilment of the 

functions of the institution. 

53. The Committee recalls that the allegations concerning the difficulties in collective 

bargaining processes with the SUNAT have been examined in the context of various cases 

presented by CATP and SINAUT-SUNAT, such as Case No. 2960 and Case No. 3160 

recently examined by the Committee and to which recommendations it refers to [see 

382nd Report, paras 500–518]. In these cases, the Committee trusted that the necessary 

steps would be taken to promote voluntary, good faith negotiation between the SUNAT and 

SINAUT-SUNAT, so that they can sign a collective agreement in the near future, including 

with regard to pay and other benefits, and reiterated its invitation to the Government to 

address through social dialogue the difficulties and problems relating to collective 

bargaining in the public administration, including with regard to pay. 

54. The Committee also recalls that, in the above-mentioned cases, it noted that the Committee 

of Experts on the Application of Conventions and Recommendations (CEACR), within the 

framework of the application by Peru of Conventions Nos 98 and 151, it was informed that, 

in a ruling of 3 September 2015, the Constitutional Court of Peru, on the basis of 

Conventions Nos 98 and 151 and of the corresponding comments of the ILO supervisory 

bodies: (i) declared unconstitutional the prohibition of collective bargaining for salary rises 

contained in the public sector budget legislation for the years 2012–15; and (ii) called upon 

Congress to approve the regulation of collective bargaining in the public sector. The 

Committee refers the legislative aspects of the case to the CEACR. 

55. The Committee notes that, since its last examination of this case, the Congress of the 

Republic approved a law on collective bargaining in the public sector on 18 October 2018, 

which, according to its article 1, regulates the exercise of the right to collective bargaining 

of trade unions of state workers. The Committee expresses the hope that it will be 

implemented so as to promote voluntary and good faith negotiation between the SUNAT and 

the SINAUT–SUNAT. 

56. The Committee also requests the Government to inform it of the outcome of the ongoing 

judicial proceeding in which the SUNAT challenged the validity of the arbitral awards 

issued in the collective bargaining processes of 2011–12, 2013 and 2015. In this regard, the 

Committee notes that the arbitration award issued on 7 July 2017 (attached by the CATP), 
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in which the arbitral tribunal unanimously accepted the union’s list of claims for 2015, made 

reference to ILO Conventions Nos 87, 98 and 151, as well as the comments of the CEACR 

and the recommendations of this Committee in the context of Case No. 2690. 

57. Finally, the Committee observes that the Government has not provided information on any 

decision taken by the administrative authority in relation to the alleged misuse of electronic 

mail by trade union leaders Ms María Covarrubias and Mr Jorge Carrillo Vértiz and 

requests the Government to transmit the said information as soon as possible. 

Case No. 3043 (Peru) 

58. The Committee examined this case at its March 2015 meeting and made the following 

recommendations on the matters still pending [see 374th Report, paras 770–801]: 

(a) The Committee stresses that it is important that the complainant union should enjoy all 

trade union rights in the same way as the other unions at ESSALUD (collective bargaining, 

union leave, deduction of membership dues and union office) but at the same time would 

point out that the requirement of registering the union executive committee at the Ministry 

of Labour is not incompatible with Convention No. 87 and that, in general, this registration 

tends to promote recognition and protection for union officials. Hence it suggests to the 

complainant union that it might consider the registration of its executive committee at the 

Ministry of Labour and suggests to the Government that in the meantime it should 

facilitate the exercise of all union rights for the complainant union, including negotiation 

of the new collective agreement without delay. 

(b) As regards the alleged exclusion of the complainant confederation from the tripartite 

National Labour Council, the Committee regrets that the Government has not responded 

to this allegation and requests it to do so without delay. 

(c) As regards the alleged death threats via the union official Mr César Augusto Elías García’s 

mobile phone which he attributes to another company that dismissed him in 2006, the 

Committee invites the complainant confederation to supply all possible information and 

details in this regard and to indicate whether legal action has been taken in the criminal 

court. The Committee requests the Government to send detailed information in this regard 

on the basis of the above statements. 

(d) As regards the allegations relating to the dismissal of trade union official Mr Andrés 

Avelino Pizarro, the Committee notes the contradictions between the version of the 

complainant confederation as regards motives (anti-union reprisals) and the version of the 

company Luz del Sur SAA (which, on the basis of an auditing report, claims serious 

misconduct including the appropriation of a sum of money from the cash box for which 

this official was responsible in his area of work). The Committee requests the Government 

to keep it informed of the outcome of the legal action brought by this union official. 

59. The National Union of Health Social Security Workers (SINACUT-ESSALUD) submitted 

additional information on 31 March and 21 and 24 August 2015, and the Trade Union 

Confederation of Workers of Peru (CSP) submitted additional information on 19 April and 

20 September 2015, and 31 January and 22 June 2018. The Government sent its observations 

on 11 December 2015, 24 January 2017, 23 August and 16 October 2018. 

60. The Committee recalls that the allegations in the present case relate to: (i) the refusal of a 

public health institution to grant members of SINACUT-ESSALUD all the trade union rights 

enjoyed by other unions; (ii) the exclusion of the CSP from the national tripartite body; 

(iii) the anti-union dismissal of two trade union officials; and (iv) the death threats made 

against one of them. 

61. With regard to the allegations that the public health institution is obstructing the enjoyment 

of trade union and collective bargaining rights by members of SINACUT-ESSALUD, the 

Committee takes note of the further allegations and additional information submitted by 
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SINACUT-ESSALUD, according to which: (i) the Government is still not granting union 

leave to union officials and is still withholding union dues; (ii) the union, despite its efforts, 

has yet to conclude a collective agreement; and (iii) the union is subjected to unfavourable 

treatment by the employer, even by comparison with other union organizations that have not 

registered their executive committees. Furthermore, the Committee takes note of the 

information provided by the Government on 11 December 2015, indicating that the union 

has started the registration process, however it has not yet met the requirement to register its 

executive committee with the administrative labour authority, that the union dues are being 

withheld; and that these dues and the union premises will be made available to the union 

once it has registered its executive committee. The Committee also takes note of the 

communication provided by the Government on 23 August 2018 indicating that the names 

of the members of the executive committee of the union were recorded for the period 

28 March 2015 and 27 March 2017. In view of the contradictory information at its disposal, 

the Committee requests the complainant organization and the Government to provide 

updated information on the situation of SINACUT-ESSALUD, in particular on the 

registration of its executive board and on its capacity to exercise its trade union and 

collective bargaining rights. The Committee trusts that the administrative labour authority 

will facilitate the registration of the executive committee of SINACUT-ESSALUD without 

delay and that the union will be able to enjoy all trade union rights in the same way as other 

unions, including the right to collective bargaining. The Committee requests the Government 

to keep it informed in this respect. 

62. With regard to the alleged exclusion of the CSP from the tripartite National Labour and 

Employment Promotion Council (CNTPE), the Committee recalls the allegation by the 

complainant organization that, despite being one of the most representative confederations, 

it has neither the right to speak nor the right to vote in the CNTPE. It also takes note of the 

Government’s observations indicating that: the confederation has observer status; according 

to the internal regulations governing the organization and operation of the CNTPE, workers’ 

and employers’ representatives are appointed in accordance with the agreed distribution for 

each group; applications for membership are assessed at the level of the executive 

coordinators for workers and employers; and the social partners have expressed the need for 

criteria of representativity to justify the inclusion of new organizations. In this respect, the 

Committee recalls its consideration that it is not called upon to express an opinion as to the 

right of a particular organization to be invited to take part in joint or consultative bodies 

unless its exclusion constituted a clear case of discrimination affecting the principle of 

freedom of association. This is a matter to be determined by the Committee in the light of 

the facts of each given case [see Compilation of decisions of the Committee on Freedom of 

Association, sixth edition, 2018, para. 1570]. Furthermore, the Committee recalls that any 

decision concerning the participation of workers’ and employers’ organizations in a tripartite 

body should be taken in full consultation with all the organizations whose representativity 

has been objectively proved. Duly noting the information that there are no criteria for the 

determination of the representativity of workers and employers in the CNTPE to justify the 

inclusion of new organizations, the Committee invites the Government to encourage the 

initiation of consultations with the social partners with a view to establishing an independent 

mechanism to evaluate representativity based on objective criteria so as to ensure that all 

representative social partners can participate in the work of the CNTPE. The Committee 

requests the Government to keep it informed in this respect. 

63. With regard to the allegations that death threats were sent to the mobile phone of union 

official Mr César Augusto Elías García, the Committee notes that the complainant 

organization did not supply the additional information and details as requested. Taking note 

of the information that the Government is waiting for information from the Public 

Prosecutor’s Office, the Committee requests the Government to keep it informed in this 

respect. 
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64. With regard to the alleged anti-union dismissal of Mr César Augusto Elías García by a 

second mining company, the Committee takes note of the additional information supplied 

by the CSP indicating that: (i) the union filed a petition for amparo (protection of 

constitutional rights) against the second mining company, and on 10 August 2015 the Fourth 

Constitutional Chamber of the Supreme Court of Lima issued a precautionary measure 

ordering his reinstatement; (ii) even though the worker was reinstated and even though the 

Fourth Constitutional Chamber of the Surpreme Court of Lima subsequently upheld the 

application for amparo, as from November 2015 the trade union official suffered from a 

deterioration in his working conditions; (iii) on 14 December 2016, the trade union official 

was dismissed again; (iv) on 9 February 2017, Mr César Augusto Elías García filed a claim 

for wrongful dismissal, which is currently pending before the 14th Specialized Labour 

Court; (v) the CSP filed an appeal calling for the reinstatement order issued by the Fourth 

Constitutional Chamber of the Supreme Court of Lima in respect of the first application for 

amparo to be applied with respect to the second dismissal of the trade union official; this 

appeal was rejected as inadmissible on 21 July 2017 by the Fourth Constitutional Chamber; 

and (vi) an appeal was filed against this decision and the matter remains pending. The 

Committee takes note of the Government’s observations that, in the decision of 22 December 

2015, the application for amparo was upheld and an order was issued for the reinstatement 

of the trade union official either to his position of crane operator or to an equivalent or similar 

position, and that the mining company in question had acted upon the precautionary measure 

ordering the reinstatement. The Committee notes that in the decision of the Fourth 

Constitutional Chamber of Lima of 21 July 2017, a copy of which was sent by the 

complainant organization, the court stated that there was no connection at all between the 

first and the second dismissals, even though both involved the same employee, which is why 

it ordered that a new application for amparo should be filed. This matter, together with the 

claim for wrongful dismissal, is still pending. The Committee trusts that the courts will make 

a decision without delay on the second dismissal of Mr César Augusto Elías García and 

that, in the course of the legal proceedings, consideration will be given to the grounds for 

the dismissal and as to whether the dismissal was of an anti-union nature. The Committee 

also trusts that, should the courts establish that the trade union official was dismissed 

because of his trade union membership or because of his union activities, steps will be taken 

to reinstate him immediately to an equivalent or similar position, as a priority solution, or 

should this prove impossible, steps will be taken to ensure that he receives full and adequate 

compensation that constitutes a sufficiently dissuasive sanction so that further anti-union 

acts will not occur in the future. The Committee requests the Government to send its 

observations and to keep it informed in this respect. 

65. As regards the dismissal of Mr Andrés Avelino Pizarro, the Committee notes that neither the 

complainant organization nor the Government have provided information on the case that 

was pending before the courts. The Committee requests the Government and the complainant 

organization to keep it informed of the outcome of the legal action brought by the union 

official. 

* * * 

66. Finally, the Committee requests the governments and/or complainants concerned to keep it 

informed of any developments relating to the following cases. 

Case Last examination on the merits  Last follow-up examination 

1787 (Colombia) March 2010  November 2017 

1865 (Republic of Korea)  March 2009  June 2017 

2086 (Paraguay) June 2002  March 2017 

2362 (Colombia) March 2010  November 2012 
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Case Last examination on the merits  Last follow-up examination 

2528 (Philippines) June 2012  November 2015 

2603 (Argentina) November 2008  November 2012 

2637 (Malaysia) March 2009  November 2017 

2652 (Philippines) March 2010  November 2015 

2715 (Democratic Republic of the Congo) November 2011  June 2014 

2743 (Argentina) March 2013  November 2015 

2749 (France) March 2014  – 

2756 (Mali) March 2011  June 2018 

2797 (Democratic Republic of the Congo) March 2014  – 

2850 (Malaysia) March 2012  June 2015 

2871 (El Salvador) June 2014  June 2015 

2889 (Pakistan) March 2016  – 

2925 (Democratic Republic of the Congo) March 2013  March 2014 

2960 (Colombia)  March 2015  – 

2962 (India) June 2015  June 2018 

2977 (Jordan) March 2013  November 2015 

2988 (Qatar) March 2014  June 2017 

2994 (Tunisia) June 2016  – 

3003 (Canada) March 2017  – 

3011 (Turkey)  June 2014  November 2015 

3019 (Paraguay) March 2017  – 

3036 (Bolivarian Republic of Venezuela) November 2014  – 

3040 (Guatemala) November 2015  November 2017 

3041 (Cameroon)  November 2014  – 

3046 (Argentina) November 2015  – 

3047 (Republic of Korea) March 2017  – 

3054 (El Salvador) June 2015   – 

3078 (Argentina) March 2018  – 

3083 (Argentina) November 2015  – 

3098 (Turkey) June 2016  November 2017 

3100 (India) March 2016  – 

3101 (Paraguay) October 2015  June 2018 

3103 (Colombia) November 2017  – 

3107 (Canada) March 2016  – 

3110 (Paraguay) June 2016  – 

3123 (Paraguay) June 2016  – 

3126 (Malaysia) November 2017  – 

3127 (Paraguay) June 2018  – 

3159 (Philippines) June 2017  – 

3167 (El Salvador) November 2017  – 

3169 (Guinea)  June 2016  – 
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Case Last examination on the merits  Last follow-up examination 

3182 (Romania) November 2016  – 

3188 (Guatemala)  June 2018  – 

3194 (El Salvador) June 2018  – 

3202 (Liberia) March 2018  – 

3209 (Senegal) March 2018   – 

3220 (Argentina) March 2018  – 

3227 (Republic of Korea) March 2018   – 

3229 (Argentina) March 2018   – 

3237 (Republic of Korea) June 2018  – 

3238 (Republic of Korea) November 2017  – 

3240 (Tunisia) March 2018   – 

3244 (Nepal) March 2018  – 

3256 (El Salvador) June 2018  – 

3268 (Honduras) June 2018  – 

3276 (Cabo Verde) March 2018  – 

3283 (Kazakhstan) June 2018  – 

3289 (Pakistan) June 2018  – 

67. The Committee hopes that these governments will quickly provide the information 

requested. 

68. In addition, the Committee has received information concerning the follow-up of Cases 

Nos 2096 (Pakistan), 2153 (Algeria), 2341 and 2445 (Guatemala), 2434 (Colombia), 2488 

(Philippines), 2533 (Peru), 2540 (Guatemala), 2566 (Islamic Republic of Iran), 2583 and 

2595 (Colombia), 2656 (Brazil), 2673 (Guatemala), 2679 (Mexico), 2684 (Ecuador), 2699 

(Uruguay), 2700 (Guatemala), 2706 (Panama), 2708 (Guatemala), 2710 (Colombia), 2716 

(Philippines), 2719 (Colombia), 2723 (Fiji), 2745 (Philippines), 2746 (Costa Rica), 2750 

(France), 2751 (Panama), 2752 (Montenegro), 2753 (Djibouti), 2755 (Ecuador), 2758 

(Russian Federation), 2763 (Bolivarian Republic of Venezuela), 2768 (Guatemala), 2789 

(Turkey), 2793 (Colombia), 2807 (Islamic Republic of Iran), 2840 (Guatemala), 2852 

(Colombia), 2854 and 2856 (Peru), 2870 (Argentina), 2872 (Guatemala), 2882 (Bahrain), 

2883 (Peru), 2896 (El Salvador), 2900 (Peru), 2916 (Nicaragua), 2924 (Colombia), 2934 

(Peru), 2944 (Algeria), 2946 (Colombia), 2948 (Guatemala), 2949 (Eswatini), 2952 

(Lebanon), 2954 (Colombia), 2966 (Peru), 2976 (Turkey), 2979 (Argentina), 2980 and 2985 

(El Salvador), 2987 (Argentina), 2991 (India), 2995 (Colombia), 2998 (Peru), 3006 

(Bolivarian Republic of Venezuela), 3010 (Paraguay), 3016 (Bolivarian Republic of 

Venezuela), 3017 (Chile), 3020 (Colombia), 3021 (Turkey), 3022 (Thailand), 3024 

(Morocco), 3026 (Peru), 3030 (Mali), 3033 (Peru), 3035 (Guatemala), 3039 (Denmark), 

3055 (Panama), 3056 (Peru), 3058 (Djibouti), 3059 (Bolivarian Republic of Venezuela), 

3061 (Colombia), 3065, 3066 and 3069 (Peru), 3072 (Portugal), 3075 (Argentina), 3077 

(Honduras), 3085 (Algeria), 3087 (Colombia), 3093 (Spain), 3095 (Tunisia), 3096 (Peru), 

3097 (Colombia), 3102 (Chile), 3104 (Algeria), 3114 (Colombia), 3121 (Cambodia), 3124 

(Indonesia), 3128 (Zimbabwe), 3131 (Colombia), 3142 (Cameroon), 3146 (Paraguay), 3162 

(Costa Rica), 3164 (Thailand), 3171 (Myanmar), 3172 (Bolivarian Republic of Venezuela), 

3176 (Indonesia), 3177 (Nicaragua), 3180 (Thailand), 3191 (Chile), 3196 (Thailand), 3231 

(Cameroon) and 3236 (Philippines), which it will examine as swiftly as possible. 
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CASES NOS 3248, 3257 AND 3272 

REPORT IN WHICH THE COMMITTEE REQUESTS 

TO BE KEPT INFORMED OF DEVELOPMENTS 

 

Complaints against the Government of Argentina  

presented by 

– the Argentine Teachers’ Federation (UDA) 

– the Latin American Federation of Education and Culture Workers (FLATEC) 

and 

– the Confederation of Education Workers of Argentina (CTERA) 

Allegations: (i) refusal of the national 

Government to re-open collective bargaining 

with the public education sector; (ii) unlawful 

use of compulsory conciliation in the Province 

of Buenos Aires; (iii) obstruction of the right to 

strike of private tutors in the Province of 

Mendoza through the loss of a salary element 

(classroom allowance); (iv) threats against a 

trade union official; and (v) violations of 

freedom of association in the Province of 

Buenos Aires (request for the suspension of 

trade union status, restriction of the right to 

strike, police crackdown) 

69. The complaints are contained in communications from the Argentine Teachers’ Federation 

(UDA), dated 16 November 2016 and 31 May and 24 October 2017 (Case No. 3248); in 

communications from the Latin American Federation of Education and Culture Workers 

(FLATEC), representing one of its members, the Argentine Union of Private Tutors 

(SADOP), dated 10 February and 12 April 2017 (Case No. 3257); and in communications 

from the Confederation of Education Workers of Argentina (CTERA), dated 5 April and 

24 May 2017 and 13 February 2018 (Case No. 3272). 

70. The Government sent its replies in communications dated April 2017 and February and 

March 2018. 

71. In view of the fact that the complaints address identical issues, Cases Nos 3248, 3257 and 

3272 will be the subject of a single examination by the Committee on Freedom of 

Association. 

72. Argentina has ratified the Freedom of Association and Protection of the Right to Organise 

Convention, 1948 (No. 87), the Right to Organise and Collective Bargaining Convention, 

1949 (No. 98), the Labour Relations (Public Service) Convention, 1978 (No. 151), and the 

Collective Bargaining Convention, 1981 (No. 154). 
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A. The complainants’ allegations 

Case No. 3248 

Federal joint negotiation board for education 

73. In a communication of 16 November 2016, the UDA denounces the restriction on collective 

bargaining for the public teaching sector by the Government, in so far as, unlike the practice 

followed in previous years and despite insistent complaints by the UDA, it failed to 

reconvene collective bargaining with a view to revisiting the issue of salaries, despite the 

fact that teachers’ salaries have been strongly affected by rising inflation and the adverse 

socio-economic context of 2016. It also indicates that a number of points in the collective 

agreement concluded in February 2016 have not been implemented. The complainant 

considers that by acting in this way the Government is limiting the percentage increase in 

teachers’ salaries and is obstructing the collective bargaining process, in violation of ILO 

Convention No. 98. 

74. In an additional communication of 31 May 2017, the UDA declares that the initial complaint 

now has the support of the Federation of Education Workers (FETE) and of the secretariat 

for education policies, a subordinate body of the General Confederation of Labour (CGT). 

The UDA indicates that, together with its members, it organized and carried out industrial 

action from March 2016 in the search for a reformulation of salaries, among other labour 

claims, since the Government refused to reopen collective bargaining, namely to convene 

the federal joint negotiation board, and so the fixing of salaries remained in the hands of the 

State, against a background of 42 per cent year-on-year inflation. The industrial action, 

which was lawful and had been notified to the labour authority, received voluntary mass 

support from teachers in Argentina, who withdrew from their duties. The complainant 

alleges that, in addition to the failure to convene the joint negotiation board, the State decided 

to reduce the share of the Compensation Fund (financed by the Government) received by the 

seven provinces facing the greatest difficulties. According to official announcements, the 

intention of the Ministry of Education is to reduce that share by 25 per cent per year, until it 

disappears altogether in 2019. As regards the Education Incentive Fund (FONID), the UDA 

states that even though it had been instituted for “salary emergencies”, it has become a 

normal and usual complement to teachers’ salaries, albeit with the downside that it is not 

classified as remuneration and hence does not generate social security contributions. 

75. Considering the salary situation in the Province of Buenos Aires to be unsustainable, the 

complainant indicates that it filed an action for amparo (protection of constitutional rights) 

at the end of March 2017. As a protective measure, it requested the convening of the 

negotiation board provided for under section 10 of the Education Finance Act (No. 26075), 

with implementing regulations laid down by Decree No. 457/2007. By a decision of 5 April 

2017, the protective measure was granted in summary proceedings and the Ministry of 

Labour, Employment and Social Security was ordered to convene within five days the 

negotiation board provided for by section 10 of Act No. 26075. The State appealed against 

this decision in the National Chamber for Labour Appeals. The proceedings are in progress 

and no first-instance ruling had been issued by the end of May 2017. 

Situation in the Province of Buenos Aires 

76. The UDA adds that on 3 March 2017 the Government summoned the trade unions to a joint 

meeting during which it made a proposal consisting of the advance payment of one-off fixed 

sums not classified as remuneration (considered illegal and not generating contributions to 

the social security system) for serving employees, the payment being subject to non-

implementation of the industrial action called for by the trade unions at the national level for 

6 and 7 March 2017. As the proposal was rejected, the Ministry of Labour of the Province 
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of Buenos Aires did not put forward any other proposal but served notice of compulsory 

conciliation on the trade unions. The unions had recourse to the local court for administrative 

disputes and on 6 March 2017 secured a ruling consisting of a protective measure. The ruling 

stated that if no agreement was reached between the parties, the dispute would be settled by 

a provisional impartial body set up by joint agreement for the sole purpose of settling the 

joint negotiations. This decision was then overturned by the appeals chamber for 

administrative disputes in La Plata. On 15 March 2017, the court for administrative disputes, 

at a request from the unions, issued a new protective measure: (i) ordering the Executive 

Authority to refrain from implementing any act that disrupted, restricted, limited or affected 

the freedom of workers and their organizations in collective negotiations; and (ii) ordering 

the Ministry of Labour to take the necessary steps to ensure that collective bargaining goes 

ahead in an environment of good faith, freedom and equality between the parties. 

77. The complainant also reports threats made by a number of officials in the Province of Buenos 

Aires (involving fines, declarations of illegality, revocation of trade union status, monetary 

deductions, etc.). In particular, it reports that an application was filed by the Ministry of 

Labour of the Province of Buenos Aires against the complainant for the suspension of trade 

union status (file No. 1/2015/1757059/2017). 

78. The UDA further denounces the fact that, in an unprecedented measure in the Province of 

Buenos Aires, the governor of the province called on 60,000 volunteers to give educational 

support to the almost 5 million pupils in Buenos Aires for the duration of the stoppage called 

by the teachers’ unions in March 2017, at the start of the 2017 academic year. 

79. Lastly, the complainant indicates that the summons of 3 March 2017 to joint negotiations 

was in reality a form of manipulation and deceit in relation to the trade unions, as the State 

showed no inclination to engage in dialogue but pursued the restriction of the right to strike 

as its sole objective. It alleges that the recourse to compulsory conciliation constitutes a 

violation of the Constitution of the Province of Buenos Aires and also of Acts Nos 10149 

and 13552. The UDA also reiterates that the Ministry of Labour of the Province of Buenos 

Aires initiated the procedure calling for the suspension of its trade union status. 

Case No. 3257 

Classroom allowance – Province of Mendoza 

80. In its communication dated 10 February 2017, FLATEC reports that the classroom 

allowance – which is an additional component to the salary structure of private tutors based 

on Act No. 8847 and Decree No. 228 of the Province of Mendoza – has actually been 

established to obstruct the regular exercise of the right to strike of private tutors, through the 

imposition of fines and the withholding of salary. They state that the monetary allocation 

constitutes remuneration, and so it entails contributions in the areas of welfare, assistance 

and union dues, and is to be considered in the calculation of additional annual earnings. The 

classroom allowance is to be paid from March 2016 for every employee covered by Act 

No. 4934 and its amendments who provides services in the Directorate-General for Schools, 

has the status of qualified teacher and performs assigned duties on all working days in the 

respective month, except for absences due to sick leave or accidents or any other leave on 

objective grounds defined by the abovementioned legislation. 

81. The complainant objects to the fact that for just one day of strike action in the month 

concerned, the classroom allowance is not paid, which signifies a very serious withholding 

of salary, amounting to some 10 to 20 per cent of monthly pay. Hence the right to strike is 

penalized through an excessive loss of pay, which is far greater than the amount that 

corresponds to the strike day. 
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Federal joint negotiation board for education 

82. FLATEC also denounces the arbitrary and unlawful failure to implement the collective 

bargaining procedure of the federal joint negotiation board for education, and describes the 

historical background to the current dispute. It recalls that, in order to cut costs in educational 

matters and as part of commitments for the renegotiation of foreign debt, in January 1992 

the Executive Authority proposed, and Congress adopted, Act No. 24049 concerning the 

transfer of education services to the provinces. This transfer resulted in a serious imbalance 

in the quality of education and salary levels between the provinces with fewer financial 

resources and other provinces. The complainant indicates that in 2006 the Education Finance 

Act (No. 26075), among other legal instruments, sought to iron out inequalities and took 

grievances from the teaching community into consideration. The instruments established by 

the National Congress included the federal joint negotiation board for education, a national 

and federal forum in which, with the involvement of the national teachers’ unions, including 

SADOP, conditions of work were regulated and minimum pay for all teachers in the country 

was agreed on an annual basis, prior to the start of the academic year. In accordance with 

the Education Finance Act (No. 26075) and Decree No. 457/2007, the federal joint 

negotiation board for education was formally established through administrative file 

No. 1.243.441/2007 in the register of the Ministry of Labour, Employment and Social 

Security, where the records establishing the federal joint negotiation board were signed by 

the State, currently the Ministry of Education and Sport, the Ministry of Labour and the 

Federal Council for Culture and Education, representing the education ministries of the 

provinces and the national trade union organizations. 

83. The complainant emphasizes that, from 2007 to 2016, regular ongoing joint negotiations 

were held on an annual basis. It maintains that this practice has given rise to a sectoral and 

administrative custom which produces effects and legal obligations, and so neither the 

federal Government nor the provincial governments can restrict the federal joint negotiation 

board. Hence, for the complainant, the decision of the federal Government and initially of a 

number of provincial governments to nullify the salary negotiations established in the federal 

joint negotiation board is not an administrative omission whereby nothing was decided 

despite the request of the national unions; rather, it shows the Government’s wish to avoid 

complying with the Education Finance Act (No. 26075), as though this Act was not in force. 

The complainant also claims that this is a violation of Act No. 26206, section 67 of which 

provides that teachers throughout the education system shall have rights and obligations, 

including with regard to a decent salary and collective bargaining at the national and regional 

levels, and shall also be covered by the obligations arising from ILO Conventions Nos 98 

and 154. 

84. The complainant considers particularly relevant the protective measure issued by the ruling 

of the National Labour Court, issued on 5 April 2017, which ordered that the federal joint 

negotiation board for education be constituted; however, the political and ministerial 

authorities announced publicly on 6 April 2017 that they would appeal against this ruling. 

Restrictions of the right to strike – Province of Buenos Aires 

85. The complainant also denounces the restrictions of the right to strike of teachers represented 

by SADOP, imposed by internal regulations of the Province of Buenos Aires, in so far as the 

latter, by a decision of 15 March 2017, provided for a one-off exceptional payment of 

1,000 Argentine pesos (ARS) not classified as pensionable remuneration for teachers who 

taught classes on the days of industrial action announced from 6 March 2017 onwards. 
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Case No. 3272 

Threats against a trade union official 

86. In its first communication dated 5 April 2017, CTERA indicates that the Education Sector 

Collective Bargaining Act of the Province of Buenos Aires has been in force for over ten 

years and collective negotiations were always resolved in a context of dialogue and in the 

framework of the law. However, it claims that the situation in the country has changed. From 

mid-February 2017 the general secretary of the Single Union of Education Workers 

(SUTEBA), Mr Roberto Baradel, started to receive death threats aimed at himself and his 

family. The threats, received by email, made specific reference to his role in collective 

bargaining in the sector that he represents. CTERA adds that these serious threats are the 

subject of a complaint before Federal Court No. 2 of the Autonomous City of Buenos Aires. 

CTERA denounces the lack of protection and solidarity from the Government. 

Compulsory conciliation – Province of Buenos Aires 

87. The complainant denounces the use of compulsory conciliation (a mechanism whereby the 

labour administrative authority summons the parties to the dispute to a forum for dialogue) 

as a tool for restricting the right to strike of education workers in the Province of Buenos 

Aires, since the union representatives were summoned on 3 March 2017 to the third meeting 

of the joint negotiation board for education (Act No. 13552), at which the Government made 

a salary proposal similar to the one which had already been rejected. It claims that in such 

circumstances and within the collective negotiations themselves, the labour minister of the 

province notified the union representatives of the order for compulsory conciliation 

(decision No. 86/17 of the Ministry of Labour of the Province of Buenos Aires). For CTERA, 

it is incomprehensible that a mechanism for bringing parties to dialogue should be used when 

they are already at the negotiating table. It claims that the use of compulsory conciliation by 

the employer can only be construed as a ploy to restrict the right to strike. This being the 

case, the trade unions had recourse to the local court to guarantee their rights and they 

secured a ruling in their favour on 6 March 2017. CTERA alleges that the government of the 

Province of Buenos Aires, far from complying with the legal order, sought the participation 

of another legal entity with a view to overturning the initial court decision. According to the 

complainant, the matter is before the Provincial Supreme Court. In these circumstances, the 

trade unions lodged another appeal with the local court and secured another favourable ruling 

from another provincial magistrate (decision No. 17/13 (R.A.) CCALP). 

Restriction of the right to strike – Province of Buenos Aires 

88. Lastly, CTERA denounces the joint decision of the Directorate-General of Culture (No. 478) 

and the Ministry of Economic Affairs (No. 31) of 15 March 2017, ordering – in violation of 

ILO Conventions Nos 87 and 98 and of the National Constitution – the payment of 

ARS1,000 to teachers who, from 6 March 2017 onwards, taught classes on days of industrial 

action. 

Federal joint negotiation board  

89. In a second communication dated 5 April 2017, the complainant denounces the refusal of 

the National Executive to guarantee to education workers the right to collective bargaining. 

It indicates that collective negotiation at national level in Argentina was initiated within the 

Ministry of Labour, Employment and Social Security through file No. 1.243.441/2007 under 

section 10 of Act No. 26075 and implementing Decree No. 457/2007. It also recalls that 

section 14 of the Decree prescribes that the provisions of the Decree shall be interpreted in 

conformity with ILO Convention No. 154 and that section 67 of the National Education Act 

(No. 26206) of December 2006 recognizes the right of all teachers to engage in collective 
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bargaining at the national and regional levels. The complainant indicates that in the 2016 

round of negotiations with the current national Government, a collective agreement was 

reached for a salary increase in February of that year, within the said bargaining entity. 

90. Despite the clarity of the legislation, since 2017 the State as employer has systematically 

refused to empower the collective bargaining body, on the grounds that the third clause of 

the joint agreement of 2016 established an automatic increase of 20 per cent of the initial 

teaching salary above the minimum living wage which is to be fixed in accordance with Act 

No. 24013. According to the complainant, this interpretation of the collective agreement of 

2016 is unsustainable, not only because of the clarity of the abovementioned Act, which 

stipulates compulsory negotiation for the future, but also because the aforementioned 

minimum figure of 20 per cent clearly constitutes a threshold resulting from the imbalances 

which arose in previous years in first negotiating the teaching salary and then the minimum 

living wage, the former having remained lower than the latter, a situation that the clause in 

question sought to avoid. For the complainant, that clause could never be used as a pretext 

for not engaging in collective bargaining. The mere fact of adopting a clause to keep the 

minimum teaching salary in proportion to the minimum living wage cannot mean that the 

teachers’ unions – including CTERA, which represents 85 per cent of education workers – 

shall stop the regular exercise of their right to fix salaries and conditions of work. 

91. In its communication of 13 February 2018, the complainant denounces the recent adoption 

by the national Government of Decree No. 52/2018, involving the de facto abolition of the 

national system of collective negotiation in force for education workers. It claims that this is 

clearly part of a general elimination of the rights of workers in both the public and private 

sectors in the country, with clear instances of persecution by the Government and some of 

the provincial administrations. 

92. For CTERA, Decree No. 52/2018, in an unconstitutional manner and violating ILO 

Conventions Nos 87, 151 and 154, seeks to amend Act No. 26075 and prevent the fixing of 

the national minimum salary for the education sector within the federal joint negotiation 

board. It also objects to the fact that: (i) there is no possibility of discussing or agreeing on 

the minimum teaching salary as provided for in Act No. 26975; (ii) the expression of the 

wishes of the trade unions is not respected by the employer in that the key element of 

representativeness is disregarded; (iii) there is no right to information on collective 

bargaining matters since a close examination of the Decree shows that it abolishes the right 

to information within the joint negotiation board for education itself (section 7), thereby 

denying the unions knowledge of employment levels in the education sector, investment 

policies, programmes for the introduction of new technologies, etc.; and (iv) there is also no 

possibility of requesting the Ministry of Labour to set up a board for collective agreement 

negotiations since section 5 of Decree No. 457/2007 has been abolished. 

Police crackdown – Province of Buenos Aires 

93. Lastly, CTERA denounces the brutal crackdown by the police in the city of Buenos Aires 

on 9 April 2017 against education workers and union officials belonging to CTERA, some 

of whom were unlawfully arrested and subsequently released, for attempting to set up the 

“Mobile School” at the Plaza de los Dos Congresos with a view to calling on the 

Government, in ways other than work stoppages, to convene a national joint negotiation 

board in the sector. It also claims that the head of State, when referring to the teachers’ salary 

claims, made offensive comments about the education unions. 
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B. The Government’s replies 

Case No. 3248 

94. In a communication dated 12 April 2017, the Government states that at no time was there 

non-compliance on its part which would justify the complaint presented by the UDA. On the 

contrary, considerable progress had occurred in relation to the previous situation. 

95. Firstly, the Government makes a clarification regarding the reference to the national 

Government (to which the Ministry of Education and Sport belongs) as the “employer”. For 

the Government, this assertion is far removed from reality. In this regard, it explains that in 

the early 1990s legislation adopted by the national Congress (Act No. 24049 and 

complementary legislation) provided that educational establishments that had hitherto been 

under the auspices of the national Government would now be directly governed by the 

provinces. Hence the legislation provided at that time for the transfer to the provinces of 

educational establishments and their teaching and non-teaching staff that until then had been 

under national direction. Consequently, from that time onwards no educational 

establishments, or any of the teachers employed there, were any longer under the control of 

the national Government. Hence it is incorrect to describe the national Government as the 

“employer”. There are 24 different sets of regulations relating to teaching, each of them 

applicable in their respective area of jurisdiction. According to the Government, this 

demonstrates that the central government is not the “employer”: the employers are the 

23 provinces plus the Autonomous City of Buenos Aires, each having its respective territory. 

96. As regards the framework agreement (provided for in section 10 of the Education Finance 

Act (No. 26075) and referred to in point 8 of the collective agreement of February 2016), 

the Government indicates that it should not be forgotten that even if reference is made to a 

“framework agreement”, what is essential is the existence of agreements between the parties 

in each province. On that basis, from a position already fixed internally, discussions on the 

framework agreement can begin with the aim of reaching basic agreements at national level. 

The Government indicates that section 10 of Act No. 26075 of January 2006 (implemented 

by Decree No. 457/2007), provides as follows: “The Ministry of Education, Science and 

Technology (currently the Ministry of Education and Sport) together with the Federal 

Council for Culture and Education (currently the Federal Council for Education) and the 

teaching unions with national representation, shall conclude a framework agreement which 

shall include general guidelines relating to: (a) conditions of work; (b) the school calendar; 

(c) the minimum teaching salary; and (d) the teaching career. The Government explains that: 

(i) although no meetings were held from 2006 to 2015 for the purposes of formulating the 

framework agreement established in section 10 of Act No. 26075 – there were only meetings 

at the start of each year to discuss the minimum teaching salary, which had been fixed by 

agreement with the unions in some cases, while other meetings had been prescribed by 

decree of the Executive Authority where there was no agreement – this inaction ceased as 

from 2016; (ii) the foregoing does not alter the fact that it is a complicated, difficult task for 

the various regional jurisdictions, each having its own regulations relating to teachers, to 

reach basic agreements in relation to the creation of the framework agreement; and (iii) this 

whole situation goes far beyond the possibilities of the national Government, which depends 

on the decisions and policies of the various regional jurisdictions within the country’s federal 

system. 

97. With regard to the minimum teaching salary (point 3 of the collective agreement of 

25 February 2016), namely the salary threshold below which no province may set the salary 

of any teacher, the Government explains that reaching agreement at that time on an automatic 

mechanism for increasing the minimum teaching salary was a significant step forward. The 

new mechanism agreed upon with the trade unions entails the automatic increase of the 

minimum salary, which is updated each year. This joint agreement establishes that the 



GB.334/INS/10 

 

GB334-INS_10_[NORME-181029-14]-En.docx  31 

teaching salary must be at least 20 per cent higher than the minimum living wage, and this 

adjustment would be automatic, irrespective of any agreement reached in the joint 

negotiation board for education. For the Government, the clause regarding the automatic 

increase makes it unnecessary and merely academic to hold discussions on the minimum 

teaching salary each year. The automatic increase is calculated on the basis of the minimum 

living wage. This is fixed annually by the Council for the Minimum Living Wage, with the 

participation of workers, employers and representatives of the national Government and of 

the Federal Labour Council (provincial governments). Hence, in addition to the amount 

established annually as the general minimum wage by this Council, there is an extra 20 per 

cent as a fixed component of the minimum teaching salary for the year. 

98. With regard to the Compensation Fund referred to in the complaint from the UDA, this is 

designed to complement (compensate) the earnings of teachers who do not reach the 

established minimum threshold. The aim is to help iron out disparities in the initial teaching 

salary in provinces where, despite financial input into the sector and greater efficiency in the 

allocation of resources, it is not possible to overcome those inequalities. This is separate 

from the FONID, which, simply providing incentives as its name suggests, has a totally 

different function from the Compensation Fund. 

Case No. 3257 

99. In a communication of March 2018, the Government forwards information provided by the 

Ministry of Governance, Labour and Justice of the Province of Mendoza regarding the 

classroom allowance. It states that FLATEC brought a claim of unconstitutionality before 

the provincial court. However, it was withdrawn by the plaintiff. According to the 

Government, this demonstrates a lack of coherence in that the union renounced any local 

ruling but decided to pursue the matter at the international level in the ILO Committee on 

Freedom of Association. It also indicates that: (i) the Province of Mendoza is experiencing 

a severe financial emergency; (ii) in conformity with the terms of the national joint 

negotiations signed by the national union representatives on 25 February 2016, the initial 

teaching salary was raised by implementing the Compensation Fund, with a further increase 

in the funds supplied by FONID, and stipulating that the teaching salary must now be at least 

20 per cent above the minimum living wage, irrespective of any agreements reached in the 

joint negotiation board for education; (iii) the negotiations took place in accordance with all 

the principles of good faith negotiation. For each proposal made, appropriate efforts were 

made to reach agreements, within the current economic context and budget of the province; 

(iv) however, even though the province improved the initial proposal on several occasions, 

no agreement could be reached. It was here that the increase in the teaching salary was fixed 

by decree, chiefly safeguarding the right to education and thereby guaranteeing the 

resumption of classes; and (v) with regard to the classroom allowance, the provincial 

government considers that the whole complaint is based on the incorrect and unsubstantiated 

premise, that the classroom allowance is not designed to be an incentive for teacher 

productivity. On the contrary, the Government explains that this measure has had a direct 

positive impact with regard to teacher absenteeism, there has been a substantial improvement 

in pupil attendance and also a reduction in the number of replacement teachers required. The 

Government also denies categorically that the classroom allowance is a way for the 

legislation or Government to penalize the right to strike through substantial losses of 

teaching salary for just one stoppage or strike day. 

100. Lastly, the Government attaches a copy of the decision of the Supreme Court of Justice of 

Mendoza, Second Chamber, in the case “Single Union of Education Workers v. Government 

of Mendoza – claim of unconstitutionality”, dated 15 December 2017, which calls on the 

Plenary Court to rule on the constitutionality of the legal provisions challenged in the case 

file (Decree No. 228/2016 ratified by Act No. 8847 concerning the classroom allowance). 
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Case No. 3272 

101. In its communication of February 2018, which also refers to Cases Nos 3248 and 3257 since 

they involve similar facts, the Government considers that in all the scenarios under 

examination agreement had been reached, or was about to be reached, and so the complaints 

should be disregarded.  

102. With regard to the threats to the SUTEBA union official, Mr Roberto Baradel, the 

Government indicates that they are the subject of judicial proceedings before Federal Court 

No. 2 and the corresponding criminal investigation proceedings provided for by law have 

been instituted. 

103. As regards the statements of the national President, the Government considers that they are 

part and parcel of democratic debate, and that in any case there have been no judicial 

complaints in this regard. It is also surprised that the issue has been brought before a 

supranational body without any recourse to the competent national bodies. 

104. With regard to the issue of national collective bargaining in education, the Government 

indicates that the joint agreement of 25 February 2016 had been signed by the general 

secretaries of CTERA, the UDA and SADOP. The agreement establishes that, irrespective 

of what the unions negotiate with the provinces, a minimum salary of ARS7,400 from 

February and ARS7,800 from July will be guaranteed through the implementation of the 

Compensation Fund (Education Finance Act No. 26075) for all the modalities and 

jurisdictions of the country. There is also an increase in the funds contributed by FONID, 

which brings the national minimum salary to ARS7,800 from February and to ARS8,500 

from July. The agreement also stipulates that the teaching salary must now be at least 20 per 

cent above the national living wage (clause 4 of the agreement). 

105. The Government reiterates that the payment of teaching salaries is a matter for each of the 

23 provinces and the Autonomous City of Buenos Aires. The fact that national funds have 

gone to compensate teaching salaries in provinces where they are below the minimum living 

wage does not mean that the national Government is the employer. The Government 

reiterates that if the clause regarding automatic adjustment is interpreted correctly, any 

discussion each year on salaries at national level in relation to teachers’ minimum earnings 

is needless and/or purely academic. 

106. With regard to the framework agreement, the Government indicates that the parties 

undertake to establish within 30 days a working group for the drafting of a framework 

agreement (collective labour agreement), in accordance with section 10 of the Education 

Finance Act (No. 26075). This lays the foundations of a framework agreement, or the 

foundations of a new national joint negotiation board for education, which, unlike those 

adopted in previous years, takes account of the different situations in all the regional 

jurisdictions of the State, with the sole aim of avoiding the inequalities produced by the 

previous system, which the national Government had to resolve by contributing more funds 

to the provinces for the payment of teaching salaries. It points out that the aforementioned 

section provides for the setting up of a working group to draft a framework agreement, 

making it clear that collective agreements will be a matter for the provincial jurisdictions. 

Hence it has been possible to create an automated mechanism for the minimum salary, 

something that was provided for by law more than ten years ago but which has never been 

done in practice. It adds that the amparo action “Argentine Teachers’ Federation v. Ministry 

of Education and Sport et al.” (Case No. 19774/2017) produced a ruling which rejected the 

claim brought by the union (Labour Court No. 60). 

107. With regard to the allegations concerning the Province of Buenos Aires and the recourse to 

compulsory conciliation, the Government considers that the principal circumstance which 
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gave rise to the order for conciliation was the need to keep schools open because many of 

them also operate as canteens. However, the dispute has been settled with the adoption of 

Act No. 5/2017 of 28 June 2017 (“Agreement with all teachers and their professional 

organizations involved in the salary dispute in the Province of Buenos Aires”). Specifically, 

it is stated that the implementing authority has formally approved by an absolute majority 

the salary proposal for 2017 presented by the provincial government in the joint negotiation 

document, in accordance with the terms of Act No. 13552. 

108. With regard to the ARS1,000 bonus, established by the internal regulations of the Province 

of Buenos Aires, for teachers who taught classes on the days of industrial action since 

6 March 2017, the Government indicates that this action was taken with an eye to the 

resumption of classes, with the aim of giving objective recognition to those who performed 

their tasks in a clearly extraordinary context, since the strikes were carried out with the pupils 

inside the classrooms. 

109. With regard to the allegations of a brutal crackdown by the police of Buenos Aires on 

account of the setting up of a mobile school, the Government has supplied the report of 

14 February 2018 drawn up by the Secretary for Security of the Ministry of Security and 

Justice of the city of Buenos Aires, which states that the unions did not comply with the 

regulations governing the occupation of public spaces and that the police acted in line with 

the provisions of the Comprehensive Public Security System Act (No. 5688), in particular 

as regards the proportional use of force. 

C. The Committee’s conclusions 

110. The Committee observes that Cases Nos 3248, 3257 and 3272 are concerned with similar 

allegations, namely: (i) the refusal of the national Government to resume collective 

bargaining with the public education sector (issue of the federal joint negotiation board for 

education); (ii) the unlawful use of compulsory conciliation in the Province of Buenos Aires; 

(iii) obstruction of the right to strike of teachers in the private sector in the Province of 

Mendoza through the loss of a salary component (classroom allowance); (iv) threats against 

a trade union official; and (v) violations of freedom of association in the Province of Buenos 

Aires (request for the suspension of official trade union status; restriction of the right to 

strike; and police crackdown). 

Federal joint negotiation board for education 

111. The Committee observes that a key element common to the complaints is the complainants’ 

allegation that the public authorities refused to convene the resumption of collective 

bargaining for addressing the issue of salaries for teachers in the public sector, thereby 

putting an end to the mechanism of the federal joint negotiation board for education, which 

had existed since 2007, as regulated by the Education Finance Act (No. 26075) and Decree 

No. 457/2007. The Committee notes that, according to the information supplied by the 

complainants, the purpose of the negotiation mechanism, with the involvement of the 

national teaching unions, was to remove disparities in salaries arising from the transfer of 

education services to the provinces. The Committee observes that the complainants concur 

that the Government unilaterally put an end to the social dialogue mechanism provided for 

in the Education Finance Act and hence failed to meet the obligations arising from ILO 

Conventions Nos 98 and 154. The Committee also notes the indication of CTERA in its 

additional communication of February 2018 that the national Government adopted Decree 

No. 52/2018 entailing the de facto abolition of the collective bargaining system at the 

national level in the education sector. 
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112. The Committee notes the Government’s statement that the central government is not the 

employer of the teachers and that salary issues are a matter for discussion by the provincial 

governments. It notes in particular that the Government considers that in view of the 

tripartite agreement of February 2016 in which a minimum teaching salary was fixed with 

an automatic adjustment, there is no need for periodic discussions at federal level. The 

Committee also notes the Government’s indications that progress has been made regarding 

the framework agreement provided for in section 10 of Act No. 26075, making it clear that 

collective agreements shall come within the competence of the provincial authorities. The 

Committee notes the Government’s indication that no meeting has been held so far for 

formulating the framework agreement, that the only meetings held had been at the start of 

each year to discuss the minimum teaching salary and that, while acknowledging the 

difficulty of the task, steps are being taken to establish the framework agreement. 

113. The Committee observes that section 10 of the Education Finance Act (No. 26075) provides 

that the Ministry of Education, Science and Technology in conjunction with the Federal 

Council for Culture and Education and the teaching unions with national representation 

shall adopt a framework agreement which shall include general guidelines relating to: 

(a) conditions of work; (b) the school calendar; (c) the minimum teaching salary; and (d) the 

teaching career, but that so far the appropriate conditions had not existed for establishing 

the framework agreement. The Committee understands, from the information provided by 

the parties, that the federal joint negotiation board for education was designed to be a forum 

for dialogue on issues relating to work in the education sector, including salary issues. 

114. The Committee observes that in the collective agreement of February 2016 concluded within 

the federal joint negotiation board an automatic mechanism was agreed upon for increasing 

the minimum teaching salary: the new mechanism agreed upon with the trade unions 

involves the automatic increase of the minimum salary each year, with the result that, on the 

basis of the joint negotiations, the teaching salary must be at least 20 per cent higher than 

the minimum living wage, and this adjustment would be automatic, irrespective of any 

agreement reached in the joint negotiation board. In this respect, the Committee notes the 

different viewpoints of the complainants and the Government. On the one hand, the unions 

claim that the mere fact of adopting a clause to keep the minimum teaching salary higher 

than the minimum living wage by a specified proportion (20 per cent) cannot mean that the 

teaching unions shall stop exercising their right to bargain collectively with regard to 

salaries and conditions of work. On the other hand, the Government considers that because 

of the clause regarding the automatic increase, there is no need to reopen discussions each 

year regarding the minimum teaching salary. The Committee also observes that the 

Government’s position is consolidated with the adoption of Decree No. 52/2018 amending 

certain sections, and abolishing others, of Decree No. 457/2007. The Committee observes 

that with these amendments the discussions no longer focus on salary issues, since the only 

requirement is the link between the minimum teaching salary and the minimum living wage.  

115. The Committee wishes to recall that on several occasions it has drawn attention to the 

importance of promoting collective bargaining, as set out in Article 4 of Convention No. 98, 

in the education sector [see Compilation of decisions of the Committee on Freedom of 

Association, sixth edition, 2018, para. 1265]. While considering that it is not competent to 

express views on the level – federal or provincial – of collective bargaining, and noting the 

efforts made regarding the implementation of a framework agreement, the Committee also 

wishes to underline the special importance of salary matters in collective bargaining. The 

Committee therefore requests the Government to keep it informed on salary matters as part 

of the exercise of collective bargaining, in order to determine the scope of the clause for the 

automatic adjustment of the minimum teaching salary that the parties to the February 2016 

federal joint negotiations agreed on and to ensure that collective bargaining on salary 

remains possible at all levels.  
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116. The Committee notes that although both the complainants and the Government have 

mentioned various amparo appeals, no definitive decisions have yet been adopted on the 

issue of the federal joint negotiation board. The Committee requests the Government to 

forward the relevant judicial decisions, once they have been issued.  

117. As regards the abovementioned Decree No. 52/2018, which, according to CTERA, entails 

the de facto abolition of the collective bargaining system at the national level in the 

education sector, the Committee notes that so far the Government has not supplied any 

information on the Decree. With regard to the allegation by CTERA that the new Decree 

disregards the key element of representativeness, the Committee is bound to note in this 

regard that section 2 of the Decree substantially alters the previous situation. It provides 

that the representation in the framework agreement of public sector education workers, in 

the provinces and in the Autonomous City of Buenos Aires, shall be exercised by one member 

of each first-, second- and third-level organization having official trade union status and 

having nationwide geographical scope for teaching, and that if in the course of the 

negotiations there is no uniformity within the representation of the teachers’ unions, that of 

the majority members shall prevail. 

118. The Committee also observes that the reference to a list of information which must be in the 

possession of the parties, and considered to be the minimum necessary for undertaking the 

required discussions within the framework agreement, has been removed from section 7 of 

new Decree No. 52/2018. In this regard, the Committee recalls that Article 7 of the 

Collective Bargaining Recommendation, 1981 (No. 163), which complements Convention 

No. 154 ratified by Argentina, provides that measures adapted to national conditions should 

be taken, if necessary, so that the parties have access to the information required for 

meaningful negotiations. Hence, while observing the efforts made by the Government to 

undertake reforms in the education sector, the Committee invites the Government to hold 

consultations with the social partners to determine the appropriate representation of 

workers in the process of establishing the framework agreement provided for in section 10 

of the Education Finance Act (No. 26075). It also requests the Government to ensure that 

the parties have the necessary information during the actual negotiations. The Committee 

requests the Government to provide information on this matter. 

Compulsory conciliation – Province of Buenos Aires 

119. With regard to compulsory conciliation instigated by the Minister of Labour of the Province 

of Buenos Aires, the Committee notes that CTERA denounces the use of compulsory 

conciliation (consisting of a mechanism in which the labour administrative authority 

summons the parties to the dispute to a forum for dialogue) as a tool for restricting the right 

to strike of education workers in the Province of Buenos Aires, since no industrial action 

may be taken during the period of compulsory conciliation. The Committee notes the 

indication by CTERA that the trade unions secured protective measures in their favour and 

that (as at April 2017) the matter was before the Provincial Supreme Court. The Committee 

notes the Government’s indication that the main factor behind the summons to conciliation 

was the need to keep schools open since many of them also function as canteens. It also notes 

the Government’s statement that the dispute was settled with the agreement of all teachers 

and professional organizations involved in the salary dispute in the Province of Buenos 

Aires (Act No. 5/2017 dated 28 June 2017). 

120. The Committee recalls that the provision of food to pupils of school age may be considered 

to be an essential service [see Compilation, op. cit., para. 840]. It also recalls that it has 

examined several cases from Argentina involving objections to orders for compulsory 

conciliation between the parties to a dispute in the public education sector by the 

administrative authority, when the latter was a party in the dispute and that it has considered 

that it was necessary to entrust the decision of initiating the conciliation procedure in 
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collective disputes to a body which is independent of the parties to the dispute (see 

368th Report, Case No. 2942, paragraph 188).  

Classroom allowance – Province of Mendoza 

121. As regards the classroom allowance, which forms part of the salary structure for private 

tutors, as established by law in the Province of Mendoza, the Committee notes the 

complainant’s objection that this salary element has been established for the purpose of 

obstructing the regular exercise of the right to strike by private tutors. The Committee notes 

the complainant’s allegation that if there is just one strike day in the month concerned, the 

classroom allowance is not paid, which signifies a very serious withholding of salary, 

amounting to some 10 to 20 per cent of monthly pay, and so the right to strike is penalized 

by an excessive loss of remuneration. The Committee notes the Government’s reply 

indicating that the plaintiff brought a claim of unconstitutionality before the provincial 

court, though this was later withdrawn. The Committee also notes the Government’s 

indication that: (i) the present denunciation is based on the incorrect and unsubstantiated 

premise, that the classroom allowance is not designed to be an incentive for teacher 

productivity; and (ii) on the contrary, this measure has had a direct positive impact with 

regard to teacher absenteeism. 

122. The Committee observes that the classroom allowance mechanism does not in itself raise 

any issue relating to freedom of association. Nevertheless, it considers that it may have 

indirect repercussions with regard to salary deductions for strike days, where it involves a 

substantial loss of teaching salary for just a one-day stoppage or strike. On several 

occasions the Committee has considered that salary deductions for days of strike should 

only apply to workers who have taken part in the strike or a protest action and that salary 

deductions for days of strike give rise to no objection from the point of view of freedom of 

association principles [see Compilation, op. cit., paras 950 & 942]. However, in a case 

where the pay deductions were higher than the amount corresponding to the period of the 

strike, the Committee recalled that the imposition of sanctions for strike action was not 

conducive to harmonious labour relations [see Compilation, op. cit., para. 944]. In the 

present case, the Committee requests the Government to ensure that the classroom 

allowance mechanism operating in the Province of Mendoza does not give rise to excessive 

salary deductions for legitimate strike action. In view of the information provided by the 

Government, the Committee requests the complainant to indicate the reasons for 

withdrawing its claim of unconstitutionality concerning the classroom allowance.  

Threats against a trade union official 

123. With regard to the allegations by CTERA that the general secretary of SUTEBA, Mr Roberto 

Baradel, has become the target of death threats, directed at himself and his family, in 

relation to his role in collective bargaining in the sector which he represents, the Committee 

notes that these serious threats are the subject of a complaint before Federal Court No. 2 of 

the Autonomous City of Buenos Aires. Reiterating that freedom of association can only be 

exercised in conditions in which fundamental rights, and in particular those relating to 

human life and personal safety, are fully respected and guaranteed [see Compilation, 

op. cit., para. 82], the Committee urges the Government to provide information as soon as 

possible on the steps taken to assess the need to provide protection for Mr Roberto Baradel, 

and on any corresponding measure. 
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Request for the suspension of official trade union 
status – Restriction of the right to strike – Police 
crackdown – Province of Buenos Aires 

124. As regards the proceedings requesting the suspension of the official union status of the UDA, 

the Committee notes that the latter, in its communication of 24 October 2017, reiterates that 

those proceedings were instituted by the Ministry of Labour of the province. In view of the 

lack of response in this regard the Committee requests the Government to provide 

information on the trade union status of the UDA. 

125. With regard to the measures agreed upon by the Ministry of Education – Province of Buenos 

Aires – to recompense workers who did not take part in the strike of 6 March 2017 with an 

exceptional payment of ARS1,000, the Committee notes the Government’s indication that 

this action was taken with an eye to the resumption of classes, with the aim of giving 

objective recognition to those who performed their tasks in a clearly extraordinary context, 

since the strikes were carried out with the pupils inside the classrooms. The Committee 

recalls that on various occasions, concerning measures applied to compensate workers who 

do not participate in a strike by bonuses, it considered that such discriminatory practices 

constitute a major obstacle to the right of trade unionists to organize their activities [see 

Compilation, op. cit., para. 976]. With regard to the allegation by the UDA that in March 

2017 the governor of the province called on 60,000 volunteers to give educational support 

to the almost 5 million pupils in Buenos Aires for the duration of the strike called by the 

teaching unions at the start of the 2017 academic year, the Committee has indicated, for 

example, that minimum services may be established in the education sector, in full 

consultation with the social partners, in cases of strikes of long duration [see Compilation, 

op. cit., para. 898]. While noting the Government’s indication that it acted with an eye to 

the resumption of classes, the Committee requests the Government to take appropriate steps 

to ensure that the right of trade unions to organize their activities is not obstructed, and that 

any minimum service is subject to discussions with the trade unions concerned. 

126. With regard to the allegations of CTERA denouncing a brutal crackdown by the police in 

the city of Buenos Aires on 9 April 2017 against workers and officials belonging to the 

aforementioned union, and also the illegal detention of some of them, for attempting to set 

up the “Mobile School” at the Plaza de los Dos Congresos, the Committee, while noting the 

report of the Secretary for Security at the Ministry of Security and Justice in Buenos Aires, 

wishes to recall that freedom of assembly and freedom of opinion and expression are a sine 

qua non for the exercise of freedom of association. It also recalls that measures depriving 

trade unionists of their freedom on grounds related to their trade union activity, even where 

they are merely summoned or questioned for a short period, constitute an obstacle to the 

exercise of trade union rights, and that the police authorities should be given precise 

instructions so that, in cases where public order is not seriously threatened, people are not 

arrested simply for having organized or participated in a demonstration [see Compilation, 

op. cit., paras 122, 205 and 230]. 

The Committee’s recommendations 

127. In the light of its foregoing conclusions, the Committee invites the Governing Body 

to approve the following recommendations: 

(a) The Committee requests the Government to keep it informed of collective 

bargaining on salary matters, in order to determine the scope of the agreement 

reached on the clause for the automatic adjustment of the minimum teaching 

salary in the February 2016 federal joint negotiations and to ensure that 

collective bargaining on salary remains possible at all levels. 
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(b) The Committee requests the Government to forward the relevant judicial 

decisions concerning the federal joint negotiation board, once they have been 

issued. 

(c) The Committee invites the Government to hold consultations with the social 

partners to determine the appropriate representation of workers in the process 

of establishing the framework agreement provided for in section 10 of the 

Education Finance Act (No. 26075). It also requests the Government to 

ensure that the parties have the necessary information during the actual 

negotiations. The Committee requests the Government to provide information 

on this matter. 

(d) The Committee requests the Government to ensure that the classroom 

allowance mechanism operating in the Province of Mendoza does not give 

rise to excessive salary deductions for legitimate strike action, and to send the 

text of any judicial decision in this respect. The Committee also asks the 

complainant to indicate the reason for withdrawing its claim of 

unconstitutionality regarding the classroom allowance. 

(e) The Committee urges the Government to provide information as soon as 

possible on the steps taken to assess the need to provide protection for the 

SUTEBA general secretary, Mr Roberto Baradel, and on any corresponding 

measure. 

(f) The Committee requests the Government to provide information on the 

situation of the UDA with regard to the request for the suspension of its 

official union status made by the Ministry of Labour of the Province of 

Buenos Aires. 

(g) The Committee requests the Government to take appropriate steps to ensure 

that the right of trade unions to organize their activities is not obstructed, and 

that, in cases of strikes of long duration, any minimum service is subject to 

discussions with the trade unions concerned. 

CASE NO. 2318  

INTERIM REPORT 

 

Complaint against the Government of Cambodia  

presented by 

the International Trade Union Confederation (ITUC) 

Allegations: The murder of three trade union 

leaders and the continuing repression of trade 

unionists in the country 

128. The Committee has already examined the substance of this case on numerous occasions, 

most recently at its October 2017 meeting where it issued an interim report, approved by the 

Governing Body at its 331st Session [see 383rd Report, paras 82–104]. 
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129. The Government sent its observations in a communication dated 1 October 2018. 

130. Cambodia has ratified the Freedom of Association and Protection of the Right to Organise 

Convention, 1948 (No. 87), and the Right to Organise and Collective Bargaining 

Convention, 1949 (No. 98). It has not ratified the Workers’ Representatives Convention, 

1971 (No. 135). 

A. Previous examination of the case 

131. In its previous examination of the case, the Committee made the following recommendations 

[see 383th Report, para. 104]: 

(a) The Committee urges the competent authorities to take all necessary measures to expedite 

the process of investigation of the murders of Mr Chea Vichea, Mr Ros Sovannareth and 

Mr Hy Vuthy, including by ensuring the effective functioning of the Inter-Ministerial 

Commission for Special Investigations and the establishment and operation of its tripartite 

subcommission. It requests the Government to report on concrete progress in this regard 

and to provide information on the activities and progress of the Investigation Taskforce of 

the National Police Commissariat related to these heinous crimes. It further requests the 

Government to take any measures necessary to guarantee the safety Chea Vichea’s brother 

and that of those who may be in a position to assist these investigations. 

(b) The Committee expects that the Inter-Ministerial Commission for Special Investigations 

will thoroughly review and ensure an investigation into the allegations of torture and other 

ill-treatment by police of Mr Born Samnang and Mr Sok Sam Ouen, intimidation of 

witnesses and political interference with the judicial process and requests the Government 

to keep it informed of the outcome and any measure of redress provided for the wrongful 

imprisonment of those two men. It requests the Government to provide further information 

on the nature of their release from prison, indicating whether this release is temporary. 

(c) Recalling that it had previously deplored the fact that Mr Thach Saveth was arrested and 

sentenced for the premeditated murder of trade unionist Mr Ros Sovannareth in a trial 

characterized by the absence of full guarantees of due process necessary to effectively 

combat impunity for violence against trade unionists, the Committee expects that the Inter-

Ministerial Commission for Special Investigations will thoroughly review the 

circumstances surrounding his trial so as to ensure that justice has been carried out and 

that he has been able to exercise his right to a full appeal before an impartial and 

independent judicial authority. It requests the Government to keep it informed of 

developments in this regard, including the outcome of the legal proceedings currently 

before the Court of Appeals and the outcome of the investigation by the Inter-Ministerial 

Commission for Special Investigations. 

(d) The Committee once again urges the Government to keep it informed of any developments 

with respect to the murder of Mr Hy Vuthy, including the outcome of the legal proceedings 

of the Phnom Penh Municipal Court and the outcome of the work by the Inter-Ministerial 

Commission for Special Investigations. It also requests the Government to provide 

information as to why no reinvestigation of the case has been ordered. 

(e) Recalling that it has been raising, since 2007, the alleged assault of 13 trade union activists 

of the FTUWKC and of the FTUSGF and the alleged dismissal of three trade union 

activists of the FTUWGGF, the Committee expresses its concern over the lengthy delay 

and the lack of progress made in the investigation into these matters. Emphasizing the 

importance of taking concrete and meaningful steps to investigate these matters without 

delay, the Committee urges the Government to keep it informed of the steps taken to 

resolve these long outstanding matters. 

(f) The Committee must express its concern with continued delays and with the lack of 

concrete results in this case. The Committee is bound to once again express the firm 

expectation that the Government will take swift action and will be able to report fully on 

the progress made by the Inter-Ministerial Commission concerning the reopened 

investigations into the murders of trade union leaders, as this shall have a significant 
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impact on the impunity prevailing in the country and on the exercise of trade union rights 

of all workers. 

(g) The Committee once again draws the Governing Body’s attention to the extremely serious 

and urgent nature of this case. 

B. The Government’s reply 

132. In its communication dated 1 October 2018, the Government indicates that a National 

Committee for reviewing the implementation of International Labour Conventions ratified 

by Cambodia (NCRILC), of tripartite composition, was established with the aim to ensure 

an effective reply to the concerns raised by the Committee on Freedom of Association. 

Furthermore, the Ministry of Labour and Vocational Training, as the Secretariat of the 

NCRILC, organized a national tripartite consultative workshop on 7 May 2018 which led to 

the adoption of a revised roadmap on the implementation of the ILO’s recommendations 

concerning freedom of association. The roadmap specifies inter alia time-bound actions 

aimed at providing conclusions to the pending investigations of the murder cases of trade 

unions leaders, Mr Chea Vichea, Mr Ros Sovannareth and Mr Hy Vuthy. The institutions in 

charge, as listed in the roadmap, shall endeavour to conclude the investigations and ensure 

that the perpetrators and the instigators are brought to justice. The Government indicates that 

progress reports from these institutions would be discussed during the regular meeting of the 

National Committee and that information on progress will be provided in early 2019. 

133. With regard to the requested investigation into the assault of 13 trade union activists of the 

Free Trade Union of Workers of the Kingdom of Cambodia (FTUWKC) and of the Free 

Trade Union of the Suntex Garment Factory (FTUSGF) reported in 2006, and the 

employment status of three activists of the Free Trade Union of Workers of the Genuine 

Garment Factory (FTUWGGF) who were allegedly dismissed in 2006, the Government 

reiterates that it was unable to reach the activists and requests again the FTUWKC, as the 

complainant, to provide to the Department of Labour Dispute the contact details of those 

workers in order to take further action. 

C. The Committee’s conclusions 

134. The Committee recalls that it has considered this serious case on numerous occasions which 

relates, inter alia, to the murder of the trade union leaders, Mr Chea Vichea, Mr Ros 

Sovannareth and Mr Hy Vuthy, and to the prevailing situation of impunity with regard to 

acts of violence against trade unionists. The Committee appreciates the Government’s 

continued engagement to provide information in relation to its recommendations after it had 

recourse to paragraph 69 of its procedure and had invited the Government to come before 

it in May 2015 to explain the situation. 

135. The Committee recalls that it had previously noted the Government’s indication that: (i) the 

National Police Commissariat created an investigation taskforce, chaired by the Phnom 

Penh Municipal Police Commissioner in October 2015; (ii) the Inter-Ministerial 

Commission for Special Investigations on Case No. 2318 established in August 2015 

conducted its second meeting in January 2017 to discuss the progress of the Commission 

and its challenges; and (iii) the Inter-Ministerial Commission decided to set up a tripartite 

working group attached to the secretariat of the Commission in order to allow all 

stakeholders, including employers’ and workers’ organizations, to provide information in 

relation to the investigations or to their feedback to the findings of the Commission. 

136. The Committee notes that a National Committee for reviewing the implementation of ratified 

International Labour Conventions ratified by Cambodia (NCRILC) was established through 

Governmental Decision No. 64 of 16 August 2017 which provides that: (i) the National 
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Committee is of a tripartite nature and should be chaired by the Minister of Labour and 

Vocational Training (Article 1); (ii) the National Committee includes among its duties, inter 

alia, reviewing and managing research on practice and law, and collecting information and 

evidence on any complaint related to the implementation of International Labour 

Conventions and relevant International Treaties (Article 2); and (iii) Decision No. 44 of 

June 2015 on the establishment of the Inter-Ministerial Commission for Special 

Investigation on complaint No. 2318 and any legal provision contrary to the decision shall 

be abrogated (Article 4). The Committee further notes that the Members of this tripartite 

National Committee were appointed by virtue of Governmental Decision No. 111 of 

6 December 2017. The Members include, among others, representatives of the Ministry of 

Labour and Vocational Training, the Ministry of Justice, the Ministry of the Interior, the 

National Police Chief, the Royal Gendarmerie, workers’ and employers’ organizations. 

137. The Committee understands that the Inter-Ministerial Commission for Special Investigations 

on Case No. 2318 was abolished by virtue of the establishment of the NCRILC. The 

Committee regrets that this process would appear to have delayed once again the conclusion 

of criminal investigations for which the Committee has been calling since 2005. However, 

the Committee notes the Government’s indication that on 30 July 2018 the NCRILC 

endorsed a roadmap on the implementation of the ILO’s recommendations concerning 

freedom of association which specifies inter alia time-bound actions aimed at providing 

conclusions to the pending investigations of the murder cases of trade unions leaders and 

that progress reports from designated institutions in charge would be regularly discussed 

by the NCRILC. 

138. With regard to its previous recommendations for investigation into the assault of 13 trade 

union activists of the FTUWKC and of the FTUSGF (Lay Sophead, Pul Sopheak, Lay 

Chhamroeun, Chi Samon, Yeng Vann Nuth, Out Nun, Top Savy, Lem Samrith, Chey Rithy, 

Choy Chin, Lach Sambo, Yeon Khum and Sal Koem San) reported in 2006, and the 

employment status of three activists of the FTUWGGF (Lach Sambo, Yeom Khun and Sal 

Koem San) who were allegedly dismissed in 2006, the Committee notes that the Government 

reiterates its statement that it was unable to reach those workers and requests the FTUWKC, 

as the complainant, to provide to the Department of Labour Dispute their contact details in 

order to take further action. The Committee must once again express its concern over the 

lengthy delay and the lack of progress made in the investigation that it has been requesting 

since 2007. The Committee must emphasize the importance of taking concrete steps to 

investigate these matters without delay and expects the Government to keep it informed of 

meaningful progress in this regard. 

139. In the absence of significant developments concerning the long-standing issues under 

examination in this case, the Committee is once again bound to repeat its recommendations 

and must express its firm expectation that the Government will take swift action in this 

regard and will be able to report on meaningful progress, as this necessarily has an impact 

on the social climate and the exercise of freedom of association rights of all workers in the 

country. The Committee invites the complainant organisation to provide an update on the 

issues raised in this case, in particular as regards the workers that had been allegedly 

assaulted and those dismissed. Lastly, the Committee once again draws the Governing 

Body’s attention to the extremely serious and urgent nature of this case. 

The Committee’s recommendations 

140. In the light of its foregoing interim conclusions, the Committee invites the 

Governing Body to approve the following recommendations: 

(a) The Committee urges the competent authorities to take all necessary measures 

to expedite the process of investigation of the murders of Mr Chea Vichea, 
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Mr Ros Sovannareth and Mr Hy Vuthy. It requests the Government to report 

on concrete progress in this regard and to provide information on the activities 

and progress of the Investigation Taskforce of the National Police 

Commissariat related to these heinous crimes. It further requests the 

Government to take any measures necessary to guarantee the safety of 

Mr Chea Vichea’s brother and that of those who may be in a position to assist 

these investigations. 

(b) The Committee expects that the NCRILC or other appropriate body will 

thoroughly review and ensure an investigation into the allegations of torture 

and other ill-treatment by police of Mr Born Samnang and Mr Sok Sam Ouen, 

intimidation of witnesses and political interference with the judicial process 

and requests the Government to keep it informed of the outcome and any 

measure of redress provided for the wrongful imprisonment of those two men. 

It requests the Government to provide further information on the nature of 

their release from prison, indicating whether this release is temporary. 

(c) Recalling that it had previously deplored the fact that Mr Thach Saveth was 

arrested and sentenced for the premeditated murder of trade unionist Mr Ros 

Sovannareth in a trial characterized by the absence of full guarantees of due 

process necessary to effectively combat impunity for violence against trade 

unionists, the Committee expects that the NCRILC or other appropriate body 

will thoroughly investigate the circumstances surrounding his trial so as to 

ensure that justice has been carried out and that he has been able to exercise 

his right to a full appeal before an impartial and independent judicial 

authority. It requests the Government to keep it informed of developments in 

this regard, including the outcome of the legal proceedings currently before 

the Court of Appeals and the outcome of the investigations. 

(d) The Committee once again urges the Government to keep it informed of any 

developments with respect to the murder of Mr Hy Vuthy, including the 

outcome of the legal proceedings of the Phnom Penh Municipal Court and 

the outcome of any work undertaken thereon by the NCRILC. It also requests 

the Government to provide information as to why no reinvestigation of the 

case has been ordered. 

(e) Recalling that it has been raising, since 2007, the alleged assault of 13 trade 

union activists of the FTUWKC and of the FTUSGF and the alleged dismissal 

of three trade union activists of the FTUWGGF, the Committee expresses 

once again its concern over the lengthy delay and the lack of progress made 

in the investigation into these matters. Emphasizing the importance of taking 

concrete steps to investigate these matters without delay, the Committee 

expects the Government to keep it informed of meaningful progress in this 

regard. 

(f) The Committee firmly expects that the Government will take swift action and 

will be able to report on meaningful progress concerning the long-standing 

issues under examination in this case, as this necessarily has an impact on 

the social climate and the exercise of freedom of association rights of all 

workers in the country. 
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(g) The Committee invites the complainant organisation to provide an update on 

the issues raised in this case, particular as regards the workers that had been 

allegedly assaulted and those dismissed. 

(h) The Committee once again draws the Governing Body’s attention to the 

extremely serious and urgent nature of this case. 

CASE NO. 3212 

REPORT IN WHICH THE COMMITTEE REQUESTS 

TO BE KEPT INFORMED OF DEVELOPMENTS 

 

Complaint against the Government of Cameroon  

presented by 

the Confederation of Independent Trade Unions of Cameroon (CSIC) 

Allegations: Anti-union interference by a public 

service concession holder; non-remittance of 

trade union dues deducted at source; and lack of 

mechanisms to ensure the impartiality of 

workers’ representative elections 

141. The Committee examined this case, brought by the Confederation of Independent Trade 

Unions of Cameroon (CSIC), at its October–November 2017 meeting, and on that occasion 

presented an interim report to the Governing Body at its 331st Session [see 383rd Report, 

approved by the Governing Body at its 331st Session (October–November 2017),  

paras 119–134]. 

142. Information was sent by the Government in a letter dated 18 October 2017, received in 

Geneva on 3 November 2017.  

143. Cameroon has ratified the Freedom of Association and Protection of the Right to Organise 

Convention, 1948 (No. 87), the Right to Organise and Collective Bargaining Convention, 

1949 (No. 98), and the Workers’ Representatives Convention, 1971 (No. 135). 

A. Previous examination of the case 

144. In its previous examination of the case in October 2017, the Committee made the following 

recommendations [see 383rd Report, para. 134]:  

(a) The Committee regrets that the Government has failed to reply to the allegations, despite 

the fact that it has been invited to do so on several occasions, including by means of an 

urgent appeal, and asks it to reply promptly. 

(b) The Committee requests the Government to ensure that neither the company’s 

management nor the public authorities intervene in union elections and prevent certain 

professional trade unions from being excluded while other workers’ organizations receive 

favourable treatment. 

(c) The Committee requests the Government to provide information on the current status of 

the SNEE, and, in particular, to indicate whether the matter of the deduction of its 

members’ contributions has been resolved with the company and whether the union is able 

to conduct its activities without interference. If not, the Committee asks the Government 
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to take the necessary measures vis-à-vis the company to remedy the situation without 

delay. 

(d) The Committee requests the Government to provide information on all the procedures 

available for resolution of electoral disputes. 

(e) The Committee requests the Government to solicit information from the employers’ 

organizations concerned, so as to have at its disposal their version of events as well as the 

views of the enterprise concerned on the pending issues. 

B. The Government’s reply 

145. In its communication received on 3 November 2017, the Government states that there are no 

grounds for mentioning discrimination during the 2016 trade union elections by the company 

ENEO SA (hereinafter “the company”), and that there is every indication that the reason the 

National Independent Electricity Trade Union (SNI-Energie) did not put forward any 

candidates was that it does not have any members in the company. The Government notes 

that it was, however, the responsibility of the union to lodge an election dispute appeal before 

the competent judicial authorities, in accordance with article 126-1 of the Labour Code, 

which provides that “challenges in respect of the electorate, the eligibility of workers’ 

representatives and the legitimacy of the electoral process come under the jurisdiction of the 

locally competent court of first instance, ruling as a matter of urgency”. Furthermore, the 

Government states that it held consultations with the social partners following the 2016 trade 

union elections, with a view to improving the legal framework governing the organization 

of elections of workers’ representatives and to consolidating the electoral process.  

146. Concerning the issue of the non-remittance of trade union dues by the company, the 

Government indicates that it is a precautionary measure resulting from the dual leadership 

situation affecting the National Union of Electric Energy (SNEE), pending a final legal 

decision on this matter.  

C. The Committee’s conclusions 

147. The Committee notes the information provided by the Government in its communication 

dated 18 October 2017, but notes with regret that the information sent responds only partly 

to the CSIC’s allegations and to the Committee’s recommendations. 

148. As regards the allegations of interference by the company in the 2014 and 2016 staff 

representative elections, which allegedly had the effect of preventing SNI-Energie and the 

SNEE from putting forward candidates for staff representative elections, the Committee 

observes that the Government’s reply is confined to indicating that legislation makes 

provision for the possibility of recourse to legal action in respect of challenges in this regard 

and that the complainant does not appear to have had recourse to such legal action. 

149. With regard to the legislation available for the resolution of electoral disputes, which, 

according to the CSIC, does not offer sufficient guarantees to ensure the impartiality of staff 

representative elections, the Committee notes the information provided by the Government 

that, under article 126-1 of the Labour Code, challenges in respect of the electorate, the 

eligibility of workers’ representatives and the legitimacy of the electoral process come under 

the jurisdiction of the locally competent court of first instance, ruling as a matter of urgency. 

The Committee requests the complainant organization to provide further information as to 

why it considers that the legal procedures set out in the legislation in force do not offer 

adequate guarantees and why the CISC did not contest the results of the trade union 

elections of 2014 and 2016 before the courts. 
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150. Concerning the issue of the non-remittance of trade union dues by the company, the 

Committee notes that, according to the Government, it is a precautionary measure resulting 

from the dual leadership situation affecting the SNEE, pending a final legal decision on this 

matter. Voicing its concern about the time that has elapsed since this measure was adopted, 

the Committee requests the Government and the complainant organization to provide 

information on developments in the situation at the SNEE and to take the necessary measures 

vis-à-vis the company to remedy without delay the issue of the deduction of the contributions 

of SNEE members. The Committee once again requests the Government to solicit 

information from the employers’ organizations concerned, so as to have at its disposal their 

version of events as well as the views of the enterprise concerned on the pending issues.  

The Committee’s recommendations 

151. In the light of its foregoing conclusions, the Committee invites the Governing Body 

to approve the following recommendations: 

(a) The Committee requests the complainant organization to provide further 

information as to why it considers that the legal procedures set out in the 

legislation in force do not offer adequate guarantees and why it did not contest 

the results of the trade union elections of 2014 and 2016 before the courts. 

(b) The Committee requests the Government and the complainant organization 

to provide information on developments in the situation at the SNEE and to 

take the necessary measures vis-à-vis the company to remedy without delay 

the issue of the deduction of the contributions of SNEE members. 

(c) The Committee once again requests the Government to solicit information 

from the employers’ organizations concerned, so as to have at its disposal 

their version of events as well as the views of the enterprise concerned on the 

pending issues. 

CASE NO. 3274 

REPORT IN WHICH THE COMMITTEE REQUESTS 

TO BE KEPT INFORMED OF DEVELOPMENTS 

 

Complaint against the Government of Canada  

presented by 

Lawyers and notaries of the Quebec Government (LANEQ) 

Allegations: the complainant organization 

denounces the adoption by the Quebec 

Government of the Act to ensure the continuity 

of the provision of legal services within the 

Government and to allow continued 

negotiations and the renewal of the collective 

agreement of the employees who provide those 

legal services. The complainant organization 

alleges that the Act not only denies Quebec 

Government lawyers and notaries the right to 
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strike without the provision of appropriate 

compensation, but also infringes on their right 

to collective bargaining 

152. The complaint is contained in a communication dated 13 July 2017 submitted by the 

Lawyers and notaries of the Quebec Government (LANEQ). 

153. The Government of Canada submitted the observations of the Government of Quebec in 

communications dated 14 February and 24 April 2018. 

154. Canada has ratified the Freedom of Association and Protection of the Right to Organise 

Convention, 1948 (No. 87), and the Right to Organise and Collective Bargaining 

Convention, 1949 (No. 98). It has not ratified the Labour Relations (Public Service) 

Convention, 1978 (No. 151). 

A. The complainant’s allegations 

155. In its communication dated 13 July 2017, LANEQ states that it is an association of 

employees established pursuant to the Professional Syndicates Act and accredited to 

represent lawyers and notaries in all Quebec public service departments and agencies, 

including, in particular, those working at the Agence du revenu du Québec (Quebec Revenue 

Agency, hereinafter ARQ). LANEQ adds that the Conseil du Trésor (Treasury Council), 

which exercises the mandate conferred on it by the Government of Quebec, negotiates 

collective agreements with public service employees in Quebec and establishes conditions 

of employment at a number of entities, including ARQ. Following its accreditation, LANEQ 

negotiated and concluded with the Government of Quebec an initial collective agreement on 

30 March 2000, and that agreement was then extended to 31 December 2005. As the 

complainant organization was preparing to begin negotiations on the renewal of that 

collective agreement, the Act respecting Conditions of Employment in the Public Sector, 

(hereinafter Act 43) was passed under closure and assented to on 15 December 2005, 

imposing until 31 March 2010, and without discussion or negotiation, the provisions of the 

collective agreement applicable to jurists with regard to normative and remuneration clauses. 

LANEQ, which at that time was known as the Association of State Jurists (AJE), submitted 

a complaint to the Committee on Freedom of Association, which in turn urged the 

Government to amend Act 43 to bring it into line with the principles embodied in 

Conventions Nos 87 and 98 [see Case No. 2467, 344th Report, para. 587(a)]. 

156. LANEQ indicates that negotiations began in the autumn of 2010, following the expiry of 

Act 43, with a view to renewing the collective agreement imposed by legislation. One of the 

major issues in the negotiations to renew the collective agreement was the issue of salary 

increases to close pay gaps for the lawyers and notaries represented by LANEQ, which 

demanded the revision of employee pay scales. LANEQ proposed that it should form a joint 

remuneration committee with the Quebec Institute of Statistics, an organization established 

by the legislature of the Province of Quebec, to determine remuneration for 2010. The 

proposal was, however, rejected by the Quebec Government. In a meeting held on 2 February 

2011, LANEQ advised the Government that it would call a strike on 8 February 2011 if no 

agreement was reached prior to that date. With the negotiations at an impasse, the strike went 

ahead on 8 February. On 22 February 2011, the Act to ensure the continuity of the provision 

of legal services within the Government and certain public bodies (hereinafter Act 2) was 

adopted under closure and ratified, imposing, for the second consecutive time, working 

conditions for the lawyers and notaries represented by LANEQ. That unilateral measure, 

which remained in force until 31 March 2015, disregarded all agreements reached between 

the parties prior to or during the mediation period and simply renewed the terms of the first 

collective agreement as it stood, compelled striking lawyers and notaries to return to work 
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and prohibited them from exercising their right to strike. LANEQ then appealed to the 

Quebec Superior Court to repeal Act 2 on grounds of its unconstitutionality and filed a 

complaint in respect of Act 2 with the Committee on Freedom of Association. 

157. LANEQ indicates that, on 7 July 2011, it entered into an agreement in principle with the 

Treasury Council regarding certain amendments to the 2010–15 collective agreement for 

lawyers and notaries. According to that agreement in principle, LANEQ agreed, inter alia, 

to withdraw its complaint to the Committee, obtaining in return a letter of understanding 

concerning changes to the way in which negotiations would be conducted with LANEQ 

(hereinafter Letter of Understanding No. 5), which was added to the collective agreement 

between the parties. In that letter, the parties agreed to establish a labour-management 

committee composed of up to two representatives from each of the parties with a mandate 

to discuss reforms to the negotiation mechanism and to take steps, in line with the terms of 

reference of that committee, to “determine the elements to be addressed in the work of a new 

committee chaired by an independent third party appointed by the parties concerned”. That 

committee would make recommendations to the Government of Quebec regarding changes 

to the manner in which negotiations would be conducted with lawyers and notaries 

represented by LANEQ. 

158. The complainant organization indicates that, on 21 September 2011, l’Association des 

procureurs aux poursuites criminelles et pénales (the Association of Criminal and Penal 

Prosecuting Attorneys, hereinafter ACPPA), an entity that brings together specialized 

lawyers who represent the Government of Quebec in criminal and penal courts, entered into 

an agreement in principle with the Government of Quebec regarding certain amendments to 

the 2010–15 agreement on the working conditions of criminal and penal prosecuting 

attorneys. In particular, that agreement in principle included, in an annex, a letter of intent 

concerning reforms to the modalities for negotiations with ACPPA. The letter envisaged the 

establishment of a new mechanism for reviewing the remuneration of prosecutors together 

with the withdrawal of the right to strike, as well as the renewal for four years of the 

agreement on the working conditions of prosecutors. On 1 December 2011, the National 

Assembly adopted the Act to repeal the Act to ensure the continuity of the provision of legal 

services within the Government and certain public bodies and to amend the Act respecting 

the collective bargaining plan of criminal and penal prosecuting attorneys. As its name 

suggests, the law was adopted with a view to repealing Act 2 and with a view to 

implementing the terms of the letter of intent concerning reforms to the collective bargaining 

mechanism with ACPPA. The Act respecting the collective bargaining plan of criminal and 

penal prosecuting attorneys was thus superseded by an Act that addressed both the 

mechanism for determining the remuneration of criminal and penal prosecuting attorneys 

and their collective bargaining mechanism. That law establishes a committee on the 

remuneration of criminal and penal prosecuting attorneys (hereinafter CPPA), the function 

of which is “to ascertain every four years whether the remuneration, group plans, conditions 

of employment with pecuniary value, conditions of employment that concern industrial 

accidents and occupational diseases and work schedules are adequate”. The law provides 

that the remuneration committee, after receiving the observations of ACPPA and the 

Government of Quebec, shall submit a report to the Government of Quebec that sets forth 

recommendations it deems appropriate. The Minister of Justice of Quebec shall then submit 

the report to the National Assembly. The law also provides that “the National Assembly may 

approve, amend or reject some of all of the committee’s recommendations, by way of a 

resolution stating the reasons on which it is based. The Government shall take, with 

diligence, the necessary steps to implement the resolution.” The law also stipulates: “The 

conditions of employment that are the object of the National Assembly resolution or, if there 

is none, of the committee’s recommendations are deemed to be part of the agreement” 

between ACPPA and the Director of the Criminal and Penal Prosecutions. Furthermore, as 

provided for in the letter of intent, the law on the process for determining CPPA 

remuneration and on the collective bargaining mechanism of criminal and penal prosecuting 
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attorneys provides for the appointment of an arbitrator should the parties fail to reach an 

agreement on other conditions of employment. After hearing the views of the parties, the 

arbitrator shall issue a decision, which constitutes a recommendation to the Government of 

Quebec. The Government must then approve, amend or reject, in whole or in part, the 

arbitrator’s recommendation and must publish the reasons for its decision. The process for 

determining remuneration and the negotiation mechanism provided under that law shall go 

hand in hand with the withdrawal of the right of CPPA to engage in strike action. 

159. The complainant organization indicates that, as part of the work of the labour-management 

committee established pursuant to Letter of Understanding No. 5, LANEQ and Treasury 

Council representatives met on 4 October and 20 November 2012, as well as on 18 June and 

11 September 2013. The complainant organization adds that, on 11 September 2013, the 

representatives of the Treasury Council submitted to LANEQ the employers’ proposal, 

which provided for the continuation of the status quo under the current negotiation 

mechanism. Thus, according to that proposal, the working conditions of government lawyers 

and notaries would continue to be negotiated in the same way, at the end of each employment 

contract and between the same parties. On 25 September 2013, LANEQ rejected the proposal 

put forward by the Treasury Council on grounds that it did not respect the terms set forth in 

Letter of Understanding No. 5, which specifically provided for the reform of the negotiation 

mechanism. On 2 October 2013, after learning that their proposal had been rejected, the 

committee’s management representatives submitted their recommendations to LANEQ and 

to the Government, in which they called for the unilateral imposition of the status quo with 

regard to the negotiation mechanism. On 19 November 2013, the labour representatives on 

the committee submitted their recommendations, namely that a mechanism for determining 

remuneration and negotiating other working conditions should be established for 

government lawyers and notaries “through the adoption and entry into force of appropriate 

legislation prior to the start of the next round of collective bargaining, to begin in September 

2014”. That mechanism should be similar to the mechanism established for CPPA under the 

law on the process for determining the remuneration of criminal and penal prosecuting 

attorneys and on their collective bargaining mechanism. The complainant organization 

alleges that no changes were made to the negotiation mechanism following the submission 

of those recommendations by the labour members on the committee. Thus, while Letter of 

Understanding No. 5, which had been agreed upon by the parties, envisaged reforms to the 

negotiation mechanism, (an essential concession for the complainant organization in return 

for its agreement to discontinue its efforts to seek remedies, including, in particular, through 

its filing of a complaint in respect of Act 2 with the Committee on Freedom of Association) 

specifically through the establishment of a committee chaired by an independent third party, 

the Government’s insistence on maintaining the status quo in that regard impeded any 

progress from being made. 

160. The complainant organization indicates that, on 1 October 2014, negotiations began on the 

renewal of the collective agreement, which was to expire on 31 March 2015. On 5 January 

2015, LANEQ sent a notice of meeting to the Treasury Council with a view to 

communicating its demands. On 29 January 2015, the LANEQ negotiation committee 

submitted those demands. The submission included Letter of Intent No. 2 concerning 

reforms to the negotiation mechanism, including the establishment of a remuneration 

committee that would submit its conclusions in that regard to the Quebec National 

Assembly. On 16 February 2015, the Treasury Council filed its proposal, which included a 

“pension plan” component. The complainant organization alleges, however, that that 

proposal made no mention of the reform to the negotiation mechanism called for in Letter 

of Intent No. 2. 

161. The 2010–15 collective agreement expired on 31 March 2015. On 29 May 2015, LANEQ 

submitted a proposal in which it amended its offer and Letter of Intent No. 2. On 1 September 

and 30 October 2015, the Treasury Council submitted two proposals. Those proposals did 
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not, however, address the “pension plan” component or the reform of the negotiation 

mechanism addressed in Letter of Intent No. 2. Meanwhile, on 16 October 2015, LANEQ 

sent a notice of meeting to ARQ with a view to submitting union demands as part of the 

process to renew the collective agreement between ARQ and LANEQ. On 3 November 

2015, LANEQ filed the union demands, which included a letter of intent concerning the 

reform of the bargaining mechanism, at a meeting held with ARQ representatives. As of 

20 March 2017, ARQ had not responded to that proposal. On 24 November 2015, the 

Treasury Council amended its proposal of 16 February 2015 by filing two amendments to 

the “pension plan” component. The modified proposal still made no mention of reforming 

the negotiation mechanism, as had been outlined in Letter of Intent No. 2. On 18 December 

2015, the Treasury Council filed a management offer, which made no mention of reforming 

to the negotiation mechanism or the pension plan component. On 29 January 2016, LANEQ 

filed a petition regarding psychological harassment and, on 8 March 2016, filed a petition 

regarding unpaid leave. On 21 March 2016, the Treasury Council submitted a proposal 

regarding group insurance plans and, on 15 April 2016, it submitted proposals that made no 

mention of the “pension plan” component. On 19 April 2016, after 18 negotiation sessions 

staggered over more than one year, which had facilitated only slight progress on matters of 

secondary importance, LANEQ filed a request for mediation. LANEQ and the Treasury 

Council participated in six mediation sessions between 5 May and 28 June 2016. 

162. The complainant organization indicates that, on 8 June 2016, the National Assembly of 

Quebec passed the Act to amend certain Acts establishing pension plans applicable to public 

sector employees, and that no negotiations had been held with LANEQ on that issue prior to 

the adoption of the new law, even though it unilaterally modified pension plan terms, 

particularly those related to eligibility and the calculation of employees’ retirement pensions, 

to the disadvantage of LANEQ members. That law was adopted while the Treasury Council 

and LANEQ were still negotiating the renewal of the collective agreement, and presented 

the complainant organization with a fait accompli. 

163. At a meeting held on 6 July 2016, LANEQ submitted to the Treasury Council and the 

mediator a summary of their position concerning the reform of the negotiation mechanism 

and the establishment of a remuneration committee. On 8 July 2016, the mediator filed his 

mediation report. The six mediation sessions did not succeed in breaking the deadlock in the 

discussions, particularly with respect to the reform of the negotiation mechanism, and the 

Treasury Council had repeatedly stated that the existing mechanism was sufficient. From the 

date on which the report of the mediator was filed in July until the date on which the strike 

began in October, no negotiations took place with the Treasury Council or with ARQ. 

164. The complainant organization indicates that, on 12 October 2016, it sent prior notices of its 

intention to exercise its right to strike to both the Treasury Council and ARQ. Before sending 

those notices of strike action, the representative of the complainant organization 

communicated with both the representative of ARQ and the representative of the Treasury 

Council to give them advance warning. The ARQ representative stated at that time that ARQ 

would wait for the outcomes of the negotiations between the complainant organization and 

the Treasury Council before it entered negotiations. LANEQ was entitled to call a strike as 

of 24 October 2016 at 00:01 hours, and a strike was officially declared that same day. The 

strike was due to come to an end on 1 March 2017, in accordance with the law. LANEQ 

indicates that, throughout the strike, the organization and its members availed themselves of 

numerous methods to draw attention to their demands, including picketing in several 

locations, organizing demonstrations, publishing press releases and participating in 

interviews, including with the media. The complainant organization underlines that its 

members never resorted to violence during the strike and that the Treasury Council 

demonstrated no willingness at any point during the strike to engage in meaningful 

discussions on its key demands, particularly the establishment of a remuneration committee.  
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165. According to the complainant organization, on 9 November 2016, during a question and 

answer session at the Quebec National Assembly, the Minister of Finance, who at that time 

held the position of President of the Treasury Council, responded to a question from a 

member of the Assembly by stating that he was willing to discuss a mechanism for 

negotiating the working conditions of LANEQ members. Despite that affirmation, however, 

the Treasury Council negotiator informed LANEQ the very same day that he did enjoy a 

mandate to negotiate reforms to the mechanism for determining the working conditions of 

government lawyers and notaries. The complainant organization underscores that, at a 

meeting held, at its own initiative, on 23 November 2016 with a view to breaking the 

deadlock by putting forward constructive proposals, LANEQ submitted an amendment to 

Letter of Intent No. 2, proposing four four-year collective agreements with binding 

arbitration and a fifth collective agreement with non-binding arbitration. On 25 November 

2016, commenting on the talks held since the Madagascar Francophone Summit, the 

Prime Minister of Quebec confirmed the Quebec Government’s refusal to negotiate a new 

mechanism for determining the working conditions of LANEQ members, and added that any 

settlement must be compatible with existing agreements with the Quebec public sector. The 

complainant organization alleges that on 30 November 2016, one week after it had submitted 

its proposal and five weeks after the start of the strike, the Treasury Council filed a 

comprehensive management offer that reiterated the offers that had been made to Quebec 

public sector unions in December 2015, in which the “pension plan” component would be 

subject to the Act to amend certain Acts establishing pension plans applicable to public 

sector employees. The Treasury Council, moreover, rejected the proposals put forward by 

LANEQ regarding amendments to Letter of Intent No. 2. The complainant organization 

alleges that, at the meeting held on 30 November 2016, the representatives of the Treasury 

Council, after consulting their constituents, confirmed that they did not enjoy a mandate to 

discuss reforms to the negotiation mechanism, and underscored that such a reform was 

“neither required nor justified”. The management representatives justified the proposals 

made to LANEQ on grounds of “Government coherence”, namely the need to offer the same 

conditions as those offered to Quebec public sector unions. Such coherence would apply to 

all Quebec Government employees but, according to the Treasury Council, would exclude 

judges, administrative judges and CPPA, whose “unique functions” justified the separate 

mechanisms. 

166. The complainant organization emphasizes that, at a meeting held after a question and answer 

session at the Quebec National Assembly on 1 December 2016, the President of the Treasury 

Council stated that, within the following few days, the Council would submit a new proposal 

regarding a normative framework and negotiation mechanism adapted for the specific role 

played by Quebec Government lawyers and notaries and their independent functions. 

However, at a meeting held on 12 December 2016, the Treasury Council made no proposals 

with regard to the negotiating mechanism to determine the working conditions of Quebec 

Government lawyers and notaries, as it had committed to do on 1 December 2016. Instead, 

the Council merely reiterated its proposal of 30 November 2016 without any amendments 

and without even the date of submission changed. Even though LANEQ had filed an 

amended proposal on 23 November 2016 that had reduced the number of binding 

arbitrations, the representative of the Treasury Council reiterated that he did not enjoy a 

mandate to discuss reforming the negotiating mechanism, notwithstanding the statement 

made by the Minister of Finance on 1 December 2016. The complainant organization 

indicates that, on 14 December 2016, it verbally submitted two new proposals concerning 

Letter of Intent No. 2 to the Treasury Council and that, on 15 December 2016, following 

submission of those these proposals, the representative of the Treasury Council informed 

LANEQ by email that “there is no likelihood of agreement on any proposal to modify the 

current negotiation mechanism.” 

167. The complainant organization indicates that, on 20 December 2016, in an extraordinary 

general meeting of the organization, 97 per cent of LANEQ members voted against the 
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Treasury Council’s proposals of 30 November 2016 and 90 per cent of members voted to 

continue the unlimited general strike. A mandate was also given to LANEQ leaders to 

demand parity with CPPA in terms of their negotiation mechanism and the pay increase of 

10 per cent over four years offered to them by the Quebec National Assembly. The 

complainant organization alleges that, on 22 December 2016, the Treasury Council publicly 

stated that it refused to modify the negotiation mechanism for government lawyers and 

notaries on grounds that they did not enjoy the same degree of independence as CPPA 

because of the nature of the “employee-employer” relationship, because they did not plead 

cases in court and because they did not make decisions. The complainant organization 

denounces that assertion and underscores that the Treasury Council must be aware of the 

ignore the factual and legal falsity of those statements, which had been made in public in 

order to sway public opinion and weaken the collective action of LANEQ members. After 

ten weeks of strike action, exploratory meetings were held between the parties on 

27 December 2016 and on 3, 6, 7 and 11 January 2017, during which LANEQ, in support of 

its demand for changes to be made to the negotiation mechanism, highlighted the role and 

distinctive functions of government lawyers and notaries and the importance of preserving 

their independence. The complainant organization alleges that, at one of those exploratory 

meetings, held on 27 December 2016, a representative of the Treasury Council candidly 

stated that “the Government is prepared to risk the consequences of an absence of lawyers 

and notaries”, even though it had stated in public that it could not endure the repercussions 

of the strike of its lawyers and notaries. 

168. The complainant organization indicates that, on 7 January 2017, the Treasury Council 

affirmed that it now had a deeper understanding of the arguments put forward by LANEQ 

and would consult its negotiators with a view to reassessing its position. LANEQ states that, 

on 12 January 2017, following that reassessment and following 12 weeks of strike action by 

its members, the Treasury Council communicated verbally the following proposals: 

– The same monetary offer as the one that had been submitted on 30 November 2016, 

which had been rejected by 97 per cent of LANEQ members. Moreover, the offer was 

only extended to members of the “public service” unit and not to members of the ARQ; 

– a reduction of the number of sick days from 12 to 10 days as of 1 April 2017 in 

exchange for a 2 per cent salary increase, as of 2 April 2019; 

– that the variable remuneration for special mandates, which would increase from 1.8 to 

2.3 per cent, would no longer be eligible for associated pension contributions, even 

though such additional remuneration could constitute up to 10 per cent of the salaries 

of government lawyers and notaries; and 

– the willingness of the Treasury Council, following the signing of a collective 

agreement, to create a working group whose mandate would be to analyse the role and 

responsibilities of government lawyers and notaries and to ascertain, if necessary, 

whether certain aspects of their work distinguished them from other public service 

professionals and from CPPA. 

169. The complainant organization alleges that, by offering the proposal of 12 January 2017 only 

to members of the “public service” unit and excluding ARQ members, who were also on 

strike, the Treasury Council was attempting to sow divisions among members of the two 

entities with the same working conditions, thereby undermining and discrediting the 

collective action of their members. Despite the ongoing strike, it still took 12 weeks for the 

Treasury Council to resubmit an exploratory proposal that still failed to provide for reforms 

to the negotiating mechanism, including the establishment of a remuneration committee that 

would submit recommendations to the National Assembly of Quebec. The complainant 

organization alleges that this modus operandi had already shown its limitations, given the 
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refusal of the Treasury Council to consider any reforms whatsoever to the negotiation 

mechanism. 

170. The complainant organization indicates that, on 16 January 2017, a new Treasury Council 

president was appointed. On 19 January 19 2017, an exploratory meeting was held between 

representatives of the Treasury Council, including its new president, and LANEQ. In the 

afternoon of the same day, a LANEQ representative met with a Treasury Council 

representative and made a formal verbal request for the establishment of a negotiating 

mechanism similar to the mechanism established with CPPA, a 10 per cent salary increase 

over four years and a working week of 37 hours 30 minutes. On 24 January 2017, Treasury 

Council representatives tabled a proposal, which was very similar to the one that had been 

tabled on 12 January 2017, and still failed to address the issue of reforms to the negotiating 

mechanism. The complainant organization also alleges that, on 24 and 25 January 2017, the 

new President of the Treasury Council publicly stated that he had put forward a monetary 

offer equivalent to that obtained by CPPA, a statement that was both false and intended to 

undermine the credibility and legitimacy of collective action by LANEQ in the eyes of its 

members and the public. At the same time, the new president also stated that government 

lawyers and notaries did not enjoy the same status as CPPA, since the latter must enforce 

the law regardless of any political pressure from the Government. The complainant 

organization alleges that that statement is groundless, since lawyers and notaries, by 

performing their various functions, contribute towards the application of and respect for the 

rule of law in the public interest, guiding principles that are applicable in both civil and in 

criminal and penal spheres and they act with the independence necessary in order to fulfil 

their duties. 

171. The complainant organization indicates that, at an extraordinary general meeting, held on 

26 January 2017, 97 per cent of its members voted to reject the Treasury Council’s latest 

offer and 83 per cent of members voted in favour of the continuation of the unlimited general 

strike. LANEQ also states that, following the overwhelming rejection of the Treasury 

Council’s offer, the president of LANEQ requested a meeting with the President of the 

Treasury Council, and a meeting was held on 31 January 2017. At the meeting, proposals 

were outlined for breaking the impasse and, on 6 February 2017, LANEQ submitted a 

revised proposal on the role and status of lawyers and notaries and on the negotiation 

mechanism. From the complainant organization’s perspective, the Treasury Council’s 

proposal of 24 January 2017 falls far short of offering its members remuneration equivalent 

to that offered to CPPA. Indeed, a comparison exercise conducted by LANEQ concluded 

that CPPA would receive an additional 22,540 Canadian dollars (CAD) over four years, and 

additional annual pension contributions of CAD3,141. Talks held on 10 and 12 February 

2017 did not result in any changes to the Treasury Council’s position. On 14 February 2017, 

with the strike in its seventeenth week, another extraordinary general meeting was held at 

which LANEQ overwhelmingly rejected the latest proposals made verbally by the Treasury 

Council on 12 February 2017. The complainant organization alleges that, on 16 February 

2017, the Treasury Council acknowledged at a press conference that the wage proposal 

offered to LANEQ members was lower than the offer agreed to with Quebec public sector 

unions: indeed, the “total compensation”, offered was equivalent to an increase of 9.05 per 

cent over five years, while Quebec public sector unions had obtained 9.15 per cent. 

172. At a meeting held between LANEQ and Treasury Council representatives on 21 February 

2017, the complainant organization’s negotiating team verbally presented a new two-part 

proposal: the question of the distinctive functions of lawyers and notaries would be reviewed 

by an independent committee, whose recommendations would be submitted to the Quebec 

National Assembly so that an appropriate decision could be made, while the issue of 

remuneration for the current fiscal year would be reviewed by another independent 

committee, which would also submit its recommendations to the Quebec National Assembly 

so that an appropriate decision could be taken. On the same day, the Bâtonnière du Québec 
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(President of the Bar of Quebec), delivered a letter to the Prime Minister of Quebec on behalf 

of the Bar asking him to initiate steps to resolve the disagreement, underscoring in that letter 

that: “The questions raised regarding the professional independence of Government jurists 

undermine public confidence in our constitutional State, which depends, first and foremost, 

on the professional independence of its lawyers and notaries. I would like to take this 

opportunity to remind you that all lawyers are subject to the Rules of Professional Conduct 

for Lawyers, regardless of their duties, the way in which they practice their profession and 

the circumstances in which they practice. Whether they work for companies, for the 

Government or in private practice, lawyers are required to maintain their independence.” 

173. The complainant organization indicates that, on 22 February 2017, the Treasury Council 

representative advised LANEQ that a negotiation meeting could be held on 24 February 

2017 to discuss its latest proposal. LANEQ alleges, however, that on 23 February 2017, 

before the parties have had the opportunity to discuss the latest proposal, the President of the 

Treasury Council called a press conference at which he presented a “final and 

comprehensive” offer and gave LANEQ just 24 hours to respond. That offer was officially 

communicated to LANEQ on the evening of 23 February. On Friday, 24 February 2017, the 

LANEQ representative contacted the Treasury Council representative to schedule a meeting 

for the afternoon of Saturday, 25 February or on Sunday, 26 February, and informed the 

representative that a counter-proposal was being prepared. On the same day, the Treasury 

Council representative twice confirmed that the Treasury Council would be available for a 

meeting on Saturday, 25 February, but at noon. On the morning of Saturday, 25 February 

2017, the LANEQ representative wrote to the Treasury Council representative to reiterate 

that his representatives were working hard to finalize their counter-proposal, which could 

not be completed by noon that day and asked him what his availability was that afternoon or 

the following day. The LANEQ representative proposes that the meeting should be held in 

Montreal at 1 p.m. on 26 February in order to submit the counter-proposal. 

174. The complainant organization indicates that, on Saturday, 25 February 2017 at 

approximately 5 p.m., and before the aforementioned meeting had taken place, the President 

of the Treasury Council announced to the media that a special law would be submitted for 

adoption on Monday, 27 February, with the aim of compelling LANEQ members to return 

to work. LANEQ also alleges that, at the same press conference, the President of the 

Treasury Council stated: “... I therefore note that 48 hours after the tabling of our final and 

comprehensive offer, we have not received a response from the leaders of LANEQ 

suggesting that an agreement would be possible”, and considers that statement to be utterly 

at odds with the facts. Also on the same day, at 4.51 p.m., the Prime Minister of Quebec 

asked the speaker of the National Assembly to take the necessary measures to ensure that 

the Assembly could meet in special session as of 5 p.m. on 27 February 2017, in order to 

allow for the submission for adoption of the special law, namely Bill No. 127. The 

complainant organization alleges that, paradoxically, at 7.21 p.m., the Treasury Council 

representative sent an email to the LANEQ representative indicating that the Treasury 

Council had accepted his invitation to hold a meeting on Sunday, 26 February at 1 p.m. in 

order to receive the LANEQ counter-proposal. On 26 February 2017, LANEQ submitted 

and made public its proposal and, that same afternoon, Treasury Council representatives 

rejected that offer. On the morning of 27 February, LANEQ accepted the proposal made by 

the Bar of Quebec to appoint a mediator appointed by the Chief Justice of the Quebec 

Superior Court. On the same day, the Bar of Quebec and the Chambre des notaires du 

Quebec (Professional Order for Notaries in Quebec) held a joint press conference to demand 

that the Government of Quebec and LANEQ submit their labour dispute to a neutral and 

independent mediator. At the same press conference, the President of the Bar of Quebec 

stated: “…a special law is by no means an appropriate way to resolve a labour dispute and 

can also undermine public confidence in the justice system”. Furthermore, following 

discussions with the Chief Justice of the Superior Court of Quebec, the President of the Bar 

stated that the Chief Justice had proposed two possible candidates to conduct the mediation, 
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if the parties so wished. On Monday, 27 February 2017, the Treasury Council reiterated its 

position regarding the proposed remuneration and submitted a “proposal on the working 

committee” which essentially reiterated its previous offer of 23 February 2017.  

175. The complainant organization indicates that, on 27 February 2017, the President of the 

Treasury Council rejected the request for mediation proposed by the Bar of Quebec and the 

Professional Order for Notaries in Quebec and that, at approximately 6 p.m., he submitted 

Bill 127, entitled “An Act to ensure the continuity of the provision of legal services within 

the Government and to allow continued negotiation and the renewal of the collective 

agreement of the employees who provide those legal services” (hereinafter the Act) to the 

Quebec National Assembly. The Act was passed and assented to on 28 February 2017 

without any consultation with LANEQ. The Act applies to LANEQ (or any successor 

association), lawyers and notaries appointed under the Public Service Act who, on 

28 February 2017, were represented by LANEQ (or any successor association) or who are 

represented by LANEQ thereafter, as well as ministries and agencies in respect of which 

LANEQ is certified under sections 66 and 67 of the Public Service Act and by the National 

Assembly (sections 2 and 3 of the new Act). The complainant organization indicates that the 

law does not apply to ARQ or to lawyers and notaries represented by LANEQ who work for 

that Agency. LANEQ also states that Division II of the Act includes provisions forcing all 

lawyers and notaries appointed under the Public Service Act and represented by LANEQ to 

return to work (sections 2 and 4). The complainant organization indicates that the Act thus 

prohibits lawyers and notaries in the public service from participating in a strike or “in any 

concerted action which involves the stoppage, slowdown, reduction or degradation of the 

duties attached to their respective functions or of their professional or administrative 

activities or the effect of which is to prevent, hinder or reduce the provision of legal services 

or to delay penal, civil or administrative proceedings” (sections 4 and 5). Corresponding 

prohibitions are imposed on LANEQ, which is prohibited from “calling or continuing a 

strike or participating in any concerted action if the strike or concerted action involves a 

contravention by employees of section 4 or section 5” (article 7). “Positive” obligations are 

also imposed on LANEQ, which “must take appropriate measures to induce the employees 

it represents” to, inter alia, return to work and refrain from participating in a strike or other 

prohibited concerted action (section 8). The Act also imposes obligations that extend to third 

parties: thus “no one may, by omission or otherwise, in any manner prevent or impede the 

fulfilment of the duties attached to an employee’s functions, the provision of legal services 

by an employee or the performance by an employee of his or work or of his or her 

professional or administrative activities, or directly or indirectly contribute to slowing down 

or delaying the performance of such work or activities” (section 9). With regard to 

obligations extending to third parties, the law stipulates that “[n]o one may hinder a person’s 

access to a place if the person is authorized or has a duty to be there and if the place is a 

place where an employee must exercise his or her functions” (section 10). LANEQ 

emphasizes that the measures depriving lawyers and notaries in public service of the right to 

strike or any other means of pressure that could “in any manner prevent or impede the 

fulfilment of the duties attached to an employee’s functions, the provision of legal services 

by an employee or the performance by an employee of his or her work or his or her 

professional or administrative activities or, directly or indirectly contribute to slowing down 

or delaying the performance of such work or activities” came into force on 1 March 2017, 

the day after the passage of the Act, and will remain in force until 31 March 2020 unless the 

Government decides otherwise at an earlier date (sections 4 and 48). 

176. The complainant organization further indicates that severe administrative, civil and penal 

penalties are prescribed in divisions III and V of the Act to punish non-compliance with the 

provisions of division II on forced return to work. LANEQ alleges that the law provides, in 

particular, for the following: 
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– the suspension of withholding any union assessment or dues deductions by public 

bodies (for twelve weeks per day or part of a day on which employees are not 

complying with section 4 or section 5 in sufficient number to ensure that its services 

are provided) (sections 11 and 12); 

– the forfeiture of remuneration for any employee who contravenes sections 4 and 5 

(section 13); 

– the forfeiture of remuneration for employees released to carry on union activities if 

LANEQ contravenes section 7, the reduction of the salary of such employees with 

respect to the sums that they would have received under the collective agreement, the 

suspension of payment of any salary during the period during which they are released, 

for up to twelve weeks per day or part of a day during which LANEQ engages in an act 

described in section 7 (sections 15 and 17); 

– granting the Government the power to replace, amend or strike out, by order, any clause 

of the collective agreement relating to the filling of positions, the hiring of new 

employees and any matter relating to the organization of work if employees do not 

comply with section 4 or section 5 in sufficient number to ensure that services are 

provided (section 18); 

– a rule that LANEQ is presumed liable, in terms of civil liability, for any injury caused 

during a contravention of section 4 or section 5 by employees it represents (section 19); 

– the suspension of the usual rules for the authorization of a class action (article 575 of 

the Code of Civil Procedure), which result in automatic authorization by the court of 

such an action when the court is of the opinion that a person who has suffered such 

injury and who submits a motion for authorization of a class action is in a position to 

adequately represent the members of the group described in the motion (article 20); 

–  a penal offence for any violation of sections 4, 5, 6, 9 or 10 of the Act, under which 

offenders are liable to the following fines (section 41): 

■ CAD100–CAD500 for lawyers and notaries covered by the Act or other natural 

persons; 

■ CAD7,000–CAD35,000 for LANEQ officers, employees or representatives; 

■ CAD25,000–CAD125,000 for LANEQ or other public body; 

– the latter fine may also be imposed on LANEQ (or on a public body, in the case of a 

violation of the second paragraph of section 7) if it commits one of the following: 

■ a penal offence resulting from a violation of section 7 (section 42); 

■ a penal offence resulting from a violation of section 8 (section 43); 

– any person who helps or, by encouragement, advice, consent, authorization or 

command, induces another person to commit an offence under the Act is also guilty of 

an offence liable to the same penalty as that prescribed for the offence the person helped 

or induced another person to commit (section 44). 

177. The complainant organization recalls that, in its report on the complaint submitted in 

connection with Act 43, the Committee on Freedom of Association considered that the same 

penalties were “excessive and not conducive to developing harmonious relations between 
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the parties or to encouraging the conduct of fruitful negotiations” [see Case No. 2467, 

344th Report, para. 579]. 

178. The complainant organization also indicates that Division IV of the Act provides, 

immediately upon its entry into force, for a very short negotiation period (a maximum of 

45 days, which may be extended only once, upon the request of both parties, for a period of 

15 days) during which a conciliator may intervene (sections 21–24), and a very short 

mediation period (a maximum of 30 days, which may be extended only once, upon the 

request of both parties, for a period of 15 days) (sections 25–38). The complainant 

organization underscores that, in the absence of agreement on the choice of mediator, the 

mediator is chosen by the Minister of Labour of the Province of Quebec (section 25), and 

that the mediator may assist LANEQ and the Treasury Council in reaching agreement on 

certain working conditions (section 28), but that the Act expressly stipulates that “any direct 

or indirect modification of the negotiation process applicable to employees” (section 29) – 

the key demand of LANEQ – is completely excluded from the mediation process. 

Furthermore, the mediator has no decision-making power and, if no agreement is reached at 

the end of the very short mediation period, the mediator merely prepares a report, in which 

he records the matters that have been agreed and those that are still in dispute (section 35). 

The complainant organization concludes from this that, since any issue relating to the reform 

of the negotiation mechanism is excluded from the mediation process, the mediator’s report 

will, by default, fail to address that crucial issue. The mediator then submits his report to 

LANEQ, the Treasury Council and the Minister of Labour (section 36). If the parties do not 

reach an agreement on the entire collective agreement, the Act requires that the expired 

collective agreement shall be renewed until 31 March 2020. The complainant organization 

alleges that the only amendments to the expired collective agreement will therefore be the 

provisions it has agreed with the Treasury Council, as set forth in in the complete text of the 

mediator’s report and the salary adjustments and lump sums provided for in the schedule to 

the Act. Thus, the salary scale for lawyers and notaries and bonuses and allowances not 

expressed as a percentage of salary would be increased by the following percentages: 

– from 2015 to 2016: 0 per cent; 

– from 2016 to 2017: 1.5 per cent; 

– from 2017 to 2018: 1.75 per cent; 

– from 2018 to 2019: 2 per cent; and 

– from 2019 to 2020: 0 per cent. 

179. In addition, lump sums of CAD0.30 for each hour paid (in 2015 and 2016) and CAD0.16 for 

each hour paid (in 2016 and 2017), which are not included in the basic salary, are also added. 

The complainant organization alleges that the salary measures provided for in the schedule 

to the Act are substantially less favourable than those set forth in the offer made by the 

Treasury Council on 24 January 2017 in the negotiations between the parties, and that the 

Act has the effect of imposing less favourable working conditions than the conditions 

provided in the offers made by the Treasury Council. LANEQ also points out that, during 

the debate on the Bill, the President of the Treasury Council stated that the Bill met the 

requirements established by the Supreme Court of Canada in its ruling on Saskatchewan 

Federation of Labour v. Saskatchewan, including, in particular, the requirement that 

“[w]here strike action is limited in a way that substantially interferes with a meaningful 

process of collective bargaining, it must be replaced by one of the meaningful dispute 

resolution mechanisms commonly used in labour relations” (paragraph 25 of the ruling). 

According to the President of the Treasury Council, “a mechanism is being established to 

compensate for the withdrawal of the right to strike and the obligation to resume work. This 

mechanism is a time-bound mechanism called negotiation, negotiation with or without 
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conciliation and negotiation with or without conciliation followed by mediation for an 

additional period of 105 days.” 

180. The complainant organization indicates that pursuant to section 24 of the Act, the President 

of LANEQ sent a letter to the President of the Treasury Council on 3 May 2017 confirming 

that no agreement had been reached between the parties and establishing a list of points of 

disagreement. With regard to the first of those points, namely the reform of the negotiation 

mechanism and the process for determining remuneration, the President of LANEQ 

explained that the proposal put forward by the Treasury Council on 24 April 2017 did not 

demonstrate a clear and sincere desire to resolve the dispute for the following reasons. 

Firstly, according to LANEQ, the proposal made it possible that the committee could assess 

non-traditional negotiating mechanisms while refusing the Committee to draw any 

conclusion in that regard within its formal mandate. In other words, the Treasury Council 

refuses to give the committee a mandate to rule on the key demand of LANEQ. Secondly, 

the proposal maintains the assessment of tasks by government professionals, which is 

completely unrelated to the disagreement in question, namely the distinction presumed by 

the Treasury Council between the functions and responsibilities of Quebec Government 

lawyers and notaries and those of CPPAs, even though, because of their distinctive functions, 

both groups are involved in upholding the rule of law. Thirdly, the proposal does not allow 

for the binding implementation of the committee’s conclusions. Even more worrying for the 

complainant organization is the fact that the Treasury Council even argued that its proposal 

would allow LANEQ to file a grievance if the Government did not respect its commitment 

“to take measures that will take into account the conclusions of the report”. With regard to 

the second point of disagreement, namely the parity in remuneration between Quebec 

lawyers and notaries and CPPA, LANEQ emphasizes that, on the basis of a comparative 

analysis conducted in response to the analysis carried out by the Treasury Council, the 

proposal would result in an average annual pay gap of CAD15,600 in favour of CPPA at the 

expert jurist level between 1 April 2015 and 31 March 2019. That difference is due in 

particular to the fact that the Treasury Council’s method for analysing total remuneration 

excludes the employer’s contribution to the CPPA pension plan. Finally, the complainant 

organization underscores that, during the negotiation period provided for by law, the 

Treasury Council essentially left its monetary proposal of 23 February 2017 unchanged. 

Thus, from the perspective of LANEQ, the key points of disagreement remained the same 

as they were prior to the adoption of the Act. 

181. The complainant organization further indicates that, on 19 May 2017, the Minister of Labour 

appointed a mediator, in accordance with section 25 of the Act. On 7 July 2017, after the 

expiry of his mandate on 2 July 2017, the mediator issued his report, in which he noted that 

no agreement had been reached between the parties. Furthermore, after drawing attention to 

the fact that section 29 of the Act prevented him from intervening in discussions between 

the parties regarding the modification of the negotiating mechanism, the mediator noted in 

his report that the inability to reach an agreement could be explained by the fact that the 

parties considered “that the settlement between them should be comprehensive and that 

every proposal put forward by either party depended on reaching an agreement on all the 

points on which disagreement remained”. 

182. LANEQ emphasizes that, in view of the remaining disagreement at the end of the mediation 

period, section 40 of the Act will force the renewal of the collective agreement under the 

aforementioned terms of that Act, and Quebec Government lawyers and notaries will be 

deprived of their right to strike. 

183. The complainant organization considers that the Act infringes on the right to collective 

bargaining and the right to strike. LANEQ invites the Committee to request the Government 

of Quebec to repeal the Act, to apply the principles of the Committee in fact and in law with 

regard to the rights to strike and the right to collective bargaining and to establish an effective 
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and impartial negotiating mechanism with binding conclusions in which both parties have 

confidence that will allow them to settle their disputes; and in the light of the serious and 

repeated violations by the Government of Quebec of fundamental rights and principles 

relating to international labour standards, and in particular freedom of association and 

collective bargaining to dispatch a direct contacts mission at the earliest opportunity to 

support efforts by the Government of Quebec to identify solutions to facilitate agreements 

in accordance with fundamental principles and rights and to ensure their follow-up. 

B. The Government’s reply  

184. In its communications dated 14 February and 24 April 2018, the Government of Canada 

transmitted the observations of the Government of Quebec. The Government of Quebec 

affirms that it acted in accordance with the principles of freedom of association, and that the 

adoption of the Act in question was necessary, that its scope was limited to what was 

necessary, that the timeframe was reasonable, and that it did not infringe on the rights to 

freedom of association or to collective bargaining. The Government underlines that the law 

applies only to employees represented by LANEQ who are employed by the Government. 

The Government underlines that the Act was intended only to ensure the continued delivery 

of legal services within the Government and that it was in no way applicable to other 

organizations, including ARQ, whose employees are not subject to the Public Service Act. 

The Government explains that ARQ was established on 1 April 2011, pursuant to the 

adoption of the ARQ Act and, as of that date, any person employed by the Ministry of 

Finance became an employee of that agency. ARQ is therefore a separate employer. The 

employees in its employ, whom LANEQ represents, form part of a distinct negotiating 

group. The Government further underlines that ARQ employees represented by LANEQ, 

who were also on strike at the time the Act was adopted, held a general meeting on 1 March 

2017 during which they voted to end their strike and return to work. In addition, ARQ and 

LANEQ are still negotiating the renewal of the collective agreement applicable to the 

employees represented by those organizations. 

185. The Government emphasizes that the various demonstrations in which the employees 

represented by LANEQ took part in the course of their dispute, including several picketing 

activities, were in no way affected by the Act, which contains no provision preventing any 

such demonstrations or picketing activities taking place. The Government stresses in this 

regard that picketing is a form of expression that is in no way undermined by the Act. 

186. The Government provides a general overview of the negotiation mechanism in place in 

Quebec. The Government specifies that, subject to certain amendments, the Quebec Labour 

Code applies to both the public and parastatal sectors, including the Government, its 

ministries and agencies, and public health, social service and public education institutions. 

Negotiations on the collective agreement between LANEQ and the Government are 

governed, inter alia, by certain provisions of the Act respecting the process of negotiation of 

the collective agreements in the public and parastatal sectors and the Public Service Act. 

Indeed, the Labour Code makes reference to those Acts, particularly in connection with the 

start of strike action and lockouts. The Act respecting the process of negotiation of the 

collective agreements in the public and parastatal sectors provides, inter alia, for a mandatory 

mediation mechanism, which must be used prior to resorting to a strike or lockout. As a 

result, the parties are required to take part in the mediation process. If no agreement is 

reached within 60 days of the appointment of a mediator, the mediator transmits a public 

report to the parties, which sets forth the mediator’s recommendations with respect to the 

dispute between the parties and must be forwarded to the Minister of Labour. The specific 

provisions of the Labour Code provide for a period of 20 days to be observed, following 

receipt of the aforementioned report by the Minister, before recourse to strike action can 

begin. In addition, the party intending to strike or declare a lockout must provide at least 
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seven clear days’ advance notice to the Minister and the other party of its intention to strike 

or declare a lockout. 

187. The Government also indicates that under the Public Service Act, a strike is prohibited in 

the absence of an agreement on the maintenance of essential services or a decision of the 

Tribunal Administratif du Travail (Administrative Labour Tribunal) determining the 

essential services. The Government specifies that the applicable negotiation mechanism is 

not modified by the Act, which provides for a return to work while allowing negotiations to 

continue, with the possible assistance of a conciliator as well as the appointment of a 

mediator, with the previously negotiated collective agreement being renewed in the event of 

a continuing impasse during those negotiation and mediation phases, except with respect to 

basic salary parameters.  

188. The Government recalls that the adoption of Act 2 on 22 February 2011 provided for the 

renewal, until 31 March 2015, of the collective agreement with LANEQ, as well as the 

agreement on CPPA working conditions, which had expired on 31 March 2010. The 

Government indicates that, despite the adoption of Act 2, it resumed discussions with 

LANEQ in April 2011. Those negotiations resulted, inter alia, in the conclusion of an 

agreement in principle on 7 July 2011. The Government specifies that that agreement in 

principle applied only to employees represented by LANEQ who were then employed by 

the Government; it did not, therefore, apply to lawyers and notaries employed by ARQ. 

Incidentally, ARQ and LANEQ agreed on a separate collective agreement on 12 September 

2012, which did not include the letter of understanding regarding reforms to the negotiating 

mechanism (discussed below). The Government indicates that Annex 8 of that agreement in 

principle provided that, if the Government were to enter into an agreement with ACPPA that 

would result in a percentage increase in total remuneration greater than that agreed to with 

the complainant organization, an adjustment would be made so that the members of the 

complainant organization would have a total remuneration increase equivalent to that 

granted to CPPA. An agreement in principle on amendments to the agreement on CPPA 

working conditions for the period 2010–15 was concluded on 21 September 2011. The 

Government indicates that meetings were held between its representatives and those of 

LANEQ to ensure compliance with Annex 8 of the agreement in principle and that, on 

18 June 2012, the Government and LANEQ reached an agreement entitled “Application of 

the letter of agreement concerning an increase equivalent to the total remuneration of 

criminal and penal prosecuting attorneys”, which provided for additional salary increases 

for LANEQ members in the form of two lump sums, with a first lump in the amount of 

CAD5,000 and the second in the amount of CAD2,500. Once the wage issue had been 

resolved, with the payment of the lump sums and a commitment to ensure that the total 

remuneration increase was equivalent to that granted to CPPA, LANEQ withdrew a bad faith 

bargaining complaint filed following the adoption of Act 2, as well as its legal challenge to 

Act 2. 

189. The Government also indicates that Letter of Understanding No. 5 addressed reforms to the 

mechanism for negotiations with LANEQ, in that it provided for the formation of a labour-

management committee to discuss reforms to that mechanism. The Government and 

LANEQ have met several times to discuss the establishment of that committee. Following a 

proposal made orally by LANEQ, as well as a written proposal from the Government, 

LANEQ sent a letter on 25 September 2013 to the associate secretary of the Treasury Council 

secretariat informing the Council that they wished to continue negotiations, but not through 

the labour-management committee. The Government therefore proposed maintaining the 

status quo with respect to the negotiation mechanism for LANEQ members. On 

19 November 2013, LANEQ forwarded recommendations formulated outside the 

committee, which were identical to previously submitted recommendations. The 

Government therefore invited LANEQ to resume its engagement through the committee. 

However, when LANEQ refused to negotiate, no further progress was possible. 
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190. On 1 December 2011, the Government proceeded to repeal Act 2 by adopting the Act to 

repeal the Act to ensure the continuity of the provision of legal services within the 

Government and certain public bodies and to amend the Act respecting the collective 

bargaining plan of criminal and penal prosecuting attorneys. On 4 July 2012, the 

Government and LANEQ signed a new collective agreement, which established the working 

conditions of LANEQ members until 31 March 2015, with some of those conditions made 

retroactive to 1 April 2010. In the light of those developments, LANEQ withdrew its 

objection to the constitutionality of Act 2, as well as a complaint that it had filed with the 

International Labour Organization, and gave a full and final release in respect of any appeal 

challenging the adoption of Act 2. 

191. The Government indicates that the collective agreement expired on 31 March 2015, and that, 

on 29 January 2015, LANEQ submitted its demands. In particular, these included draft Letter 

of Intent No. 2, which contained a proposal on reforms to the negotiation mechanism for 

employees represented by LANEQ. The proposal, which called for a compensation review 

model similar to that used to determine the compensation of judges, provided for the 

implementation of a new process for determining the working conditions of employees 

represented by LANEQ and the conclusion of a collective agreement. In addition, the 

proposal called for a commitment by the Government to introduce legislation in the National 

Assembly to reform the negotiation mechanism. The Government points out that, on 

16 February 2015, it submitted a proposal but that that proposal did not constitute a response 

to draft Letter of Intent No. 2. Following the filing of the draft Letter of Intent No. 2, LANEQ 

indicated that it was reviewing the Government’s proposal, in the light of a ruling by the 

Supreme Court of Canada in late January 2015 on Saskatchewan Federation of Labour v. 

Saskatchewan. 

192. The Government indicates that, on 29 May 2015, LANEQ filed an amended version of the 

draft Letter of Intent No. 2 of 29 January 2015. That new version, although it provided more 

information, did not change in the least the primary objective of LANEQ, namely the 

development of a new negotiation mechanism to determine working conditions and the 

conclusion of a collective agreement. In the Government’s view, neither the 

29 January 2015 version nor the 29 May 2015 version of draft Letter of Intent No. 2 

articulated the precise working conditions sought by LANEQ. Instead, both versions of 

Letter of Intent No. 2 focused exclusively on the demand that the law establish a new 

mechanism for negotiating its working conditions by modifying the mechanism provided for 

in the Labour Code and its relevant amending legislation, including, in particular, the Act 

respecting the process of negotiation of the collective agreements in the public and parastatal 

sectors. The Government also underlines that, at the meeting of 29 May 2015, it had insisted 

that the negotiations taking place concerned only public service employees, as the other 

employees mentioned in the proposal worked for other employers in the public service 

category as defined in section 111.0.16 of the Labour Code, including the lawyers and 

notaries represented by LANEQ. 

193. The Government indicates that its representatives and those of LANEQ held in-depth 

discussions on the scope of LANEQ’s demand that a new negotiation mechanism be 

established and implemented, as determination of the working conditions of Government 

employees represented by LANEQ would now be entrusted to a third party in accordance 

with the terms and conditions set forth in draft Letter of Intent No. 2. A subsequent meeting 

was held on 15 June 2015, at which the Government and LANEQ discussed the allocation 

of issues, namely issues relating to working conditions that have financial implications and 

are therefore subject to oversight by the remuneration committee, and conditions without 

such implications and are therefore to be determined by the arbitrator. The Government 

indicates that LANEQ believed that direct remuneration, indirect or deferred remuneration 

and circumstantial remuneration should all be classified as remuneration matters and 

working conditions with financial implications. The Government also points out that 
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discussions had also taken place on the difficulties that could result from the parallel 

coexistence of two mechanisms for determining working conditions, especially when certain 

conditions have provisions with financial implications and provisions that have no such 

implications.  

194. The Government informs that discussions on the allocation of issues between the arbitrator 

and the remuneration committee continued at a meeting held on 19 June 2015, and that 

LANEQ asked for the discussions on the allocation of issues and the negotiation mechanism 

to be concluded first, followed by discussions on the other topics. The Government also 

points out that, although it was under no obligation whatsoever with regard to the request of 

LANEQ for a new negotiating mechanism, it nevertheless continued to engage in an exercise 

to revise the allocation of issues between matters of a normative nature and those relating to 

remuneration and working conditions with financial implications. That review exercise was 

completed by the Government and LANEQ on 23 June 2015.  

195. At a meeting on 6 July 2015, the Government advised LANEQ that, on the basis of its 

analysis, there was no reason to set up a specific negotiation mechanism for employees 

represented by LANEQ, and that it was therefore not possible to comply with the request of 

the complainant organization in that regard. According to the Government, the existing 

mechanism, as provided for in the Labour Code, was entirely appropriate and should not be 

discarded. Thereby, the Government invited LANEQ to continue the discussions, expressing 

confidence that the parties would be able to negotiate an agreement within the existing 

mechanism and emphasizing that meetings had already been scheduled between September 

and December 2015. The Government points out that, in response, LANEQ argued that draft 

Letter of Intent No. 2 was the cornerstone of its demands, and emphasized the background 

to its complaint, namely the withdrawal of the right to strike on ethical grounds, and this for 

both the professions of lawyers and notaries, the lawyer-client relationship of trust, the 

independence to practice their professions, the mutual trust between clients and lawyers and 

the ruling in Saskatchewan Federation of Labour v. Saskatchewan. 

196. The Government also underlines that numerous meetings were held between 1 September 

2015 and 15 April 2016, during which the Government attempted, unsuccessfully, to move 

forward the discussions to address the working conditions of employees represented by 

LANEQ in the collective agreement that had expired on 31 March 2015. The Government 

indicates that mediation took place from 5 May to 28 June 2016 and that during that 

mediation process, LANEQ reiterated the importance of reforming the negotiating 

mechanism applicable to its members. On 6 July 2016, it submitted a document for the 

attention of the Treasury Council and the Ministry of Labour outlining that demand. On 

12 October 2016, LANEQ submitted an unlimited strike notice to the Government. That 

strike took effect on 24 October 2016 and lasted until the passage and assent of the Act of 

28 February 2017. The Government emphasizes that, following receipt of the strike 

notification, and concerned about the disruption that such a strike would cause with regard 

to the services provided to the public by employees represented by LANEQ, regardless of 

whether those were services provided directly to the public or services that benefit the 

general population by facilitating to the smooth functioning of the judiciary, the provincial 

government or the National Assembly, it contacted the LANEQ spokesperson to request a 

meeting to present a new proposal addressing monetary matters. That meeting was held on 

18 October 2016. According to the Government, the LANEQ spokesperson argued that it 

was premature to file a new monetary proposal, unless the Government changed its position 

on the request put forward by LANEQ for a new negotiating mechanism. The spokesperson 

added that, LANEQ believed that the negotiations would be easy to conclude once a new 

negotiating mechanism had been agreed with the Government, and that its position was 

therefore entirely consistent with the position repeatedly expressed by LANEQ throughout 

the numerous negotiation sessions that had been held, namely that LANEQ was not willing 
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to enter negotiations on any matter prior to the establishment of a new negotiating 

mechanism. 

197. The Government underlines that, on 9 November 2016, its representatives contacted 

representatives of LANEQ in an attempt to convene meetings with a view to making a 

revised monetary offer, but adds that LANEQ adopted the same position as at the previous 

meeting. The Government adds that, a few days later, LANEQ contacted the Government in 

order to formulate a new proposal for the establishment of a new negotiation mechanism. A 

meeting was held on 23 November 2016, during which LANEQ submitted a proposal that 

was very similar to the proposal contained in the draft Letter of Intent No. 2. On 

30 November 30 2016, following consultations, the Government submitted its response to 

LANEQ in which it stated that the latest proposal did not alter the essence of the 29 May 

2015 request and was unacceptable. The Government explains, in particular, that this is a 

question of upholding government coherence, as the 533,000 employees in the public and 

parastatal sectors were subject to the negotiation regime established by the Labour Code. 

The Government adds that it has drawn up a new salary proposal, which could have been 

submitted as early as October 2016, had LANEQ not refused to receive any proposals on 

18 October and 9 November 2016. At the meeting, LANEQ reiterated its position that its 

employees refused to be considered as civil servants and its demand for a negotiating 

mechanism that would draw a distinction between them and other government employees, 

similar to the mechanism established for judges and CPPA. 

198. The Government indicates that an additional meeting was held on 14 December 2016, during 

which LANEQ ignored the Government’s overtures and insisted on presenting, once again, 

two proposals for the adoption of new legislation to establish a new negotiation mechanism 

accompanied by the withdrawal of the right to strike that would recognize the independence 

of lawyers and the particular nature of their duties. In response, the Government reiterated 

that no attempt to change the negotiating mechanism could offer any prospect of an 

agreement. 

199. The Government points out that, in December 2016, LANEQ held an extraordinary general 

meeting of its members to vote on whether or not to continue the strike. The continuation of 

strike action was approved by 90 per cent of those voting. At the end of December 2016 and 

the beginning of January 2017, several meetings bringing together Government and LANEQ 

representatives were held at the Government’s request. During these meetings, the 

Government argued that the existing negotiation mechanism in no way undermined the rule 

of law and that government lawyers and notaries did not enjoy conditions of independence 

and accountability requiring them to be excluded from the negotiation mechanism applicable 

to all Government employees. The Government affirms that it respects the right of LANEQ 

to call for strike action but that is also aware of the need to make every effort to reach an 

agreement, including with respect to the remuneration of LANEQ employees, under the 

existing negotiating mechanism.  

200. The Government indicates that, on 11 January 2017, by which time the negotiations had 

come to a complete standstill as a result of LANEQ’s insistence on a new negotiation 

mechanism, it made an oral proposal in which it suggested that a working group with a 

mandate to assess the duties and responsibilities of LANEQ members should be established 

in order to determine whether the nature of those duties and responsibilities justified making 

a distinction between them and other unionized professionals in the public service. That 

proposal was rejected by LANEQ. 

201. On 24 January 2017, the Government submitted, in writing, a new proposal reiterating the 

important offer that it had made verbally on 11 January 2017 regarding the formation of a 

working group. The proposal would allow LANEQ employees to receive total remuneration 

equivalent to that granted to CPPA. The Government indicates, however, that the proposal 
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was rejected by LANEQ, which claimed that a 10 per cent wage increase was needed in 

order to achieve parity with the compensation offered to CPPA. 

202. At a meeting held on 6 February 2017, LANEQ proposed that a committee or working group 

should be established and expressed its willingness to make changes, provided that that 

committee could express its views on both the role and responsibilities of LANEQ 

employees and on the negotiation mechanism. The establishment of such a committee had 

been proposed by the Government in January 2017 and LANEQ had refused that proposal. 

203. The Government underlines that, on 7 February 2017, in the light of the wage proposal 

submitted on 24 January 2017, it provided LANEQ representatives with a document entitled 

“Presentation to Lawyers and Notaries in the Public Service” that demonstrated that the 

salary increases offered to lawyers and notaries meant that they would receive remuneration 

similar to that of CPPA, particularly as the contributions to the CPPA pension plan (Régime 

de retraite du personnel d’encadrement) were higher than those payable by lawyers and 

notaries into their plan, namely the Régime de retraite des employés du gouvernement et des 

organismes publics. The Government indicates that it is taking additional steps and, on 

12 February 2017, it submitted a new, more advantageous salary proposal, which allowed 

employees represented by LANEQ to receive total remuneration equivalent to that of CPPA. 

The Government also underscores that the collective agreement, the renewal of which was 

then under discussion, made no mention of a commitment by the Government to guarantee 

employees represented by LANEQ remuneration equivalent to that of the CPPA. The 

Government also underlines that the proposed creation of the working group underscored its 

desire to resolve the impasse - an impasse that was becoming increasingly difficult to address 

because of the persistent demands of LANEQ for a new negotiating mechanism, even though 

the Government had expressed in July 2015 that there was no justification for such a reform, 

which could only be implemented by law. 

204. The Government points out that, on 14 February 2017, LANEQ held an extraordinary 

general meeting attended by 77 per cent of the employees it represented, at which 96 per 

cent of those employees voted to reject the Government’s latest proposals and 63 per cent 

voted in favour of continuing the indefinite general strike. On 19 February 2017, the 

Government verbally presented a new salary proposal that now provided for an increase in 

the total compensation of employees represented by LANEQ of 9.15 per cent, rather than 

the 9.05 per cent proposed in the offer submitted on 12 February 2017. 

205. The Government indicates that, on 23 February 2017, in an effort to resolve the impasse, it 

submitted a “comprehensive and final proposal on wage parameters and normative aspects” 

and requested a response from LANEQ by 5 p.m. on 24 February 2017. LANEQ responded 

on 26 February 2017 with a proposal amending certain elements of the Government’s 

proposal. The Government claims that, despite the efforts made following its initiative in 

early January 2017 to resolve the deadlock, LANEQ had clearly returned to square one and 

extinguished any hope of moving forward on the path advocated by the Government in order 

to finalize a collective agreement, namely the creation of a working group with a mandate 

to decide on the status of employees represented by LANEQ. 

206. The Government indicates that, given the absence of sincere efforts by LANEQ to reach an 

understanding that would allow it to move forward with the conclusion of a collective 

agreement, and in the light of the significant outstanding points of disagreement, the National 

Assembly started work on formulating a Bill on 27 February 2017. The Government adds 

that, before and at the beginning of the National Assembly’s meeting, LANEQ 

representatives acknowledged the impossibility of agreeing terms with regard the 

establishment of a working group, its mandate and the follow up to its conclusions, reiterated 

that the existing negotiation mechanism did not function effectively, and underscored the 

need to use the same mechanism to determine the working conditions of its members as that 
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used in 2011 to determine the working conditions of CPPA, a point of contention that, 

according to the Government, lies at the root of all the problems that have emerged since the 

submission of draft Letter of Intent No. 2 on 29 January 2015. The Government concluded 

that, in view of the comments by LANEQ on the negotiations, it could only conclude that 

LANEQ did not truly wish to break the deadlock in the negotiations. 

207. The Government explains that the strike, which lasted more than four months, had a major 

impact on the entire Quebec justice system, and particularly on the services normally 

provided to the public. The Government adds that the President of LANEQ appeared several 

times in the media to underscore the serious impact of the strike by employees represented 

by LANEQ. According to the Government, even before the strike began, the President of 

LANEQ had already anticipated that government activity would be almost paralyzed. The 

Government also indicates that, only a few weeks after the strike began, the President of 

LANEQ used the media to convey a letter to the Minister of Justice, in which he outlined 

the consequences of the strike. He argued that hundreds of court cases were being held back, 

that costs were being incurred by litigants, that litigants were unable to obtain the support 

they required from prosecutors, that important legal proceedings were being affected, that 

the drafting of laws and regulations had come to a standstill and, finally, that a large number 

of decisions were being made daily by the various government authorities without any input 

from lawyers. On several occasions, the President of LANEQ had noted the impact of the 

strike, namely the delay in the preparation of some 20 bills, some 200 draft regulations and 

some 5,000 cases before the courts, as well as the award of multiple contracts worth several 

hundred million Canadian dollars without input from legal experts. Finally, the Government 

affirms that the President of LANEQ had even expressed concern with regard to the legal 

security of the Government and even admitted that the strike was having a significant impact 

on the population, the Government and the Government’s legal security. 

208. The Government indicates that the National Assembly began consideration of the Act on the 

evening of 27 February 2017, and that the Act was passed and assented to on 28 February 

2017. As stated in its explanatory notes to the Act, the objective of the Act was to end the 

labour dispute while leaving the door open for further negotiations: 

The purpose of this Act is to ensure the continuity of the provision of legal services within 

the Government. The Act also provides for continued negotiation of the collective agreement of 

the employees whose functions consist in providing such services. In the event that no 

agreement is reached, it provides for the content of the collective agreement. 

To that end, the Act provides, among other things, that advocates and notaries appointed 

in accordance with the Public Service Act and represented by Les avocats et notaires de l’Etat 

québécois (LANEQ) are required to cease participating in the current strike and resume work 

according to their normal work schedule and other applicable conditions of employment. 

The Act also provides for a negotiation mechanism allowing, first, continued negotiation 

with the possibility of appointing a conciliator and, second, a mediation process if necessary. 

The Act provides for the renewal of the collective agreement binding the advocates and 

notaries, which expired on 31 March, 2015, either according to the agreement reached by the 

parties during the continued negotiation or, in the event that no agreement is reached, by making 

certain modifications to the collective agreement, in particular to increase to the salary scale. 

Lastly, administrative, civil and penal provisions are included to secure the continuity of 

the provision of legal services concerned. 

209. The Government emphasizes that the Act was adopted in the context of negotiations to which 

it has at all times devoted considerable effort with a view to maintaining a frank and sincere 

dialogue with LANEQ representatives and to explore, with an open mind, possible avenues 

that could lead to a collective work agreement, thereby resolving the points of disagreement 

between the Government and LANEQ. The Government adds that, despite all the efforts 

made by the Government and the open-mindedness it demonstrated in seeking solutions, the 
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two-year negotiation process failed to end the impasse and resolve its differences with 

LANEQ. According to the Government, legislative steps became necessary because of the 

inability to reach an agreement. The Government’s responsibility to take the necessary 

measures to provide citizens with the services that they were being deprived of and to which 

they were entitled was the driving force behind the adoption of the Act. As for the impact of 

the aforementioned strike, the Government underscores that in numerous press releases and 

public statements, LANEQ representatives highlighted its effectiveness in blocking the 

drafting of laws and regulations, while causing thousands of cases to be delayed in court.  

210. The Government also emphasizes that sections in divisions II, III and V of the Act were 

specifically intended to ensure the continuity of services to the public and were essential to 

uphold and ensure compliance with the law. The Government insists that those objectives 

clearly relate to the urgent and real concerns of the elected Government and for the entire 

population of Quebec, in view of the fact that: 

■ All negotiation avenues had been exhausted and no reasonable prospect of an 

agreement between the Government and LANEQ was foreseeable, as the demands of 

LANEQ and the offers made by the Government were simply irreconcilable.  

■ Fundamental differences of opinion remained in connection with LANEQ’s demands 

for a change in the negotiation mechanism applicable to the employees it represented, 

the positions of the parties being irreconcilable, even in the context of the third path 

proposed by the Treasury Council in January 2017 in an attempt to resolve the impasse. 

■ The parties’ positions were also irreconcilable with regard to salaries. Although it had 

no obligation to do so, the Government had been persuaded to offer total remuneration 

equivalent to that offered to CPPA, who are not considered employees under the Labour 

Code, when, in January 2016, LANEQ submitted a new request for a 10 per cent wage 

increase, which it defined as “new money”. 

■ An accurate assessment of the impasse over wages and monetary matters is of 

fundamental importance since, in the opinion of the Government, it is imperative to 

promote internal equity and consistency in the wage parameters applicable to 

employees in the public and parastatal sectors, while acknowledging that the 

circumstances specific to certain categories of employee may make it possible to agree 

on specific monetary benefits. The Treasury Council has attempted, without success, 

to negotiate and agree on such benefits with the complainant organization. In any event, 

LANEQ has categorically rejected those Government attempts while demanding the 

establishment of a negotiation mechanism and pay parity with CPPA. 

211. In short, according to the Government, in order to safeguard the collective interests of the 

people of Quebec, it was critical for legal steps to be taken to break the impasse caused by 

the inability of the parties to reach an agreement. The Government underscores that, as 

guarantor of the interests of the entire population of Quebec, it had a duty to ensure passage 

of the Act by the National Assembly, and that acting otherwise would have continued to 

jeopardize to a serious degree the continuity of services normally offered to the public by 

the employees represented by LANEQ. The Government affirms that the purpose of the Act 

was to ensure consistency, coherence and stability in collective working relationships 

between the Government and its employees. 

212. The Government emphasizes that the Act contains provisions that facilitate the continuation 

of negotiations with a view to achieving a genuine, mutually respectful compromise 

agreement between the parties. Thus, section 21 of the Act provides that the union and the 

employer have an obligation to “continue negotiating diligently and in good faith, for a 

maximum period of 45 days, with a view to reaching an agreement”. Under section 22, that 

period may be extended for a period of up to 15 days, making a total negotiation period of 
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sixty days, or approximately two months. The Government explains that at any time during 

the 45-day negotiation period, the union or employer may request the Minister of Labour to 

appoint a conciliator. As part of the negotiations, the union and the employer are called on 

to draw up in writing a list of the elements that are to be part of an agreement. The 

Government adds that, in the event that there is still a disagreement at the end of the period 

provided for under sections 21 and 22, the Act provides for a process of mediation. In that 

respect, the mediator is chosen jointly by the parties or, failing that, by the Minister of 

Labour. In the latter case, section 26 provides that the mediator must have recognized 

experience and that he or she must not have been an employee, officer, representative or 

member of the association or Government. Furthermore, the mediator must attempt to 

facilitate the conclusion of agreement between the union and the employer within 30 days 

of his appointment or 45 days in the event of an extension. The Government points out that 

the mediation process addresses all the employees’ working conditions, but does not address 

the negotiation mechanism, which, as is clear, does not constitute such a working condition. 

Moreover, at any time during that process, the mediator has the power to make exploratory 

and confidential proposals to assist in the resolution of the dispute. The Government adds 

that section 33 provides that the mediator enjoys “all the powers necessary to carry out his 

or her mandate and for that purpose may, among other things, meet with the association or 

the employer individually on a confidential basis.” The mediator may also terminate the 

mediation process before the prescribed time limits if he or she considers the positions of 

the parties to be irreconcilable, while the parties are required to participate in all meetings 

called by the mediator. Finally, in the absence of an agreement, the mediator prepares a 

report in which he records the matters that have been agreed and the matters that are still in 

dispute. A copy of the report is submitted to the Minister, who then makes it public. 

213. The Government also indicates that, in the event of deadlock or the failure of negotiations, 

section 40 provides that “the collective agreement which expired on 31 March 2015 is 

renewed as of the day the Minister of Labour makes public the mediator’s report”. That 

collective agreement shall be binding on the parties until 31 March 2020. The Government 

claims that this section therefore provides for the continuation of the status quo, except with 

respect to salary parameters and provisions that have been agreed upon by LANEQ and the 

Government. The Government adds that, in this manner, the law clearly gives precedence to 

the ongoing negotiations between the Government and LANEQ, despite the adoption of the 

Act, and encourages the parties to reach a comprehensive agreement or, failing that, a 

number of agreements to settle their disputes, with those agreements being incorporated into 

the renewed collective agreement. In the absence of an agreement covering all aspects of 

collective agreement to be renewed, the Act provides for the renewal of the collective 

agreement that expired on 31 March 2015, with the incorporation of the provisions agreed 

on by the parties, as well as the amendments set out in Annex A of the Act, which relate 

exclusively to salary parameters. The Government, moreover, underlines that those salary 

parameters have been the subject of agreements concluded between the Government and 

numerous employee associations, which represent 99 per cent of employees in the public 

and parastatal sectors. 

214. The Government emphasizes that the legislative authorities demonstrated clearly the 

importance they attached to free collective bargaining in view of the fact that the Act in no 

way infringes on the collective agreement, (which expired on 31 March 2015 and was then 

renewed in its entirety) nor on the efforts of the parties to resolve the issue of working 

conditions applicable to employees represented by the complainant organization. The 

intention of the legislator is not to usurp the role of the parties and reject free collective 

bargaining, which continued after 27 February 2017, as is explicitly called for in relevant 

provisions. Indeed, the adoption of the Act was made necessary because of the deadlock 

resulting from the demands put forward by LANEQ. In the light of the above, the 

Government considers that the measures provided for by the Act were designed to affect the 

working conditions of employees as little as possible and also underscores that the legislative 
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measures provided for a balanced approach whose sole objective was to ensure the continuity 

of legal services while also upholding fundamental rights. 

215. Furthermore, the Government mentions that, since the collective agreements expired in 

2015, it has reached an agreement with 99 per cent of the 510,000 employees in the public 

and parastatal sectors without their relevant trade unions resorting to strike action, except in 

very exceptional circumstances. The Government adds that the fact that only the employees 

represented by LANEQ engaged in an unlimited strike, with a complete work stoppage that 

lasted for more than four months. Because all efforts by the Government to resolve the matter 

had proven unsuccessful because of the inflexibility demonstrated by LANEQ and its 

insistence on obtaining its demands, and given that the strike caused serious problems that 

it was imperative to address, the National Assembly was compelled to adopt the relevant Act 

to end the strike in the interests of the public and to preserve public order. 

216. The Government denounces the fact that, in effect, LANEQ is claiming the right to a specific 

negotiation mechanism, namely that applicable to criminal and penal prosecuting attorneys, 

which is based on the mechanism applicable to judges, when that mechanism confers on 

third parties important responsibilities relating to the determination of working conditions. 

The Government alleges that it is clear that the inflexibility demonstrated by LANEQ was 

the factor that compelled the legislature to adopt measures necessary to uphold the interests 

of the public and preserve public order, and that the Act is carefully formulated so that the 

rights are infringed upon only as is strictly necessary, assuming, naturally, that such 

infringements could occur in the light of the circumstances that led to the adoption of the 

Act. 

217. Finally, the Government considers that the Act respects the fundamental principles of 

freedom of association, violates neither the right to collective bargaining nor the right to 

strike, and provides for a set of appropriate and fair measures, so that rights violations, 

should any occur, are as limited in scope as is possible. 

C. The Committee’s conclusions 

218. The Committee observes that the complainant organization in this case – LANEQ – 

denounces the adoption by the Government of Quebec of the Act to ensure the continuity of 

the provision of legal services within the Government and to allow continued negotiation 

and the renewal of the collective agreement of the employees who provide those legal 

services, and alleges that that Act not only denies lawyers and notaries of the Quebec 

Government the right to strike without appropriate compensation measures but also 

infringes on their right to collective bargaining. 

219. The committee notes the detailed description of the facts that preceded the complaint. The 

context of the complaint can be summarized as follows: (i) as the complainant organization 

was preparing to begin negotiations on the renewal of the collective agreement in force until 

31 December 2005, the Act respecting Conditions of Employment in the Public Sector, 

(hereinafter Act 43) was passed and assented to on 15 December 2005, imposing the 

provisions of the collective agreement applicable to jurists with respect to normative and 

remuneration clauses, to be applicable up to 31 March 2010. LANEQ, which at that time 

was known as the Association of State Jurists (AJE), submitted a complaint to the Committee 

on Freedom of Association, which urged the Government to amend Act 43 to bring it into 

line with the principles embodied in Conventions Nos 87 and 98 [see Case No. 2467, 

344th Report, para. 587 (a)]; (ii) negotiations to renew the collective agreement imposed by 

legislation were able to start in the autumn of 2010, following the expiry of Act 43. With the 

negotiations at an impasse, AJE called a strike on 8 February 2011. On 22 February 2011, 

the Government adopted Act 2, requiring a return to work and imposing the terms of a new 

collective agreement until 31 March 2015. The complainant organization filed a complaint 
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with the Committee on Freedom of Association; and (iii) on 7 July 2011, AJE and the 

Government entered into an agreement in principle regarding certain amendments to 

the 2010–15 collective agreement for lawyers and notaries. In return, LANEQ agreed to 

withdraw its complaint to the Committee. Under the terms of the agreement, the Government 

of Quebec proposed, inter alia, the restructuring of the salary scale, the introduction of an 

expert jurist level in the collective agreement, variable compensation, an increase in bonuses 

and allowances, parental rights and measures allowing certain casually-employed lawyers 

to obtain the status of temporary lawyer, as well as measures on union releases and on 

working hour arrangements. The “other agreed elements” included the incorporation of “a 

letter of understanding concerning changes to the way in which negotiations would be 

conducted with the Association of State Jurists”, as provided in Annex 5 to the agreement. 

The Committee observes that Annex 5 reads as follows: 

Letter of agreement concerning changes to the way in which negotiations would be conducted 

with the Association of State Jurists 

The Government of Quebec and the Association of State Jurists agree to establish, on the 

date of signature of the agreement amending the 2010-2015 collective agreement for lawyers 

and notaries, a labour-management committee composed of up to two representatives of each 

of the two parties, including the Associate Secretary of the Public Service Secretariat of the 

Treasury Council and the President or Vice-President of the Association of State Jurists, to 

discuss the reform of the negotiation mechanism. The committee shall adopt appropriate 

operating rules so as to fulfil that mandate. To that end, each party may, in particular, involve 

such persons as it deems necessary. The committee must submit its recommendations to the 

parties within 12 months of its establishment. After the recommendations are submitted, the 

parties have six months to agree on the action to be taken. As part of its mandate, the committee 

shall determine the elements to be covered in the work of a new committee which shall be 

chaired by an independent third party designated by the parties. The recommendations made 

by the committee may be approved, modified or rejected in whole or in part by the Government. 

220. The Committee notes the assertion by LANEQ that, in September 2011, ACPPA, an entity 

that brings together specialized lawyers who represent the Government of Quebec in 

criminal and penal courts, entered into an agreement in principle with the Government of 

Quebec regarding certain amendments to the 2010-2015 collective agreement on the 

working conditions of criminal and penal prosecuting attorneys (similar to the letter of 

agreement concluded with AJE). That agreement in principle also included, in an annex, a 

letter of intent concerning reforms to the modalities for negotiations with ACPPA. On 

1 December 2011, the National Assembly adopted the Act to repeal the Act to ensure the 

continuity of the provision of legal services within the Government and certain public bodies 

and to amend the Act respecting the collective bargaining plan of criminal and penal 

prosecuting attorneys. LANEQ explains that, as provided for in the letter of intent, the Act 

respecting the process for determining the remuneration of criminal and penal prosecuting 

attorneys and respecting their collective bargaining plan provides for the appointment of an 

arbitrator should the parties fail to reach an agreement on other conditions of employment. 

After hearing the representations made by the parties, the arbitrator shall render a decision, 

which constitutes a recommendation to the Government of Quebec. The Government of 

Quebec must then approve, amend or reject all or part of the arbitrator’s recommendation 

and must publish the reasons for its decision. The process for determining remuneration and 

the negotiation mechanism provided under that law shall go hand in hand with the 

withdrawal of the right of CPPA to engage in strike action. 

221. With respect to the letter of agreement on the negotiation mechanism with AJE, the 

Committee notes that the labour-management committee has been established, and its 

representatives and those of the Treasury Council met several times in 2012 and 2013. The 

labour representatives on the committee submitted a proposal that a process for determining 

remuneration and negotiating other conditions of employment should be established for 

government lawyers and notaries, “through the adoption and entry into force of appropriate 
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legislation prior to the start of the next round of collective bargaining, due to begin in 

September 2014”. That mechanism should be similar to the mechanism established for 

CPPA under the Act respecting the process for determining the remuneration of criminal 

and penal prosecuting attorneys and respecting their collective bargaining plan. Meanwhile, 

the employer representatives on the committee proposed that the status quo with regard to 

the bargaining plan should remain in force. As a result, no reform of the negotiation 

mechanism has been concluded. However, the Committee takes note of the assertion by 

LANEQ that Letter of Understanding No. 5, which had been agreed by the parties, envisaged 

reforms to the negotiation mechanism (an essential concession for the complainant 

organization in return for its agreement to discontinue its efforts to seek remedies, including, 

in particular, through its filing of a complaint in respect of Act 2 with the Committee on 

Freedom of Association), specifically through the establishment of a committee chaired by 

an independent third party, and that the position of the Government, namely to maintain the 

status quo in that regard prevented any progress from being achieved. 

222. The Committee notes the sequence of events as described by LANEQ and the Government: 

(i) 1 October 2014, negotiations began on the renewal of the collective agreement, which 

was to expire on 31 March 2015; (ii) on 6 July 2015, the Government advised LANEQ that, 

on the basis of its analysis, there was no justification for the establishment of a specific 

negotiation mechanism for employees represented by LANEQ, and that it was therefore not 

possible to comply with the request of the complainant organization in that regard. The 

Government maintained that the existing mechanism, as provided for in the Labour Code, 

was entirely appropriate and should not be discarded. At the same time, the Government 

invited LANEQ to continue the discussions, expressing confidence that the parties would be 

able to negotiate an agreement within the existing mechanism and emphasizing that 

meetings had already been scheduled between September and December 2015; (iii) on 

19 April 2016, after 18 negotiation sessions staggered over more than one year, which, 

according to the complainant organization, had facilitated only slight progress on matters 

of secondary importance, LANEQ filed a request for mediation; (iv) LANEQ and the 

Treasury Council participated in six mediation sessions between 5 May and 28 June 2016, 

which failed to achieve any breakthrough in the discussions, particularly with regard to the 

negotiation mechanism; (v) on 24 October 2016, LANEQ acquired the right to strike, and a 

strike was officially called the same day; and (vi) on 28 February 2017, the Government of 

Quebec adopted the Act to ensure the continuity of the provision of legal services within the 

Government and to allow continued negotiation and the renewal of the collective agreement 

of the employees who provide those legal services, thereby requiring lawyers and notaries 

of the Quebec Government to return to work. 

223. In that regard, the Committee notes that the Government emphasizes that the Act provides 

for steps which the legislature believes are necessary to ensure the continuity of the 

provision of essential legal services within the Government, and thus the preservation of the 

collective interests of the population of Quebec. The Government emphasizes that the Act 

was adopted in the context of negotiations to which it has at all times devoted considerable 

effort with a view to maintaining a frank and sincere dialogue with LANEQ and to exploring, 

with an open mind, possible avenues that could lead to a collective work agreement, thereby 

resolving the points of disagreement between the Government and LANEQ. The Government 

adds that, despite all the efforts made by the Government and the open-mindedness it 

demonstrated in seeking solutions, the two-year negotiation process and the four-month 

period of strike action did not end the impasse and the dispute between the Government and 

LANEQ. According to the Government, legislative steps became necessary because of the 

inability to reach an agreement. 

224. The Government also underlines that the Act contains provisions that facilitate the 

continuation of negotiations with a view to achieving a genuine, mutually-respectful 

compromise agreement between the parties. In that regard, the Committee refers to its 
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conclusions in Case No. 2467 (paragraph 587 (d)) [see Report No. 344, March 2007], in 

which it requested the Government to establish a bargaining procedure that had the 

confidence of the parties concerned and allowed them to settle their differences, especially 

by having recourse to conciliation or mediation and by voluntarily calling on an independent 

arbitrator to resolve their differences, on the understanding that the arbitration decisions 

were binding on both parties and were fully and swiftly executed. The Committee notes that 

affording the parties concerned the opportunity to avail themselves, on a voluntary basis, of 

the services of an independent arbitrator to resolve their dispute may prove useful to the 

parties and eliminate the need for legislative steps to resolve that dispute, as has been the 

case for the two most recent collective agreements. The Committee reiterates this 

recommendation and requests the Government to keep it informed of the measures taken in 

this regard.  

225. The Committee notes that the complainant organization alleges that the Act violates a free, 

genuine and voluntary process of collective bargaining, in particular in that the Act: 

(i) provides for a very short period of negotiation and mediation; and (ii) excludes from the 

mediation process the modification of the negotiation mechanism applicable to employees. 

In that regard, the Committee notes the Government’s response in which it emphasizes that 

the Act: (i) does not restrict the right to freedom of association or collective bargaining in 

that it provides for the continuation of negotiations with a view to achieving a compromise 

agreement; and (ii) gives precedence to free negotiation since, in the event of the failure of 

the negotiations provided for following its adoption, the status quo is preferred. The 

collective agreement that expired on 31 March 2015 is renewed in its entirety while 

incorporating the provisions that were agreed upon and the salary parameters that, at the 

time of its adoption, had already been agreed upon by 99 per cent of employees in the public 

and parastatal sectors. 

226. The complainant organization denounces the severity and disproportionate nature of the 

sanctions for violations of the provisions (sections 4 and 5) prohibiting the use of strike 

action or pressure tactics. The Committee notes that Act 43, which it examined in Case 

No. 2467, provided for the same penalties. In particular, the Act provides that withholding 

of union assessment or dues deductions at source may be discontinued by public bodies for 

a period of twelve weeks per day or part of a day on which employees are not complying 

with section 4 or section 5 in sufficient number to ensure that services are provided 

(sections 11 and 12). In this specific case, the Committee observes that the discontinuation 

of the check-off facility was for longer than the period concerned and considers that this is 

disproportionate and is not conducive to the development of harmonious industrial relations 

and should therefore be avoided. In the event of a breach of the prohibition on strike action, 

the payment of employees’ salaries may be withheld. Furthermore, if the contravention 

results from a period of absence or work stoppage, the salary to be paid to the employee 

under the collective agreement for work performed after that absence or stoppage is reduced 

by an amount equal to the salary he would have received for each period of absence or 

stoppage (section 12). In addition, any employee who is on union release during a period 

when his or her employees organization is in breach of its obligations is also subject to a 

suspension of pay for the period during which he or she is on union release, for a period of 

twelve weeks per day or part of a day during which LANEQ engages in one of the actions 

referred to in article 7 (sections 14 and 16). The Committee is of the opinion that salary 

deductions for days of strike give rise to no objection from the point of view of freedom of 

association principles [see Compilation of decisions of the Committee on Freedom of 

Association, sixth edition, 2018, para. 942], but that, since in this specific case the 

deductions of pay are higher than the amount corresponding to the period of the strike, the 

Committee considers that the imposition of such a pecuniary sanction for a legitimate strike 

action is not conducive to harmonious labour relations. Moreover, section 20 considerably 

facilitates the institution of a class action against an association of employees in the event 

of a violation of the law by reducing the conditions required under the Code of Civil 
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Procedure for the institution of such an action. In the Committee’s view, there is no reason 

to treat this type of class action differently from others and it sees no justification for this 

difference in treatment. Finally, severe criminal penalties may be imposed for 

contraventions, up to the considerable sum of CAD35,000 per day of contravention for 

natural persons and CAD125,000 per day of contravention for associations (article 41). The 

Committee therefore invites the Government to review, in consultation with LANEQ, the 

penalties provided for in the Act to ensure that they are not excessive or disproportionate to 

the violation committed. 

The Committee’s recommendations 

227. In the light of its foregoing conclusions, the Committee invites the Governing Body 

to approve the following recommendations: 

(a) With reference to its conclusions in Case No. 2467, the Committee requests 

the Government to keep it informed of the measures taken to establish a 

bargaining procedure that has the confidence of the parties concerned and 

allows them to settle their differences, especially by having recourse to 

conciliation or mediation and by voluntarily calling on an independent 

arbitrator to resolve their differences, on the understanding that the 

arbitration decisions are binding on both parties and are fully and swiftly 

executed.  

(b) The Committee invites the Government to review, in consultation with 

LANEQ, the penalties provided for in the Act to ensure that they are not 

excessive or disproportionate to the violation committed. 

CASE NO. 3184 

INTERIM REPORT  

 

Complaint against the Government of China  

presented by 

the International Trade Union Confederation (ITUC) 

Allegations: Arrest and detention of eight 

advisers and paralegals who have provided 

support services to workers and their 

organizations in handling individual and/or 

collective labour disputes, as well as police 

interference in industrial labour disputes 

228. The Committee last examined this case at its October–November 2017 meeting [see 

383rd Report, paras 135–170].  

229. The Government sent its observations in communications dated 6 March and 26 April 2018.  

230. China has not ratified either the Freedom of Association and Protection of the Right to 

Organise Convention, 1948 (No. 87), or the Right to Organise and Collective Bargaining 

Convention, 1949 (No. 98). 
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A. Previous examination of the case 

231. At its October–November 2017 meeting, the Committee made the following 

recommendations in relation to this case [see 383rd Report, para. 170]: 

(a) The Committee urges the Government to transmit a copy of the court judgments in the 

cases of Mr Zeng Feyiang, Ms Zhu Xiaomei, Mr Tang Huanxing and Mr Meng Han 

without delay. It further requests the Government to provide detailed information on the 

alleged harsh treatment of the labour activists while in custody, and, in particular, alleged 

numerous interrogations underwent by the accused. 

(b) The Committee requests the Government to provide detailed information on the alleged 

obstacles to the exercise of freedom of association in the country, in particular, the 

prohibition to join or form trade unions outside the ACFTU structure; the use by the 

Government of public order laws to crack down on activists and trade unionists, and the 

impossibility for a worker to participate in a legitimate strike or demonstration without 

violating Chinese law that prohibits the disturbance of public order. 

(c) The Committee requests the Government to confirm that Mr Deng and Mr Peng are no 

longer under investigation and will not be prosecuted. 

(d) Regretting that no information has been provided regarding the alleged beating and 

injuries suffered by workers and their representatives at the shoe factory, as well as 

Mr Chen and Zhu Xinhua (labour dispute at the bag factory), the Committee requests the 

Government to provide detailed information on the outcome of the relevant investigations. 

(e) The Committee requests the Government to keep it informed of the outcome of the 

investigation into the alleged incident involving Mr Meng’s father and, in particular, to 

indicate whether any link is established with Mr Meng and his allegations of detention due 

to his engagement in workers’ rights advocacy activities. 

B. The Government’s reply 

232. By its communications dated 6 March and 26 April 2018, the Government informs that a 

special investigation into the allegations in this case had been carried out. With regard to the 

alleged cruel treatment of Mr Zeng and others during their detention, the investigation 

revealed that they were not subject to cruel treatment while in detention. The Government 

adds that the public security authority deals with cases in strict conformity with the relevant 

legal provisions and that the rights of those concerned were sufficiently guarded during the 

hearing process.  

233. The Government reiterates that the national Constitution provides that citizens enjoy 

freedom of speech, press, assembly, association, procession and demonstration. 

Furthermore, labour and trade union laws also provide that workers have the right to 

participate in and organize trade unions in accordance with the law, and specify legal 

requirements for exercising these rights. The Government also points out that, in February 

2001, the Standing Committee of the National People’s Congress of China ratified, without 

reservation, the International Covenant on Economic, Social and Cultural Rights, Article 8, 

paragraph 1(d) of which provides for the right to strike exercised in conformity with the laws 

of the country. The Government reaffirms that the implementation of the aforementioned 

laws is protected by constitutional provisions that safeguard the exercise by citizens of their 

rights of assembly, procession and demonstration according to law, and maintains social 

stability and public order. The Government further indicates that to implement the 

abovementioned rights, the Law on Assemblies, Processions and Demonstrations sets outs 

procedures for such events.  

234. The Government further indicates that the investigation into the alleged beating of workers 

revealed that the local public security authorities in Guangdong Province did not receive any 

complaints reporting cases of beating of workers at the Lide Shoe Factory (the shoe factory), 
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nor of Mr Chen, Ms Zhu Xinhua and others. Regarding the alleged destruction of the door 

in Mr Meng’s rented house, the Government indicates that local public security authorities 

worked promptly on the case and that after several visits and investigations there has been 

no effective lead to identify the suspect. The Government also informs that the local 

authorities are continuing the investigation in accordance with Chinese law and that they 

will provide further information on the progress in a timely manner.  

235. The Government also provides information on the trade union movement in China. It 

indicates, in particular, that the current trade union system has historical origins, is the result 

of the independent choice of trade unions and is compatible with national circumstances. 

Trade unions follow an organizational leadership principle of combining industrial and 

geographical lines. A federation of trade unions is established at the provincial, prefectural 

and county levels. The All-China Federation of Trade Unions (ACFTU) was formed as a 

united national centre and is the umbrella body of all local federations of trade unions and 

national industrial unions. The Government emphasizes that, under such a system, trade 

unions have achieved remarkable progress in protecting the rights and interests of workers. 

According to the Government, trade unions have constantly strengthened their grass-roots 

organizational bases. By the end of September 2017, there were 2.809 million grass-roots 

trade unions with a membership of 303 million workers, 140 million of which were rural 

migrant workers. A total of 2.46 million collective agreements have been concluded, 

covering 6.441 million enterprises and 280 million workers. Furthermore, 2.252 million 

enterprise or institution unions have put in place the workers’ congress or the workers’ 

assembly system, with 250 million workers involved; 2.2 million unions have set up a 

corporate transparency system, with the participation of 240 million workers. The 

Government considers that trade unions in China play an important role in the development 

of workers’ rights in the country and building harmonious and stable labour relations through 

actively pushing for legislation affecting the rights and interests of workers and proactive 

employment policies; promoting better consultation and coordination mechanisms involving 

trade unions, government and enterprises; stepping up collective bargaining practices; 

strengthening the monitoring and analysis system for labour relations dynamics; and helping 

and supporting the working poor, delivering services to rural migrant workers, etc. 

The Committee’s conclusions 

236. The Committee recalls that this case concerns allegations of arrest and detention on charges 

of “gathering a crowd to disturb public order” of advisers and paralegals who have 

provided support services to workers and their organizations in handling individual and/or 

collective labour disputes. It recalls, in particular, that it expressed its concern over the 

heavy sentences imposed on Mr Zeng Feyiang (three years suspended), Ms Zhu Xiaomei 

(18 months suspended), Mr Tang Huanxing (18 months suspended), and Mr Meng Han 

(21 months). The Committee had previously noted the complainant’s allegations which, the 

Committee considered, “would seem to indicate that the four activists were indeed indicted 

for having exercised genuine workers’ representative activities” [see para. 163 of the 

383rd Report]. Given the serious nature of the allegations, to allow it to undertake an 

objective examination, the Committee had urged the Government to transmit a copy of the 

judgments in cases concerning Mr Zeng, Ms Zhu Xiaomei, Mr Tang and Mr Meng without 

delay. The Committee deeply regrets that the Government has yet to supply a copy of the 

court judgment.  

237. The Committee notes, however, that the judgment regarding the four activists is now publicly 

available. The court found that they directly participated in the stoppage, blocked the factory 

entrance and disturbed the production order. The court further found that some workers 

prevented others from working normally and insulted those who wanted to work. As a result, 

production was paralyzed and led to a serious financial loss to the company (US$136,000). 

The court considered that the advisers should have resorted to legal channels to resolve 
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their dispute instead of obstructing the intervention of public authorities and inciting 

workers to engage in work stoppage and disturbing public order, thus violating the legal 

interests of others and the company.  

238. The Committee recalls its emphasis from its previous examination that this case must be 

seen in the context of the overall legislative framework which does not allow workers to join 

or form trade unions unless the local unions affiliate with the ACFTU. It further recalls the 

complainant’s allegations that: the Government has frequently used public order laws to 

crack down on legal activists and trade unionists; that it is not possible for a worker to 

participate in a legitimate strike or demonstration without violating Chinese law that 

prohibits the disturbance of public order; and that it is common for the prosecutor and the 

court to view industrial action taken by workers as public security violations rather than as 

the exercise of fundamental rights. Given the serious nature of these allegations, the 

Committee had urged the Government to provide detailed observations thereon. The 

Committee notes that the Government provides a detailed explanation of the national trade 

union system and the role trade unions play in protecting the rights and interests of workers. 

The Committee notes, in particular, the Government’s indication that the ACFTU is a united 

national centre and is the umbrella body of all local federations of trade unions and national 

industrial unions. The Committee recalls in this respect that the right of workers to establish 

and join organizations of their own choosing in full freedom cannot be said to exist unless 

such freedom is fully established and respected in law and in fact. The right of workers to 

establish organizations of their own choosing implies, in particular, the effective possibility 

of forming, in a climate of full security, organizations independent both of those which exist 

already and of any political party [see Compilation of decisions of the Committee on 

Freedom of Association, sixth edition, 2018, paras 472 and 475]. The Committee considers 

that the existence of a workers’ organization should not constitute an obstacle to the 

establishment of another, if the workers so wish, and requests the Government to keep it 

informed of measures taken to ensure the right of all workers to form and join the 

organization of their own choosing.  

239. The Committee further notes the Government’s indication that China has ratified the 

International Covenant on Economic, Social and Cultural Rights, and that the 

implementation of trade union rights is protected by the Constitution and the national 

legislation, including the Law on Assemblies, Processions and Demonstrations. While 

noting the information provided by the Government, the Committee observes that it does not 

reply to the complainant’s allegation that in practice, the Government has frequently used 

public order laws to crack down on legal activists and trade unionists; that it is not possible 

for a worker to participate in a legitimate strike or demonstration without violating Chinese 

law that prohibits the disturbance of public order; and that it is common for the prosecutor 

and the court to view industrial actions taken by workers as public security violations rather 

than as the exercise of fundamental rights. Bearing in mind the court findings in the above-

mentioned judgment regarding the four activists, which would appear to limit the exercise 

of the right to strike, the Committee requests the Government to reply to these specific 

allegations by specifying the conditions for the effective exercise of the right to strike in law 

and in practice.  

240. The Committee further recalls that it had requested the Government to provide detailed 

information on the alleged harsh treatment of the labour activists while in custody, and, in 

particular, alleged numerous interrogations of the accused. The Committee notes that the 

Government indicates that a special investigation into the situation was carried out and 

revealed that Mr Zeng and others were not subject to cruel treatment while in detention. The 

Government reiterated that the public security authority deals with cases in strict conformity 

with relevant legal provisions and that the rights of those concerned were sufficiently 

safeguarded during the hearing. The Committee requests the Government to transmit a copy 

of the investigation report.  



GB.334/INS/10 

 

GB334-INS_10_[NORME-181029-14]-En.docx  75 

241. In its previous examination, the Committee had also regretted that no information had been 

provided by the Government regarding the alleged beating and injuries suffered by workers 

and their representatives at the shoe factory, as well as Mr Chen and Ms Zhu Xinhua (labour 

dispute at the bag factory) and requested the Government to provide detailed information 

on the outcome of the relevant investigations. The Committee notes the Government’s 

indication that the investigation revealed that the local public security authorities in 

Guangdong Province did not receive any complaints reporting cases of beating of workers 

at the shoe factory, nor of Mr Chen, Ms Zhu Xinhua and others at the bag factory. The 

Committee recalls that all allegations of violence against workers who are organizing or 

otherwise defending workers’ interests should be thoroughly investigated and full 

consideration should be given to any possible direct or indirect relation that the violent act 

may have with trade union activity. In the event of assaults on the physical or moral integrity 

of individuals, the Committee has considered that an independent judicial inquiry should be 

instituted immediately with a view to fully clarifying the facts, determining responsibility, 

punishing those responsible and preventing the repetition of such acts [see Compilation, 

op. cit., paras 101 and 105]. The Committee considers that even in the absence of complaints 

to the local authorities, the allegations in this case should be drawn to the attention of the 

relevant authority for full investigation. The Committee therefore urges the Government to 

conduct a full investigation into these allegations without further delay and to keep it 

informed of the outcome. 

242. Regarding the allegations of pressure suffered by the relatives of Mr Meng, the Committee 

notes the Government’s indication that local public security authorities worked promptly on 

the case of the alleged destruction of the door in Mr Meng’s rented house, and that after 

several visits and investigations there has been no effective lead to identify the suspect. Local 

authorities are continuing the investigation in accordance with Chinese law and will provide 

further information on the progress in a timely manner. The Committee requests the 

Government to keep it informed of the developments in this regard. 

243. Finally, the Committee once again requests the Government to confirm that Mr Deng and 

Mr Peng are no longer under investigation and will not be prosecuted. 

The Committee’s recommendations 

244. In the light of its foregoing interim conclusions, the Committee invites the 

Governing Body to approve the following recommendations: 

(a) The Committee requests the Government to keep it informed of measures 

taken to ensure the right of all workers to form and join the organization of 

their own choosing. 

(b) The Committee requests the Government to reply to the specific allegations in 

relation to the right to strike in practice, including the frequent use of public 

order laws to restrict its exercise, by specifying the conditions for the effective 

exercise of this right in law and in practice.  

(c) The Committee requests the Government to transmit a copy of the report of 

the investigation into the alleged harsh treatment of the labour activists while 

in custody and numerous interrogations of the accused. 

(d) The Committee urges the Government to conduct a full investigation into the 

alleged beating and injuries suffered by workers and their representatives at 

the shoe factory, as well as Mr Chen and Ms Zhu Xinhua (labour dispute at 

the bag factory) without further delay and to keep it informed of the outcome.  
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(e) The Committee requests the Government to keep it informed of the outcome 

of the ongoing investigation into the destruction of the door in Mr Meng 

Han’s rented house. 

(f) The Committee once again requests the Government to confirm that Mr Deng 

and Mr Peng are no longer under investigation and will not be prosecuted. 

CASE NO. 3090 

REPORT IN WHICH THE COMMITTEE REQUESTS 

TO BE KEPT INFORMED OF DEVELOPMENTS 

 

Complaint against the Government of Colombia  

presented by 

the Single Confederation of Workers of Colombia (CUT) on behalf of its affiliated 

unions 

– the National Union for those working in the transport of goods, documents, 

packages, couriers, mass transport, containers, and other similar services 

provided to industry and the economic sector in Colombia (SINTRAIMTCOL) 

– the Union of Public Employees of the National Training Service – SENA 

(SINDESENA) and 

– the Union of Workers for the San Rafael University Hospital (ASINTRAF) 

Allegations: Complainant alleges numerous 

anti-union acts, including anti-union 

persecution and discrimination, dismissals, and 

hindering collective bargaining in private 

companies and public institutions 

245. The complaint is contained in a communication dated 16 May 2014 from the Single 

Confederation of Workers of Colombia (CUT) on behalf of its affiliated unions, the National 

Union for those working in the transport of goods, documents, packages, couriers, mass 

transport, containers, and other similar services provided to industry and the economic sector 

in Colombia (SINTRAIMTCOL); the Union of Public Employees of the National Training 

Service – SENA (SINDESENA); and the Union of Workers for the San Rafael University 

Hospital (ASINTRAF). 

246. The Government sent its observations in communications dated 14 May 2015, 14 June 2016, 

30 September 2016, 7 March 2018 and 26 September 2018. 

247. Colombia has ratified the Freedom of Association and Protection of the Right to Organise 

Convention, 1948 (No. 87), the Right to Organise and Collective Bargaining Convention, 

1949 (No. 98), the Labour Relations (Public Service) Convention, 1978 (No. 151), and the 

Collective Bargaining Convention, 1981 (No. 154). 

A. The complainant’s allegations 

248. In its communication dated 16 May 2014, the CUT indicates that the present complaint refers 

to cases of anti-union persecution and discrimination relating to three affiliated unions. 
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First case: SINTRAIMTCOL 

249. The complainant organization alleges that since SINTRAIMTCOL was established on 

30 August 2011, the board of directors of Coordinadora Mercantil in the city of Cartagena 

(hereafter “the enterprise”) has tried various methods to persuade workers to resign from the 

trade union, carrying out acts of persecution, repression and workplace harassment with a 

view to breaking up the union. The complainant states that on several occasions, the 

enterprise did not grant the trade union leave that had been requested and that furthermore, 

it retaliated against unionized workers when they requested that a judicial inquiry be carried 

out in 2011 into the fact that the enterprise violated the maximum working day. According 

to the complainant organization, the enterprise proceeded to abruptly impose changes on the 

working day of unionized workers in order to disperse the members of the union, preventing 

trade union leaders from being able to interact with one another. Moreover, the complainant 

organization alleges that only non-unionized workers were able to work extra hours and thus 

earn higher wages, and notes that in this regard, on 14 September 2012, SINTRAIMTCOL 

submitted a criminal complaint to the local branch of the Office of the Public Prosecutor in 

Cartagena citing the violation of the rights of assembly and association, however no progress 

has been made thus far concerning that complaint. 

250. The complainant organization states that, in addition to the aforementioned complaint, 

SINTRAIMTCOL submitted an administrative labour complaint to the Ministry of Labour 

and that on 8 February 2013 the enterprise received a fine for violating the right of 

association equivalent to 80 times the 2013 statutory minimum monthly wage. Furthermore, 

on 4 March 2013, by an order dated 7 December 2012, the enterprise received a fine from 

the Ministry of Labour equivalent to 50 times the 2013 statutory minimum monthly wage 

for not holding the final bargaining meeting in order to convene an arbitration tribunal 

relating to a list of claims. On 10 January 2014, the enterprise received another fine from the 

Ministry of Labour equivalent to 700 times the statutory minimum monthly wage for not 

complying with the order dated 7 December 2012. 

251. The complainant organization states that the fines imposed by the Ministry of Labour were 

insufficient, since the enterprise continued to carry out anti-union activities of harassment 

and discrimination. According to the complainant organization, with the aim of breaking up 

the trade union, the enterprise offered sums of money to unionized workers if they resigned 

from the enterprise. It states that at the end of December 2013, the chairman of the trade 

union, Mr Luis Carlos Pitalua Baza, and the trade union leader, Mr Leonardo Camargo 

Samudio, accepted the money offered by the enterprise and resigned. Following this, on 

4 January 2014, the unionized workers held a general assembly and decided to replace the 

leaders who had left their positions, electing Mr Edwin Ospino Fuentes as chairman, and 

Mr Arcenio Torres Orozco to the other leadership position. The CUT alleges that, 

notwithstanding the fine imposed by the Ministry of Labour on 10 January 2014, the 

enterprise continued to pressure unionized workers and managed to dismiss three unionized 

workers: Mr Marden Perea Martelo, Mr Edwin Isaac Villadiego Martínez and Mr José 

Augusto Bustamante del Toro. 

252. The complainant organization states that in the light of these facts, SINTRAIMTCOL sent a 

letter on 16 January 2014 to the director of the enterprise in Cartagena, to which it did not 

receive a response, and the following day it submitted a copy of that letter to the Ministry of 

Labour. As a result, an administrative investigation was initiated and it was decided, at the 

request of the trade union, to carry out a judicial assessment at the enterprise’s premises. The 

CUT alleges that, although this assessment was carried out on 30 January 2014, when the 

Ministry of Labour inspectors arrived, the trade union officials who had been identified by 

the Ministry to provide testimony had been removed from the premises. 
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253. According to the CUT, the pressure and threats were so great that many of the members of 

SINTRAIMTCOL could no longer put up with it, and on 7 February 2014, they signed 

agreements to terminate their employment contracts. In addition, the CUT alleges that the 

coordinator for industrial relations for the enterprise prepared the minutes of a general 

assembly meeting of the trade union supposedly held on 6 February 2014, at which the 

members of SINTRAIMTCOL had supposedly decided to dissolve the trade union, while 

the members had in fact been carrying out their work activities at the time of the supposed 

assembly meeting. Lastly, it states that SINTRAIMTCOL lodged complaints in that regard 

with the Ministry of Labour, the Ombudsman’s office and the Office of the Public 

Prosecutor. 

254. In view of the above, the CUT states that while institutions have been created to guarantee 

the right to organize: (i) the Office of the Public Prosecutor does not act swiftly or in a timely 

and agile manner when faced with repeated and systematic acts of anti-union harassment, 

persecution and discrimination, having merely limited itself to receiving the criminal 

complaint; (ii) the Ministry of Labour has demonstrated that it is more diligent in its actions, 

issuing the enterprise with substantial fines on three occasions, although those have not, 

however, been sufficient to stop the enterprise from carrying out the acts of anti-union 

harassment, persecution and discrimination; and (iii) draws attention to the fact that the 

efforts and speed of the Ministry of Labour in cases where collective bargaining is denied is 

not the same as in cases of anti-union harassment, persecution and discrimination. In light 

of this, the CUT affirms that the institutions mentioned, instead of protecting the right to 

organize, have become accomplices to the violations of labour rights by doing nothing or by 

not acting in a timely manner. 

Second case: SINDESENA 

255. The complainant organization states that the national training service (hereafter training 

institution) is a public body that has a large number of temporary workers experiencing 

serious difficulties relating to job security, and which appointed a new national director in 

March 2013 who refuses to recognize the leaders of the organization. The CUT confirms 

that cuts to student and worker welfare, the lack of resources for providing professional 

training, and, fundamentally, the lack of attention to the demands of the trade union leaders 

caused significant discontent among students and workers, which led to holding assemblies 

in which participants were repressed and mistreated by the police. The CUT states that in 

June 2013, with the Office of the Public Prosecutor and a senator acting as mediators, a 

dialogue was begun with the general directorate of the training institution, which culminated 

in agreements being concluded to seek a solution to the claims of the students and the 

workers through their organizations, and the commitment of these organizations to suspend 

the permanent assemblies and return to academic and administrative normality. 

256. The CUT alleges that, notwithstanding those agreements, the general directorate of the 

training institution took a series of decisions that contravened the agreements concluded and 

breached various points of the agreements, including those relating to improving medical 

services; the provision of plane tickets requested by SINDESENA for trade union activities; 

and other aspects relating to occupational safety and health. Furthermore, the CUT alleges 

that investigations were begun with a view to initiating disciplinary procedures against those 

workers who had legitimately exercised their right to protest and that requests for trade union 

leave were refused when requested by union leaders or members (in which regard 

SINDESENA submitted a complaint to the Ministry of Labour and an agreement was 

reached that established the criteria for granting such leave). 
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Third case: ASINTRAF 

257. The CUT alleges that, since 8 March 2012, the date on which ASINTRAF was established, 

the hospital has threatened not to renew the contracts of union members, has delayed paying 

salaries and has begun baseless disciplinary proceedings against union leaders. The 

complainant organization states that while the organization existed, it managed to recruit 

approximately 240 members who worked for the institution, including those who worked as 

part of the Associated Labour Cooperative (CTA), and as a consequence of the anti-union 

harassment and persecution, approximately 50 members resigned, many of them so that they 

would be able to continue working at the institution. 

258. The complainant organization states that on 19 June 2012, ASINTRAF presented a list of 

claims to the Ministry of Labour and the hospital, and that when the hospital refused to 

negotiate, ASINTRAF asked the Ministry of Labour to convene an arbitration tribunal to 

resolve the conflict. According to the complainant organization, despite the fact that 

ASINTRAF has submitted the name of the designated arbitrator, it is still waiting for 

progress to be made. The CUT states that as the collective conflict has not been resolved, 

special trade union immunity against unfair dismissal remains in force for workers affiliated 

to ASINTRAF, and as it is prohibited to dismiss unionized workers, the termination by the 

hospital of the employment of three union members implies anti-union discrimination. The 

first case concerns Ms Yolanda Cárdenas, a prominent union leader in ASINTRAF who 

worked in the hospital for almost four years as an auxiliary nurse in the radiology department 

and who was asked to resign on 26 October 2012 but refused to do so. On 7 November 2012, 

she was informed that she was being dismissed, and at the same time, ASINTRAF received 

the resignation of three members who also worked in the radiology department and who 

continue to work in the hospital.  

259. The second case concerns Mr Mario Bermúdez, who has worked in hospital admissions on 

a fixed-term contract that had been renewed without interruption for four years and who was 

dismissed on 22 November 2012 after joining ASINTRAF and while having special trade 

union immunity against unfair dismissal. The third is regarding Ms Claudia Patricia 

Arboleda, whose contract was terminated after joining ASINTRAF. The CUT states that the 

dismissal of these three leadership figures from within ASINTRAF constitutes a dangerous 

precedent for the rest of the members, who have expressed their fear of losing their jobs. It 

also highlighted the case of another member, Mr Daniel Andrés Sánchez, who, having 

worked at the hospital for eight years, resigned as he could no longer cope with the situation 

of occupational harassment and anti-union persecution. 

B. The Government’s reply 

260. In its communications dated 14 May 2015, 14 June 2016, 30 September 2016, 7 March 2018 

and 26 September 2018, the Government submitted its observations, as well as observations 

from the enterprises concerned, in relation to the three cases submitted by the complainant 

organization. 

First case: SINTRAIMTCOL 

261. The Government reports that during the period 2013–14, six complaints were filed relating 

to the violation of the right to freedom of association and refusal of collective bargaining, 

and investigations into four of them resulted in sanctions. With regard to the alleged pressure 

exerted by the enterprise to urge unionized workers to give up their membership, the 

Government reports that the Bolívar territorial directorate of the Ministry of Labour carried 

out an administrative investigation that led to resolution No. 0077 of 8 February 2013 which 

penalized the enterprise for violating labour standards relating to anti-union persecution. 
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With regard to trade union leave, the Government explains that one of the leave requests was 

denied because it had been submitted less than 24 hours before the activity was due to begin 

(which affected work planning within the enterprise). Concerning the other three cases, the 

enterprise stated that it would grant the leave as soon as more details had been provided 

relating to the activity (schedule and purpose of the activity). 

262. In addition, the Government reports that SINTRAIMTCOL submitted a complaint on 

22 January 2014, but that the investigation was closed when the trade union reported that the 

members of the union, at an assembly meeting on 6 February 2014 had unanimously voted 

to dissolve the organization. It also reports that the legal representative of some of the 

workers from SINTRAIMTCOL submitted an annulment and appeal action against the 

decision to close the investigation; the decision on that action has yet to be made. In that 

regard, the Government reports that: (i) the decision to dissolve the organization taken by 

SINTRAIMTCOL at the assembly meeting held on 6 February 2014 is provided for in 

article 376 of the Substantive Labour Code; and (ii) while SINTRAIMTCOL alleges that its 

members were at work at the time of the assembly meeting, thus implying that they could 

not be in two places at once, there is no proof to support that allegation. Likewise, the 

Government attaches a letter sent on 10 February 2014 by the chairman of SINTRAIMTCOL 

to the Bolívar territorial directorate of the Ministry of Labour in which all the disputes and 

complaints submitted by the trade union against the enterprise were withdrawn, highlighting 

that at the assembly meeting held on 6 February of that year, the members had freely and 

independently decided to dissolve and liquidate the trade union. That letter also indicates 

that, at the aforementioned assembly meeting, the chairman of SINTRAIMTCOL was 

granted the power and representation to withdraw all legal actions, disputes and complaints 

that had been filed. 

263. Concerning the list of claims presented by SINTRAIMTCOL, the enterprise informs that as 

an agreement had not been reached between the parties, the trade union organization, on the 

advice of the CUT representative, withdrew from the negotiations, demanding that an 

official document concluding the direct settlement phase be signed, which occurred on 

18 February 2012. According to the enterprise, several workers affiliated to 

SINTRAIMTCOL requested that the enterprise terminate their employment contracts by 

mutual agreement, because they had received better offers of employment. Furthermore, the 

enterprise states that unionized and non-unionized workers were dismissed for serious 

misconduct. It states that the ordinary labour courts and/or the court of appeal judge ruled 

on various disciplinary and dismissal procedures for valid reasons in the favour of the 

enterprise and that other procedures are awaiting a ruling. The enterprise informs that no 

collective labour disputes are ongoing with SINTRAIMTCOL as the trade union 

organization was dissolved and liquidated before the dispute could be resolved by arbitration 

award, and the only matter pending a ruling by the competent labour judge is the withdrawal 

of the legal personality and trade union registration. 

Second case: SINDESENA  

264. The Government reports that SINDESENA filed two complaints against the training 

institution: the first of them on 12 April 2014 which was withdrawn and archived on 

27 November 2014 when an agreement was reached with the training institution (including 

agreements relating to trade union leave); and the second on 18 June 2014 for alleged 

non-compliance with employment obligations (delays in paying fees and travel expenses for 

journeys undertaken in 2013 and 2014). With regard to the latter complaint, the Government 

reports that through resolution No. 3091 of 4 November 2016, the Ministry of Labour 

decided not to punish the training institution because, from the evidence presented, there 

was no clear motive on the part of the institution to undermine the development of the trade 

union organization or its effective operation. The Government also informs that the appeal 

filed was settled on 6 December 2017, with aforementioned resolution No. 3091 being 
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upheld, which stated that matters relating to the terms of payment of fees and travel expenses 

should be addressed to the Office of the Public Prosecutor and the Comptroller General of 

the Nation, the institutions responsible for the control and monitoring of such matters. 

265. For its part, the training institution states that: (i) it is a public body that respects the 

principles of association and collective bargaining; (ii) in 2014 it convened the trade unions 

to begin the process of discussing the list of claims, and the trade unions unilaterally and 

before beginning the stage of concluding the points not yet agreed on the list, decided to 

withdraw from the bargaining process, putting an end to the negotiations on 28 July 2014; 

(iii) the coordination of the administrative relationship with the trade union organizations is 

carried out by the general secretary of the training institution and not the director of the 

enterprise; furthermore, the enterprise has a decentralized management model, and thus the 

non-compliance of one centre cannot be understood to be non-compliance across the whole 

training institution; and (iv) with regard to trade union leave and the provision of plane 

tickets, these matters were already the subject of an appeal in which the Penal Chamber of 

the Supreme Court of Bogotá, in its ruling dated 6 November 2013, upheld the first instance 

ruling that stated that the training institution had not violated the trade union rights of 

SINDESENA. 

Third case: ASINTRAF 

266. The Government highlights that freedom of association implies the freedom to join or not 

join a union, and indicates that the complainant organization has not attached any proof that 

demonstrates that the resignation of the members of ASINTRAF were a result of pressure 

from the hospital. It also notes that ASINTRAF submitted three complaints against the 

hospital; in two of the cases the hospital was absolved of guilt, and in the third, despite the 

fact that in the first instance the hospital was penalized for violating ASINTRAF’s right to 

organize, that decision was revoked in its entirety. 

267. With regard to the hospital’s alleged refusal to negotiate the list of claims, the Government 

reports that there was no refusal to negotiate and that all the legal stages established in the 

collective bargaining procedure were met. It states that, although the arbitration tribunal 

issued an arbitration award on 20 June 2013 that settled the collective dispute, the hospital 

lodged an appeal against the award in July 2013, and that appeal is currently before the 

Supreme Court of Justice. The Government also reports that since the complaint was 

submitted, two collective agreements have been concluded between the hospital and 

ASINTRAF, one of which was in force from 1 April 2016 to 31 March 2018 and the other 

of which was signed on 25 April 2018 and will remain in force until 31 March 2020. In those 

collective agreements, which have been attached by the Government, wage increases and 

trade union leave were agreed, and the hospital agreed to provide the use of facilities and a 

financial grant to ASINTRAF to carry out trade union activities and training and to 

strengthen the trade union organization. 

268. Concerning the failure to extend contracts for workers at the hospital, the Government states 

that, according to article 61(c) of the Substantive Labour Code, the failure to extend a fixed-

term contract is not an unfair dismissal but rather the termination of a contract at the end of 

its agreed term. The Government also refers to ruling No. T-116 of 2009 in which the 

Constitutional Court highlighted the fact that in fixed-term contracts concluded with 

employees who participate in trade union activities there is no need to seek legal 

authorization to terminate such contracts, and thus, in law, the expiry of the agreed fixed-

term is not strictly speaking an unfair dismissal. The Government adds that the complainant 

organization has not provided clear evidence of anti-union persecution and neither has it 

resorted to the national justice system with regard to the alleged irregularities in the failure 

to extend the fixed-term contracts of some of the workers. 
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C. The Committee’s conclusions 

269. The Committee notes that this case concerns several allegations of anti-union acts, including 

anti-union persecution and discrimination, dismissals and hindering collective bargaining, 

in relation to three trade union organizations affiliated to the CUT: SINTRAIMTCOL, 

SINDESENA and ASINTRAF. 

270. With regard to SINTRAIMTCOL, the Committee observes that the allegations relate to acts 

of anti-union discrimination carried out by the enterprise since the trade union was founded 

on 30 August 2011 until the date of its dissolution on 6 February 2014, including acts of 

persecution and workplace harassment against trade unionists to encourage them to resign 

from the union and cause the union to be dissolved. The Committee notes that, according to 

information from the complainant and the Government concerning those acts, 

SINTRAIMTCOL filed a criminal complaint on 14 September 2012 (in which regard no 

progress has yet been made) as well as filing three complaints with the Ministry of Labour 

(on 8 February 2013 the enterprise received a fine for violating the right of association 

equivalent to 80 times the statutory minimum monthly wage; on 4 March 2013 the enterprise 

received a fine from the Ministry of Labour equivalent to 50 times the statutory minimum 

monthly wage for not holding the final bargaining meeting in order to convene an arbitration 

tribunal; and on 10 January 2014, the enterprise received another fine equivalent to 

700 times the statutory minimum monthly wage for the same reason). The Committee notes 

the complainant’s allegation that while the Ministry of Labour penalized the enterprise with 

considerable fines, these fines were not enough to stop the enterprise from committing acts 

of anti-union harassment, persecution and discrimination and that: (i) the enterprise 

dismissed three trade unionists (Mr Marden Perea Martelo, Mr Edwin Isaac Villadiego 

Martínez and Mr José Augusto Bustamante del Toro); (ii) the chairman of the trade union 

and one of the union leaders left at the end of December 2013 after receiving money; and 

(iii) on 7 February 2014, several trade unionists were pressured into signing agreements to 

terminate their contracts. 

271. In that regard, the Committee takes note that the Government states that: (i) in some cases 

the dismissals were by mutual agreement and in the cases where the employment was 

terminated by the enterprise, the dismissals were fair; (ii) the Ministry of Labour decided to 

archive a complaint submitted by SINTRAIMTCOL on 22 January 2014, when the trade 

union reported that at the general assembly held on 6 February 2014 the unanimous decision 

had been made to dissolve and liquidate the trade union; and (iii) the representative of some 

SINTRAIMTCOL workers submitted an annulment and appeal action against the decision 

to archive the investigation, and a decision on that has yet to be made. 

272. The Committee also takes note of the fact that: (i) while the CUT maintains that the members 

of SINTRAIMTCOL were working at the time of the supposed assembly meeting and that 

they therefore could not have attended it, the Government has attached a copy of a letter 

sent by the chairman of SINTRAIMTCOL on 10 February 2014 to the Bolívar territorial 

directorate of the Ministry of Labour in which all the disputes and complaints submitted by 

the trade union against the enterprise were withdrawn, highlighting that at the assembly 

meeting held on 6 February of that year, the members had freely and independently decided 

to dissolve and liquidate the trade union; (ii) the CUT notes that SINTRAIMTCOL filed 

complaints relating to the dissolution and liquidation of the trade union with the Ministry of 

Labour, the Ombudsman’s office and the Office of the Public Prosecutor; and (iii) the 

Government states that as SINTRAIMTCOL has dissolved and liquidated, the only matter 

awaiting a ruling by the competent labour judge is the withdrawal of the legal personality 

and trade union registration. 

273. The Committee notes with concern that no progress has been made so far regarding: (i) the 

criminal complaint filed by SINTRAIMTCOL on 14 September 2012 relating to the events 
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contained in the complaint; and (ii) the complaints that, according to the CUT, 

SINTRAIMTCOL filed with the Ministry of Labour, the Ombudsman’s office and the Office 

of the Public Prosecutor regarding its dissolution. The Committee notes that it is clear from 

the allegations made by the complainant organization and the Government’s observations 

that, while some complaints made by SINTRAIMTCOL have led to fines being issued for 

violating the freedom of association, some complaints are still pending despite the lengthy 

period of time that had passed. The Committee also notes that the complainant organization 

alleges that the sanctions that were imposed have not been dissuasive and that the anti-union 

practices have continued, leading to the fraudulent alleged self-dissolution of the 

organization. In this regard, the Committee recalls that where cases of alleged anti-union 

discrimination are involved, the competent authorities dealing with labour issues should 

begin an inquiry immediately and take suitable measures to remedy any effects of anti-union 

discrimination brought to their attention [see Compilation of decisions of the Committee 

on Freedom of Association, sixth edition (2018), para 1159]. 

274. Recalling that the Committee has on several occasions requested that the Government take 

the necessary measures to expedite the resolution of complaints of anti-union discrimination 

[see 374th Report, March 2015, Case No. 2946, para. 251; Case No. 2960, para. 267; and 

Case No. 3061], and in particular taking into account that the supposed self-dissolution of 

SINTRAIMTCOL took place shortly after the enterprise was ruled as having carried out a 

series of anti-union acts, the Committee requests the Government to take the necessary 

measures to ensure that all the pending disputes and complaints submitted by 

SINTRAIMTCOL to the Ministry of Labour, the Ombudsman’s office and the Office of the 

Public Prosecutor are resolved as quickly as possible. It also asks the Government to provide 

information regarding the status of the procedure to withdraw the legal personality and 

trade union registration of SINTRAIMTCOL. Furthermore, the Committee requests the 

complainant organization to provide further information on the complaints filed in relation 

to the dissolution and liquidation of the trade union and to indicate whether legal action has 

been taken regarding the dismissal of the trade unionists Mr Marden Perea Martelo, 

Mr Edwin Isaac Villadiego Martínez and Mr José Augusto Bustamante del Toro, and if so, 

to provide information in that regard.  

275. Turning to the case relating to SINDESENA, the Committee notes that the allegations refer 

to the fact that the new national director of the public training institution (who took office in 

March 2013) was unaware of the appeals lodged by the trade union leaders, did not grant 

trade union leave and did not comply with several points of an agreement signed in June 

2013 (including the provision of plane tickets), which meant that teachers and students were 

unable to hold protests to express their displeasure regarding various measures put in place 

by the institution to the detriment of worker and student welfare. 

276. In this regard, the Committee takes note that, according to the Government: (i) the 

allegations relating to trade union leave and the provision of plane tickets were the subject 

of an appeal in which the Penal Chamber of the Supreme Court of Bogotá handed down a 

sentence on 6 November 2013, upholding the first instance ruling that stated that the training 

institution had not violated the trade union rights of SINDESENA; (ii) SINDESENA filed 

two complaints with the Ministry of Labour, the first on 12 April 2014 which was withdrawn 

and archived on 27 November 2014 after an agreement was reached with the training 

institution (including agreements relating to trade union leave); and the second on 18 June 

2014 for alleged non-compliance with labour obligations (delays in paying fees and travel 

allowances for journeys in 2013 and 2014) which was dismissed by the Ministry because 

there was no proof that the institution was seeking to undermine the development of the trade 

union organization or its effective operation; and (iii) in 2014, subsequent to lodging the 

present complaint, the training institution convened the trade unions to begin the process of 

discussing the list of claims, and the trade unions unilaterally and before beginning the stage 
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of concluding the points not yet agreed on the list, decided to withdraw from the bargaining 

process, putting an end to the negotiations on 28 July 2014. 

277. The Committee notes that, while the complainant organization and the Government have not 

provided up-to-date information, according to information that is publicly available, on 

22 September 2015, the training institution and SINDESENA signed a framework workplace 

agreement in which various points were agreed, including with regard to trade union leave, 

plane tickets and investigations into trade union persecution. The Committee also notes that 

on 19 October 2016, a new agreement was signed in which the parties committed to 

developing the 2015 framework workplace agreement and to resolving labour and academic 

problems, which had been occurring since 13 September 2016. The Committee requests the 

Government and the complainant organization to provide copies of those agreements. In 

light of the above, unless the complainant organization provides information to support the 

allegations relating to SINDESENA, the Committee will not pursue its examination of the 

allegations any further. 

278. Regarding the case relating to ASINTRAF, the Committee takes note that according to the 

allegations: (i) as a result of the anti-union harassment and persecution by the hospital, 

approximately 50 members resigned from the trade union (of a total of 240 members); and 

(ii) following the hospital’s refusal to negotiate a list of claims, on 19 June 2012 ASINTRAF 

asked the Ministry of Labour to convene an arbitration tribunal to resolve the conflict and, 

despite the collective dispute not being resolved and the special trade union immunity 

against unfair dismissal of the workers affiliated to ASINTRAF remaining in force, the 

hospital dismissed three trade unionists: Ms Yolanda Cárdenas, who led a protest and whose 

contract had been renewed for four years; Mr Mario Bermúdez, whose contract had been 

renewed for four years and who was dismissed after joining ASINTRAF; and Ms Claudia 

Patricia Arboleda, who after working for more than two years on extended fixed-term 

contracts, had her contract terminated after joining ASINTRAF. 

279. In this regard, the Committee takes note that, according to the Government: (i) freedom of 

association is both the freedom to be a member and the freedom not to be a member, and 

the complainant organization has not demonstrated that the resignations were as a result of 

the pressure applied by the hospital; (ii) in 2013 and 2014 ASINTRAF submitted three 

complaints against the hospital to the Ministry of Labour; in one case, the Ministry 

completely withdrew a resolution that punished the hospital for violating the right to 

association of ASINTRAF members, and in the other two cases, it ruled to acquit the 

hospital; (iii) the employment contracts were terminated as the planned contract period had 

come to an end, and despite there being a collective dispute, the right to organize was not 

violated given that special trade union immunity against unfair dismissal means that workers 

may not be dismissed without proven just cause and, in this case, the decision not to extend 

the fixed-term employment contracts does not constitute unjustified dismissal; and (iv) the 

complainant organization has not provided proof of anti-union persecution, or that it sought 

justice in the courts in relation to the alleged irregularities when the fixed-term contracts of 

the hospital workers were not renewed. 

280. Recalling that no person shall be prejudiced in employment by reason of trade union 

membership or legitimate trade union activities, whether past or present [see Compilation, 

op. cit., para. 1074], the Committee asks the Government to carry out an inquiry into the 

reasons behind the failure to renew the contracts of Ms Yolanda Cárdenas, Mr Mario 

Bermúdez and Ms Claudia Patricia Arboleda and to keep the Committee informed in that 

regard. Furthermore, the Committee requests the complainant organization to explain why 

it has not initiated legal action regarding the decision not to extend the contracts in question. 

281. Concerning collective bargaining between the hospital and ASINTRAF, the Committee takes 

note that, according to the Government, while an appeal for annulment is before the 
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Supreme Court of Justice with respect to the 2013 list of claims, since the present complaint 

was submitted, the hospital and ASINTRAF have concluded two collective agreements, one 

of which was in force from 1 April 2016 to 31 March 2018 and the other of which was signed 

on 25 April 2018 and will remain in force until 31 March 2020, in which wage increases 

and trade union leave were agreed and the hospital agreed to provide the use of facilities 

and a financial grant to ASINTRAF to carry out trade union activities and training and to 

strengthen the trade union organization. The Committee notes these collective agreements 

with interest, as they seem to indicate that the hospital’s alleged harassment, anti-union 

persecution and refusal to negotiate with ASINTRAF may have been overcome. 

The Committee’s recommendations 

282. In light of its foregoing conclusions, the Committee invites the Governing Body to 

approve the following recommendations: 

(a) The Committee requests the Government to take the necessary measures to 

ensure that all the pending disputes and complaints presented by 

SINTRAIMTCOL to the Ministry of Labour, the Ombudsman’s office and the 

Office of the Public Prosecutor are resolved as soon as possible. The 

Committee also requests the Government to provide information regarding 

the status of the process of withdrawing the legal personality and trade union 

registration of SINTRAIMTCOL. Furthermore, the Committee asks the 

complainant organization to provide further information on the complaints 

filed in relation to the dissolution and liquidation of the trade union and to 

indicate whether legal action has been taken with regard to the dismissals of 

the trade union members Mr Marden Perea Martelo, Mr Edwin Isaac 

Villadiego Martínez and Mr José Augusto Bustamante del Toro, and if so, to 

provide information in that regard. 

(b) The Committee requests the Government and the complainant organization 

to provide copies of the agreements reached on 22 September 2015 and 

19 October 2016 with SINDESENA. 

(c) The Committee requests the Government to conduct an inquiry into why the 

contracts of Ms Yolanda Cárdenas, Mr Mario Bermúdez and Ms Claudia 

Patricia Arboleda were not renewed and to keep the Committee informed in 

that regard. Furthermore, the Committee requests the complainant 

organization to explain why it has not taken legal action regarding the 

decision not to extend the contracts in question. 

CASE NO. 3137 

REPORT IN WHICH THE COMMITTEE REQUESTS 

TO BE KEPT INFORMED OF DEVELOPMENTS 

 

Complaint against the Government of Colombia  

presented by 

the Single Confederation of Workers of Colombia (CUT) 

Allegations: The complainant organization 

alleges that the concept of union contracts, 
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whereby trade unions may sign agreements with 

enterprises for the provision of services or the 

performance of tasks by their own members, 

undermines the purpose and autonomy of trade 

union organizations, the right of workers to 

freedom of association, and free and voluntary 

collective bargaining 

283. The complaint is contained in a communication of 10 June 2015, presented by the Single 

Confederation of Workers of Colombia (CUT). 

284. The Government sent its observations in communications received on 24 May 2016 and on 

1 December 2017. 

285. Colombia has ratified the Freedom of Association and Protection of the Right to Organise 

Convention, 1948 (No. 87), the Right to Organise and Collective Bargaining Convention, 

1949 (No. 98), and the Collective Bargaining Convention, 1981 (No. 154). 

A. The complainant’s allegations 

286. In a communication of 10 June 2015, the complainant organization alleges the anti-union 

nature of union contracts, a type of contractual arrangement established by Colombian 

legislation whereby a trade union agrees to provide services or perform a task for an 

enterprise through its members. The complainant states that union contracts undermine the 

purpose and autonomy of trade union organizations, the right of workers to freedom of 

association, and free and voluntary collective bargaining, thus violating various provisions 

of Conventions Nos 87 and 98. 

287. The complainant organization first describes the concept of a union contract, defined by 

sections 482 et seq. of the Substantive Labour Code as a contract that is “concluded by one 

or more trade unions with one or more employers or employers’ organizations for the 

provision of services or the performance of a task by its members” and regulated by section 1 

of Decree No. 1429 of 2010, which provides that “a union contract, as a mutual agreement 

of a collective labour nature, has the characteristics of an authenticated, nominate and main 

contract, which may be concluded and executed by one or more trade unions with one or 

more employers or employers’ organizations for the provision of services or the performance 

of tasks by their own members, in the exercise of freedom of association, with administrative 

autonomy and financial independence on the part of the trade union or unions, and regulated 

by the standards and principles of collective labour law.” The complainant adds that, under 

the Colombian legislation in force, a union contract has the following characteristics: (i) a 

trade union organization that has signed a union contract is responsible both for the 

obligations arising directly from the contract and for compliance with the obligations 

established for its members; (ii) should the contract be terminated, the workers will continue 

to provide their services in accordance with the conditions stipulated in the contract until the 

contract expires; (iii) for all legal purposes, the legal representative of the trade union must 

represent the members participating in the union contract; and (iv) disputes arising in relation 

to the union contract may be resolved by a voluntary arbitration tribunal or by other 

alternative mechanisms should the parties agree to it; labour courts are the competent bodies 

in the absence of such clauses. 

288. The complainant organization states that it is clear from the above that a trade union that 

signs a union contract becomes an intermediary in the employment relationship, given that 

all the employer obligations relating to the performance of the task or the provision of the 
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service are in the hands of the union, as the workers who carry out the work do not have any 

legal connection to the user enterprise. The complainant adds that: (i) in recent years, the use 

of union contracts has undergone exponential growth, increasing from 46 in 2009 to 964 in 

2013, and that 1,796 union contracts were concluded between 1 January 2013 and 1 July 

2014; (ii) it is estimated that, in 2014, some 400,000 workers were bound by this type of 

contractual arrangement; (iii) out of the aforementioned 1,796 union contracts, 1,754 

(97.7 per cent) occurred in the public sector and 1,777 (98.9 per cent) in the health sector; 

(iv) in practice, union contracts have replaced associated labour cooperatives as a labour 

intermediation mechanism; (v) the 1,796 union contracts referred to above were concluded 

by 104 trade union organizations that supply labour to their contracting enterprises; and 

(v) this replacement and the surge in the number of union contracts are the result of various 

regulatory changes that occurred between 2010 and 2011 (the issuance of Decree No. 1429 

of 2010 streamlining procedures to conclude union contracts; the prohibition of the use of 

associated labour cooperatives for the supply of workers in permanent core functions of 

enterprises; and two Constitutional Court judgments – T-457 and T-303 of 2011 – which 

found that union contracts were not a source of labour rights). 

289. The complainant organization additionally states that the three main problems generated by 

the use of union contracts are: (i) the continuation and spread of illegal labour informality, 

as all the union contracts examined in the country seek to conduct activities specific to the 

user enterprises; (ii) the violation of basic labour rights, such as the right to social security 

or holidays; and (iii) the alteration of union activity. With regard to the latter, the 

complainant states that, of the various labour intermediation mechanisms, union contracts 

are of the greatest concern, as they not only involve illegally subcontracting tasks that are 

permanent functions of the enterprise, but they also entail subverting the principles and 

purposes of trade unionism, which are to improve the working conditions of union members 

through collective action, while union contracts are a form of segmenting the workforce so 

that a minority (the legal representative of the trade union) acts as the employer of the 

majority of the workers. The complainant adds in this respect that: (i) 41 per cent of the 

1,796 union contracts examined require workers to pay a fee simply to join the trade union; 

(ii) only 5.6 per cent of union contracts require the payment of union dues based on the 

national average (that is, approximately 1 per cent of incomes in the private sector and 2 per 

cent in the public sector), while the dues required by the remaining union contracts are 

usually higher than average; (iii) 65 per cent of the union contracts examined prohibit the 

exercise of the right to strike in the user enterprises; and (iv) 22 per cent of the union 

contracts studied expressly prohibit the exercise of freedom of expression. In the light of the 

foregoing, the complainant alleges that many supposed trade unions that manage union 

contracts are not real trade union organizations, as they are established solely for profit. 

290. The complainant organization also refers to the provisions of Conventions Nos 87 and 98 

that are allegedly violated by union contracts. The CUT points out, first, that in the 

framework of a union contract, union membership is synonymous with access to and 

remaining in employment, which means that workers face a high level of pressure both when 

joining and leaving the trade union organization. The complainant adds that, in so far as the 

workers bound by union contracts cannot freely leave the union that provides them with 

employment, union contracts violate both the right to freedom of association and the right 

to protection against anti-union discrimination, established respectively in Article 2 of 

Convention No. 87 and Article 1 of Convention No. 98. In this respect, the CUT states that 

the use of union contracts in Colombia is similar to the use of protection contracts in Mexico. 

The complainant also states that union contracts lack the democratic and collective nature 

that is essential to the functioning of real trade union organizations, given that the legislation 

applicable to union contracts does not require the union contract and the commercial offer 

to the user enterprise to be based on the participation of the union members or on any 

democratic mechanism for the discussion and adoption of the provisions of the union 

contract. This contrasts dramatically with Colombian legislation, which establishes, in detail, 
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conditions to ensure that other collective decisions of trade union organizations, in particular 

the signing of collective agreements, comply with democratic principles. The complainant 

considers that the above contravenes both Article 3 of Convention No. 87 relating to the 

election of union representatives in freedom and Article 4 of Convention No. 98 on the 

promotion of collective bargaining. The CUT also alleges that union contracts are contrary 

to Article 8 of Convention No. 87, which provides that workers’ and employers’ 

organizations shall respect the law of the land, since they constitute a triple violation of the 

Colombian legislation in so far as union contracts: (i) that have been signed by fake trade 

unions are not the result of freedom of association, but rather, of freedom of enterprise; 

(ii) facilitate illegal labour intermediation, as only temporary employment agencies can 

provide labour intermediation; and (iii) serve as a mechanism to sidestep workers’ labour 

rights. The complainant further states that union contracts violate Article 10 of Convention 

No. 87, which defines workers’ and employers’ organizations, given that the trade unions 

become intermediaries in the employment relationship, similar to temporary employment 

agencies, since in the framework of such contracts, all the employment obligations are in the 

hands of the unions, which subsequently alters them. Lastly, the complainant states that 

union contracts enable, encourage and promote the establishment of workers’ organizations 

dominated by employers, thus violating Article 2 of Convention No. 98, which prohibits any 

interference by employers and employers’ organizations in the establishment and 

functioning of workers’ organizations. 

291. The complainant organization further states that, in spite of its responsibility to ensure 

compliance with labour standards, the Ministry of Labour has not conducted any type of 

labour inspection or monitoring of trade union organizations and enterprises that use union 

contracts. Moreover, it has not alerted the legislator of the legal gaps in the regulations on 

union contracts, the ambiguities of which seem to allow for exceptions to labour rights. 

Furthermore, it has not requested the labour court to cancel the union registration of the fake 

unions that have signed union contracts. In particular, the complainant alleges that the 

administrative labour complaints that have been filed to date in relation to union contracts 

have not resulted in effective protection by the Ministry of Labour. The CUT refers, first, to 

an initial complaint that was submitted jointly with the Confederation of Workers of 

Colombia in 2012 to the Territorial Labour Directorate of Antioquia in relation to 

20 associated labour cooperatives that had become trade unions and subsequently hired the 

workers under a union contract. The CUT states that the Ministry of Labour did not 

recognize the trade union confederations as parties and that, after conducting an ex-officio 

investigation decided to close it, finding that there was no violation of any labour rights. The 

CUT refers, second, to a complaint filed on 3 December 2014 against the company Leonisa 

S.A (hereafter the apparel company) for using a union contract for its cleaning work. The 

complainant states that six months after the filing of the complaint, no investigation had been 

officially launched. 

292. In the light of the above, the complainant organization calls for: (i) the Ministry of Labour 

to carry out a comprehensive investigation of the union contracts concluded in the country 

in order to ensure compliance with labour rights; (ii) the Ministry of Labour to initiate legal 

proceedings to dissolve any trade unions for which union contracts have been associated 

with the violation of the legal standards governing the establishment and functioning of trade 

union organizations; (iii) the Ministry of Labour to guarantee the participation of the CUT 

in the investigation as a party to the proceedings; and (iv) Colombian legislation regarding 

union contracts to be brought into line with ILO Conventions and, in particular, for 

sections 482, 483 and 484 of the Substantive Labour Code to be repealed. 

B. The Government’s reply 

293. In a communication received on 22 June 2016, the Government includes, first, the comments 

of the Territorial Inspection, Supervision, Monitoring and Management Directorate of the 



GB.334/INS/10 

 

GB334-INS_10_[NORME-181029-14]-En.docx  89 

Ministry of Labour (IVC Directorate). The IVC Directorate states that, given that the issue 

of union contracts is closely linked to that of illegal labour intermediation, the Ministry of 

Labour and its inspection and monitoring authorities have taken preventive and corrective 

actions regarding the rights of workers bound by union contracts. The IVC Directorate points 

out, in particular, that during the second half of 2015, various tripartite meetings were held 

with a view to establishing points of consensus based on which the Ministry of Labour could 

adopt a policy that could mitigate the possible adverse effects of union contracts on 

collective labour relations. During those meetings: (i) representatives of the General 

Confederation of Labour, one of the country’s main trade union confederations, described 

the actions taken by the Confederation to apply union contracts as part of the relations 

between enterprises and trade unions; (ii) it was found that union contracts promote the 

expansion of relations between employers and trade union organizations and make it 

possible to support enterprises’ economic relations and assist trade unions through their 

members; (iii) the representatives of the various sectors all warned that, in the last five years, 

union contracts had been used to evade regulations on labour formalization, becoming a new 

source of labour intermediation not authorized by the law and sidestepping the minimum 

guarantees relating to membership to the social security scheme, health and occupational 

risks. The IVC Directorate concludes that union contracts should be a source of social 

support for trade unions and that, while such contracts are a concept in collective labour law, 

they differ from collective bargaining in that they have different purposes. It adds that the 

aforementioned tripartite meetings highlighted that the misuse of union contracts can, in 

some cases, undermine the rights of workers and trade union organizations and that efforts 

will be made to create a tool to facilitate the work of inspection bodies in order to sanction 

the misuse of such contracts and to deter irregular intermediation practices by means of 

union contracts. 

294. The Government subsequently submits its own observations and states that the alleged 

violation of Conventions Nos 87 and 98 is not clear, given that it is trade union organizations 

that promote union contracts. It adds that the mandate and competence of the Committee on 

Freedom of Association are limited to violations of the Conventions on freedom of 

association and collective bargaining and do not extend to the other international labour 

Conventions on working conditions. 

295. The Government also states that a union contract is a legal concept, that section 373(3) of 

the Substantive Labour Code establishes that trade union organizations are responsible for 

the conclusion of collective agreements and union contracts and that section 482 of the 

Substantive Labour Code, regulated by Decree No. 1429 of 2010, defines union contracts as 

follows: “A union contract is understood to mean a contract that is concluded by one or more 

trade unions and one or more employers or employers’ organizations for the provision of 

services or the performance of a task by their members. A copy of the union contract must 

be submitted, without exception, to the Ministry of Labour no more than 15 days after it is 

signed. The duration, revision and expiry of the union contract are governed by the terms of 

the individual labour contract.” 

296. The Government also refers to its initiatives to combat illegal labour intermediation and adds 

in this respect that: (i) the Formalization and First Job Act of 2010 and its regulations prohibit 

the misuse of associated labour cooperatives or any other form of relationship that 

undermines labour rights; (ii) the monitoring of this Act by the Ministry of Labour resulted 

in a decrease in the number of associated labour cooperatives from 2,117 in 2010 to 277 in 

2015; (iii) under the legislation in force, temporary employment agencies are the only 

enterprises authorized to conduct labour intermediation; (iv) Decree No. 583 of 2016 

specifies that employers may conclude civil and commercial contracts to outsource their 

business activities, but they cannot do so in order to disregard labour rights. 
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297. The Government adds that the rights of workers bound by union contracts are established by 

Decree No. 036 of 12 January 2016, which provides that: (i) the activity of workers who 

provide services under a union contract shall be regulated by sections 373, 482 and 483 of 

the Substantive Labour Code, by the present Decree, and by the provisions of the union 

contract and their respective regulations; (ii) the trade union signatory to the union contract 

is responsible for the fulfilment of the obligations arising from the contract, as well as the 

obligations established for the workers tasked with executing the contract; and (iii) should 

the trade union or the enterprise bound by the union contract be dissolved, the outstanding 

obligations to union members shall be considered first-class preferential debts. 

298. The Government also refers to the jurisprudence of the State Council and the Constitutional 

Court, which have confirmed the validity of union contracts, and draws attention to two 

Constitutional Court judgments (Judgments Nos T-303 and T-457 of 2011) which 

highlighted that: (i) in the framework of a union contract, a trade union resembles, but does 

not become, a non-profit employer; and (ii) the purpose of a union contract is to provide 

services or to perform tasks; the contract is carried out, not for profit, by a trade union 

through its members and in the exercise of freedom of association. Lastly, the Government 

indicates that the number of union contracts submitted per year rose from 50 in 2010 to 2,032 

in 2015. 

299. In a second communication, received on 1 December 2017, the Government indicates that, 

in order to prevent union contracts from being used as illegal labour intermediation 

mechanisms, often as a substitute for associated labour cooperatives, Decree No. 036 of 2016 

was issued to provide greater clarity on the following points: (i) determination of who are 

the union members bound by union contracts; (ii) authorization for the conclusion of union 

contracts; (iii) union liability; (iv) prior existence of the union and its members; and 

(v) guarantees of compliance and obligations of the contracting parties. The Government 

states that, following the entry into force of Decree No. 036 of 2016, the number of union 

contracts concluded dropped by 21 per cent between 2015 and 2016 and by 33 per cent when 

comparing the first eight months of 2017 to the same period in 2016. It adds that, while there 

are still challenges concerning labour inspections, actions to prevent and sanction illegal 

labour intermediation have been particularly important. 

300. With regard to the allegation that union contracts violate Conventions Nos 87 and 98, the 

Government reiterates that, under the Colombian Constitution, trade union organizations 

enjoy autonomy and are therefore free to conclude union contracts, in accordance with the 

law. Governments must therefore guarantee the independence of trade union organizations 

and protect the rights and guarantees arising from union contracts. 

301. Lastly, the Government attaches a decision of 21 April 2017, issued by the Ministry of 

Labour, relating to the complaint filed on 3 December 2014 against an apparel company and 

the trade union organization SINTRACONTEXA, in which the Ministry sanctions the 

company and the trade union with two fines of 4,000 monthly minimum wages each for 

illegal labour intermediation by means of a union contract, after finding that a subordinate 

employment relationship existed between the company and the union members. 

C. The Committee’s conclusions 

302. The Committee observes that, in the present case, the complainant organization alleges that 

union contracts, a type of contractual arrangement established by Colombian legislation 

whereby one or more trade unions may agree to provide services or perform a task for one 

or more employers or employers’ organizations through their members, undermine the 

purpose and autonomy of trade union organizations, the right of workers to freedom of 

association and free and voluntary collective bargaining, thus violating various provisions 

of Conventions Nos 87 and 98, ratified by Colombia. 



GB.334/INS/10 

 

GB334-INS_10_[NORME-181029-14]-En.docx  91 

303. The Committee notes the complainant organization’s indication that, as a result of various 

regulatory changes that occurred between 2010 and 2011 relating to the regulations 

applicable to the type of contractual arrangement that is the subject of the present complaint 

and to labour intermediation mechanisms in general, the use of union contracts has 

undergone exponential growth, with such contracts becoming illegal labour intermediation 

mechanisms that allow public and private employers to outsource their activities and avoid 

compliance with labour legislation. In this respect, the Committee notes that, with regard to 

the principles of freedom of association and collective bargaining, the complainant 

specifically alleges that: (i) union contracts alter and subvert union activity by giving the 

trade union an intermediation role in the employment relationship and the legal 

representative of the union the role of employer to union members; (ii) the characteristics 

of union contracts foster the establishment of fake trade union organizations that seek profit 

by means of such contracts; (iii) the workers concerned are deprived not only of many 

individual labour rights, but also of their rights to freedom of association and collective 

bargaining; and (iv) the Ministry of Labour has not conducted any type of inspection or 

monitoring of the trade union organizations and enterprises that have concluded union 

contracts. 

304. The Committee also notes that the Government, after emphasizing that the competence of 

the Committee on Freedom of Association does not extend to ILO Conventions other than 

those on freedom of association and collective bargaining, states that: (i) union contracts 

are a form of collective bargaining recognized by various provisions of the Substantive 

Labour Code, the purpose of which is to promote the expansion of relations between 

employers and trade union organizations and the validity of which has been confirmed by 

several judgments issued by the country’s high courts; (ii) in accordance with the principle 

of union autonomy, trade union organizations are responsible for deciding whether they 

wish to be linked to enterprises by means of union contracts; (iii) it is true that, in recent 

years, there have been many cases of misuse of union contracts and that such contracts have 

become a new source of illegal labour intermediation, often as a substitute for so-called 

associated labour cooperatives and as a way of avoiding various labour guarantees; 

(iv) however, with a view to preventing such misuse, Decree No. 036 of 2016 was adopted 

in an effort to provide greater clarity on the various aspects of the legal regime governing 

union contracts; and (v) while there are still challenges in this regard, actions to prevent 

and sanction illegal labour intermediation have been particularly important in recent years. 

305. With respect to the scope of its competence in this case, the Committee wishes to recall, first, 

that it has considered that it is not within its competence to reach a decision on violations 

of ILO Conventions on working conditions since such allegations do not concern freedom 

of association [see Compilation of decisions of the Committee on Freedom of Association, 

sixth edition, 2018, para. 20 of Annex 1]. The Committee therefore emphasizes that it is not 

within its competence to reach a decision on the possible violation of labour rights other 

than the rights to freedom of association and collective bargaining, which could affect the 

workers bound by union contracts. At the same time, it is within the competence of the 

Committee to determine to what extent the regulation and application of union contracts 

comply with the principles of freedom of association and collective bargaining and whether 

or not they undermine the union rights and collective bargaining rights of workers and 

workers’ organizations. 

306. The Committee observes that the complainant’s allegations concerning freedom of 

association and collective bargaining refer primarily to the supposed alteration of union 

activity, resulting in the assumption by the trade union of all the employer obligations 

relating to the completion of the work established in the contract under examination. This 

would subvert the principles and purposes of trade unionism and deprive the workers 

concerned of their right to associate for the representation of their interests before the entity 

responsible for their employment, as well as their rights to collective bargaining and to 
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strike. While noting the Government’s indication that union contracts are a legal form of 

collective bargaining to which many trade union organizations agree freely and voluntarily, 

the Committee considers it necessary to examine the characteristics of union contracts as 

defined by the national legislation in force, as well as the context of the labour relations in 

which the use of union contracts has arisen. 

307. The Committee observes that union contracts, which first appeared in Colombian legislation 

in 1945 and were scarcely used for several decades, have led, with a view to regulating their 

functioning and supplementing the general provisions of sections 373, 482, 483 and 484 of 

the Substantive Labour Code which define them, to the adoption since 2006 of three decrees 

(Decree No. 657 of 2006, Decree No. 1429 of 2010 repealing the previous Decree of 2006, 

and Decree No. 036 of 2016 establishing that union contracts shall be governed by the 

relevant sections of the Substantive Labour Code and by the content of the same Decree). 

The Committee observes that the relevant sections of the Substantive Labour Code and 

Decree No. 036 of 2016 establish that: (i) the signatories to a union contract are the user 

enterprise, on the one hand, and the legal representative of the trade union on the other; 

(ii) in exchange for a fee established in the union contract, the trade union agrees to perform 

a specific task for the enterprise; (iii) the trade union must make available to its member 

workers tasked with executing the union contract the instruments and materials necessary 

for the completion of the work established in the contract; (iv) the trade union is responsible 

for the fulfilment of all the legal obligations, as well as the obligations established for the 

members tasked with executing the union contract; (v) in particular, the union is responsible 

for compliance with the legal obligations relating to workers’ social security and for 

guaranteeing observance of the occupational safety and health scheme; (vi) the mutual 

obligations of the trade union and its members are established in regulations adopted by the 

union’s general assembly; (vii) these regulations determine, inter alia, how the trade union 

chooses, replaces and withdraws the members who will perform the tasks established in the 

union contract and how the coordinator responsible for the execution of the union contract 

is chosen; (viii) the regulations do not expressly establish any contractual link between the 

user enterprise and the union members who will perform the agreed task; (ix) they do 

however establish that, should the trade union be dissolved, the members who have been 

hired to execute the union contract shall continue to provide their services or perform the 

tasks under the conditions stipulated; and (x) Decree No. 036 of 2016 provides a series of 

additional rules relating to the decisions that must be taken by the trade union in relation to 

union contracts, which will be later examined. 

308. The Committee also observes that, when describing the concept and use of union contracts, 

both the complainant organization and the Government repeatedly refer to associated 

labour cooperatives and that both emphasize in this respect that: (i) the significant increase 

in the number of union contracts as of 2010 coincided with the adoption, following cases of 

misuse, of regulations that restricted the ability of associated labour cooperatives to carry 

out labour intermediation activities; and (ii) certain productive activities previously carried 

out by associated labour cooperatives for user enterprises began to be conducted by means 

of union contracts. The Committee recalls that during the 2000s, it received many 

complaints which alleged that associated labour cooperatives were being used to disguise 

what were in fact subordinate employment relationships and to prevent their workers from 

exercising their union membership and collective bargaining rights (see, in particular, 

Cases Nos 2237, 2362, 2448 and 2668). Mindful of the particular characteristics of 

cooperatives, the Committee considered that associated labour cooperatives (whose 

members are their own bosses) cannot be considered, in law or in fact, as “workers’ 

organizations” within the meaning of Convention No. 87, that is organizations that have as 

their objective to promote and defend workers’ interests. The Committee observes that, while 

they are based on two distinct concepts, associated labour cooperatives and union contracts 

have in common the non-recourse, at least formally, to subordinate employment 

relationships, the absence of a direct relationship between the workers and the user 
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enterprise to which services are provided, and the completion of work in the framework of 

a collective structure in which it is presumed that the structure, with the participation of its 

members, decides on the working conditions. 

309. The Committee notes that it stems from the provisions described above that, in the framework 

of a union contract, the trade union is responsible not only for compliance with all the legal 

obligations relating to the work carried out by its members, but also for organizing and 

coordinating such work. Union contracts therefore diverge from the so-called union security 

clauses since, in the case under examination, the trade union organization not only ensures 

that all the workers serving an enterprise are members of the union, but is also directly 

responsible for the productive activity. The Committee notes, in particular, that as the trade 

union is responsible for choosing, replacing and withdrawing the members who will perform 

the tasks established in the union contract, the union would appear to have decision-making 

power over whether its members have access to and remain in employment. In this respect, 

the Committee notes the Government’s indication that both the State Council and the 

Constitutional Court (Judgments Nos T-303 and No. T-457 of 2011) have confirmed the 

validity of union contracts and have emphasized that: (i) “in the framework of a union 

contract, a trade union resembles, but does not become, a non-profit employer”; (ii) the 

purpose of a union contract is to provide services or to perform tasks; and (iii) the contract 

is carried out, not for profit, by a trade union through its members and in the exercise of 

freedom of association. The Committee also notes that the Government indicates that the 

number of union contracts submitted per year rose from 50 in 2010 to 2,032 in 2015. 

310. Highlighting the singularity of the contractual category under examination and the 

complexity of the issue, and recalling that Article 2 of Convention No. 98 establishes the 

total independence of workers’ organizations from employers in exercising their activities 

[see Compilation, op. cit., para. 1188], the Committee considers that giving a trade union 

management and decision-making power over the employment of its members may endanger 

its ability to simultaneously assume the responsibility specific to trade union organizations, 

which is to support and defend, in an independent manner, their members’ rights vis-à-vis 

employment and working conditions, and therefore the ability, in this framework, of the 

workers to exercise their right to collective bargaining. The principle of freedom of 

association would imply that workers under such a union contract are free to join another 

union to defend their interests and benefit from the effective right of collective bargaining. 

311. In this respect, the Committee recalls that already in 2005, during a high-level tripartite 

visit carried out in the framework of the follow-up to the discussions of the Committee on 

the Application of Standards and the examination of Case No. 1787 by the Committee on 

Freedom of Association, the tripartite delegation expressed a number of concerns regarding 

the functioning of union contracts and their impact on union activity: 

The trade union organizations that spoke to the members, however, expressed their serious 

concerns regarding the use of this type of contractual arrangement. The members of the visit 

had the opportunity to visit an enterprise in which a trade union contract was in operation. The 

presentation of this scheme gave rise to numerous questions and led the members to believe that 

an in-depth investigation of the subject was necessary in order to clarify certain issues such as 

the legal relationship between the enterprise and the union, the enterprise and the workers and 

the union and the workers; the responsibilities assumed by the union with respect to the 

enterprise and with respect to the workers; and the new role of the union. In order to assess 

correctly the implications of this contract, it would also be useful to have an idea of the number 

of such contracts in operation and the number of workers affected (para. 147 of the Mission 

report of the ILO high-level tripartite visit to Colombia, carried out from 24 to 29 October 2005, 

Appendix 5 to the interim report of the Committee on Freedom of Association, Case No. 1787, 

340th Report of the Committee on Freedom of Association, March 2006). 

312. The Committee observes that, despite the regulation of union contracts by various decrees 

since 2006, it continues to have limited information both about the precise legal nature of 
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the relationship between the trade union and its members in the framework of a union 

contract and about the practical functioning of this type of contractual arrangement. 

Moreover, while noting the Government’s indications regarding the provisions introduced 

by Decree No. 036 of 2016 which provide that the main decisions relating to a union contract 

shall be taken by the union’s general assembly and that the members participating in the 

contract shall be informed annually of its application, the Committee observes that it does 

not have any specific information on how, in the framework of a union contract, workers 

can exercise their right to collective bargaining and that it does not have the Government’s 

observations on the complainant organization’s allegations that a large number of union 

contracts prohibit the exercise of the right to strike and to freedom of expression in the user 

enterprises. The Committee therefore requests the Government to provide information, in 

consultation with the representative organizations of workers and employers on the impact 

of Decree No. 036 of 2016 and its practice on: (i) the nature of the individual and collective 

relations that exist, in the context of a union contract, between the trade union and its 

members as well as between the union members and the user enterprise; and (ii) the effective 

possibility of workers engaged in union contracts, both in law and practice, of being 

represented and defended by a trade union organization other than the entity exercising 

management and decision-making power over their employment and of being able to 

negotiate collectively, in an independent manner, their working conditions. 

313. With regard to the allegation that the characteristics of union contracts foster the 

establishment of fake trade union organizations that seek profit by means of such contracts, 

the Committee notes, first, that the complainant organization specifically alleges that: (i) the 

1,796 union contracts concluded in 2014 were managed by a small number of organizations 

(104) that are in fact dedicated to supplying labour to the enterprises; (ii) 98.9 per cent of 

these contracts occurred in the health sector, and many of the so-called trade union 

organizations actually replaced associated labour cooperatives that had been, until the 

legislative reforms of 2010, the main source of illegal labour intermediation and had been 

particularly high in number in that sector; (iii) 41 per cent of the union contracts signed in 

2014 required the workers to pay a fee to simply join the trade union, and the vast majority 

of contracts required the payment of higher than average union dues; (iv) the fact that 

enterprises may outsource and transfer all their labour responsibilities to a trade union 

organization fosters, in some cases, the establishment of trade unions by the enterprises 

themselves, in violation of Article 2 of Convention No. 98, which prohibits any interference 

by employers in the trade union movement; (v) the Ministry of Labour does not perform the 

necessary checks to verify whether union contracts are signed by real trade union 

organizations, does not take steps to request through the courts the cancellation of the 

registration of fake trade union organizations and fails to recognize the CUT as a party to 

the proceedings in the administrative labour complaints regarding this issue; and (vi) for 

example, the Ministry of Labour closed an investigation requested by the CUT concerning 

20 associated labour cooperatives that had become trade unions so that they could sign 

union contracts and continue conducting their illegal labour intermediation activities. The 

Committee also notes that, for its part, the Government indicates that: (i) in order to prevent 

union contracts from being used as illegal labour intermediation mechanisms and to 

mitigate the possible adverse effects of union contracts on collective labour relations, 

various tripartite meetings were held in 2015 and Decree No. 036 was issued, establishing 

additional guarantees such as the requirement that a trade union must have been established 

at least six months prior to the signing of a union contract and that any contracts must be 

approved by the union’s general assembly; (ii) labour inspections to combat illegal labour 

intermediation have been important; (iii) this is demonstrated by the penalty imposed by the 

Ministry of Labour in April 2017 on an enterprise in the apparel sector and on a trade union 

organization that had used a union contract as an illegal form of labour intermediation, as 

there was a subordinate employment relationship between the enterprise and the union 

members; and (iv) since the entry into force of Decree No. 036 of 2016, the number of union 

contracts has significantly decreased. 
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314. The Committee takes due note of the Government’s acknowledgement that union contracts 

have often been used as illegal labour intermediation mechanisms – especially as a 

substitute for associated labour cooperatives – and that this type of contractual arrangement 

could have had harmful effects on collective labour relations. The Committee also takes due 

note of the regulatory and monitoring actions referred to by the Government in this respect. 

The Committee notes at the same time that: (i) in spite of the significant decrease in the 

number of union contracts concluded between January 2016 and August 2017, the number 

of contracts (according to Government data, 1,675 contracts were signed in 2016 and 855 

between January and August 2017) continues to be significantly higher than it was prior to 

the reforms of 2010 (50 contracts were signed in 2010), without there having been a denial 

of the complainant organization’s allegation that almost all union contracts occur in the 

health sector, which was previously characterized by a strong presence of associated labour 

cooperatives dedicated to labour intermediation; (ii) apart from the one penalty handed 

down to an enterprise and a trade union in the apparel sector, the Government has not 

provided consolidated data on the checks and inspections carried out specifically in relation 

to union contracts and has not provided any information on the grounds for closing an 

investigation relating to 20 associated labour cooperatives that, allegedly, had become trade 

union organizations so that they could sign union contracts; (iii) the Government has not 

commented on the alleged practice of making workers who join trade unions in order to 

participate in union contracts pay fees for joining the trade union as well as high union dues. 

In the light of the above, the Committee further requests the Government to provide 

information, in consultation with the representative organizations of workers and employers 

on the impact of Decree No. 036 of 2016 and its practice on: (i) the measures taken to 

prevent the misuse of union contracts, particularly by fake trade union organizations; and 

(ii) the effectiveness of the inspection and monitoring policy pursued by the Ministry of 

Labour with regard to union contracts.  

The Committee’s recommendation 

315. In the light of its foregoing conclusions, the Committee invites the Governing Body 

to approve the following recommendation: 

Highlighting the singularity of the contractual category under examination and the 

complexity of the issue, the Committee requests the Government to provide 

information, in consultation with the representative organizations of workers 

and employers on the impact of Decree No. 036 of 2016 and its practice on: 

(i) the nature of the individual and collective relations that exist, in the context 

of a union contract, between the trade union and its members as well as 

between the union members and the user enterprise; (ii) the effective 

possibility of workers engaged in union contracts, both in law and practice, of 

being represented and defended by a trade union organization other than the 

entity exercising management and decision-making power over their 

employment and of being able to negotiate collectively, in an independent 

manner, their working conditions; (iii) on the measures taken to prevent the 

misuse of union contracts, particularly by fake trade union organizations; and 

(iv) on the effectiveness of the inspection and monitoring policy pursued by 

the Ministry of Labour with regard to union contracts.  
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CASE NO. 3150 

REPORT IN WHICH THE COMMITTEE REQUESTS 

TO BE KEPT INFORMED OF DEVELOPMENTS 

 

Complaint against the Government of Colombia  

presented by 

the Single Confederation of Workers of Colombia (CUT) 

Allegations: The complainant organization 

alleges that the conclusion of several labour 

accords with non-unionized workers violates the 

rights to freedom of association and collective 

bargaining of workers and their organizations, 

and that the country does not have adequate 

protection mechanisms against anti-union 

discrimination and other anti-union acts 

316. The complaint is contained in a communication from the Single Confederation of Workers 

of Colombia (CUT) dated 10 June 2015. 

317. The Government provided its observations in a communication dated 25 May 2016. 

318. Colombia has ratified the Freedom of Association and Protection of the Right to Organise 

Convention, 1948 (No. 87), the Right to Organise and Collective Bargaining Convention, 

1949 (No. 98), and the Collective Bargaining Convention, 1981 (No. 154). 

A. The complainant’s allegations 

319. In its communication dated 10 June 2015, the complainant organization alleges, first, that 

the conclusion of several labour accords with non-unionized workers violates the rights to 

freedom of association and collective bargaining of workers and their organizations and, 

second, that the country does not have adequate protection mechanisms against anti-union 

discrimination and other anti-union acts. Regarding the complaint of the anti-union nature 

of labour accords concluded with non-unionized workers, the CUT first emphasizes that the 

Committee of Experts on the Application of Conventions and Recommendations (CEACR) 

has on several occasions requested the Government of Colombia to ensure that such 

agreements are possible only in the absence of trade unions, in order to avoid cases of anti-

union discrimination. The complainant organization emphasizes that, similarly, the 

Committee on Freedom of Association has on several occasions requested the Government 

to take measures to prevent labour accords with non-unionized workers being used to the 

detriment of freedom of association and the promotion of collective bargaining and to ensure 

that such accords are possible only in the absence of trade unions. Specifically, the 

complainant organization alleges that, on 15 May and 3 December 2014, it lodged 

34 administrative labour complaints regarding cases of anti-union use of labour accords, in 

relation to which, as of the date of submission of the present complaint, none of the 

investigations have been completed and no inspections have even been conducted by the 

authorities and, consequently, no penalties have been imposed. The CUT adds that many of 

the trade unions directly affected by the aforementioned 34 cases of anti-union use of labour 

accords have filed criminal complaints citing a violation of article 200 of the Penal Code, 

but, to date, no proceedings have been initiated, let alone penalties imposed. 
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320. The complainant organization states that, in the aforementioned cases, the anti-union nature 

of the use of labour accords is characterized by: (i) the increased or improved benefits 

contained in the accord in comparison to the collective agreement; (ii) the point at which the 

accord emerges, either because it was drawn up days after the establishment of the trade 

union to prevent the union from gaining a majority or because the accord was developed 

during the negotiation of the collective agreement with the trade union in order to ensure 

that the company has control over the negotiations and that working conditions are decided 

unilaterally; and (iii) the employer’s unilateral development and adoption of the accord, 

violating the minimum requirements set out in the Substantive Labour Code to ensure that 

accords are the result of free and voluntary negotiation. The content of the 34 administrative 

labour complaints is summarized below by the complainant organization. 

– Regarding the administrative labour complaint of the National Union of Workers of 

Family Compensation Funds (SINALTRACAF) against FENALCO-ANDI-

CONFENALCO (Case No. 1), the CUT alleges that: (i) on 11 August 2013, only two 

days after the conclusion of the collective agreement with SINALTRACAF, the 

aforementioned companies signed a labour accord only applicable to non-unionized 

workers that contained more favourable benefits than the collective agreement; and 

(ii) the accord was adopted to prevent the trade union from gaining new members and 

to directly affect collective bargaining, thus allowing the company to unilaterally fix 

working conditions. 

– Regarding the administrative labour complaint of the National Union of Transport 

Workers of Colombia against the company Compas SA (Case No. 2), the CUT alleges 

that: (i) on 17 August 2012, the same day on which the collective agreement was signed, 

the company established unilaterally and promoted via email a benefits plan for non-

unionized workers that contained more favourable conditions than the collective 

agreement, including a bonus of 200,000 Colombian pesos (COP) for joining the plan; 

and (ii) the plan was adopted to prevent the trade union from gaining new members and 

to directly affect collective bargaining, thus allowing the company to unilaterally fix 

working conditions. 

– Regarding the administrative labour complaint of the National Union of Employees of 

Avianca (SINTRAVA) against the company Avianca (Case No. 3), the CUT alleges 

that: (i) with a view to encouraging workers to give up their trade union membership, 

the company has used different methods to promote a voluntary benefits plan applicable 

to all non-unionized workers that offers better conditions than the collective agreement; 

and (ii) as a result of the promotion of the voluntary benefits plan, a significant number 

of members left the union. 

– Regarding the administrative labour complaint of the National Trade Union of Workers 

in the Chemical and/or Pharmaceutical Industry of Colombia (SINTRAQUIM) against 

the company ABOCOL SA (Case No. 4), the CUT alleges that, in direct violation of 

the specific terms of the collective agreement signed on 28 March 2014, on 1 April 

2014 the company established a non-statutory benefits policy in favour of non-

unionized workers that impinges upon freedom of association and free and voluntary 

collective bargaining through the unilateral determination of working conditions. 

– Regarding the administrative labour complaint of the Union of Workers of Fortox SA 

(SINTRAFORTOX) against the company Fortox SA (Case No. 5), the CUT alleges 

that: (i) the labour accord signed on 20 July 2012, soon after the presentation of a list 

of demands by the trade union, contains more favourable benefits than the collective 

agreement; (ii) all individual employment contracts contain a clause on signing the 

labour accord; and (iii) the existence and the promotion of the accord have succeeded 

in halting the process of joining the trade union. 
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– Regarding the administrative labour complaint of the National Union of Workers of 

Sodimac Colombia SA (SINTRASODIMAC) against the company Sodimac Colombia 

SA (Case No. 6), the CUT alleges that: (i) on 21 February 2013, only two weeks after 

the presentation of a list of demands, the company obligated workers to join a benefits 

plan; and (ii) the collective agreement signed one month later on 21 March 2013 

contained the same benefits as the aforementioned unilateral plan – evidence that the 

company sought to thwart trade union activities and collective bargaining. 

– Regarding the administrative labour complaint of the National Trade Union of the Food 

and Milk Industry (SINTRALIMENTICIA) against Noel Biscuit Company SA (Case 

No. 7), the CUT alleges that: (i) the company developed a labour accord that offers 

more favourable conditions than the collective agreement; (ii) as they did not have to 

pay trade union dues to enjoy those conditions and for fear that they would be dismissed 

if they did not join the company policy, many workers decided not to join the trade 

union; and (iii) the accord therefore impinges upon freedom of association and free and 

voluntary collective bargaining, through the unilateral determination of working 

conditions. 

– Regarding the administrative labour complaint of SINTRAPULCAR against the paper 

company Papeles y Cartones SA – PAPELSA (Case No. 8), the CUT alleges that, after 

the signature of a collective agreement in February 2014, the company developed a 

benefits plan that grants improved working conditions to non-unionized workers, 

resulting in significant numbers of workers relinquishing their trade union membership. 

– Regarding the administrative labour complaint of SINTRANUTRESA against the 

company Nutresa SAS (Case No. 9), the CUT alleges that: (i) between April 2012 and 

April 2014, the company deliberately delayed the collective bargaining process, 

necessitating the issuance of a labour inspection order in this respect; (ii) at the same 

time, the company unilaterally presented an accord to non-unionized workers which 

entered into force on 1 June 2013; and (iii) the company thus succeeded in significantly 

reducing trade union membership. 

– Regarding the administrative labour complaint of SINTRAINDULECHE against the 

milk company Proleche SA (Case No. 10), the CUT alleges that the labour accord 

applicable to non-unionized workers that competes with the collective agreement was 

adopted without fulfilling the legal requirements of workers’ assembly, electing 

workers to negotiate said accord and direct settlement negotiation. 

– Regarding the administrative labour complaint of the Medellín branch of the Union of 

Textile Industry Workers (SINTRATEXTIL) against the company Leonisa SA (Case 

No. 11), the CUT alleges that: (i) the company established a labour accord in 1992; 

(ii) in 1998, a collective agreement was signed, the content of which was identical to 

that of the labour accord; (iii) since 2002, the trade union has been attempting to obtain 

a revision of the collective agreement but has met with the company’s refusal to 

negotiate and has had to resort to arbitration tribunals; and (iv) meanwhile, the company 

renews the labour accord every two years with improved working conditions, thus 

succeeding in reducing the number of trade union members. 

– Regarding the second administrative labour complaint of SINTRALIMENTICIA 

against Noel Biscuit Company SA (Case No. 12), the CUT alleges that: (i) the company 

adopted a labour accord in 2011 that provides for greater benefits than the collective 

agreement; and (ii) as a result, 140 workers have relinquished their trade union 

membership. 

– Regarding the administrative labour complaint of the National Union of Workers in the 

Weaving, Textiles, Clothing, Synthetic and Natural Fibres and Related Industries 
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(SINALTRADIHITEXCO) against the textile company Tejidos de Punta Lindalana 

SAS (Case No. 13), the CUT alleges that, through the application of a labour accord 

that provides for more favourable conditions for non-unionized workers and the refusal 

of the company to negotiate with this new trade union, the company is seeking to 

undermine the union. 

– Regarding the administrative labour complaint of SINTRACORPAUL against the 

Health Promotion Corporation of San Vicente de Paul University Hospital (Case 

No. 14), the CUT alleges that: (i) the trade union was established in 2008, and 

succeeded in achieving a collective agreement in 2010, following the intervention of 

an arbitration tribunal; and (ii) the company unilaterally established a benefits plans for 

non-unionized workers that provided for more favourable conditions than the collective 

agreement, in an attempt to halt the growth of the trade union. 

– Regarding the administrative labour complaint of the National Union of Workers in the 

Catering, Hotel and Tourist Industry of Colombia (SINTHOL) against the company 

El Rodeo Country Club (Case No. 15), the CUT alleges that on 29 November 2013, 

three months after the signature of the collective agreement, the company signed a 

labour accord with its non-unionized workers, offering greater financial benefits in an 

effort to prevent the trade union from gaining new members. 

– Regarding the administrative labour complaint of the Yumbo branch committee of the 

National Union of Workers of the Food and Drink Industry, the Agri-food Sector and 

Similar and Related Industries in Colombia (SINALTRAINBEC) against the brewery 

Cervecería del Valle SA (Case No. 16), the CUT alleges that: (i) the company is 

attempting to grant better working conditions to non-unionized workers by means of a 

labour accord; (ii) the labour accord was adopted unilaterally and is actively promoted 

to workers by the company; and (iii) the accord and its promotion constitute a barrier 

to the free exercise of the right to freedom of association. 

– Regarding the second administrative labour complaint of SINALTRAINBEC against 

the aforementioned brewery (Case No. 17), the CUT alleges that: (i) at the national 

level, the trade union coexists with a labour accord adopted without the company 

fulfilling the legal requirements and of which the benefits are not compatible with union 

membership; and (ii) this accord succeeded in eradicating an earlier trade union. 

– Regarding the administrative labour complaint of the Union of Workers of Pelpak 

against the company Pelpak SA (Case No. 18), the complainant organization alleges 

that: (i) in 2013, the company initiated the unilateral preparation of its labour accord a 

few days after the trade union had presented its list of demands; (ii) while the accord 

was unilaterally adopted in May 2013, the company did not sign any collective 

agreement with the trade union, necessitating the appointment of an arbitration tribunal; 

and (iii) the establishment of the labour accord and the halt in collective bargaining led 

to 18 workers leaving the trade union. 

– Regarding the administrative labour complaint of SINTRAMETAL against the 

company Ave Colombia SAS (Case No. 19), the CUT alleges that: (i) the company 

unilaterally signed a labour accord that offers greater labour protections to its 

signatories and provides that they may not submit collective petitions to the company 

or initiate collective disputes during its period of validity; and (ii) the existence of the 

accord led to a drop in trade union membership. 

– Regarding the administrative labour complaint of SINTRALIMENTICIA against the 

commercial enterprise Nutresa SAS (Case No. 20), the CUT alleges that: (i) a collective 

agreement was signed on 28 June 2012; (ii) on 22 May 2013, the enterprise adopted a 

labour accord that provided for better working conditions than the collective 
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agreement; and (iii) the enterprise sent letters to promote the signing of the accord 

among members of the trade union, resulting in several members leaving the trade 

union and no new members joining. 

– Regarding the administrative labour complaint of SINALTRAINBEC BRINSA against 

the company Brinsa SA (Case No. 21), the CUT alleges that: (i) the new subcommittee 

of the trade union was established on 26 March 2013 and presented a list of demands 

on 19 April 2013; (ii) the company unilaterally developed a labour accord on 30 March 

2013; (iii) at the same time, collective bargaining with the trade union was not 

successful, necessitating the establishment of an arbitration tribunal, whose ruling 

remains pending; (iv) while awaiting said ruling, the unionized workers are at a 

disadvantage and are suffering discrimination; and (v) the above information 

demonstrates the anti-union nature of the accord, which encourages workers to sever 

ties with the trade union. 

– Regarding the administrative labour complaint of the Union of Workers of Claro and 

Information and Communication Technologies Workers (ULTRACLARO & TIC) 

against the telecommunications company Telmex Colombia SA (Case No. 22), the 

CUT alleges that: (i) the employer unilaterally decided to establish a labour accord in 

2011, in response to the signature of a collective agreement; (ii) the company coerced 

its workers into signing the accord; (iii) the accord is continuously and widely promoted 

via internal mail while the trade union cannot disseminate information about its 

existence; and (iv) the number of workers who have signed the accord is greater than 

the number of workers who are members of the trade union. 

– Regarding the administrative labour complaints of the Colombian Association of Bank 

Employees (ACEB) and the National Union of Banking Employees (UNEB) against 

the Bilbao Vizcaya Argentaria Bank of Colombia (BBVA) (Cases Nos 23 and 25), the 

CUT alleges that: (i) before 2006, the collective agreement applied to all BBVA 

workers, as more than a third of the workforce were members of the trade union; (ii) in 

2006, the BBVA merged with Granahorra bank, which had a labour accord; (iii) as a 

result of the merger and the consequent increase in staff numbers, union membership 

fell below the threshold of 33 per cent; (iv) at the same time, Granahorra’s labour 

accord was proposed to the whole workforce of the new structure of the bank; and 

(v) the labour accord proposed better conditions, immediately resulting in a marked 

decrease in trade union membership. 

– Regarding the administrative labour complaint of SINTRACOLPEN against pensions 

administrator Colpensiones (Case No. 24), the CUT alleges that: (i) the accord only 

emerged in response to the establishment of a trade union and was presented during the 

direct settlement phase for the signature of the collective agreement with the company; 

(ii) the labour accord was established unlawfully without fulfilling the legal 

requirements, thus constituting a standard-form contract for workers who did not 

exercise their right to free negotiation; and (iii) the foregoing shows that the labour 

accord impinged upon the free collective bargaining initiated by the trade union in good 

faith. 

– Regarding the administrative labour complaint of SINTRAPULCAR against the 

company Colombiana Kimberly SA (Case No. 26), the CUT alleges that: (i) the 

company concluded a labour accord on 21 March 2013 in response to the presentation 

of a list of demands by the trade union which led to the signature of a collective 

agreement in November 2013; and (ii) the accord provides better employment and 

economic benefits to non-unionized workers, thus encouraging workers to leave the 

trade union. 
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– Regarding the administrative labour complaint of SINALTRAINBEC against the 

company Bavaria SA (Case No. 27), the CUT alleges that: (i) in February 2012, 

27 workers decided to establish a subcommittee of the union in Tocancia in order to be 

able to negotiate a collective agreement; (ii) during the discussion of the list of 

demands, the company unilaterally decided to revise the existing labour accord; and 

(iii) the labour accord offers greater economic benefits than those set out in the 

collective agreement, with a view to discouraging trade union membership. 

– Regarding the administrative labour complaint of the Trade Union of Public Utilities 

Workers of the North Santander Department (SINTRAEMSPDNS) against the water 

company Aguas Capital ESP (Case No. 28), the CUT alleges that: (i) in response to the 

list of demands presented in 2012 by the trade union, the company unilaterally 

established a labour accord; and (ii) on 12 November 2013, the trade union signed a 

collective agreement that contains the same economic benefits and rights as those 

established in the accord, but the accord provides for incentives for workers who decide 

to join it, thus creating an incentive to leave the trade union. 

– Regarding the administrative labour complaint of the National Union of Bavaria 

Brewery Workers (SINALTRACEBA) against the company Bavaria SA (Case No. 29), 

the CUT alleges that: (i) in reaction to the presentation of a list of demands, the 

company unilaterally established a labour accord in June 2012; (ii) for nine months the 

company refused to negotiate with the trade union until an administrative investigation 

was opened, which led to a collective agreement finally being signed in December 

2013; and (iii) as well as not having to pay trade union dues, the workers who join the 

labour accord benefit from improved conditions, leading to a decline in trade union 

membership. 

– Regarding the administrative labour complaint of SINTRATLAS against the security 

company Seguridad Atlas Ltda (Case No. 30), the CUT alleges that: (i) on 27 May 2014 

a collective labour agreement entered into force; (ii) in order to counteract the effects 

of the collective agreement, on 19 May 2014, the company implemented a benefits plan 

for all non-unionized workers; and (iii) the plan provided for more favourable working 

and economic conditions and is used as a tool to put pressure on and discriminate 

against the trade union and its members. 

– Regarding the administrative labour complaint of SINTRALIMENTICIA against the 

food company Industrias de Alimentos Zenu SAS (Case No. 31), the CUT alleges that: 

(i) on 1 May 2014, the labour accord in force in the company was extended; and (ii) as 

the company processes the benefits set out in the accord more quickly, a significant 

number of workers have left the union. 

– Regarding the administrative labour complaint of the Union of Official Workers and 

Public Employees of the Municipalities and Decentralized Bodies of Colombia 

(SINTRASEMA CENTRAL) against the public enterprises of La Ceja (Case No. 32), 

the CUT alleges that: (i) in January 2012, the trade union presented a list of demands 

that led to the signature of a collective agreement; (ii) on 12 December 2013, the 

enterprises concluded a labour accord that offers identical economic and working 

conditions to the collective agreement; and (iii) however, as they do not have to pay 

trade union dues to receive the benefits, a significant number of workers left the trade 

union, and thus the labour accord achieved its anti-union objective. 

– Regarding the administrative labour complaint of the National Union of Workers of 

Promotora Turística del Caribe SA (SINTRAPROTUCARIBE) against the tourism 

company Protucaribe SA (Case No. 33), the complainant organization alleges that: 

(i) the trade union presented a list of demands to the company on 15 April 2013; (ii) in 

response to that action, on 9 September 2013 the company concluded a collective 
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labour accord with non-unionized workers; (iii) soon afterwards, in November 2013, 

the trade union achieved the signature of a collective agreement; and (iv) with a view 

to obtaining workers’ withdrawal from trade unions, the accord provides for much 

greater benefits than the collective agreement. 

– Regarding the administrative labour complaint of SINALTRAINBEC against the 

company Maltería Tropical (Case No. 34), the complainant organization alleges that: 

(i) in response to the list of demands presented on 4 March 2014, the company began 

to collect signatures from non-unionized workers to establish a labour accord; (ii) the 

labour accord was signed and implemented on 10 March 2014 as an anti-union tool; 

(iii) on 6 May 2014, the trade union obtained the signature of a collective agreement; 

and (iv) however, the accord, which generally granted greater benefits than the 

collective agreement, led to a large number of withdrawals from the trade union. 

321. After briefly describing the content of each of the 34 complaints, the complainant 

organization adds that the use of labour accords violates the right to union representation. 

The CUT states that the right of association is a prerequisite for legitimizing social dialogue 

and that agreements should not be concluded with persons who do not represent organized 

workers, as that could lead to corruption, the imposition of illegitimate obligations and cases 

of discrimination. The complainant organization alleges that, in light of the above, the right 

of association should not be limited to allowing workers to associate, but should also include 

providing and guaranteeing the tools required by the workers’ organization, including union 

immunity, work permits, the holding of meetings, the right to communicate and, most 

importantly, social dialogue. The CUT concludes that, as such, signing labour accords with 

unorganized and non-representative workers, ignoring the existence of a trade union that 

complies with all legal requirements and democratic principles and serves as a spokesperson 

for all workers, constitutes a direct violation of freedom of association and is considered to 

be anti-union discrimination. 

322. The complainant organization also states that, in the cases reported, the use of labour accords 

with non-unionized workers violates Convention No. 154, which has been ratified by 

Colombia, which establishes as minimum elements required for collective bargaining 

(whatever legal form it takes) that it should be free, voluntary, bilateral and conducted in 

good faith. It adds that, similarly, article 481 of the Substantive Labour Code, by indicating 

that accords between employers and non-unionized workers are governed by the provisions 

of Titles II and III, Chapter I, of the second part of the Substantive Labour Code, assumes 

that the adoption of a labour accord is preceded by the following minimum requirements: 

(i) a free and spontaneous meeting of non-unionized workers; (ii) the approval of a list of 

demands from these workers; (iii) the appointment of workers with the mandate of the 

assembly; and (iv) the conclusion of free and bilateral collective bargaining between 

employers and non-unionized workers. The CUT affirms that in 100 per cent of the requests 

for administrative investigations described in the present complaint, those prerequisites were 

not met. On the contrary, these labour accords are signed after presentations are made by the 

enterprise or signatures are collected, so that workers receive certain benefits. Therefore, the 

workers sign a standard-form agreement without any collective bargaining having taken 

place, let alone free, voluntary and bilateral negotiations. 

323. The complainant organization continues by stating that labour inspectors should focus their 

investigations on verifying that collective bargaining has taken place in accordance with the 

minimum requirements of Colombian law: that it was free, voluntary, bilateral and 

conducted in good faith, that it did not infringe upon freedom of association and was not 

used as a tool for anti-union discrimination, and that these agreements do not grant greater 

benefits to non-unionized workers than unionized workers. The CUT laments the fact that 

the review of the labour inspectors’ investigations does not show that evidence concerning 

any of these conditions was obtained or sought. 
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324. Finally, the complainant organization states that, when faced with the possibility of having 

better economic benefits, not having to pay trade union dues and not running the risk of 

being pursued through disciplinary procedures or accusations from superiors or managers, 

many trade union members prefer to resign from the organization or give up their 

membership, hence the existence of labour accords signed by non-unionized workers (or 

imposed by the enterprise) directly violates freedom of association. 

325. The complainant organization’s second allegation is that there is a lack of efficient 

mechanisms to protect against anti-union discrimination. The CUT states that, while the 

system to protect trade union freedoms in Colombia comprises administrative, penal and 

subsidiary judicial proceedings (ordinary action), none of those three mechanisms provides 

the appropriate protection required by Article 1 of Convention No. 98. With regard to the 

administrative channel, the complainant organization states that, in accordance with the 

Administrative Procedure and Administrative Dispute Code, as amended by Act No. 1610 

concerning labour investigations: (i) people can request that the Ministry of Labour carry 

out investigations carrying penalties that may lead to the imposition of fines to ensure that 

individuals stop violating rights; (ii) the procedural stage of administrative proceedings at 

first instance must follow several steps that exceed a period of 65 days; (iii) labour inspectors 

are authorized to close investigations without making a determination as to the substance; 

(iv) an administrative decision at first instance can lead to two types of successive 

administrative appeals (an application for reconsideration by the same official or an appeal 

at a higher level for reversal of the decision) for a period of 150 days for each; and (v) the 

final administrative decision can also in turn lead to judicial appeals that may take between 

two and nine years, on average. In this regard, the CUT states that the administrative 

procedure leads, in law and more so in practice, to extremely lengthy periods of investigation 

and formalities; it is possible for a case to be closed without a decision on the merits; and 

that the administrative decisions do not lead to a definitive protection as they may only result 

in the imposition of a fine. Of the 34 administrative labour complaints, there has only been 

one decision, in which the enterprise was fined around US$30,000, but the violation has not 

ceased, as: first, the labour accord still exists and is being applied (the sanction does not 

revoke or remove the accord); second, the amount is not substantial (it is less costly to pay 

the fine than to respect the workers’ rights), despite the fact that fines of up to US$2 million 

are possible (under Act No. 1610 of 2013); and third, the sanction is not final, which is to 

say that the enterprise may submit an application for reconsideration, lodge a higher-level 

appeal or take legal action before the sanction can be applied, and that can take between two 

and nine years. 

326. With regard to criminal proceedings pursuant to article 200 of the Penal Code, which 

provides for sanctions in the form of imprisonment and fines in various cases of violations 

of freedom of association, which includes the conclusion of labour accords, which, on the 

whole, envisage more favourable conditions than those contained in the collective 

agreements within the same enterprise, the complainant organization laments the fact that 

five years after the introduction of this criminal penalty, no judgment has been handed down 

in relation to a violation of freedom of association. 

327. With regard to the subsidiary judicial channel, the CUT laments the fact that there is no 

specific standard to enable labour judges to resolve cases concerning freedom of association 

and that the only procedure that can be accessed is designed to resolve individual disputes 

which then has to be adapted somehow to resolve collective disputes. The complainant 

organization adds that the ordinary procedure that can be accessed does not involve special 

protection mechanisms for trade unions, it does not prevail over the other cases being 

investigated by the judge, and it does not carry presumptions in favour of the trade union. In 

Colombia, there are no special judicial proceedings to obtain protection against cases of anti-

union discrimination or unlawful labour accords (under article 118 of the Labour Procedure 

and Social Security Code, there is a special judicial procedure in cases where union leaders 
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are dismissed without suspension of trade union immunity but it is not applicable to cases of 

general anti-union discrimination) and therefore it is possible to launch a subsidiary judicial 

proceeding known as an “ordinary action” to process cases for which there are no special 

proceedings. Ordinary actions in Colombia are processed in the order in which they are filed, 

and given the grave situation of blockages in the Colombian judicial system, those cases can 

take between eight months and six years to process; if appeals are filed with the higher 

courts, they may take even longer. 

328. Finally, the complainant organization requests that: (i) the Government take all necessary 

steps to immediately resolve all the investigations that have already begun; (ii) the 

Committee reiterate its previous position that agreements with non-unionized workers 

should only be concluded where there are no trade union organizations and that workers’ 

right to representation lies solely in independent trade union organizations; (iii) the 

requirement under Colombian law that agreements with non-unionized workers must result 

from free, voluntary, bilateral negotiations undertaken in good faith be satisfied; 

(iv) criminal investigation procedures be initiated in each of the cases where a labour 

inspector identified that the labour accord was unlawful; (v) consultations take place with 

the most representative workers’ organizations to create special administrative inquiry and 

judicial protection mechanisms for cases where freedom of association has been violated; 

and (vi) measures be taken to reform the legislation, in particular article 481 of the 

Substantive Labour Code, to bring it into line with Conventions Nos 87 and 98. 

B. The Government’s reply 

329. In a communication dated 25 May 2016, the Government states that: (i) in exercising the 

preferential power granted to the Office of the Deputy Minister for Industrial Relations, 

progress is being made in developing administrative labour procedures to handle alleged 

violations of labour rights by labour accords, with 40 inquiries having been assigned to the 

Special Investigations Unit that are currently at different stages; and (ii) in the present case, 

there is no violation of freedom of association, as the Ministry of Labour – at the request of 

the CUT and through the Territorial Directorates of Santander, Magdalena, Meta, Caldas, 

Risaralda, Atlántico, and Cundinamarca and the Special Investigations Unit of Bogotá – has 

expedited the corresponding investigations, with the following outcomes: (i) seven sanctions 

for violating the collective agreement, labour accord or arbitration, imposing fines of 

between COP32,217,000 and COP68,945,000 (approximately US$10,400 to $22,990); 

(ii) one direct agreement through the signature of a collective agreement; (iii) three cases 

pending appeals; (iv) three cases in the preliminary investigation phase; (v) three cases in 

the evidence-gathering stage; (vi) six decisions to close the case; and (vii) three cases in 

which charges have been brought. 

330. More broadly, the Government adds that: (i) in the interest of guaranteeing the respect of 

collective bargaining and the right of association, Act No. 1453 of 2011 was adopted to 

amend article 200 of the Penal Code, increasing the fines for violating the right to freedom 

of association and penalizing those who conclude labour accords that grant better conditions 

to non-unionized workers; (ii) to date, 270 cases of violations of the right of association have 

been identified as criminal in accordance with article 200, of which 19 have been prioritized 

since September 2015, resulting in three convictions and two indictments; and (iii) as 

illustrated by a recent ruling (Decision No. T-069 of 2015), the Constitutional Court 

safeguards the fundamental right to freedom of association and the principle of equality in 

infringements caused by labour accords. 

331. Furthermore, the Government states that the administrative authorities of the Ministry of 

Labour, particularly the labour inspectorate, are responsible for monitoring, overseeing and 

imposing sanctions not only in relation to measures under the Substantive Labour Code 

concerning freedom of association and collective bargaining, but also of all the standards of 
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the Colombian legal system and that apply to those principles, which include but are not 

limited to the Constitution and the ILO Conventions ratified by Colombia. In this regard, 

while article 354 of the Substantive Labour Code, which prohibits a range of anti-union 

activities, does not refer to the anti-union use of labour accords, the provisions of the 

Constitution that protect freedom of association (articles 39 and 55), as well as the ILO’s 

own Conventions, constitute a valid legal basis for labour inspections to penalize such 

conduct. In this regard, the Government states that, because it is necessary to impose 

exemplary sanctions, the Ministry of Labour has been developing a concept for supporting 

the imposition of sanctions for this type of conduct, which would allow it to impose sanctions 

under Act No. 1610 of 2013 of up to 5,000 times the applicable minimum monthly wage, 

based on the right to equality of opportunity and treatment in employment and occupation 

and the right to non-discrimination, as well as on constitutional and legal rules. 

C. The Committee’s conclusions 

332. The Committee observes that this case refers, first, to the alleged anti-union nature of 

numerous labour accords signed with non-unionized workers and the inadequate response 

from the labour administration to the complaints submitted in that regard, and, second, to 

the alleged general lack of effective mechanisms to protect against anti-union discrimination 

and other anti-union acts. 

333. With regard to the first allegation, the Committee takes note that the complainant 

organization states that, despite repeated observations from the CEACR and 

recommendations from the Committee on Freedom of Association, labour accords signed 

with non-unionized workers – and applicable solely to those workers – continue to violate 

the ILO Conventions on freedom of association and collective bargaining ratified by 

Colombia, such that, as can be gathered from the 34 administrative labour complaints that 

were submitted in 2014, supported by the CUT: (i) numerous labour accords, sometimes 

introduced as benefit plans, contained conditions that were more favourable than those 

applicable to unionized workers through their collective agreements; (ii) even when they 

contain conditions that are identical to those contained in the collective agreements 

negotiated with the trade union organizations, labour accords put the trade unions at a 

disadvantage and negatively affect trade union membership, as the workers can have access 

to the same advantages without having to pay trade union dues or having to risk potentially 

being subject to anti-union discrimination; (iii) with a view to counteracting the development 

of trade union activity, labour accords emerged at key moments in many cases, for example, 

in response to the establishment of a trade union or the submission of a list of demands by a 

union; (iv) labour accords are generally created unilaterally by the employer without being 

preceded by genuine negotiation with representatives of non-unionized workers and are 

actively promoted by the employer among the workforce; and (v) with regard to the above, 

labour accords affect the independence of trade union representation, they impact the 

content of collective bargaining, they seek to promote resignations from trade union 

organizations and they constitute an instrument of anti-union discrimination. The Committee 

notes that the complainant organization also alleges that: (i) contrary to requests from the 

ILO supervisory bodies, article 481 of the Substantive Labour Code continues to foster the 

aforementioned violations by allowing for the adoption of labour accords in enterprises that 

have a trade union presence; (ii) none of the 34 administrative complaints referred to have 

led to an investigation by the labour administration; (iii) investigations by the labour 

inspectorate into labour accords are in the majority of cases inadequate and incomplete; 

and (iv) the criminal complaints regarding the anti-union nature of labour accords have 

never been investigated. 

334. The Committee also takes note that the Government states that there is no violation of the 

freedom of association or collective bargaining in this case, in so far as: (i) the Office of the 

Deputy Minister of Labour pays close attention to administrative labour proceedings 
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relating to alleged violations of trade union rights resulting from labour accords, with 

40 investigations currently assigned to the Special Investigations Unit of the Ministry of 

Labour; (ii) the investigations into the cases highlighted in this complaint by the CUT have 

been expedited, and various sanctions have already been imposed; (iii) with a view to 

ensuring the respect of collective bargaining and the right of association, Act No. 1453 of 

2011 was adopted, which amended article 200 of the Penal Code, increasing the fine for 

violating the right of association and penalizing those persons who conclude labour accords 

that grant better conditions to non-unionized workers; (iv) the practice of the Constitutional 

Court is to safeguard the fundamental right to freedom of association and the right to 

equality of all unionized workers with regard to possible grievances caused by labour 

accords; and (v) the labour inspectorate relies not only on the provisions of the Substantive 

Labour Code but also on the Constitution and the ratified ILO Conventions to penalize the 

anti-union use of labour accords in a dissuasive manner, as it may impose sanctions of up 

to 5,000 times the minimum monthly wage. 

335. The Committee recalls that it has on numerous occasions [see in particular Cases Nos 1973, 

2046, 2068, 2355, 2362, 2493, 2796, 2801 and 2877] considered the alleged anti-union 

nature of labour accords which, according to article 481 of the Substantive Labour Code, 

an employer may sign with non-unionized workers in the enterprise where less than one 

third of the workforce belongs to a trade union organization; the Committee has issued a 

number of recommendations that will be referred to later. 

336. With regard to the allegation that the provisions of the Substantive Labour Code are 

inconsistent with the principles of freedom of association and the effective recognition of the 

right to collective bargaining, the Committee recalls that, in its last examination of a case 

relating to the use of labour accords in Colombia, it considered that the Government must 

guarantee that direct negotiations of collective agreements with employees are possible only 

in the absence of a trade union and that such negotiations should not be used in practice for 

anti-union purposes [see Case No. 2796, 368th and 362nd Reports]. The Committee 

requests the Government to keep it informed of the action taken in relation to this 

recommendation. 

337. With regard to the 34 administrative labour complaints outlined by the CUT in this case, the 

Committee takes note that the Government has provided information relating to 28 cases 

and that it indicates that: (i) sanctions were imposed in seven cases (two of those sanctions 

are still the subject of administrative appeals by the enterprises concerned) with fines of 

between COP32,217,000 and COP68,945,000 (approximately US$10,400 to $22,990); 

(ii) one case was settled directly through the signature of a collective agreement; (iii) six 

cases were closed (two of which are the subject of administrative appeals by the complainant 

trade unions); (iv) three additional cases are awaiting the outcome of administrative 

appeals; and (v) the other 11 cases are at various stages of the administrative process 

pending a decision. 

338. The Committee notes first that, according to this information, two years after the submission 

of the administrative complaints (the Government sent information in 2016 relating to the 

complaints submitted in 2014), final decisions have been handed down in ten cases, seven 

are awaiting the outcome of an administrative appeal, and 11 are still awaiting an initial 

decision. In this regard, recalling that cases concerning anti-union discrimination should 

be examined rapidly so that the necessary remedies can be really effective and that an 

excessive delay in processing such cases constitutes a serious attack on the trade union 

rights of those concerned [see Compilation of decisions of the Committee on Freedom of 

Association, sixth edition (2018), para. 1139], the Committee requests the Government to 

take all the necessary measures to ensure that final decisions are rendered without delay in 

respect of all the administrative complaints mentioned and to provide information on the 

content of the decisions and any pending cases mentioned in the present complaint). 
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339. With respect to the allegations made by the complainant organization that labour inspection 

investigations are inadequate and insufficient to determine whether labour accords are anti-

union in nature, particularly as they do not monitor the existence of genuine negotiation 

with non-unionized workers prior to the adoption of the accord, or the impact of the accord 

on freedom of association, the Committee observes that: (i) while noting the Government’s 

general indication that the labour inspectorate does not solely rely on the provisions of the 

Substantive Labour Code to determine whether there has been a violation of freedom of 

association, it does not have information on specific criteria used to determine whether a 

labour accord is anti-union in nature; (ii) equally, the Government has not provided specific 

information regarding the particular reasons that led the labour inspectorate to issue 

sanctions in seven of the 34 complaints presented by the CUT and to set aside a further six; 

and (iii) it is clear that under both the Penal Code (article 200) and the case law of the high 

courts of the country, the focus of examinations of the anti-union nature of labour accords 

is on a breach of the principle of equality between unionized and non-unionized workers, 

and that labour accords that provide non-unionized workers with more advantageous 

conditions than those established in any collective agreements concluded within the same 

enterprise are considered to be anti-union. 

340. In this regard, the Committee recalls that, as it indicated in several previous cases 

concerning Colombia, the signature of labour accords with the non-unionized workers 

should not be used to undermine the position of trade union organizations [see Compilation, 

op. cit., para. 1347 and Case No. 1973, 324th Report; Case No. 2068, 325th Report; Case 

No. 2046, 332nd Report; and Case No. 2493, 349th Report]. While taking due note of the 

Government’s indication of the measures taken to ensure that strong punitive sanctions are 

imposed to collective accords that would violate the principles of freedom of association and 

the effective right to collective bargaining the Committee recalls that measures should be 

taken to encourage and promote the full development and utilization of machinery for 

voluntary negotiation between employer or employers’ organizations and workers’ 

organizations, with a view to the regulation of terms and conditions of employment by means 

of collective agreements [see Compilation, op. cit., para. 1231] and requests the 

Government to evaluate, together with the social partners, the effectiveness of the current 

labour inspection policy concerning the impact of labour accords on the exercise of freedom 

of association and collective bargaining. The Committee requests the Government, on the 

basis of that evaluation, to take the necessary measures to ensure that any anti-union use of 

labour accords leads to sanctions that effectively eliminate the identified anti-union practice. 

Recalling that it may avail itself of the technical assistance of the International Labour 

Office, the Committee requests the Government to keep it informed in this regard. 

341. The Committee notes that the complainant organization alleges, second, that there are no 

efficient mechanisms to protect against anti-union discrimination and that, while the system 

for protecting trade union freedoms in the country comprises administrative, penal and 

subsidiary judicial proceedings (ordinary action), none of those three mechanisms provides 

the appropriate protection required by Article 1 of Convention No. 98. The Committee notes 

that the complainant organization specifically alleges that: (i) the resolution of 

administrative labour complaints is excessively lengthy (and can take up to nine years in 

cases where the employer contests the rulings in the courts); (ii) administrative sanctions 

are limited to the imposition of fines, the amount of which is not dissuasive in practice and 

which do not put an end to the discrimination; (iii) the criminal proceedings pursuant to 

article 200 of the Penal Code, as amended in 2011, which provides for prison sentences and 

fines, have not resulted in the imposition of any penalties in the last five years, despite the 

fact that numerous complaints have been filed; and (iv) with regard to judicial proceedings 

before the labour courts, there are no particular legal proceedings for cases of anti-union 

discrimination (with the exception of dismissals that are contrary to trade union immunity) 

and, as such, recourse must be taken in the ordinary channel, which is extremely slow and 

lacks special safeguards to protect collective rights, which renders it inoperative. 
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342. The Committee takes note of the fact that the Government demonstrates that the 2011 

amendment to article 200 of the Penal Code significantly increased the penalty for violating 

the right of association and that, to date, 270 cases of violations of the right of association 

have been identified as criminal in accordance with article 200, and 19 of these have been 

prioritized since September 2015, leading to three convictions and two indictments. The 

Committee notes that, in addition to this information concerning the amendment of the Penal 

Code, the Government focuses its observations on the protection provided against the anti-

union use of labour accords and has not provided any other information on the alleged lack 

of mechanisms to protect against anti-union discrimination in general. 

343. Taking due note of the fact that the full position of the Government on the existing national 

mechanisms concerning anti-union discrimination and their effectiveness is not available, 

the Committee notes that: (i) numerous complaints recently brought before the Committee 

by Colombian trade union organizations contain detailed allegations referring to the alleged 

slow and ineffective nature of administrative and judicial procedures for protecting against 

anti-union discrimination; (ii) on several occasions, the Committee has requested the 

Government to take the necessary measures to expedite the resolution of complaints of anti-

union discrimination [see 374th Report (March 2015), Case No. 2946, para. 251, and Case 

No. 2960, para. 267]; and (iii) in one case recently examined by the Committee that, like the 

current complaint, contained general allegations regarding the lack of appropriate 

mechanisms to protect against anti-union discrimination, the Committee invited the 

Government, in consultation with the most representative social partners, to embark upon a 

joint examination of national mechanisms affording protection against anti-union 

discrimination with a view to taking such measures as may prove necessary to guarantee 

adequate protection in this respect [see 381st Report (March 2017), Case No. 3061, 

para. 307]. 

344. Recalling that the basic regulations that exist in the national legislation prohibiting acts of 

anti-union discrimination are inadequate when they are not accompanied by procedures to 

ensure that effective protection against such acts is guaranteed [see Compilation, op. cit., 

para. 1140], the Committee reiterates its request that the Government, in consultation with 

the most representative social partners, embark upon a joint examination of the various 

measures to safeguard against all acts of anti-union discrimination with a view to taking 

such measures as may prove necessary to guarantee adequate protection in this respect. The 

Committee requests the Government to keep it informed in this regard, and reminds the 

Government that it may avail itself of technical assistance from the ILO. 

The Committee’s recommendations 

345. In light of its foregoing conclusions, the Committee invites the Governing Body to 

approve the following interim recommendations: 

(a) With regard to the allegation that the provisions of the Substantive Labour 

Code are inconsistent with the principles of freedom of association and the 

effective recognition of the right to collective bargaining, the Committee 

recalls its previous recommendations in this regard [see case No. 2796, 368th 

and 362nd Reports] and requests the Government to keep it informed of the 

action taken in this respect.  

(b) The Committee requests the Government to take all the necessary measures 

to ensure that final decisions are rendered without further delay in respect of 

all the administrative labour complaints mentioned in the present complaint 

and to provide information on the content of the decisions and promptly 
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submit information regarding any pending cases mentioned in the present 

complaint. 

(c) While taking due note of the Government’s indication on the measures taken to 

ensure that strong punitive sanctions are imposed to collective accords that would 

violate the principles of freedom of association and the effective right to collective 

bargaining, the Committee requests the Government to evaluate, together with 

the social partners, the effectiveness of the current labour inspection policy 

concerning the impact of labour accords on the exercise of freedom of 

association and collective bargaining. The Committee requests the 

Government, on the basis of that evaluation, to take the necessary measures 

to ensure that any anti-union use of accords with non-unionized workers 

results in sanctions that effectively eliminate the identified anti-union 

practice. Recalling that it may avail itself of ILO technical assistance, the 

Committee requests the Government to keep it informed in this regard.  

(d) The Committee reiterates its request that the Government, in consultation 

with the most representative social partners, embark upon a joint examination 

of mechanisms affording protection against all acts of anti-union 

discrimination with a view to taking such measures as may prove necessary to 

guarantee adequate protection in this respect. The Committee requests the 

Government to keep it informed in this regard and reminds it that it may avail 

itself of ILO technical assistance. 

CASE NO. 3297 

REPORT IN WHICH THE COMMITTEE REQUESTS 

TO BE KEPT INFORMED OF DEVELOPMENTS 

 

Complaint against the Government of the Dominican Republic  

presented by 

the National Confederation of Dominican Workers (CNTD) 

Allegations: The complainant alleges anti-union 

acts in an airport sector company, including 

anti-union dismissals, ineffective national 

procedures to guarantee the protection of the 

right to organize and reprisals by the State 

against the founders and officials of the 

company trade union 

346. The complaint is contained in a communication of the National Confederation of Dominican 

Workers (CNTD) dated 5 June 2017. 

347. The Government sent its observations in a communication dated 24 January 2018. 

348. The Dominican Republic has ratified the Freedom of Association and Protection of the Right 

to Organise Convention, 1948 (No. 87), and the Right to Organise and Collective Bargaining 

Convention, 1949 (No. 98). 
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A. The complainant’s allegations 

349. In its communication dated 5 June 2017, the complainant organization indicates that due to 

poor working conditions, including low wages, long working hours and maltreatment, a 

group of workers at Aviam Ltd Aviation Ground Services (hereinafter the airport sector 

company) on 25 June 2015 formed the Aviam Ltd Aviation Ground Services Workers’ 

Union, and sent the accompanying documentation to the Ministry of Labour. In this regard, 

the complainant organization indicates that on 10 July 2015, by Decision No. 350-2015, the 

Director-General of Labour approved the foundation of the union. 

350. The complainant organization indicates that on 26 June 2015, the airport sector company 

was notified by Document No. 430-2015 of the foundation of the union and of the 

membership of the board of directors (Management Committee) which included 

Messrs Ariel Silverio Peralta, Ángel Ricardo Peña Perez, Luis Emilio González Rodríguez, 

Roberto del Rosario Peralta, Alexis de Jesús, Yey Marcos Santana Lugo, Rafaelito Medina 

Méndez, Claudio González Solon, Ángel Emilio Sánchez Hernández and Francisco Antonio 

Cuevas, Esther Rosario, Nicauris Henriquez Paredes and Netali Paredes Vásquez. 

351. The complainant organization alleges that as soon as it received notification of the 

establishment of the union, the airport sector company suspended the members of the 

Management Committee. On 6 July 2015, the members of the Management Committee were 

notified (Document No. 530) of their dismissal without stated cause (dismissal) in violation 

of the Labour Code on trade union immunity. 

352. According to the complainant organization, the flagrant violations committed by the airport 

sector company were confirmed during the inspection conducted by the Labour Inspectorate, 

which concluded in its report of 14 July 2015 that the company, by its dismissal of the 

members of the Management Committee, had violated the freedom of association of the 

workers who had decided to form a trade union.  

353. The complainant organization points out that these reprisals against union activities 

constitute a violation of article 62 of the Constitution of the Dominican Republic and 

articles 333 and 389–393 of the Labour Code, as well as of ILO Conventions Nos 87 and 98. 

In addition, it highlights that these dismissals not only caused serious economic, moral and 

social damage to the workers concerned, who lost their main means of subsistence, but also 

had a negative impact on the exercise of freedom of association since they created a hostile 

environment and widespread fear in the company and hindered the consolidation of the 

union.  

354. The trade union also denounces the lack of effectiveness of the national procedures and 

mechanisms to guarantee and protect freedom of association. In this respect, the complainant 

organization alleges that: (i) on 11 August 2015, the union, supported by the CNTD, having 

exhausted all possible amicable and conciliatory means of resolving the conflict, lodged a 

formal claim seeking annulment of the dismissal, reinstatement, payment of lost wages and 

compensation for damages caused; (ii) on 1 March 2016, by its Judgment No. 80-2016, the 

Labour Court of the La Altagracia judicial district declared the aforementioned claim valid 

in terms of form, but declared it inadmissible owing to insufficient legal grounds and lack 

of legal basis, ordering the union to pay costs; and (iii) on 1 March 2016, the union and the 

workers concerned appealed Judgment No. 80-2016 before the Labour Court of the 

San Pedro de Macorís judicial department.  

355. The complainant organization alleges that the company requested extensions on four 

occasions in order to delay the appeals process. During the last hearing, which took place on 

16 February 2017, the company requested authorization from the Labour Court of the 

San Pedro de Macorís judicial department to deposit certain documents, including a 
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communication dated 16 February 2017 from the National Department of Investigations 

(DNI), an intelligence agency under the authority of the armed forces of the Dominican 

Republic. This communication indicated that on 22 July 2015, the DNI had required Punta 

Cana International Airport (AIPC) and the Specialized Airport Security Body (CESAC) to 

withdraw the access card to the ramp and restricted areas from members of the union’s 

Management Committee, allegedly for reasons of national security, and that that measure 

remained in force.  

356. The complainant organization points out that accusing members of the Management 

Committee of acting against national security constitutes an extremely serious act, as it is 

associated with terrorist actions. Consequently, the members of the Management 

Committee, against whom this serious accusation has been made despite their not having a 

criminal record, have not only lost their jobs but have suffered serious repercussions in their 

personal and working lives, as well as in the exercise of their fundamental rights, such as the 

right to work and the right to freedom of movement, since it is common practice in the 

country to ask prospective workers for “certificates of good conduct” which are issued on 

the basis of information held by state security organizations, including the DNI.  

357. According to the complainant organization, the company presented the communication of 

the DNI as a means of evading responsibility for having made an unlawful dismissal. 

Furthermore, it indicates that the collusion of the DNI with the private company is inimical 

to freedom of association and thoroughly compromises the responsibility of the State, and 

concludes by indicating that the workers were subjected to anti-union discrimination. 

358. Lastly, the complainant organization requests the Committee to grant effective guarantees 

to the workers so that they can enjoy the right to organize and to order the company to desist 

from anti-union practices immediately, annul the dismissal of the workers, reinstate them in 

their normal work and pay them their lost wages. 

B. The Government’s reply 

359. In its communication of 24 January 2018, the Government indicates that: (i) on 26 June 

2015, the union notified the company and the Ministry of Labour of the membership of the 

Management Committee; (ii) on 6 July 2015, the company notified all members of the 

aforementioned union of the letter of dismissal; (iii) on 7 July 2015, Mr Jacobo Ramos, 

President of the CNTD, made a request to Mr Luis Francisco Regalado, Director of 

Mediation and Arbitration and to Mr Andrés Valentín Herrera, Director-General of Labour 

in the Ministry of Labour for mediation in respect of the alleged violations of freedom of 

association; (iv) on 13 July 2015, the Director of Mediation and Arbitration forwarded the 

request for mediation and inspection to the Director-General of Labour to order an 

investigation; (v) on 9 July 2015, Mr Ariel Silverio Polanco, General Secretary of the airport 

sector company trade union, appeared before the Local Labour Representation of the 

Ministry of Labour alleging violations of freedom of association, including anti-union 

dismissals; the Ministry of Labour therefore appointed a labour inspector to conduct an 

investigation into the allegation; (vi) on 10 July 2015, Decision No. 350-2015 of the 

Director-General of Labour granting trade union registration was issued; (vii) the labour 

inspector, having conducted the inspection, concluded that the company was violating its 

workers’ right to freedom of association and therefore proceeded to draft a warning report 

with a view to correcting the situation and, once the period granted had expired, drafted the 

corresponding violation report; (viii) on 20 July 2015, the Directorate of Mediation and 

Arbitration summoned the company and the union to mediation which, at the request of the 

union and the company, was postponed on various occasions and took place on 11 September 

2015; (ix) subsequently, the union brought a case for the annulment of the dismissal, 

reinstatement, payment of lost wages and compensation for damages against the company 

before the Labour Court of the La Altagracia judicial district, which, on 1 March 2016, ruled 
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in favour of the company (Judgment No. 80-2016); (x) on 18 March 2016, the union 

appealed Judgment No. 80-2016 before the Labour Court of the San Pedro de Macorís 

judicial department; and (xi) on 16 February 2017, the company filed a request for 

production of new documents relating to the appeal, annexing a communication dated 

16 February 2017 issued by the DNI, indicating that on 22 July 2015 this body had required 

the AIPC and CESAC to withdraw the access card to the ramp and to restricted areas of the 

airport from members of the Management Committee on the grounds of national security. 

360. The Government considers that the Dominican State, through the Ministry of Labour and 

Directorate-General of Labour, the Directorate of the Inspection Coordination System and 

the Directorate of Mediation and Arbitration, intervened with the objective of bringing the 

union into existence, as evidenced by Decision No. 350-2015 of the Director-General of 

Labour whereby the union was registered. Likewise, the Government underscores that a 

violation report was drafted by the Labour Inspectorate when it understood that the company 

had violated the Labour Code and constitutional principles, and that the State had promoted 

legal protection of freedom of association. 

C. The Committee’s conclusions 

361. The Committee notes that in this complaint, the complainant organization alleges that the 

members of the Management Committee involved in forming the Aviam Ltd Aviation Ground 

Services Workers’ Union were subjected to anti-union dismissals by an airport sector 

company. Furthermore, the complainant organization denounces the ineffectiveness of the 

national procedures and mechanisms for guaranteeing respect for fundamental rights in 

relation to freedom of association; and the alleged collusion between the DNI and the 

company, which led to the access card to the ramp and restricted areas of the airport being 

withdrawn from members of the Management Committee on the grounds of national 

security.  

362. The Committee notes that both the complainant organization and the Government indicate 

that: (i) a group of workers at the airport sector company established the union on 25 June 

2015 and that the following day, the union notified the company and the Ministry of Labour 

of this fact and of the membership of the Management Committee; (ii) on 6 July 2015, the 

company dismissed the Management Committee; (iii) on 10 July 2015, the union was 

registered; (iv) the report of the labour inspector dated 14 July 2015 noted “actions 

detrimental to freedom of association”; and (v) the union brought a case for the annulment 

of the dismissal, reinstatement, payment of lost wages and compensation for damages before 

the Labour Court of the La Altagracia judicial district, which by its Judgment No. 80-2016 

declared the case inadmissible “for insufficient legal grounds and lack of legal basis”; 

(vi) the union appealed the judgment before the Labour Court of the San Pedro de Macorís 

judicial department; and (vii) on 16 February 2017, the company sought authorization from 

the appeals court to deposit a communication from the DNI indicating that on 22 July 2015 

this body had required the AIPC and CESAC to withdraw the access card to the ramp and 

restricted areas of the airport from members of the Management Committee on the grounds 

of national security.  

363. The Committee notes that in its reply, the Government points out that through the Ministry 

of Labour and the Directorate-General of Labour, the Directorate of the Inspection 

Coordination System and the Directorate of Mediation and Arbitration intervened with the 

objective of bringing the union into existence, as evidenced by Decision No. 350-2015 of the 

Director-General of Labour whereby the union was registered. The Committee also takes 

note of the Government’s reply indicating that a violation report was drafted by the Labour 

Inspectorate, when it understood that the company had violated the Labour Code and 

constitutional principles; and that the State had promoted legal protection of freedom of 

association. 
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364. In respect of the alleged anti-union dismissals and the alleged ineffectiveness of the national, 

administrative and judicial mechanisms in guaranteeing respect for freedom of association, 

the Committee takes note of the labour inspector’s report, transmitted by the complainant 

organization and the Government, which indicates that once the deadline given to the 

company to reinstate the workers had expired, the labour inspector issued a violation report 

No. 21574 because the company had taken “actions detrimental to freedom of association” 

by dismissing workers protected by trade union immunity in accordance with articles 333(2) 

and 392 of the Labour Code, and concludes that the company was violating the right to 

freedom of association of the workers who decided to form an establishment trade union. 

The Committee notes that at the judicial level, the court of first instance rejected the request 

for annulment of the dismissal, reinstatement, payment of lost wages and compensation for 

damages, on the specific grounds that: (i) the union acted outside its sphere of competence, 

namely “in defence of the particular interests of the workers of the union” and not in defence 

of their “common interests” as provided for in article 317 of the Labour Code; (ii) “there 

is no evidence in the file that the union notified both its employer and the labour authorities 

which workers were protected by trade union immunity”; and (iii) in respect of 

compensation, the fault attributed to the complainant was not established. While noting that 

the members of the Management Committee were dismissed days after the establishment of 

the union, the Committee notes that the first instance judge considered only the issue of the 

trade union’s competence to bring an action to court on behalf of the members of the 

Management Committee, rejecting the request. Consequently, the first instance judgment did 

not examine the reasons for the dismissals and their alleged anti-union character nor does 

it refer in its whereas clauses to the aforementioned decision of the Labour Inspectorate. 

The Committee further notes that the complainant organization appealed Judgment 

No. 80-2016 and that the judgment was pending resolution by the Labour Court of the San 

Pedro de Macorís judicial department. The Committee, observing that the dismissals of the 

members of the Management Committee occurred more than three years ago, recalls that 

cases concerning anti-union discrimination contrary to Convention No. 98 should be 

examined rapidly so that the necessary remedies can be really effective. An excessive delay 

in processing cases of anti-union discrimination and, in particular, a lengthy delay in 

concluding the proceedings concerning the reinstatement of the trade union leaders who 

were dismissed, constitute a denial of justice and therefore a denial of the trade union rights 

of the persons concerned [see Compilation of decisions of the Committee on Freedom of 

Association, sixth edition, 2018, para. 1145]. Furthermore, the Committee recalls in respect 

of the alleged lack of competence of the union to represent its members, that in a previous 

case (see 354th Report (India), paragraph 117) the Committee considered that workers who 

consider that they have been prejudiced because of their trade union activities should have 

access to means of redress which are expeditious, inexpensive and fully impartial [see 

Compilation, op. cit., para. 1142] and requested the Government to adopt all the necessary 

measures, including amending the legislation, to ensure that the unions could approach the 

courts directly. The Committee trusts that the Court of Appeal will issue its decision in the 

near future on the alleged anti-union dismissals, taking the above into account and that, in 

the framework of the judicial proceedings, there will be an examination of the causes that 

gave rise to the dismissals of the members of the Management Committee and their alleged 

anti-union nature. The Committee requests the Government to keep it informed in this 

regard.  

365. With regard to the decision of the DNI to withdraw the access card to the ramp and restricted 

areas from members of the union’s Management Committee, allegedly on the grounds of 

national security, the Committee takes note of the allegations of the complainant 

organization indicating that: (i) the company sought the communication of 16 February 

2017 with the aim of evading criminal responsibility for having dismissed the members of 

the Management Committee in an unlawful manner and that the DNI, having lent itself to 

that exercise, compromised the responsibility of the State; (ii) the workers concerned had 

no criminal record; and (iii) the said accusation had serious economic and social 
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consequences for the workers concerned. In this regard, the Committee regrets that, in its 

observations, the Government confines itself to annexing the communication of 16 February 

2017 sent by the DNI without indicating any facts relating to how the members of the 

Management Committee allegedly violated national security. Concerned about the impact 

of the accusations of violation of State security and of the withdrawal of the access card to 

the ramp and restricted areas on the employment of the trade union leaders, the Committee 

requests the Government to send its observations in this regard as soon as possible. 

The Committee’s recommendations 

366. In the light of its foregoing conclusions, the Committee invites the Governing Body 

to approve the following recommendations: 

(a) With regard to the alleged anti-union dismissals of members of the 

Management Committee, the Committee trusts that the Court of Appeal will 

issue its decision on this matter in the near future, taking the above into 

account, and that in the framework of the judicial proceedings there will be 

an examination of the causes that gave rise to the dismissals of the members 

of the Management Committee and their alleged anti-union nature. The 

Committee requests the Government to keep it informed in this regard. 

(b) Concerned about the impact of the accusations of violation of State security 

and of the withdrawal of the access card to the ramp and restricted areas on 

the employment of the trade union leaders, the Committee requests the 

Government to send its observations in this regard. 

CASE NO. 2609 

INTERIM REPORT 

 

Complaint against the Government of Guatemala  

presented by 

– the Indigenous and Rural Workers’ Trade Union Movement of Guatemala 

(MSICG) 

– the Autonomous Popular Trade Union Movement of Guatemala 

– Global Unions of Guatemala 

– the Trade Union Confederation of Guatemala (CUSG) 

– the General Confederation of Workers of Guatemala (CGTG) 

– the Trade Union of Workers of Guatemala (UNSITRAGUA) and 

– the Movement of Rural Workers of San Marcos (MTC)  

supported by 

the International Trade Union Confederation (ITUC) 

Allegations: The complainant organizations 

allege numerous murders and acts of violence 

against trade union members and flaws in the 
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system that result in criminal and labour-related 

impunity 

367. The Committee last examined this case at its June 2017 meeting, when it submitted an 

interim report to the Governing Body [see 382nd Report, approved by the Governing Body 

at its 330th Session (June 2017), paras 315–354]. 

368. The Indigenous and Rural Workers’ Trade Union Movement of Guatemala (MSICG) and 

Global Unions of Guatemala sent new allegations in a communication dated 19 July 2018. 

The Trade Union Confederation of Guatemala (CUSG) sent new allegations in a 

communication dated 20 August 2018.  

369. The Government sent its observations in communications dated 19 February, 1 March, 19 

March and 18 September 2018. 

370. Guatemala has ratified the Freedom of Association and Protection of the Right to Organise 

Convention, 1948 (No. 87), the Right to Organise and Collective Bargaining Convention, 

1949 (No. 98), and the Collective Bargaining Convention, 1981 (No. 154).  

A. Previous examination of the case 

371. At its June 2017 session, the Committee made the following recommendations [see 

382nd Report, para. 354]: 

(a) The Committee expresses once again its deep and growing concern over the seriousness 

of this case, given the many instances of murder, attempted murder, assaults and death 

threats and the climate of total impunity. 

(b) The Committee hopes that the cooperation between the Public Prosecutor’s Office and the 

national civil police in investigating the murders of members of the trade union movement 

will continue to be strengthened and institutionalized and requests the Government to keep 

it informed in that regard. 

(c) The Committee again urges the Government to take as a matter of urgency all necessary 

measures to ensure that the possible anti-union motive for the murders of members of the 

trade union movement is fully and systematically taken into account in planning and 

conducting investigations and that the investigations focus on both the perpetrators and 

the instigators of the acts. The Committee requests the Government to keep it informed, 

without delay, of the measures taken and the results obtained in this respect, particularly 

in the aforementioned cases in which possible anti-union motives have been found. 

(d) The Committee again urges the Government to inform it promptly of the initiatives taken 

and the results obtained with regard to the allocation, as a matter of urgency, of additional 

economic and human resources to the Special Unit of the Public Prosecutor’s Office for 

Crimes against Trade Unionists.  

(e) The Committee urges the Government to take all necessary measures to establish special 

courts in order to deal more swiftly with crimes and offences committed against members 

of the trade union movement. The Committee requests the Government to inform it of 

concrete initiatives taken in this regard.  

(f) The Committee requests the Government to take all necessary steps to strengthen 

institutional cooperation with the CICIG and the Trade Union Committee of the Public 

Prosecutor’s Office with support from the Representative of the Director-General in 

Guatemala.  

(g) The Committee once again urges the Government to develop and implement effective 

protection measures for persons who agree to cooperate in criminal investigations into acts 

of anti-union violence. The Committee requests the Government to keep it promptly 

informed of initiatives taken in this regard.  
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(h) The Committee requests the Government to keep it informed of progress in the 

investigation concerning the perpetrators of the murder of Mr Barrera Barco and of any 

links between the victim’s trade union activities and his refusal to pay the bribe demanded 

by a criminal gang.  

(i) With regard to the murder of Mr Carlos Antonio Hernández Mendoza, the Committee 

requests the Government to keep it informed of the results of the ongoing investigations 

and, in particular, of the measures taken in order to identify any relationship between the 

murder of the trade union leader and his union activities.  

(j) The Committee requests the Government to provide information on possible motives for 

the murders of Mr Retana Carias and Mr Ortiz Jiménez, members of the Union of Workers 

of the Municipality of Jalapa, and on the investigations conducted in order to identify any 

link between the murders and the victims’ union-related activities.  

(k) The Committee requests the complainants to confirm that the information provided by the 

Government with regard to the murder of Mr Marlón Dagoberto Vásquez López on 6 

January 2014 corresponds to the allegation that a person known as Marlón Velásquez was 

murdered on the same date.  

(l) With respect to the alleged murders of Mr Jerónimo Sol Ajcot, Mr Genar Efrén Estrada 

Navas and Mr Edwin Giovanni De La Cruz Aguilar, the Committee urges the Government 

to take as soon as possible the necessary measures so that, in collaboration with the 

complainant organizations, there can be clarification as to the identity of the people 

concerned, and to inform it about the investigations taken to identify and bring to justice 

the perpetrators and instigators of the alleged facts.  

(m) The Committee urges the Government to implement General Directive No. 1-2015 by 

continuing taking all necessary measures with the greatest diligence to identify and bring 

to justice the perpetrators and instigators of the murder of Mr Eliseo Villatoro Cardona 

and ensuring that the death threats reported to the Public Prosecutor’s Office are examined 

with due promptness and that the SEMOT members who have received threats are 

provided with the appropriate protection measures immediately. The Committee requests 

the Government to keep it informed in this regard.  

(n) The Committee once again urges the Government to institute an independent judicial 

inquiry into the allegations of attempted extrajudicial killings and death threats sustained 

by members of the Union of Commercial Workers of Coatepeque. The Committee 

requests the Government to keep it informed in detail about that inquiry and the resulting 

criminal proceedings.  

(o) The Committee once again draws the special attention of the Governing Body to the 

extreme seriousness and urgent nature of this case.  

B. New allegations  

372. In a communication dated 19 July 2018, the MSICG and Global Unions of Guatemala allege: 

(i) the murder, on 29 April 2018, of Mr Alejandro García Felipe, General Secretary of the 

Santa Rosa Department local branch of the National Union of Health Workers of Guatemala 

(SNTSG); (ii) the murder, between 15 and 20 June 2018, of Mr Domingo Nach Hernández, 

General Secretary of the Municipal Workers’ Union of the Municipality of Villa Canales in 

the Department of Guatemala (SITRAMVCG); and (iii) the murder, on 21 June 2018, of 

Mr Juan Carlos Chavarría Cruz, General Secretary of the Trade Union of Workers of the 

Municipality of Melchor de Mencos, Petén.  

373. Regarding the death of Mr Alejandro García Felipe, the complainant organization indicates 

that: (i) he had received various death threats due to his social work and for being a trade 

unionist; (ii) on the morning of 29 April 2018, he left his house after receiving a telephone 

call; (iii) his body appeared on 1 May in the morgue of the municipality of Escuintla, bearing 

signs of torture and strangulation. Regarding the death of Mr Domingo Nach Hernández, the 

complainant organization notes that his body was found showing multiple marks of beating 

and signs of strangulation. Regarding the death of Mr Juan Carlos Chavarría Cruz, the 
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complainant organization notes that: (i) the Trade Union of Workers of the Municipality of 

Melchor de Mencos was in the middle of a labour dispute with the municipality over the 

non-payment of wages and the reinstatement of dismissed workers; and (ii) in the context of 

this dispute, the complaint against the Mayor of Melchor de Mencos for abuse of power and 

dereliction of duty was declared admissible. 

374. The complainant organization expresses its deep concern regarding the three murders, noting 

that it has not received specific information on progress made in the investigations carried 

out by the Public Prosecutor’s Office. It adds that there is a pressing need to take all the steps 

necessary to ensure the personal safety of Guatemala’s trade union officials and clarify the 

facts of these cases, including by identifying and sanctioning those responsible for planning 

and perpetrating the murders. 

375. In a communication dated 20 August 2018, the CUSG provided further information on the 

alleged murder of Mr Domingo Nach Hernández, General Secretary of the SITRAMVCG, 

in June 2018. The complainant organization alleges specifically that: (i) on 15 June 2018, 

Mr Nach Hernández was abducted and his body was found on 20 June 2018 in the morgue 

of the National Institute of Forensic Science (INACIF); (ii) since January 2016, Mr Nach 

Hernández had been participating actively in the organization and association of workers of 

the municipality of Villa Canales, firstly, through the establishment of an ad hoc committee, 

and, later, starting on 23 June 2017, through the establishment and registration of the 

SITRAMVCG; (iii) the establishment of the SITRAMVCG gave rise to unjustified mass 

dismissals by the municipality, including of Mr Nach Hernández, who was reinstated in his 

post on 1 June 2018, in compliance with a judicial order; (iv) Mr Nach Hernández had been 

abducted a first time on 16 December 2016, as duly established by the Public Prosecutor’s 

Office. The complainant organization adds that there are inconsistencies between the death 

certificates in the National Registry of Persons, which states that Mr Nach Hernández died 

on 20 June 2018, and that issued by the INACIF, which states that Mr Nach Hernández died 

on 17 June 2018 as a consequence of a subdural hematoma, a cerebral laceration and a head 

injury. 

C. The Government’s replies 

Previously examined allegations of murder 

376. In communications dated 19 February and 18 September 2018, the Government sent 

information from the Public Prosecutor’s Office concerning various cases of murder of 

members of the trade union movement. With regard to the murder in 2013 of Mr Jorge 

Barrera Barco, a bus driver and union member who, together with other drivers, had refused 

to pay the sums of money demanded by a local gang, the Public Prosecutor’s Office notes 

that: (i) the person responsible for both planning and perpetrating the acts was identified; (ii) 

the Seventh Criminal Court of First Instance for Drug-Related Activities and Crimes against 

the Environment of Guatemala confirmed, on 4 August 2017, the death of said person, and, 

on request by the Public Prosecutor’s Office, ordered the abatement of said person’s criminal 

prosecution; and (iii) the case is still being investigated. 

377. Concerning the murder, on 8 March 2013, of Mr Carlos Antonio Hernández Mendoza, of 

the General Confederation of Workers of Guatemala (CGTG), the Public Prosecutor’s Office 

notes that the court had ordered a stay of proceedings in relation to the two accused 

individuals because the testimonies of two of the witnesses contained various contradictions. 

The Public Prosecutor’s Office notes that, on 21 June 2017, the court case against the two 

witnesses for false testimony was settled in favour of the accused. The Public Prosecutor’s 

Office will now need to review all the steps taken with a view to identifying those 

responsible for planning and perpetrating the criminal offences. 
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378. With regard to the information requested by the Committee on Freedom of Association 

concerning the possible motives for the murders of Mr Retana Carías and Mr Ortiz Jiménez 

of the Union of Workers of the Municipality of Jalapa, two cases which yielded murder 

convictions in 2017, the Public Prosecutor’s Office indicates that: (i) it is considered that the 

motive for the murder of Mr Retana Carías was extortion; (ii) the court considered that the 

murder of Mr Ortiz Jiménez was committed by an assassin hired by the victim’s partner’s 

ex-husband, who was sentenced to 25 years’ imprisonment; and (iii) the possible links 

between the murders and the trade union activities of the victims was discarded since both 

individuals were ordinary union members who did not have any representative or leadership 

role in the union.  

379. With respect to the murder of Mr Jerónimo Sol Ajcot, of the National Coordinating 

Committee of Indigenous and Rural Workers (CONIC), according to the Public Prosecutor’s 

Office, the victim was fatally shot by various persons in March 2013. The Public 

Prosecutor’s Office transmits the report of the Municipal Prosecutor’s Office of Atitlán 

which is responsible for investigating the case and which indicates that: (i) interviews were 

conducted with the victim’s relatives, the victim’s employer, CONIC, as well as the 

governing board of the Tzutujil Mayan association of farmers of Santiago Atitlán 

(AMTASA); (ii) all those interviewed stated that they did not know the motive for the 

murder of Mr Sol Ajcot, but that they knew that the victim had been the target of attempted 

extortion in 2007, which had not been repeated since; and (iii) on 27 March 2013, a report 

was received from CONIC outlining Mr Sol Ajcot’s work history. 

380. With respect to the murder of Mr Genar Efren Estrada Navas, the Public Prosecutor’s Office 

notes that, on 12 March 2014, the victim was shot several times while riding his motorcycle 

on a road in the municipality of Jalapa. The Public Prosecutor’s Office also transmitted a 

report of the District Prosecutor’s Office of Jalapa, which is responsible for the investigation 

of the case and which indicates that: (i) a firearm projectile found at the scene of the crime 

had enabled the calibre of the firearm used to be determined; (ii) the testimony of three of 

the victim’s relatives was received, attributing responsibility for the alleged act to two 

persons with whom the victim was involved in a dispute over issues of property easement 

and a lawsuit relating to one of the daughters of the deceased, but said testimony was 

insufficiently substantiated to proceed to trial; (iii) on 26 July 2017, testimony was received 

from a fourth person who affirms that one of the two persons mentioned by the victim’s 

relatives carries a firearm and had been involved in a dispute with the victim; (iv) a report 

of 25 July 2018 from the Directorate-General for the Control of Arms and Munitions 

indicates that the suspects concerned do not have any firearms registered in their names; and 

(v) the investigation into this case is ongoing. 

381. Concerning the alleged murder of Mr Edwin Giovanni De la Cruz Aguilar, the Public 

Prosecutor’s Office notes that a search using the computerized system for the monitoring of 

investigations of the Public Prosecutor’s Office (SICOMP) did not retrieve data identifying 

such a murder. The search results merely indicated that said individual had been an 

eyewitness in a case of theft which had occurred in 2001. 

382. With regard to the murder on 9 November 2016 of Mr Eliseo Villatoro Cardona, of the Union 

of Organized Municipal Employees of Tiquisate (SEMOT), the Public Prosecutor’s Office 

notes that urgent steps had already been taken in relation to this case, and investigations were 

still open pending receipt of the requested reports, which have still not been submitted. 

383. Concerning the murder in March 2009 of Mr Luis Haroldo García Ávila, of the Union of 

Commercial Workers of Coatepeque, the Public Prosecutor’s Office notes that: (i) the 

investigation file was transferred to the Criminal Analysis Service of the Public Prosecutor’s 

Office so that it could be examined in conjunction with two other files relating to events 

which occurred in the context of a dispute between the municipality of Coatepeque and 



GB.334/INS/10 

 

GB334-INS_10_[NORME-181029-14]-En.docx  119 

traders from the sector; (ii) a series of steps in the investigation remain pending, including 

that of compiling a profile of the victim’s partner and of the victim himself; and (iii) a report 

on the matching of ballistic evidence with the crime scene evidence should be requested, and 

it should be determined whether the victim held a life insurance policy with benefits for the 

victim’s partner or a third party. 

384. Concerning the murder on 23 December 2008 of Mr Armando Donaldo Sánchez Betancourt, 

also of the Union of Commercial Workers of Coatepeque, the Public Prosecutor’s Office 

notes that: (i) this case is related to two other murders; and (ii) all of the compiled 

information was transmitted to the Criminal Analysis Service of the Public Prosecutor’s 

Office with a view to identifying a crime trend in the region which would in turn help to 

identify those who planned and perpetrated the murder. 

385. With respect to the murder on 16 July 2009 of Mr Julián Capriel Marroquín, of the Union of 

Traders of the Public Square of Jocotán, the Public Prosecutor’s Office notes that: (i) there 

was no ballistic match with the evidence found at the crime scene; (ii) investigators from the 

Specialized Criminal Investigation Division were provided with guidelines for locating 

witnesses and identifying the alleged perpetrators of the crime; and (iii) the submission of a 

series of ballistics data remains pending. 

386. Concerning the murder in January 2009 of Mr Amado Corazón Monzón, of the Union of 

Commercial Workers of Coatepeque, the Public Prosecutor’s Office notes that: (i) this case 

is related to other violent deaths in the municipality of Coatepeque, which is why joint 

investigations were conducted and it was requested that all the cases go before a court for 

high-risk crimes; and (ii) identification of the perpetrators using the ballistic evidence 

obtained, and the conducting of telephone analyses, remain outstanding. 

387. In communications dated 1 and 19 March 2018, the Government transmitted information 

from the Public Prosecutor’s Office on strengthening the Special Investigation Unit for 

Crimes against Trade Unionists (hereinafter, the Special Investigation Unit). The Public 

Prosecutor’s Office underscores in this respect the increase in the budget allocated to the 

Special Investigation Unit for 2018, noting that: (i) the budget allocated to the Special 

Investigation Unit is 4,331,148.49 Guatemalan quetzales (GTQ) for 2018, compared to 

GTQ4,178,537.85 in 2017; (ii) the staffing budget of the Special Investigation Unit 

increased from GTQ3,535,650.54 to GTQ3,661,148.49; and (iii) the budget allocated for 

property, plant and equipment increased from GTQ79,700 to GTQ100,000. In addition, the 

Public Prosecutor’s Office recalls that in recent years, the staffing of the Special 

Investigation Unit was bolstered, and currently includes: a chief of unit; three prosecutors; 

eight category-I auxiliary prosecutors; two category-II auxiliary prosecutors; three officials 

from the Prosecutor’s Office and an investigator from the Criminal Investigation Unit. 

388. With regard to the collaboration between the International Commission against Impunity in 

Guatemala (CICIG) and the Public Prosecutor’s Office, the Government indicates in its 

communication of 1 March 2018 that the Commission was established in 2013 for an 

indefinite period of time, with the aim of improving the analytical and investigative capacity 

of the Public Prosecutor’s Office with regard to cases of violence against leaders and 

members of the trade union movement. In its communication of 18 September 2018, the 

Government refers to a letter dated 16 July 2018 in which the CICIG Commissioner, Mr 

Iván Velásquez Gómez: (i) recalls that the aim of the collaboration agreement concerning 

cases of violence against trade union leaders and members is to improve the investigation 

capacities of the Public Prosecutor’s Office; (ii) indicates that the CICIG fulfilled its 

undertaking as, in due course, it presented recommendations to strengthen investigations in 

12 selected cases; and (iii) recommends that it is now for the Public Prosecutor’s Office to 

report on the status of the investigations concerned.  
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389. With regard to the Trade Union Committee of the Public Prosecutor’s Office, which was 

established on 30 August 2013 to promote the exchange of information between the Public 

Prosecutor’s Office and the trade unions, the Government indicates in its communications 

of 1 March and 18 September 2018 that: (i) the term of office of the Trade Union Committee 

was extended for two more years on 9 September 2015; (ii) the meeting of the Trade Union 

Committee which was due to take place on 1 September 2017 could not be held owing to 

the absence of the trade union movement representatives; (iii) where required, the Public 

Prosecutor’s Office informs the trade unions of progress in the cases; (iv) pursuant to 

General Directive No. 1/2015, in each case of violence affecting a member of the trade union 

movement, the relevant labour relations context is examined.  

390. Lastly, the Government indicates that: (i) the implementation and institutionalization of the 

collaboration between the Public Prosecutor’s Office and the national civil police concerning 

investigations into the deaths of members of the trade union movement has continued; and 

(ii) with regard to the Committee’s request that effective protection measures should be 

devised and implemented for persons who agree to cooperate with criminal investigations 

into acts of anti-union violence, there is a specific mechanism for the protection of witnesses 

but none of the witnesses cooperating with the Special Investigation Unit is under the 

protection of the “Office for the Protection of Witnesses”. 

New allegations of murder 

391. In its communication of 18 September 2018, the Government provides information related 

to the alleged murders of Mr Alejandro García Felipe, Mr Domingo Nach Hernández and 

Mr Juan Carlos Chavarría Cruz. With regard to the murder of Mr Alejandro García Felipe 

of the National Union of Health Workers of Guatemala, the Government states that: (i) the 

body of the victim was found on a ranch in Puerto de San José Escuintlá on 30 April 2018 

and taken to the National Institute of Forensic Science (INACIF) on 1 May 2018; (ii) the 

case is being investigated by the Special Investigation Unit; and (iii) a total of 

11 investigation procedures are pending, including scientific analyses, requests to the local 

authorities for information and interviews with persons in the work, union and personal 

circles of the victim to determine the circumstances of the murder and the motive for it. With 

regard to the murder of Mr Domingo Nach Hernández of the SITRAMVCG, the Government 

states that: (i) the victim was taken by the fire service to a hospital in Guatemala City at 

12.35 a.m., on 16 June 2018 and died the following day as a result of a traumatic brain injury; 

(ii) the case is being investigated by the Special Investigation Unit; (iii) a total of 

six investigation procedures are pending, focusing on identification of the vehicle which ran 

over the victim. With regard to the murder of Mr Juan Carlos Cruz Chavarría, general 

secretary of the Union of Workers of the Municipality of Melchor de Mencos, Petén, the 

Government states that: (i) on 21 June 2018, the victim was shot dead by several individuals 

in the municipality of Melchor de Mencos, Petén; (ii) the case is being investigated by the 

Special Investigation Unit; (iii) according to statements by the victim’s spouse, the victim 

was delivering a silver bracelet to another person at the time of the murder; and (iv) a total 

of eight investigation procedures are pending, including scientific analyses, requests to the 

local authorities for information and interviews with persons in the work, union and personal 

circles of the victim to determine the circumstances of the murder and the motive for it. 

D. The Committee’s conclusions 

392. The Committee recalls that, in the present case, the complainant organizations report 

numerous murders and acts of violence against trade union leaders and members, as well 

as impunity in that regard. It is the ninth time that the Committee examines this case.  
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393. The Committee notes that, since its last examination of this case in June 2017, the Governing 

Body of the ILO has examined on three occasions the complaint concerning non-observance 

by Guatemala of Convention No. 87, made by several Workers’ delegates to the 

101st Session (2012) of the International Labour Conference under article 26 of the ILO 

Constitution. The Committee recalls that the complaint concerns, among other things, 

allegations of murders of trade union leaders and members and of prevailing impunity in 

that regard. The Committee notes in particular that: (i) in October 2013, as follow-up to the 

complaint made under article 26 of the ILO Constitution, the Government, in consultation 

with the social partners, adopted a roadmap whereby it undertakes to ensure the timely trial 

and conviction of the perpetrators and instigators of the crimes against trade union officials 

and members and to strengthen the prevention and protection mechanisms in respect of 

threats and attacks against trade union officials and members; and (ii) on 2 November 2017, 

the tripartite constituents of Guatemala signed a national tripartite agreement in order to 

achieve full implementation of the roadmap, and thereby resolve the matters raised in the 

complaint submitted under article 26 of the ILO Constitution; (iii) pursuant to said 

agreement, the National Tripartite Committee on Labour Relations and Freedom of 

Association was established in February 2018; and (iv) at its 333rd Session (June 2018), 

the Governing Body decided to defer its decision on the aforementioned complaint until its 

October–November 2018 session. 

394. The Committee takes note of the Government’s observations sent in communications dated 

19 February, 1 March, 19 March and 18 September 2018. The Committee also notes that, 

as follow-up to the complaint made under article 26 of the ILO Constitution, both the 

Government and the complainants in this case have regularly submitted extensive 

information to the Governing Body of the ILO, noting that part of said information is 

relevant to the examination of the allegations in the present case.  

395. The Committee again deeply regrets the numerous acts of violence reported in the complaint 

and expresses its deep concern about the report of new cases of murdered trade union 

leaders and members. The Committee once again draws the Government’s attention to the 

fact that union rights can only be exercised in a climate free from violence, intimidation and 

threats of any kind against trade union members, and that it is for governments to ensure 

that this principle is respected [see Compilation of decisions and principles of the Freedom 

of Association Committee, sixth edition, 2018, para. 84]. 

General information 

396. The Committee takes note of the overall information provided by the Government in May 

2018 in the context of the follow-up to the complaint made under article 26 of the ILO 

Constitution about the progress of the investigations and criminal proceedings in respect of 

86 murders of members of the trade union movement (of which 74 had previously been 

reported to this Committee and 12 had been reported at the national level), noting that: 

(i) 16 convictions were handed down in relation to 14 cases (two cases involve two rulings 

each); (ii) four acquittals were issued; (iii) one judicial sentence of security and corrective 

measures was handed down; (iv) arrest warrants remain in effect in six cases; (v) the 

criminal prosecution has been abated in five cases; (vi) three cases are at an intermediary 

stage of the proceedings; (vii) one case is under discussion; and (viii) 52 cases remain in 

the investigation phase. 

397. The Committee also notes that, in its various communications in the context of the present 

case and the complaint made under article 26 of the ILO Constitution, the Government refers 

to a range of institutional initiatives designed to facilitate the investigations into the murders 

of trade union leaders and members, including: (i) a 3.66 per cent increase in the budget of 

the Special Investigation Unit for 2018 with respect to the previous year; (ii) the convening 

of 17 meetings between the Special Investigation Unit and the DEIC of the national civil 
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police, between August 2017 and May 2018, with a view to analysing the trade union aspects 

of the various crimes committed; (iii) the establishment, on 1 August 2017, of a new Criminal 

Court of First Instance for Drug Trafficking and Environmental Crimes with jurisdiction to 

hear high-risk proceedings, bearing in mind that cases of attacks on the lives of trade 

unionists may be heard by courts competent to hear high-risk cases following an 

examination and decision of the Criminal Chamber, and that most of the recent judgments 

in relation to the murder of trade unionists were issued by said courts; (iv) continued 

collaboration with the CICIG in relation to 12 murder cases selected by the trade union 

movement; (v) the ongoing willingness of the Public Prosecutor’s Office to continue to 

exchange information with the trade union movement, whether through extending the 

mandate of the Trade Union Committee (the mandate of which was to end on 1 September 

2017) or through other means; and (vi) the establishment of a subcommittee on 

implementation of a roadmap, in the context of the National Tripartite Committee on Labour 

Relations and Freedom of Association recently established in accordance with the Tripartite 

Agreement of November 2017. 

398. The Committee takes due note of these various initiatives, and in particular of the 

opportunity these provide to effectively combat impunity in relation to anti-union violence, 

including through: (i) strengthening the collaboration between the Special Investigation 

Unit and the DEIC of the civil police; (ii) the possibility of making more frequent use of 

courts for high-risk cases when it comes to hearing cases of murders of trade union 

movement members; and (iii) the establishment of a subcommittee on implementation of the 

roadmap to ensure more robust tripartite monitoring of actions taken to counter anti-union 

violence. Nevertheless, the Committee regrets that, since it last examined the case in June 

2017, the results obtained show little change and no progress made on most of the issues 

that caused it deep concern at the time, particularly in relation to the fact that: (i) the number 

of murders that have led to convictions remains very low (16 out of 86, as well as one 

compulsory committal to a psychiatric hospital) despite the time that has elapsed since the 

events; (ii) the even smaller number of convictions (two) against those who instigated the 

crimes; and (iii) the very high number of cases being investigated, which, based on the 

description provided by the Public Prosecutor’s Office, show no immediate prospects of 

identifying those who instigated or perpetrated the crimes. The Committee recalls in this 

connection that the absence of judgments against the guilty parties creates a situation of de 

facto impunity which exacerbates the climate of violence and insecurity, which, in turn, is 

extremely detrimental to the exercise of trade union rights [see Compilation, op. cit., 

para. 52]. 

Previously examined allegations of murder 

399. In its two prior examinations of the case, the Committee had noted with particular concern 

the lack of progress made in investigating the murders for which evidence of possible anti-

union motives had been found (whether because numerous members of the same union had 

been killed, the CICIG or the Public Prosecutor’s Office itself had already specifically 

identified a possible anti-union motive, or the victims were members of trade unions which, 

to the Committee’s knowledge, were being targeted by anti-union attacks at the time of the 

events). In that connection, the Committee had referred to 20 victims who were members of 

the Union of Izabal Banana Workers (SITRABI); the Union of Workers of the Municipality 

of Coatepeque; the Union of Commercial Workers of Coatepeque; the Union of Minibus 

Drivers of the Magnolia Camposanto District; the National Union of Health Workers of 

Guatemala; the Union of Municipal Workers of Malacatán, San Marcos; the Union of 

Technical and Administrative Support Workers of the Criminal Public Defence Institute; or 

the Union of Migration Clerks [see 382nd Report, para. 339 and 378th Report, para. 310]. 

With respect to said murders, the Committee takes note, firstly, of the imposition in March 

2017 of a sentence of six years’ imprisonment for unlawful association of one of the persons 

involved in the murder of Bruno Ernesto Figueroa, an official of a subsidiary of the National 
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Health Workers’ Union, and, secondly, that the Public Prosecutor’s Office is conducting 

joint investigations into the murder of three members of the Union of Commercial Workers 

of Coatepeque, with a view to identifying the crime trend in the area at that time. 

Nevertheless, the Committee regrets the fact that: (i) to date, of the 20 murders mentioned 

above, and despite the number of years that have passed since they were committed, only 

two convictions have been handed down; (ii) the Government provides no specific 

information concerning progress made in the investigations or initiatives undertaken with 

respect to the other cases; (iii) with the exception of the Coatepeque case mentioned above, 

the Committee still has no evidence of links being made between the investigations into the 

murders of several members of the same trade union; and (iv) despite its previous requests, 

the Committee still has no indication that the ongoing investigations are being reframed to 

take fully into account the victims’ union activities. 

400. In light of the foregoing, and recalling General Directive No. 1/2015 of the Public 

Prosecutor’s Office, the Committee again urges the Government to continue to take and to 

intensify, as a matter of urgency, all necessary measures to ensure that, in the planning and 

conducting of investigations, the possible anti-union motive for the murders of members of 

the trade union movement and the links that may exist between the murders of the members 

of the same trade union are fully and systematically taken into account, and to ensure that 

the investigations focus on both those who instigated and perpetrated the acts. Trusting in 

the contributions of the new subcommittee on implementation of the roadmap in this respect, 

the Committee requests the Government to keep it informed, without delay, of the measures 

taken and the results obtained in this respect, particularly in the cases mentioned in the 

previous paragraph. 

401. Concerning the murder in 2013 of Mr Jorge Barrera Barco, bus driver and member of the 

CUSG who, together with other drivers, had refused to pay the sums of money demanded by 

a local gang, the Committee notes that the Government provides information to the effect 

that the courts ordered, on 4 August 2017, the abatement of the criminal prosecution of the 

alleged instigator and perpetrator of the crime, because this person had died, and that the 

case is still being investigated. The Committee requests the government to keep it informed 

of the findings of this investigation.  

402. Concerning the murder in 2013 of Mr Carlos Antonio Hernández Mendoza, member of the 

CGTG, the Committee takes note of the information provided by the Public Prosecutor’s 

Office to the effect that the criminal proceedings against the two witnesses in the case, for 

false testimony, were concluded, and that steps would at present be taken to identify those 

who had instigated and perpetrated the crimes. The Committee requests the Government to 

keep it informed of the findings of this investigation. 

403. With regard to the murders of Mr Retana Carías and Mr Ortiz Jiménez of the Union of 

Workers of the Municipality of Jalapa, two cases which yielded murder convictions but 

regarding which the Government did not indicate the possible motives for the murders, the 

Committee notes the Government’s indication that: (i) it is considered that the motive for 

the murder of Mr Retana Carías was extortion; (ii) the court considered that the murder of 

Mr Ortiz Jiménez was committed by an assassin hired by the victim’s partner’s ex-husband, 

who was sentenced to 25 years’ imprisonment. 

404. Concerning the murders of Mr Jerónimo Sol Ajcot, of the CONIC, Mr Genar Efrén Estrada 

Navas, of the CUSG, and Mr Edwin Giovanni De La Cruz Aguilar, also of the CUSG, the 

Committee notes that, according to the Government: (i) Mr Sol Ajcot, of the CONIC, was 

killed by several people in March 2013; (ii) the interviews with the victim’s relatives and the 

contacts with the CONIC did not help to identify the perpetrators or motive of the crime; 

(iii) Mr Estrada Navas was fatally shot in March 2014 while he was riding his motorcycle; 

(iv) the testimonies of various family members link the crime committed against Mr Estrada 
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Navas with a dispute related to the victim’s daughter, and the investigation into this case 

remains before the District Prosecutor’s Office of Jalapa; and (v) the searches conducted 

in relation to Mr Edwin Giovanni De la Cruz Aguilar did not make it possible to determine 

that he had been murdered; the only information these yielded was the fact that he had been 

a witness in 2001 in a case of theft. While taking these elements into account, the Committee 

notes that the investigations into Mr Estrada Navas’ case and which are not carried out by 

the Special Investigation Unit, do not seem to take into consideration possible links between 

the victim’s murder and his union-related activity. The Committee therefore urges the 

Government to ensure that this aspect is fully taken into consideration in continuing the 

investigations. With regard to Mr De la Cruz Aguilar, the Committee requests the CUSG to 

provide the Public Prosecutor’s Office with additional information in relation to his alleged 

murder. 

405. Concerning the murder on 9 November 2016 of Mr Eliseo Villatoro Cardona, leader of 

SEMOT, which, according to the allegations of the complainant organization, took place in 

the context of a major dispute between the Mayor of Tiquisate and the trade union, the 

Committee notes with concern that, according to the Public Prosecutor’s Office, nearly 

two years after the crime, the investigation remains open pending receipt of the requested 

reports. The Committee urges the Government to take all the steps necessary to ensure that 

the requested reports are submitted without delay and that the investigation can be 

conducted without further delay. The Committee requests the Government to keep it 

informed in this regard. 

406. As briefly referred to in paragraph 29 above, the Committee also takes note of the 

information provided by the Public Prosecutor’s Office in relation to the murders which 

took place in 2008 and 2009 of three members of the Union of Commercial Workers of 

Coatepeque (Mr Luis Haroldo García Ávila, Mr Armando Donaldo Sánchez Betancourt and 

Mr Amado Corazón Monzón). While noting with concern that, more than nine years after 

said murders, some basic aspects of the investigations, including ballistic reports and 

telephone analyses, remain outstanding, the Committee takes due note of the fact that: (i) the 

Public Prosecutor’s Office is carrying out joint investigations with the Criminal Analysis 

Service of said entity in order to identify the crime trend in the area at that time and identify 

those who had instigated and perpetrated the crimes; and (ii) it was requested that all the 

cases be heard by a court for high-risk cases. Underscoring the importance for said joint 

investigations to take into consideration the possible links between the murders and the trade 

union activities of victims, the Committee requests the Government to keep it informed of the 

developments and findings of said investigations. 

407. The Committee also takes note of the information provided on the investigations carried out 

into the murder, on 16 July 2009, of Mr Julian Capriel Marroquín, of the Union of Traders 

of the Public Square of Jocotán. The Committee notes with concern that more than nine 

years after the events, a host of ballistic data has still not been obtained. The Committee 

requests the government to keep it informed of the collection of this information.  

408. Lastly, the Committee notes the Government’s indication that there is a specific mechanism 

for the protection of witnesses but that none of the witnesses cooperating with the Special 

Investigation Unit is under the protection of the “Office for the Protection of Witnesses”. 

The Committee requests the Government to provide information on the reasons why this 

mechanism is not being used with regard to the criminal investigations being examined in 

the present case.  

New allegations of murder 

409. The Committee notes with deep concern that the Indigenous and Rural Workers’ Trade 

Union Movement of Guatemala, the Global Unions of Guatemala, and, in addition, with 
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respect to the third case, the CUSG, allege: (i) the murder, on 29 April 2018, of Mr Alejandro 

García Felipe, General Secretary of the Santa Rosa Department local branch of the SNTSG; 

(ii) the murder, between 15 and 20 June 2018, of Mr Domingo Nach Hernández, General 

Secretary of the SITRAMVCG; and (iii) the murder, on 21 June 2018, of Mr Juan Carlos 

Chavarría Cruz, General Secretary of the Trade Union of Workers of the Municipality of 

Melchor de Mencos, Petén. The Committee deeply deplores these new murders and notes 

with deep concern that the complainant organizations claim that, in all three cases, there is 

specific evidence and background information that would point to the anti-union motive for 

the murders. The Committee notes the initial information provided by the Government 

concerning these new murders and observes in particular that: (i) the three murders have 

given rise to the initiation of investigations by the Special Investigation Unit; (ii) for each 

case, the Special Investigation Unit has established a series of investigation procedures, 

which are still pending; and (iii) in two of the three cases, the planned investigation 

procedures take account of the trade union activity of the deceased person, while in the third 

case, procedures are focusing on identification of the vehicle which would have ran over the 

victim. Recalling the aforementioned principles relating to efforts to combat impunity and 

the need for prompt investigations and prosecutions in cases of acts of anti-union violence, 

the Committee urges the Government, in application of General Directive No. 1/2015, to 

take all the steps necessary with great diligence in order to identify and bring to justice the 

perpetrators and instigators of these murders as soon as possible, duly ensuring that the 

investigations into the three abovementioned murders take into account the possible links 

between the murders and the union activities of the victims. Also noting that three of the four 

most recently reported murders in the context of this case (the murder of Mr Nach Hernández 

and of Mr Chavarría Cruz, examined for the first time in the present report, as well as the 

murder of Mr Villatoro Cardona, leader of the SEMOT, first examined by the Committee in 

its report of June 2017) involved leaders and members of municipal trade unions, the 

Committee urges the Government to take specific steps to ensure full respect for freedom of 

association in municipalities and to prevent further acts of violence against members of 

municipal trade unions. The Committee requests the Government to keep it informed in this 

respect. 

410. The Committee, deeply concerned by the resurgence of allegations of anti-union-related 

murders in recent months, and taking note, firstly, of the complainant organizations’ request 

to urgently deploy every possible mechanism to ensure the personal protection of trade 

union leaders of Guatemala, and, secondly, of the fact that the information provided by the 

Government to the Governing Body as part of the follow-up to the complaint submitted under 

article 26 of the ILO Constitution refers essentially to measures undertaken to ensure 

perimeter protection, but not personal protection, urges the Government to promptly re-

examine the mechanisms for ensuring the protection of members of the trade union 

movement who might be at risk, through the use of existing spaces for dialogue between the 

Ministry of the Interior and trade union organizations, and of the new subcommittee on 

implementation of the roadmap. The Committee requests the Government to keep it informed 

in this respect. 

Other allegations of violence 

411. In its previous examination of the case, the Committee had urged the Government to take 

the necessary measures to ensure that the death threats reported to the Public Prosecutor’s 

Office in relation to various members of the SEMOT be examined with due promptness and 

that SEMOT members who have received threats are provided with the appropriate 

protection measures. In the light of the absence of specific information from the Government 

in this respect, the Committee firmly reiterates its previous requests. 

412. The Committee, while noting the information from the Government in relation to the joint 

investigations conducted into the murder of several members of the Union of Commercial 
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Workers of Coatepeque, deplores that, more than nine years after these serious alleged acts, 

the Government has still not provided information on the conducting of an investigation into 

the attempted extrajudicial killings and death threats sustained by other members of that 

union. Recalling that the rights of workers’ and employers’ organizations can only be 

exercised in a climate that is free from violence, pressure or threats of any kind against the 

leaders and members of these organizations, and that it is for governments to ensure that 

this principle is respected [see Compilation, op. cit., para. 84], the Committee urges the 

Government to take the measures necessary to ensure that the investigations currently being 

conducted in order to identify the crime trend which affected the members of the Union of 

Commercial Workers of Coatepeque also take into account the aforementioned allegations 

of attempted killings and death threats. The Committee requests the Government to keep it 

informed in this respect. 

413. In general, while duly noting the continuing efforts of the Government and the difficulty 

involved in shedding light on the oldest cases of murder being examined in the present case, 

the Committee nevertheless expresses its deep concern with respect to the allegation of three 

new murders of members of the trade union movement in recent months and with respect to 

the high level of impunity that prevails in relation to the allegations of numerous murders 

and acts of anti-union violence in the context of this complaint. The Committee also notes 

the announcement that the mandate of the CICIG will expire in September 2019. The 

Committee is of the view that – in the light of the scale and magnitude of the aforementioned 

challenges, together with the willingness expressed by the tripartite constituents through the 

signing of the Tripartite Agreement of November 2017, and the consequent establishment of 

the National Tripartite Committee on Labour Relations and Freedom of Association – 

ambitious measures to strengthen and carry out the national policy for combating anti-union 

violence and impunity are necessary and timely. In this connection, the Committee 

particularly urges the Government, after consultation with the most representative social 

partners, to: (i) significantly increase the human and financial resources of the Special 

Investigation Unit; (ii) strengthen and perpetuate collaboration between the Special 

Investigation Unit and the DEIC of the civil police; (iii) ensure the full implementation of 

General Directive No. 1/2015 of the Public Prosecutor’s Office so that the possible anti-

union motive for the murder of members of the trade union movement is fully and 

systematically taken into account in planning and conducting investigations; (iv) make full 

use of its collaboration with the CICIG with respect to the investigations into the murders 

of members of the trade union movement; (v) give fresh impetus to the collaboration between 

the Public Prosecutor’s Office and the trade union movement; (vi) take the necessary 

measures to ensure that as many cases as possible of murders of members of the trade union 

movement are brought before courts for high-risk cases; and (vii) ensure the prompt 

adoption of all personal security measures necessary to ensure the protection of members 

of the trade union movement who may be at risk. Recalling that the Government may 

continue to seek technical assistance from the Office in this connection, the Committee 

requests the Government to keep it informed in this respect. 

The Committee’s recommendations 

414. In the light of its foregoing interim conclusions, the Committee invites the 

Governing Body to approve the following recommendations:  

(a) The Committee expresses once again its deep concern over the seriousness of 

this case, given the many instances of murder, attempted murder, assaults and 

death threats and the climate of impunity. 

(b) The Committee again urges the Government to continue to take and intensify, 

as a matter of urgency, all the necessary measures to ensure that, in the 
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planning and conducting of investigations, the possible anti-union motive for 

the murders of members of the trade union movement and the links that may 

exist between the murders of the members of the same trade union are fully 

and systematically taken into account, and to ensure that the investigations 

focus on both those who instigated and perpetrated the acts. Trusting in the 

contributions of the new subcommittee on implementation of the roadmap in 

this respect, the Committee requests the Government to keep it informed, 

without delay, of the measures taken and the results obtained in this respect, 

particularly in the cases mentioned in paragraph 29 above. 

(c) The Committee requests the Government to keep it informed of the findings 

of the investigation into the murder of Mr Jorge Barrera Barco.  

(d) The Committee requests the Government to keep it informed of the findings 

of the investigation into the murder of Mr Carlos Antonio Hernández 

Mendoza. 

(e) The Committee requests the Government to keep it informed of the findings 

of the investigation into the murder of Mr Estrada Navas, duly taking into 

account the possible links between his trade union activity and the murder. 

(f) Concerning Mr De la Cruz Aguilar, the Committee requests the complainant 

organization to provide additional information relating to his alleged murder 

to the Public Prosecutor’s Office. 

(g) Underscoring the importance of ensuring that the joint investigations being 

conducted into the murder of three members of the Union of Commercial 

Workers of Coatepeque take into consideration the possible links between the 

murders and the union activities of the victims, the Committee requests the 

Government to keep it informed of the progress and findings of said 

investigations. 

(h) The Committee requests the Government to keep it informed of the collection 

of the ballistics findings in relation to the murder of Mr Julian Capriel 

Marroquin.  

(i) The Committee requests the Government to provide information on the 

reasons why the witness protection mechanism is not being used with regard 

to the criminal investigations being examined in the present case. 

(j) The Committee urges the Government to ensure, in the implementation of 

General Directive No. 1/2015, that all necessary measures are taken with the 

greatest diligence to identify and bring to justice without delay those who 

perpetrated and instigated the murders of Mr Alejandro García Felipe, 

Mr Domingo Nach Hernández and Mr Juan Carlos Chavarría Cruz, and to 

ensure that the investigations take due account of possible links between the 

murders and the union activities of the three victims. The Committee requests 

the Government to keep it informed in this respect. 

(k) Noting that three of the four most recently reported murders in the context of 

this case involved leaders and members of municipal trade unions, the 

Committee urges the Government to take specific steps to ensure full respect 
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for freedom of association in municipalities and to prevent further acts of 

violence against members of municipal trade unions. The Committee requests 

the Government to keep it informed in this respect. 

(l) The Committee urges the Government to promptly re-examine the 

mechanisms for ensuring the protection of members of the trade union 

movement who might be at risk, through the use of existing spaces for 

dialogue between the Ministry of the Interior and trade union organizations, 

and of the new subcommittee on implementation of the roadmap. The 

Committee requests the Government to keep it informed in this respect. 

(m) The Committee once again urges the Government to take the necessary 

measures to ensure that the death threats reported to the Public Prosecutor’s 

Office in relation to various members of the SEMOT be examined with due 

promptness and that SEMOT members who have received threats are 

provided with the appropriate protection measures. The Committee requests 

the Government to keep it informed in this respect. 

(n) The Committee urges the Government to take the necessary measures to 

ensure that the ongoing investigations to identify the criminal trend which 

affected the members of the Union of Commercial Workers of Coatepeque 

also take into account the aforementioned allegations of attempted killings 

and death threats. The Committee requests the Government to keep it 

informed in this respect. 

(o) In general, the Committee particularly urges the Government, after 

consultation with the most representative social partners, to: (i) significantly 

increase the human and financial resources of the Special Investigation Unit; 

(ii) strengthen and perpetuate collaboration between the Special Investigation 

Unit and the Specialized Criminal Investigation Division (DEIC) of the Civil 

Police; (iii) ensure the full implementation of General Directive No. 1/2015 

of the Public Prosecutor’s Office so that the possible anti-union motive for 

the murder of members of the trade union movement is fully and 

systematically taken into account in planning and conducting investigations; 

(iv) take full advantage of its collaboration with the CICIG with respect to the 

investigations into the murders of members of the trade union movement; 

(v) give fresh impetus to the collaboration between the Public Prosecutor’s 

Office and the trade union movement; (vi) take the necessary measures to 

ensure that as many cases as possible of murders of members of the trade 

union movement are brought before courts for high-risk cases; and 

(vii) ensure the prompt adoption of all personal security measures necessary 

to ensure the protection of members of the trade union movement who may 

be at risk. Recalling that the Government may continue to seek technical 

assistance from the Office in this connection, the Committee requests the 

Government to keep it informed in this respect. 

(p) The Committee again draws the special attention of the Governing Body to 

the extreme seriousness and urgent nature of this case.  
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CASE NO. 3032 

REPORT IN WHICH THE COMMITTEE REQUESTS 

TO BE KEPT INFORMED OF DEVELOPMENTS 

 

Complaint against the Government of Honduras 

presented by 

– the Latin American Federation of Education and Culture Workers (FLATEC) 

– Education International (EI) 

– the Federation of Teachers’ Organizations of Honduras (FOMH) 

– the General Confederation of Workers (CGT) 

– the Single Confederation of Workers of Honduras (CUTH) 

supported by 

Education International Latin America (EILA) 

Allegations: The complainant organizations 

allege the murder of a female trade unionist, the 

institution of criminal proceedings, the 

detention of trade unionists, the declaration of a 

strike as illegal by the administrative authority, 

mass dismissals for participation in protests, 

restrictions on the right to strike and union 

leave, and other anti-union acts 

415. The Committee last examined this case at its June 2016 meeting, when it presented an 

interim report to the Governing Body [see 378th Report, paras 357–400]. 

416. The Single Confederation of Workers of Honduras (CUTH) and the General Confederation 

of Workers (CGT) submitted additional information in a communication dated 6 June 2017. 

417. The Government submitted further observations in communications dated 11 August 2016, 

3 May 2017 and 4 September 2017.  

418. Honduras has ratified the Freedom of Association and Protection of the Right to Organise 

Convention, 1948 (No. 87), and the Right to Organise and Collective Bargaining 

Convention, 1949 (No. 98). 

A. Previous examination of the case 

419. At its June 2016 meeting, the Committee made the following recommendations [see 

378th Report, para. 400]: 

(a) The Committee requests the Government to keep it informed of the outcome of the legal 

proceedings concerning the death of Ms Ilse Ivania Velásquez Rodríguez. 

(b) Concerning the legal proceedings instituted against 24 teachers for the crimes of sedition 

and unlawful association, and their subsequent arrest while participating in a peaceful 

demonstration, the Committee expects that all necessary measures are taken so that the 

ongoing legal proceedings can be concluded without further delay and that measures for 

conditional release are provided if the judicial decisions are not taken in the near future. 

The Committee requests the Government to keep it informed in this regard. 

(c) As to the suspension of the economic regime set forth in the Honduran Teachers’ Statute, 

pursuant to article 3 of Decree-Law No. 224-2010 of 28 October 2010, the Committee 
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reiterates its request to the Government and complainant organizations to seek a negotiated 

solution acceptable to all the parties concerned, in accordance with the principles of 

freedom of association laid down in the ratified Conventions on freedom of association 

and collective bargaining. It requests the Government to inform it of the outcome of any 

negotiations entered into on the matter. 

(d) Concerning the arbitrary provisions on union dues under Decree-Law No. 267-2013 of 

22 January 2014, the Committee requests the Government to send its observations without 

delay, in particular on the scope of article 4 of the decree in question, to inform the 

Committee how trade unions’ right to organize their administration is safeguarded. 

(e) Regarding the sending of an official communication by the National Commission of Banks 

and Securities in November 2014 mandating the transfer of the union dues accrued by 

each trade union organization to INPREMA, where teachers had opted for a pension 

savings account, the Committee requests the complainant organization to provide more 

detailed information, including a copy of the official communication to which it refers. 

(f) With regard to the declaration of illegality by the State Secretariat of the Departments of 

Labour and Social Security which led to the adoption of Executive Decision No. 15575-

SE-2012 of 18 October 2012, and the subsequent imposition of the sanctions of salary 

deductions, temporary suspension or dismissal, as the case may be, affecting hundreds of 

teachers, the Committee once again requests the Government to take measures to amend 

the legislation such that the legality or illegality of a strike is declared by an independent 

body. 

(g) Concerning the allegations that the State Secretariat of the Department of Education sends 

inspectors to each lawfully convened assembly, the Committee, recalling that the presence 

of a representative of the public authorities or of the employer in trade union meetings 

constitutes an act of interference incompatible with the principle of freedom to hold trade 

union meetings laid down in ratified Conventions on freedom of association and collective 

bargaining, once again requests the Government to ensure that such practices do not recur 

in the future. 

(h) As to the suppression of protests against the failure to pay salary increments from 2010 to 

2013, the Committee once again urges the Government to submit its observations without 

delay, in particular providing information on the complaints submitted to the competent 

authorities by the persons who suffered police repression during the protests. 

(i) Moreover, the Committee requests the complainant organization to provide more detailed 

information on the allegations concerning: (1) the sending of an official communication 

by the National Commission of Banks and Securities in November 2014 mandating the 

transfer of the union dues accrued by each trade union organization to INPREMA, where 

teachers had opted for a pension savings account; and (2) the restrictions on the right of 

assembly of teachers’ organizations and the victimization and harassment of teachers’ 

representatives. 

B. Additional information from the complainants 

420. In its communication of 6 June 2017, two of the complainant organizations, the CUTH and 

the CGT, provided additional information related to the recommendations made by the 

Committee in its previous examination of the case.  

421. With regard to recommendation (a) relating to the death of Ms Ilse Ivania Velásquez 

Rodríguez on 18 March 2011 while she was participating in a peaceful demonstration, the 

complainant organizations attach a report drawn up on 18 January 2017 by the Committee 

of the Families of Detained and Disappeared Persons in Honduras (COFADEH) (an 

organization providing legal representation to Ms Velásquez Rodríguez’s relatives), which 

notes that that no progress has been made in the case pending before the Office of the Special 

Prosecutor for Human Rights, and that the case continues to be met with impunity. 

422. Concerning recommendation (b) (with regard to the legal proceedings instituted against 

24 teachers for the crimes of sedition and unlawful association, and their subsequent arrest 
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while participating in a peaceful demonstration), the complainant organizations attach a copy 

of the Supreme Court of Justice ruling dated 5 May 2016 ordering the dismissal of the 

proceedings against, and the unconditional release of, Mr Edgardo Antonio Casaña Mejía, 

Mr César Agusto Ramos Cáceres, Mr Alfonso López Gillen, Mr José Alejandro Ventura and 

Mr René Recarte Barahonda, who had been charged with abuse of authority against the 

public administration. 

423. As to recommendation (c) (relating to the suspension of the economic regime set forth in the 

Honduran Teachers’ Statute), the complainant organizations note that teachers have seen the 

purchasing power of their salaries fall as a consequence of the Government’s failure to make 

the adjustments agreed in the Honduran Teachers’ Statute and of the Government’s historical 

debt. 

424. Concerning recommendation (e) (relating to an official communication sent by the National 

Commission of Banks and Securities in November 2014), the complainant organizations 

attach a copy of Circular No. 039/2014 of the National Commission of Banks and Securities 

dated 10 April 2014, which refers to Decree-Law No. 267-2013, which provides that the 

rights of those teachers who hold insurance policies through teachers’ organizations shall be 

preserved or enhanced through the National Pension Institute for Teachers (INPREMA), 

provided that said teachers have requested and authorized the deduction of the corresponding 

premium from the pension savings account.  

425. Concerning recommendation (f) (declaration of the strikes as illegal by the administrative 

authority), the complainant organizations attach a copy of the ruling of the Administrative 

Disputes Court of 10 December 2013 ordering the reinstatement of, and the payment of 

compensation and damages to, 26 teachers who had been temporarily suspended from their 

jobs in light of the strike being declared illegal by the State Secretariat for Labour and Social 

Security. The complainant organizations note that said ruling has yet to be applied. 

426. Concerning recommendation (i) (relating to the restrictions on the right of assembly of 

teachers’ organizations and the victimization and harassment of teachers’ representatives), 

the complainant organizations attached a copy of an official communication sent by the State 

Secretariat for Education on 9 March 2015 to the departmental directors of education, in 

which it is stated that the use of school premises for meetings of political parties or teachers’ 

organizations is prohibited. 

427. Furthermore, with reference to an allegation examined by the Committee in previous reports 

(the denial of the requests for renewal of union leave), the complainant organizations note 

that disciplinary proceedings were instituted against those teachers whose requests for 

renewal of union leave had been denied, and that some of them had already been dismissed. 

The complainant organizations attach a number of documents relating to the disciplinary 

proceedings instituted against the following teachers: Mr Elías Muñoz Varela, Mr Jaime 

Atilio Rodríguez, Mr Edwin Emilio Oliva, Mr Eulogio Chávez Doblado, Mr Orlando Mejía 

Velásquez, Mr Armando Gómez Torres and Mr Jury Heny Hernández Troches. According 

to the attached documents: (i) the disciplinary proceedings were instituted because the 

teachers whose requests for renewal of union leave had been denied refused to return to 

work, and (ii) some of these proceedings remain pending. 

C. The Government’s reply 

428. In its communications of 11 August 2016, 3 May 2017 and 4 September 2017, the 

Government conveyed the following information. 

429. With regard to recommendation (a), the Government reports that on 18 March 2011, the 

Office of the Special Prosecutor for Offences Against Life instituted ex officio proceedings 
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against Mr Carlos Eduardo Zelaya Ríos on charges of culpable homicide. In these 

proceedings, it was determined that the death of the teacher, Ms Ilse Ivania Velásquez 

Rodríguez, while participating in a violent protest on 11 March 2011 resulted from her being 

run over by a vehicle, by the accused Mr Ríos, who was working for HCH media at the time, 

and who was convicted of culpable homicide on 17 August 2015 (the case is currently before 

the enforcement court under case file No. 747-2015-J4). 

430. As to recommendation (b), the Government reports that information on the judicial 

proceedings instituted against 24 teachers remains outstanding, since not all of the accused 

had their cases dismissed. 

431. Concerning recommendation (c), the Government recalls that, in accordance with the Act 

on Fiscal and Financial Emergencies, contained in Decree-Law No. 18 of 28 March 2010, 

the country was declared to be in a state of fiscal emergency, and that the automatic salary 

increase provided for in the economic regime under the Honduran Teachers’ Statute was 

therefore deemed financially unsustainable. The Government notes that, while it is correct 

that said Decree-Law was valid for a period of one year, it has been extended. It also notes 

that it was not only the economic regime of the Honduran Teachers’ Statute that was put on 

hold, but also the economic regimes linked to all the various professional statutes. 

Nevertheless, the Government reports that in September 2016, the central Government 

approved a salary increase of 800 Honduran lempiras (HNL), and of an additional HNL1,000 

in September 2017, bringing the total increase to HNL1,800 within one year. 

432. With regard to recommendation (f) (declaration of the strike as illegal by the administrative 

authority), the Government indicates that this matter was referred to the State Secretariat for 

Labour and Social Security because the laws and regulations governing the employment 

relationship between the State and the national public education system do not include 

provisions on a procedure for declaring a strike illegal. Nevertheless, the Government notes 

that currently it has not had to have recourse to such measures. 

433. Concerning recommendation (h), the Government notes that there was no suppression 

whatsoever of the protests against the failure to pay salary increments from 2010 to 2013, 

and that the State Secretariat for Education does not have any record on file of any complaint 

that would provide evidence of acts of repression against the teachers. 

434. As regards the disciplinary proceedings against and dismissals of the teachers whose 

requests for renewal of union leave had been rejected, the Government notes that: (i) the 

requests for renewal of paid union leave were rejected because they exceeded the time limits 

provided for in the statute of the relevant teachers’ organization; (ii) said union officials were 

entitled to request leave without pay; and (iii) the other teachers who were members of the 

executive committees were indeed granted paid union leave. The Government notes that 

disciplinary proceedings had been instituted against the teachers Mr Edwin Emilio Oliva, 

Mr Orlando Mejia Velásquez, Mr Armando Gómez Torres, Mr Jaime Atilio Rodríguez, 

Mr Jury Hernández Trochez and Mr Eulogio Chávez Doblado because, after having been 

notified that their requests for renewal of leave had not been approved, they did not report 

for work, thereby abandoning their posts. The Government also notes that a number of those 

proceedings remain pending. 

D. The Committee’s conclusions 

435. The Committee recalls that the present case is part of a long-running dispute between 

teachers’ organizations and the Government, which gave rise to protests and strikes during 

the period from 2010 to 2013, caused by the suspension of the economic regime set forth in 

the Honduran Teachers’ Statute and the delays in the payment of salaries in arrears, among 

other factors. Further, the Committee recalls that the allegations that had remained pending 
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in this case relate to: (1) the death of a trade unionist on 18 March 2011, while she was 

participating in a peaceful demonstration; (2) the legal proceedings instituted against 

24 teachers for the crimes of sedition and unlawful association, and their arrest while 

participating in a peaceful demonstration; (3) the suspension of the economic regime set 

forth in the Honduran Teachers’ Statute, and its de-indexation from the minimum salary 

(preventing the continuing use of the minimum salary as a reference for the automatic and 

direct increase of salaries); (4) the failure to pay salary increments from 2010 to 2013 and 

the suppression of the protests to which this gave rise; (5) the declaration of the protests as 

illegal by the administrative authority and the resulting sanctions imposed on more than 

600 teachers; (6) the suspension of the deductions of union dues for teachers’ organizations; 

and (7) restrictions on the right of assembly of teachers’ organizations and the victimization 

and harassment of teachers’ representatives. 

436. As regards recommendation (a), relating to the death of Ms Ilse Ivania Velásquez Rodríguez 

on 18 March 2011 while she was participating in a peaceful demonstration, the Committee 

notes that, although the complainant organizations indicate that no progress has been made 

on the case, which is pending before the Office of the Special Prosecutor for Human Rights, 

and that the case continues to be met with impunity, the Government indicates that it was 

determined in the ex officio judicial proceedings instituted on 18 March 2011 by the Office 

of the Prosecutor for Offences Against Life that the death of the teacher, Ms Ilse Ivania 

Velásquez Rodríguez, resulted from her being run over by Mr Carlos Eduardo Zelaya Ríos, 

who was working for HCH media at the time and who was convicted of culpable homicide 

on 17 August 2015, and that his sentence is currently before the enforcement court. The 

Committee takes note of this information relating to the regrettable event, and, recalling the 

importance of imposing effective sanctions on those found guilty, it requests the Government 

to supply a copy of the verdict and to provide updated information on the enforcement of the 

sentence. 

437. Concerning recommendation (b), relating to the legal proceedings instituted against 

24 teachers for the crimes of sedition and unlawful association, and their subsequent arrest 

while participating in a peaceful demonstration, the Committee takes note of the fact that, 

while the complainant organizations attached a copy of the ruling of the Supreme Court of 

Justice dated 5 May 2016 ordering the dismissal of the proceedings against, and the 

unconditional release of, Mr Edgardo Antonio Casaña Mejía, Mr César Agusto Ramos 

Cáceres, Mr Alfonso López Gillen, Mr José Alejandro Ventura and Mr René Recarte 

Barahonda, who had been charged with abuse of authority against the public 

administration, the Government indicates that information on the judicial proceedings 

instituted against 24 teachers remains pending, since not all of the accused had their cases 

dismissed. Taking note of the information provided by the complainant organizations, the 

Committee requests the Government and the complainant organizations to indicate which 

judicial proceedings remain pending and trusts that, pending final judgement, those persons 

who were accused have been released. Noting with concern that the imprisonment of the 

24 teachers took place in 2011, the Committee once again urges the Government to take all 

necessary measures to ensure that the ongoing legal proceedings can be concluded without 

further delay. The Committee requests the Government to provide information in this regard 

as soon as possible. 

438. As to recommendation (c) relating to the suspension of the economic regime set forth in the 

Honduran Teachers’ Statute, the Committee takes note, firstly, that the complainant 

organizations state that teachers have seen the purchasing power of their salaries fall as a 

consequence of the non-payment of the salary increments agreed under said Statute. The 

Committee also notes the fact that the Government reports that: (i) in 2010, in the context 

of a fiscal and financial crisis, Decree-Law No. 224-2010 of 28 October 2010 was issued, 

which suspended not only the economic regime of the Honduran Teachers’ Statute, but also 

that of the statutes governing all the various professions; (ii) this suspension has been 
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extended over the years (in its previous reports, the Committee took note of the explanations 

provided by the Government on this matter); and (iii) nevertheless, in September 2016, the 

central Government approved a salary increment of 800 Honduran lempiras (HNL), and of 

an additional HNL1,000 in September 2017, amounting to a total of HNL1,800 (the 

equivalent of US$75) within one year. The Committee notes, however, that the Government 

does not indicate whether or not said increments resulted from wage negotiations. Recalling 

that Decree-Law No. 224-2010 provides that salary adjustments shall be determined 

through negotiations with union organizations, the Committee reiterates its request to the 

Government and the complainant organizations that they seek a negotiated solution 

acceptable to all the parties concerned, in accordance with the principles of freedom of 

association. It requests the Government to inform it of the outcome of any negotiations 

entered into on the matter. 

439. The Committee notes that the Government has not sent its observations in relation to 

recommendation (d), regarding the scope of article 4 of Decree-Law No. 267-2013 of 

22 January 2014, which prohibits the State Secretariat for Education, the State Secretariat 

for Finance and private schools from making any type of deductions payable to teachers’ 

organizations that deviate from or are in excess of those established in the preceding article 

(article 3 of the Decree-Law provides that teachers may contribute a maximum of 0.5 per 

cent of their salary to teachers’ organizations). In this regard, the Committee recalls that 

matters relating to the financing of trade union and employers’ organizations, as regards 

both their own budgets and those of federations and confederations, should be governed by 

the by-laws of the organizations, federations and confederations themselves, and therefore, 

constitutional or legal provisions which require contributions are incompatible with the 

principles of freedom of association [see Compilation of decisions of the Committee on 

Freedom of Association, sixth edition, 2018, para. 687]. Accordingly, in order to ensure 

that trade unions’ right to organize their own administration is safeguarded, the Committee 

requests that the Government take the steps necessary to amend Decree-Law No. 267-2013 

in order to stipulate that the amount of the union dues of teachers’ organizations shall be 

determined in accordance with their own by-laws. The Committee requests the Government 

to keep it informed of the action taken in this regard.  

440. Concerning recommendation (e), the Committee had requested that the complainant 

organizations provide it with more detailed information as well as a copy of the official 

communication by the National Commission of Banks and Securities of November 2014 

which, according to the complainant organizations, mandated the transfer of the union dues 

accrued by each trade union organization to INPREMA, for those teachers who held a 

pension savings account. On this matter, the Committee notes that the complainant 

organizations only sent a copy of a circular of the National Commission of Banks and 

Securities dated April 2014, but not of the official communication of November 2014. In 

addition, the Committee notes that the attached circular of April 2014 refers to Decree-Law 

No. 267-2013, which provides that the rights of those teachers who possess insurance 

policies through the teachers’ organizations shall be preserved or enhanced through 

INPREMA, provided that said teachers have requested and authorized the deduction of the 

corresponding premium from the pension savings account. In this respect, recalling that in 

its previous examination of the case, the Committee took note of the Government’s indication 

of the voluntary nature of the pension savings account, the Committee will not proceed with 

the examination of this allegation. 

441. With reference to recommendation (f), specifically in relation to the fact that the strike was 

declared illegal by the State Secretariat for Labour and Social Security, the Committee 

regrets that the Government merely indicates that this is explained by the fact that the laws 

and regulations governing the employment relationship between the State and the national 

public education system do not include provisions on a procedure for declaring a strike 

illegal. The Committee recalls that responsibility for declaring a strike illegal should not lie 
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with the Government, but with an independent body which has the confidence of the parties 

involved [see Compilation, op. cit., para. 907]. The Committee hence requests that the 

Government take the steps necessary to ensure that the responsibility for declaring a strike 

as legal or illegal lies not with the Government, but with an independent and impartial body. 

442. Moreover, with respect to the suspension of teachers from their duties as a result of the strike 

being declared illegal by the State Secretariat for Labour and Social Security, the Committee 

notes with concern that, according to the complainant organizations, the ruling of the 

Administrative Disputes Court of 10 December 2013 ordering the reinstatement of, and 

payment of compensation and damages to, the 26 teachers who had been temporarily 

suspended from their jobs has yet to be applied. The Committee requests the Government to 

send detailed information on all the steps taken to ensure the effective implementation of the 

court ruling, including the reinstatement of the teachers in question. 

443. As to recommendation (h), relating to the suppression of protests against the failure to pay 

salary increments from 2010 to 2013, the Committee notes that, according to the 

Government, there was no suppression whatsoever of the protests, nor does the State 

Secretariat for Education have any record of any complaints that would provide evidence of 

acts of repression against the teachers. Accordingly, and considering that the complainant 

organizations did not provide specific information in this regard, the Committee will not 

proceed with the examination of this allegation. 

444. As regards recommendation (i), specifically in relation to allegations of restrictions on the 

right of assembly, the Committee notes that the complainant organizations attached a copy 

of an official communication sent by the State Secretariat for Education on 9 March 2015 

to the departmental directors of education, in which it is stated that the use of school 

premises for meetings of political parties or teachers’ organizations is prohibited. In this 

regard, the Committee draws the Government’s attention to the Workers’ Representatives 

Recommendation, 1971 (No. 143), concerning the protection and facilities to be afforded to 

workers’ representatives in the undertaking, which provides that the management should 

make available to workers’ representatives such material facilities and information as may 

be necessary for the exercise of their functions. The Committee also recalls that the Labour 

Relations (Public Service) Convention, 1978 (No. 151) lays down in Article 6 that such 

facilities shall be afforded to the representatives of recognized public employees 

organizations as may be appropriate in order to enable them to carry out their functions 

promptly and efficiently, both during and outside their hours of work, and that the granting 

of such facilities shall not impair the efficient operation of the administration or service 

concerned. [see Compilation, op. cit., paras 1581 and 1584]. The Committee requests the 

Government to invite the teachers’ organizations concerned and the authorities of the State 

Secretariat for Education to conduct negotiations with a view to reaching an agreement on 

arrangements for exercising the right of assembly. 

445. In addition, the Committee notes that, in their communication, the complainant 

organizations refer to an allegation that was examined in previous reports, concerning the 

rejection of the requests for renewal of union leave. Specifically, the complainant 

organizations indicate that those teachers whose requests for renewal of union leave had 

been rejected between 2013 and 2016 had had disciplinary proceedings instituted against 

them and had been dismissed.  

446. On this matter, firstly, the Committee recalls that in its previous reports, it had taken note 

of the Government’s statements affirming that, between 2011 and 2015, union leave 

continued to be granted for trade union affairs whenever the applicants were entitled to it. 

Secondly, the Committee takes note of the fact that, according to information in the 

documents attached by the complainant organizations, and according to the Government, 

the disciplinary proceedings had been instituted against the teachers because, after being 
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notified that their requests for renewal of leave had not been approved, the teachers did not 

report for work, thereby abandoning their posts. That is to say, the disciplinary proceedings 

resulted from the serious misconduct arising from the abandonment of post. In addition, the 

Committee notes that, according to the Government: (i) the requests for renewal of paid 

union leave had been rejected on grounds that the teachers had exceeded the time limits 

under the statutes of the relevant teachers’ organizations (the Government does not indicate, 

however, what time limits are stipulated in those statues and to what extent they were 

exceeded); (ii) said union officials were entitled to request leave without pay; and (iii) the 

other teachers who were members of executive committees were granted paid leave. Taking 

account of the fact that, according to the documents attached by both the complainant 

organizations and the Government, some of the disciplinary proceedings remain pending, 

the Committee requests the Government and the complainants to keep it informed of 

developments in these proceedings. 

The Committee’s recommendations 

447. In the light of its foregoing conclusions, the Committee invites the Governing Body 

to approve the following recommendations: 

(a) The Committee requests the Government to supply a copy of the verdict of 

17 August 2015 relating to the homicide of the teacher Ms Velásquez 

Rodríguez and to provide updated information on the enforcement of the 

sentence. 

(b) The Committee requests the Government and the complainant organizations 

to indicate which of the judicial proceedings instituted against the 24 teachers 

remain pending and trusts that, pending final judgement, those persons who 

were accused have been released. The Committee once again urges the 

Government to take all necessary measures to ensure that any ongoing legal 

proceedings against teachers can be concluded without further delay. The 

Committee requests the Government to provide information in this regard as 

soon as possible. 

(c) As to the suspension of the economic regime set forth in the Honduran 

Teachers’ Statute pursuant to article 3 of Decree-Law No. 224-2010 of 

28 October 2010, the Committee reiterates its request to the Government and 

to the complainant organizations to seek a negotiated solution acceptable to 

all the parties concerned, in accordance with the principles of freedom of 

association. It requests the Government to inform it of the outcome of any 

negotiations entered into on the matter. 

(d) The Committee requests the Government to take the steps necessary to amend 

Decree-Law No. 267-2013 of 22 January 2014 in order to stipulate that the 

amount of the union dues of teachers’ organizations shall be determined in 

accordance with their own by-laws. The Committee also requests the 

Government to keep it informed of the action taken in this regard. 

(e) The Committee requests that the Government take the steps necessary to 

ensure that the responsibility for declaring a strike legal or illegal lies not with 

the Government, but with an independent and impartial body. 
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(f) The Committee requests the Government to submit detailed information on 

all the steps taken to ensure the effective implementation of the ruling of the 

Administrative Disputes Court of 10 December 2013 ordering the 

reinstatement of, and payment of compensation and damages to, the 

26 teachers who had been temporarily suspended from their jobs as a result 

of the strike being declared illegal.  

(g) The Committee requests the Government to invite the teachers’ organizations 

concerned and the authorities of the State Secretariat for Education to 

conduct negotiations with a view to reaching an agreement on the 

arrangements for exercising the right of assembly, including on the venue for 

trade union meetings. 

(h) The Committee requests the Government and the complainants to keep it 

informed of the disciplinary proceedings instituted against the teachers whose 

requests for renewal of union leave were denied. 

CASE NO. 3287 

REPORT IN WHICH THE COMMITTEE REQUESTS 

TO BE KEPT INFORMED OF DEVELOPMENTS 

 

Complaint against the Government of Honduras  

presented by 

the Single Confederation of Workers of Honduras (CUTH) 

Allegations: Violation of the right to collective 

bargaining and freedom of association by the 

Ministry of Labour and Social Security (STSS); 

dismissals of and attacks against trade unionists 

in reprisal for their union activity 

448. The complaint is contained in a communication from the Single Confederation of Workers 

of Honduras (CUTH) of 6 June 2017. 

449. The Government sent its observations in a communication of 28 November 2017. 

450. Honduras has ratified the Freedom of Association and Protection of the Right to Organise 

Convention, 1948 (No. 87), and the Right to Organise and Collective Bargaining 

Convention, 1949 (No. 98).  

A. The complainant’s allegations  

451. In its communication of 6 June 2017, the CUTH alleges that there was a violation in 

three cases of the right to collective bargaining and freedom of association of the Union of 

Agroindustrial and Allied Workers (STAS) – which is part of the Federation of Unions of 

Agroindustrial Workers (FESTAGRO), which in turn is affiliated to the complainant 

organization – by the Ministry of Labour and Social Security (STSS).  
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First case: STAS branch in a banana company 

452. The complainant organization alleges that, in violation of the provisions of Honduran 

legislation and the ILO Conventions ratified by Honduras, the STSS failed to recognize the 

right of the STAS branch in the agricultural company Bananera Santa Rita SA (hereinafter 

the banana company) to bargain collectively and that this right was accorded instead to trade 

union organizations that undermine the economic, labour and social conditions of the 

workers through their negotiations. In this regard, the complainant organization states that, 

on 5 May 2014, both the banana company and the regional office of the STSS in the 

municipality of El Progreso were notified of the establishment of a branch of the STAS and 

of the election of its executive board. The complainant organization adds that, on 9 June 

2014, the STAS formally submitted to both entities a list of demands with a view to 

concluding a collective agreement on working conditions. 

453. The complainant organization maintains that, even though the STAS had formally notified 

both the STSS and the company of its list of demands, three months later, between 

29 September and 4 October 2014, and at the request of the company, the General Labour 

Inspector, without first consulting the company’s trade union organizations – the STAS and 

the Union of Workers of the Agricultural Company Bananera Santa Rita SA 

(SITRAEBASAR) – conducted investigations in order to determine which union was the 

most representative and the one with which the company was expected to negotiate the 

collective agreement. The complainant organization alleges that the General Labour 

Inspector did not take into consideration the submission by the STAS of 142 union 

membership forms signed by workers of the company – a company in which 145 workers 

were employed on a permanent basis at the time. In addition, it states that the General Labour 

Inspector’s final report of 21 October 2014 (copy attached) indicates that the STAS has only 

53 members and makes no reference to the submission of documentation by 

SITRAEBASAR that would prove how many members that union has. The complainant 

organization alleges that the STSS did not follow due process as established in Honduran 

labour legislation and that its reports were factually incorrect. 

454. The complainant organization encloses with its communication a copy of a written statement 

issued on 26 November 2014 by the Finance Secretary of FESTAGRO on behalf of the 

STAS to the General Labour Inspector at the STSS office in El Progreso. In the statement, 

the Finance Secretary of FESTAGRO indicates that days earlier, on 24 November, he had 

been to the STSS offices to confirm that the executive board of SITRAEBASAR had not 

reported to those offices for interview or to present the record of the executive board election 

and the record of the submission of its list of demands.  

Second case: STAS branch in subsidiaries  
of a sugar company 

455. The complainant organization reports that the STSS is unlawfully favouring the Union of 

Azucarera del Norte and Agroindustrial Workers (SITRAZUNOSAGS) in subsidiaries of 

Azucarera del Norte SA (AZUNOSA, hereinafter “the sugar company”), thereby preventing 

the exercise of collective bargaining by the STAS sub-branch in the welding and metal 

working company SODEMEM, which is also a subsidiary of the sugar company. 

456. The complainant organization states that, on 18 November 2014, SODEMEM and the STSS 

office in El Progresso were notified of the establishment of an STAS sub-branch. The 

complainant organization maintains that, on 2 March 2015, the STAS formally submitted to 

both entities a list of demands for the negotiation of a collective agreement on working 

conditions. The complainant organization alleges that although the notification of the 

SITRAZUNOSAGS branch in the subsidiaries of the sugar company was submitted on 
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8 April 2015, the STSS tampered with the dates of the notifications so that the documents 

issued by the STSS indicate that they were submitted on 28 October 2014. 

457. The complainant organization further alleges that the notification of the SITRAZUNOSAGS 

branch in the sugar company and in its subsidiaries by the STSS office in San Pedro Sula 

was a violation of the principle of geographical jurisdiction as, according to that principle, 

the notification should have been issued by the STSS office in El Progreso. The complainant 

organization further alleges that the STSS did not take into consideration the fact that there 

was already a union in the subsidiaries to the sugar company, namely the STAS branch, 

which had a membership of 19 out of a total of 35 workers who were employed at that time 

in those companies. 

Third case: STAS sub-branch in agricultural companies 

458. The complainant organization points out that, on 9 February 2016, the company Sur Agrícola 

de Honduras SA de CV (SURAGROH, hereinafter the agricultural company) and the 

regional office of the STSS in Choluteca were notified of the establishment of the executive 

board of the STAS sub-branch in the company. The complainant organization alleges that 

the aforementioned executive board was detained in the company offices by the company’s 

administrative staff. The complainant organization further alleges that the members of the 

executive board of the STAS sub-branch were dismissed without justification, contrary to 

the provisions of section 516 of the Labour Code, which stipulates that the members of 

executive boards cannot be dismissed for at least six months after ceasing to perform their 

union duties without first verifying with the appropriate court that there is just cause to 

terminate the contract. 

459. The complainant organization alleges that, in response to a request by the agricultural 

company to cancel the notification of the establishment of the executive board of the STAS 

sub-branch, the Directorate of Legal Services and General Labour Inspectorate of the STSS 

of Tegucigalpa issued a decision dated 23 September 2016, cancelling the notification 

without justification. The decision also invalidated the report of intimidation issued by the 

General Labour Inspectorate of Choluteca on 24 February 2016, which stated that the 

agricultural company had violated the right to freedom of association when it had handed 

the members of the executive board their notice. In this regard, the complainant organization 

alleges that: (i) by cancelling the notification of the establishment of the executive board of 

the STAS sub-branch, the STSS violated Conventions Nos 87 and 98; and (ii) by invalidating 

the aforementioned report of intimidation through an unjustified decision, the STSS acted in 

violation of the provisions of Honduran law relating to trade union immunity and those 

establishing that the justification of administrative actions is mandatory. 

460. The complainant organization indicates that, on 20 October 2016, the STAS filed an appeal 

against the STSS decision of 23 September 2016 with the General Labour Inspector of the 

STSS of Tegucigalpa. In addition, the complainant organization provides a copy of the 

complaint of 17 November 2016 submitted by the STAS President to the Office of the 

National Commissioner for Human Rights (CONADEH), calling for an investigation into 

and analysis of the unfair and unlawful action of the STSS in relation to, among other things, 

the aforementioned decision of the STSS. 

461. Lastly, the complainant organization reports that, on 13 April 2017, Mr Moisés Sánchez 

Gómez, General Secretary of the STAS sub-branch in the company MELEXSA (hereinafter 

the melon company) and Mr Misael Sánchez Gómez, a member of that union, were the 

victims of a criminal attack for their trade union activity in Choluteca, with the latter 

sustaining serious injuries to his face caused by a machete. According to the complaint filed 

on 19 April 2017 by Mr Moisés Sánchez Gómez to the Police Investigation Directorate of 

the Ministry of Security (copy attached), both workers were attacked by a group of people 
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in hoods who threatened them with firearms and machetes and stole the mobile phone of 

Mr Moisés Sánchez Gómez, which contained information on his union activities. The 

complainant organization recalls that the union’s adviser in that area, Mr Nelson Núñez, had 

previously been threatened for his trade union work, but the Public Prosecutor’s Office had 

not taken the acts seriously. 

B. The Government’s reply 

First case: STAS branch in a banana company  

462. In its communication of 28 November 2017, the Government reports that an application was 

submitted by the international consultant of the trading company Tela Railroad Company (a 

company belonging to the same parent company as the banana company) requesting the 

presence of the STSS in the banana company with a view to determining the most 

representative trade union in that company, as the company had two union organizations and 

it wanted to negotiate a collective agreement with the most representative one. The 

Government adds that these trade union organizations were the STAS, classified as an 

industry union, and SITRAEBASAR, classified as an enterprise or first-level union.  

463. The Government indicates that, in order to determine which union was the most 

representative, between 29 September and 3 October 2014, an official inspection was 

conducted in the banana company, which included meetings with Mr Miguel Armando 

Zapata, Labour Relations Manager for Honduras; Mr Germán Edgardo Zepeda, President of 

FESTAGRO; and Mr Tomás Membreño, President of the STAS; as well as with members 

of the Trade Union Federation of National Workers of Honduras (FESITRANH) on behalf 

of SITRAEBASAR. The Government informs that, in order to determine the union 

membership of the workers, individual interviews were carried out during the inspection, 

not in the presence of the employer, but in the presence of representatives of the STAS and 

SITRAEBASAR, who ensured that the process was carried out without any form of 

coercion. The Government states that 137 workers were interviewed out of a total of 

145 permanent workers in the company at that time. The Government points out that, 

pursuant to section 54 of the Labour Code, which provides that “if there are several unions 

within the same company, the collective agreement must be concluded with the one with the 

largest number of workers in the negotiation” and pursuant to Article 4 of Convention 

No. 98, and based on the investigations that were conducted, it was concluded that the union 

with which the company should negotiate the collective agreement was SITRAEBASAR, 

since of the 137 workers who were interviewed, 77 said that they were members of 

SITRAEBASAR and 53 said that they were members of the STAS. 

464. With regard to the allegation that the reports of the General Labour Inspectorate were 

factually incorrect, the Government indicates that, although during the inspection the STAS 

presented membership forms signed by the workers, it was found that 37 of these 

membership forms did not contain the worker’s fingerprint, but only their signature, and that 

neither did they indicate the date on which the worker had joined the union. Consequently, 

as inconsistencies had been found in the membership forms submitted by the STAS, the 

General Labour Inspector issued a report dated 21 October 2014 concluding that 

SITRAEBASAR was the most representative trade union and the one with which the 

company should negotiate the collective agreement. 

465. Lastly, the Government provides a copy of a statement issued on 20 August 2015 by the 

company’s legal representative, Mr Fuad Alberto Giacoman Hasbun, to the Regional 

Coordinator of the General Labour Inspectorate of El Progresso, announcing the conclusion 

of a collective agreement with SITRAEBASAR. 
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Second case: STAS branch in subsidiaries  
of a sugar company  

466. In response to the allegations made by the complainant organization regarding the tampering 

with the dates in the records of the notifications of the SITRAZUNOSAGS branch, the 

Government indicates that, although formal notification of the establishment of an STAS 

branch in SODEMEM was given on 18 November 2014, the fact is, as was placed on record, 

that SITRAZUNOSAGS had previously notified subsidiaries of the sugar company of the 

establishment of union branches in that company. Accordingly, the Government informs that 

the General Labour Inspectorate of El Progreso was established in subsidiaries of the sugar 

company in compliance with the order of 28 October 2014, the objective of which was to 

carry out the request made by Mr Julio Figueroa, Regional Coordinator of the General 

Confederation of Workers (CGT), the organization to which SITRAZUNOSAGS is 

affiliated.  

467. With regard to the allegation concerning the violation of the principle of geographical 

jurisdiction by the STSS, the Government indicates that it was the STSS of El Progreso, and 

not the STSS of San Pedro Sula, which issued the notification of the SITRAZUNOSAGS 

branch, as shown by the signature and stamp on the record (copy attached). 

Third case: STAS sub-branch in agricultural companies  

468. With regard to the allegations made by the complainant organization concerning the 

dismissal of members of the executive board of the STAS sub-branch, the Government refers 

to the decision of 23 September 2016 by the STSS of Tegucigalpa cancelling the notification 

of the establishment of the executive board of the STAS sub-branch and invalidating the 

report of the General Labour Inspectorate of 24 February 2016 stating that freedom of 

association had been violated by the agricultural company when it had dismissed the 

members of the executive board. The invalidated report stated that members of the executive 

board are afforded special protection by the State and cannot be dismissed without a court 

order. The Government indicates that the STSS decision of 23 September 2016 complies 

with legal requirements, as section 516 of the Labour Code concerning trade union immunity 

is applicable only to the members of the central executive board, and therefore the members 

of executive boards at the branch level do not have trade union immunity. 

469. In relation to the criminal attacks against the General Secretary of the STAS sub-branch, 

Mr Moisés Sánchez Gómez, and his brother, union member Mr Misael Sánchez Gómez, the 

Government informs that on 20 April 2017, the General Labour Inspectorate of the STSS of 

Choluteca responded to the complaint filed by Mr Moisés Sánchez Gómez and his legal 

representative. The Government adds that, as a result, on that same day, the General Labour 

Inspector visited the premises of the melon company, where he interviewed the human 

resources manager, who stated that he was unaware of the alleged attacks, that Mr Moisés 

Sánchez Gómez did not work for the company and that Mr Misael Sánchez Gómez had 

worked there only on a temporary basis, between 21 November 2016 and 3 March 2017. 

The Government concludes that the STSS took appropriate action within the scope of its 

authority in response to the complaint that was filed in connection with the aforementioned 

attacks. 
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C. The Committee’s conclusions 

First case: STAS branch in a banana company  

470. The Committee observes that, in the present case, the complainant organization alleges that 

the STSS fraudulently disregarded the most representative status of the STAS branch in a 

banana company, thereby preventing the branch in question from bargaining collectively.  

471. The Committee notes in particular that the complainant organization alleges that, on 9 June 

2014, the STSS and the mentioned company were formally notified of the submission of a list 

of demands for the negotiation of a collective agreement on working conditions. The 

Committee observes that the complainant organization alleges that, despite the formal 

notification of the list of demands by the STAS, more than three months later, between 

29 September and 3 October 2014, the General Labour Inspectorate of the STSS of 

El Progreso conducted investigations, at the request of the company and without first 

consulting the trade union organizations in the company, to determine which trade union 

was the most representative. The Committee notes that the complainant organization 

indicates that, after conducting its investigations, the General Labour Inspectorate 

established that the most representative union with which the company should negotiate a 

collective agreement was SITRAEBASAR. The complainant organization reports that the 

General Labour Inspectorate presented information that was factually incorrect in its final 

report. Specifically, the complainant organization maintains that, although the STAS 

submitted 142 union membership forms signed by workers of the company (in which 

145 workers were employed on a permanent basis at the time), in his final report the General 

Labour Inspector makes reference to only 53 membership forms. Furthermore, according to 

the complainant organization, the report makes no reference to the submission of 

documentation by SITRAEBASAR that would prove how many members that union has. In 

addition, the Committee observes that, according to the written statement issued by the 

Finance Secretary of FESTAGRO to the STSS, SITRAEBASAR did not report to the STSS to 

present the record of the election of its executive board or the record of the submission of 

its list of demands. 

472. The Committee notes that the Government, for its part, states that the General Labour 

Inspector in the aforementioned report determines that 37 of the membership forms 

submitted by the STAS did not contain the worker’s fingerprint, but only their signature, and 

neither did they indicate the date on which the worker had joined the union. The Government 

states that, in view of such inconsistencies, the General Labour Inspectorate decided to hold 

individual interviews with the workers, in the presence of representatives of the STAS and 

SITRAEBASAR and not in the presence of the employer, to determine which union they 

belonged to. The Government concludes that, based on the information obtained during the 

interviews, the General Labour Inspectorate established that the most representative union 

with which the company should negotiate the collective agreement was SITRAEBASAR, as 

of the 137 workers interviewed, 77 said that they belonged to that union, while 53 said that 

they belonged to the STAS. 

473. The Committee observes that in this case there are differences of view between the trade 

union organizations that claim their greater representativeness in the banana company. The 

complainant organization challenges the decisions of the General Labour Inspectorate in 

relation to the following points: (i) the number of membership forms submitted by the STAS 

and the validity of these forms under Honduran legislation; (ii) the non-submission of the 

membership forms by SITRAEBASAR; (iii) the criteria used by the General Labour 

Inspectorate to determine the validity of the STAS membership forms, in particular because 

the workers’ signatures were considered to be insufficient and their fingerprints were 

necessary; and (iv) the basis for the methodology used by the General Labour Inspectorate 

on this occasion to determine which union was the most representative. In this regard, the 
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Committee recalls that “in order to encourage the harmonious development of collective 

bargaining and to avoid disputes, it should always be the practice to follow, where they exist, 

the procedures laid down for the designation of the most representative unions for collective 

bargaining purposes when it is not clear by which unions the workers wish to be represented. 

In the absence of such procedures, the authorities, where appropriate, should examine the 

possibility of laying down objective rules in this respect” [see Compilation of decisions of 

the Committee on Freedom of Association, sixth edition, 2018, para. 1382]. 

474. In the light of the above and in the absence of information on whether or not an appeal has 

been filed against the General Labour Inspectorate’s decision, and in order to be in a 

position to pursue its examination of this matter, the Committee requests the Government 

and the complainant to indicate whether an appeal has been filed. If so, it requests the 

Government to provide information on its outcome. 

Second case: STAS branch in subsidiaries  
of a sugar company  

475. The Committee observes that the complainant organization alleges unlawful actions by the 

STSS involving the tampering with the dates in the records of the General Labour 

Inspectorate and the violation of the principle of the geographical jurisdiction in order to 

favour SITRAZUNOSAGS in subsidiaries to the sugar company and thereby prevent the 

STAS sub-branch in SODEMEM, also a subsidiary of the sugar company, from engaging in 

collective bargaining. The Committee notes that the Government for its part maintains that 

the notification of the SITRAZUNOSAGS branch in subsidiaries to the sugar company was 

made prior to the notification of the STAS branch in SODEMEM, as shown by the records 

of the STSS of El Progreso. While noting the differences between the account of the 

complainant organization and that of the Government regarding the exact date on which the 

notification of the SITRAZUNOSAGS branch in subsidiaries to the sugar company was 

issued, the Committee observes that it does not have the necessary information to be able to 

ascertain in this case whether or not there was a violation of the principles of freedom of 

association and collective bargaining. Noting further that the complainant organization 

does not refer in its allegations to the filing of an appeal in this respect, the Committee will 

not pursue its examination of this allegation. 

Third case: STAS sub-branch in agricultural companies 

476. The Committee observes that the present complaint concerns alleged actions taken and 

omissions made by the STSS between September 2016 and April 2017, consisting of: (i) the 

cancellation of the notification of the establishment of the executive board of an STAS 

sub-branch; (ii) the invalidation of the report of the General Labour Inspectorate of 

Choluteca which stated that there had been a violation of freedom of association by an 

agricultural company when it had dismissed the members of that executive board; and 

(iii) the absence of an investigation into the criminal attack against Mr Moisés Sánchez 

Gómez, General Secretary of the STAS sub-branch in the melon company, and Mr Misael 

Sánchez Gómez, a member of that union. 

477. With regard to the allegation concerning the cancellation of the notification of the 

establishment of the executive board of the STAS sub-branch, the Committee notes that 

neither the complainant organization, which claims simply that there was a violation of 

Conventions Nos 87 and 98, nor the Government provide any information on the 

circumstances and reasons for the aforementioned cancellation. The Committee notes that, 

according to the information provided by the complainant organization, the STAS filed an 

appeal against the STSS decision of 23 September 2016 and a complaint with CONADEH, 

in which it alleged that the action of the STSS in this regard had been unfair and unlawful. 
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Underlining the importance of these appeals being examined as soon as possible, the 

Committee requests the Government to inform it of the reasons for the cancellation of the 

notification of the establishment of the executive board of the STAS sub-branch and the 

outcome of the ongoing procedures. 

478. With regard to the allegation concerning the dismissal of the members of the executive board 

of the STAS sub-branch, the Committee observes that the decision of 23 September 2016 by 

the STSS of Tegucigalpa, provided by the Government, refers to the dismissal of workers 

who were members of the executive board of the STAS sub-branch and states that union 

immunity was not applicable because the dismissals concerned the executive board of a sub 

branch of a union, and not a central executive board, and that, therefore, the dismissal of 

several members of the executive board of the sub-branch of a union was, in this respect, in 

accordance with the law. The Committee notes that an appeal was lodged by the STAS on 

20 October 2016 with the STSS and a complaint dated 17 November 2016 was filed with 

CONADEH, calling for an investigation into and analysis of the unfair and illegal action of 

the STSS in this regard. Recalling that, “where cases of alleged anti-union discrimination 

are involved, the competent authorities dealing with labour issues should begin an inquiry 

immediately and take suitable measures to remedy any effects of anti-union discrimination 

brought to their attention” [see Compilation, op. cit., para. 1159], the Committee requests 

the Government to take the necessary measures to ensure that, in the context of the 

aforementioned proceedings, the possibility that the dismissals of the executive board 

members were of an anti-union nature will be examined. The Committee requests the 

Government to keep it informed in this respect. 

479. In relation to the allegation concerning the criminal attacks against the General Secretary 

of the STAS sub-branch, Mr Moisés Sánchez Gómez, and his brother, union member 

Mr Misael Sánchez Gómez, the Committee notes that, according to the information provided 

by the complainant organization, both workers were attacked by a group of people in hoods 

who threatened them with firearms and machetes and stole the mobile phone of Mr Moisés 

Sánchez Gómez, which contained information about his union activities. Furthermore, as a 

result of this attack, Mr Misael Sánchez sustained serious injuries to his face caused by a 

machete. The Committee notes that Mr Moisés Sánchez Gómez filed a complaint in relation 

to these acts with the Police Investigation Directorate of the Ministry of Security. 

480. The Committee notes that the Government, for its part, states that the STSS, within the 

framework of its competences, took appropriate action within the scope of its authority in 

response to the complaint filed by Mr Moisés Sánchez Gómez and his legal representative. 

In particular, the Government indicates that, on 20 April 2017, the General Labour 

Inspectorate of Choluteca visited the premises of the melon company and interviewed the 

human resources manager in order to shed light on the facts. In its reply, the Government 

simply sends the information provided by the Human Resources Manager, who stated that 

only Mr Misael Sánchez Gómez had worked for the company and only on a temporary basis 

prior to the incident. The Committee expresses its deep concern at these serious acts of 

violence and at the limited reply by the Government. The Committee observes that on 1 May 

2017 the Inter-American Commission on Human Rights (IACHR) issued a press release 

condemning these acts and urged the Government to take the necessary measures to 

guarantee that union leaders can carry out their work of denunciation, monitoring and 

protection, free from attacks or acts of violence. In this regard, the Committee recalls that 

the rights of workers’ and employers’ organizations can only be exercised in a climate that 

is free from violence, pressure or threats of any kind against the leaders and members of 

these organizations, and it is for governments to ensure that this principle is respected. The 

Committee also wishes to stress that the killing, disappearance or serious injury of trade 

union leaders and trade unionists requires the institution of independent judicial inquiries 

in order to shed full light, at the earliest date, on the facts and the circumstances in which 

such actions occurred and in this way, to the extent possible, determine where 
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responsibilities lie, punish the guilty parties and prevent the repetition of similar events [see 

Compilation, op. cit., paras 84 and 94]. In this regard, while noting the inspections 

conducted by the STSS, the Committee observes with concern that the Government has not 

provided any information on the complaint filed with the Police Investigation Directorate or 

on any other criminal investigation. The Committee therefore urges the Government to 

ensure that criminal investigations are conducted as soon as possible into the attacks against 

Mr Moisés Sánchez Gómez and Mr Misael Sánchez Gómez to determine where the 

responsibilities lie for these attacks and punish the guilty parties. The Committee requests 

the Government to keep it informed in this respect. The Committee also urges the 

Government to ensure that Mr Moisés Sánchez Gómez and Mr Misael Sánchez Gómez are 

receiving adequate protection to fully guarantee their safety. The Committee requests the 

Government to keep it informed in this respect.  

The Committee’s recommendations 

481. In the light of its foregoing conclusions, the Committee invites the Governing Body 

to approve the following recommendations:  

(a) In the light of the elements in this case, the Committee requests the 

Government and the complainant to indicate whether an appeal has been filed 

against the decision of the General Labour Inspectorate in relation to the 

determination of the most representative trade union organization, and if so, 

to provide information on its outcome.  

(b) The Committee requests the Government to inform it of the reasons for the 

cancellation of the notification of the establishment of the executive board of 

the STAS sub-branch in the agricultural company and of the outcome of the 

appeal filed with the STSS and the complaint submitted to CONADEH by the 

STAS in this respect. 

(c) With regard to the allegations concerning the dismissal of members of the 

executive board of the STAS sub-branch in the agricultural company, the 

Committee requests the Government to take the necessary measures to ensure 

that, in the context of the ongoing proceedings, the possibility that the 

dismissals of the executive board members were of an anti-union nature will 

be examined. The Committee requests the Government to keep it informed in 

this respect.  

(d) With regard to the allegations of criminal attacks against the General 

Secretary of the STAS sub-branch in the melon company, Mr Moisés Sánchez 

Gómez, and his brother, union member Mr Misael Sánchez Gómez, the 

Committee urges the Government to ensure that criminal investigations are 

conducted as soon as possible in this regard to determine where the 

responsibilities lie for these attacks and punish the guilty parties. The 

Committee requests the Government to keep it informed in this respect. The 

Committee also urges the Government to ensure that Mr Moisés Sánchez 

Gómez and Mr Misael Sánchez Gómez are receiving adequate protection to 

fully guarantee their safety. The Committee requests the Government to keep 

it informed in this respect.  
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CASE NO. 2508  

INTERIM REPORT  

 

Complaint against the Government of the Islamic Republic of Iran  

presented by 

– the International Confederation of Free Trade Unions (ICFTU)  

(the ICFTU was the initial complainant in 2006 before becoming  

part of the International Trade Union Confederation (ITUC)); and  

– the International Transport Workers’ Federation (ITF) 

Allegations: Acts of repression against the local 

trade union at a city bus company, as well as the 

arrest and detention of large numbers of trade 

unionists 

482. The Committee last examined this case at its June 2017 meeting, when it presented an 

interim report to the Governing Body [see 382nd Report, approved by the Governing Body 

at its 330th Session, paras 393–427]. 

483. The Government sent its observations in communications received on 3 February and 

9 October 2018. 

484. The Islamic Republic of Iran has not ratified either the Freedom of Association and 

Protection of the Right to Organise Convention, 1948 (No. 87), or the Right to Organise and 

Collective Bargaining Convention, 1949 (No. 98). 

A. Previous examination of the case 

485. At its June 2017 meeting, the Committee made the following recommendations [see 

382nd Report, para. 427]: 

(a) In view of the absence of concrete results in this case, the Committee has requested its 

Chairperson to make contact with its representatives attending the June 2017 International 

Labour Conference in order to encourage a more effective engagement in response to the 

Committee’s long-standing recommendations.  

(b) Trusting that the Parliament will soon be in a position to adopt amendments to the Labour 

Law so as to bring it into conformity with the principles of freedom of association, the 

Committee requests the Government to provide detailed information on the assistance 

sought from the Office and the progress made on the legislative reform, and to send it a 

copy of the latest drafts.  

(c) The Committee requests the Government to send it a copy of the Regulations on the 

handling of trade union demands approved by the State Security Council in 2011, and 

provide detailed observations as to how these Regulations have enhanced the freedom of 

association rights, and in particular the right to peaceful assembly in practice. 

(d) Noting with great concern that Mr Davoud Razavi has once again been arrested and 

charged, the Committee requests the Government to provide detailed information with 

regard to the charges brought against Mr Razavi and the specific acts concerned.  

(e) Noting with deep concern that Mr Ebrahim Madadi and Mr Reza Shahabi, the 

Vice-President and the Treasurer of the SVATH respectively, have been put on trial once 

again and sentenced to one year, and five years and three months imprisonment 

respectively and noting the Government’s consideration of the possibility of granting a 

pardon to Mr Shahabi and the fact that the first instance verdict for Mr Madadi became 
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final because his attorney did not appeal within the time limit, the Committee firmly 

expects that these sentences will be lifted definitively and that they will not be returned to 

prison. The Committee requests the Government to keep it informed of developments in 

this regard.  

(f) Considering that the frequent arrest and sentencing of trade unionists to long periods of 

imprisonment under such general charges in this case is likely to severely hinder the 

exercise of legitimate trade union activities, the Committee firmly urges the Government 

to bring its conclusions to the attention of the Iranian judiciary with a view to ensuring 

that peaceful trade union activists are not sentenced to prison on vague charges of acting 

against national security and propaganda against the State.  

(g) The Committee strongly urges the Government to use the institutional machinery 

described in its latest communication, or any other appropriate mechanism or body 

qualifying as independent and impartial, to conduct a full investigation into the claims of 

ill-treatment of Mr Shahabi and Mr Madadi without further delay and to keep it informed 

of the outcome thereof.  

(h) The Committee once again urges the Government to take the necessary measures with a 

view to the de facto recognition of the SVATH pending the completion of legislative 

reforms and to keep it informed of the developments in this regard.  

(i) Regretting that the Government has not provided replies to several of its recommendations 

at the last examination of this case, the Committee urges the Government to provide 

detailed information in relation to the following requests:  

(i) The Committee once again requests the Government to provide detailed information 

as to the outcome of the independent investigation into the circumstances of 

Mr Shahrokh Zamani’s death in prison.  

(ii) The Committee requests the Government to take the necessary measures to ensure 

that the charges against Mr Azimzadeh are immediately dropped. It further urges the 

Government to transmit a copy of the court judgment against Mr Mohammadi and 

to take the necessary measures to secure his immediate release should his conviction 

be related to his trade union activities. The Committee also urges the Government to 

take the necessary measures to secure that he is provided with all medical assistance 

required. 

(iii) The Committee urges the Government to provide detailed information on:  

– the reasons for the arrest and detention of Mr Ehsanirad, Ms Mohammadi and 

other Tehran bus workers on May Day 2015;  

– the alleged detention of workers of the cement factory; the alleged sentencing 

of four SVATH workers to 50 lashes and six months in prison in 2014, and of 

five protesting mineworkers to one year in prison and lashes for “disturbing 

public order” in 2015; and the alleged arrest and summons to court of workers 

of the iron ore mine;  

– the specific actions that have warranted charges against Mr Ebrahimzadeh and 

Mr Jarrahi, including copies of the court judgments in their cases; and  

– the allegations involving Mr Nejati and in particular, on the charges pending 

against him.  

(iv) The Committee requests the Government to ensure that all charges related to the 

organization of the Labour Day march and the peaceful participation therein pending 

against Mr Salehi are immediately dropped. It further requests the Government to 

provide a copy of any judgment in relation to any other charges.  

(v) The Committee once again requests the Government to provide a detailed report of 

the findings of the State General Inspection Organization (SGIO) and the 

headquarters for the Protection of Human Rights into the allegations of workplace 

harassment during the period of the union’s founding, from March to June 2005. It 

once again requests the Government, in light of the information revealed by these 

investigations, to take the necessary measures to ensure that all employees at the 

company are effectively protected against any form of discrimination related to their 
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trade union membership or their trade union activities. The Committee requests the 

Government to keep it informed in this regard, as well as to provide a copy of the 

court judgment on the action initiated by the union concerning the attacks on union 

meetings in May and June 2005, once it is handed down.  

(j) The Committee draws the Governing Body’s special attention to the extremely serious 

and urgent nature of this case. 

 B. New allegations 

486. In a communication dated 12 October 2018, the International Transport Workers’ Federation 

(ITF) alleged the arrest and detention of over 200 truck drivers who had participated in a 

strike in September 2018 and refers to a report that a court in Qazvin province has requested 

possible death sentences for 17 strikers.  

C. The Government’s reply 

487. With regard to the legislative reform process, the Government indicates that in view of the 

requests of the workers and employers’ organizations, the draft Labour Law submitted to the 

Parliament was sent back to the Government for further revision. The proposed by-laws on 

the implementation of sections 131 and 136 of the Labour Law were also challenged by 

certain workers’ organizations and were returned to the Supreme Labour Council for further 

revision. The Government adds that 24 members of Parliament (MPs) submitted a draft law 

on the amendment of the Act on the establishment of Islamic labour councils, which is 

currently being examined by the Parliament. The Government recalls that it has previously 

benefited from the technical assistance of the Office in drawing up draft laws. 

488. With regard to the Committee’s recommendation urging the Government to ensure that the 

Syndicate of Workers of Tehran and Suburbs Bus Company (SVATH) is recognized de facto 

pending the completion of legislative reforms, the Government reiterates that the SVATH 

failed to take action to comply with the Labour Law adopted in 1990 and despite legal 

notifications to this effect, continued its operation in the past couple of years. The 

Government states that the SVATH should comply with the law like other groups and has 

been reminded of this obligation numerous times by the Ministry of Labour, Cooperatives 

and Social Welfare, including at the occasion of the submission of a request to the Ministry 

regarding the holding of the Syndicate’s general assembly meeting. The Government recalls 

that as the Ministry has communicated to the SVATH, current laws recognize as workers’ 

and employers’ representatives the Islamic Labour Council, guild societies formed by 

workers, or employers’ and workers’ representatives in the workshops. As no organization 

entitled “Syndicate” is provided for in the law, the registration and activity of workers under 

this title is impossible. The Government finally indicates that in case of legal amendments 

in the sense of recognition of such organizations, the Government will take the required 

measures for the implementation of the amended law.  

489. With regard to the Regulations on the handling of trade union demands, the Government 

indicates that the State Security Council adopted a by-law governing this matter on 11 July 

2011 and notified the text to executive authorities for implementation and the Ministry of 

Labour communicated the text on the same date to all workers’ and employers’ organizations 

subject to labour law. The Government has provided the English translation of the said 

by-law. 

490. The Government indicates in its 3 February communication that in order to enhance 

cooperation with the Committee and to follow up and settle the judicial status of the trade 

unionists whose cases were referred to in the Committee’s conclusions and 

recommendations, it has conducted several consultations and correspondences with the 
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competent legal and judicial authorities. It adds that the results of these efforts were 

promising and that the efforts will continue until all the cases are definitely resolved. The 

Government further expresses its readiness for technical cooperation with the International 

Labour Standards Department in order to definitely settle the cases that remain open. The 

Government further indicates that under the laws and regulations of the Islamic Republic of 

Iran peaceful union activities are not considered a crime.  

491. With regard to Mr Reza Shahabi, the Government indicates in its first communication that 

in view of his physical condition, it has taken several initiatives, including consultations with 

the officials of the judiciary for his immediate release. At the time of the Government’s first 

communication, Mr Shahabi, was detained in Rajaei Shahr Prison and according to the 

Government the order was issued for making arrangements for his receiving medical care 

outside prison or alternatively his being examined by doctors inside prison or setting up a 

medical committee to examine his case. The Government finally indicates that the Human 

Rights Headquarters of the Judiciary continue to pursue the prompt disposition of his case. 

In its second communication, the Government indicates that Mr Shahabi was released on 

13 March 2018 and was able to travel to Switzerland without any restriction during the 

107th International Labour Conference. 

492. With regard to Mr Mahmoud Salehi, the Government indicates that his charges were not 

related to the organization of the Labour Day march. He was charged with propaganda 

against the State and membership in an enemy-benefiting group (Komoleh Organization). 

The Court acquitted him from the latter charge and sentenced him to one-year imprisonment 

for the first charge. However, according to a medical opinion and as reported by Saqez 

Central Prison, Mr Salehi suffers from acute kidney failure and heart disease and undergoes 

dialysis twice a week. As he was unable to serve his prison sentence, upon the suggestion of 

the Saqez Criminal Enforcement Office, his remaining time in prison – one year – was 

commuted to a 30 million Iranian rial (IRR) fine.  

493. The Government further indicates that Mr Davoud Razavi was sentenced to five years’ 

imprisonment on charges of assembly, collusion and breach of the peace and public order in 

Tehran Court. He was however released on bail on 20 May 2015. The Government also 

indicates that Mr Ebrahim Madadi is free on bail and that Mr Shapour Ehsanirad is also free.  

494. With regard to Mr Jafar Azimzadeh, the Government indicates that he is on leave of absence 

from prison since 13 July 2016. Concerning Mr Jamil Mohammadi, the Government 

indicates that his conviction is unrelated to trade union activities and that he was sentenced 

to pay fines for possession of alcoholic drinks and satellite TV antenna and to two years’ 

imprisonment for assembly and collusion with the intent to commit crimes against national 

security and is currently at large.  

495. With regard to Mr Behnam Ebrahimzadeh, the Government indicates that he had a record of 

previous convictions and was released from prison on 1 May 2017 after serving his sentence. 

Concerning Mr Mohammad Jarrahi, the Government indicates that he was charged with 

participation in the establishment of an illegal group – Workers’ Democratic Movement – 

and for preparing and publishing a journal named Avaye Enghelab (the Call of the 

Revolution) propagating socialist beliefs. He also published materials against the State and 

invited workers to armed action against the State. He was released on 22 August 2016 after 

serving his sentence, and his case is closed.  

496. With regard to Mr Ali Nejati, the Government indicates that he was arrested on 16 September 

2015 and charged with propaganda against the State and membership in an enemy-benefiting 

group. According to the Justice Department of Khouzestan Province he was sentenced to six 

months’ imprisonment. This sentence was reduced to four months and 15 days in the 
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Appellate Court. The Government adds that Mr Nejati has not yet appeared for judgment 

enforcement.  

497. The Government further refers to the situation of Mr Othmane Esmaeili, who on 

11 November 2015 was condemned to one year imprisonment in Saqez, under charges of 

propaganda against the State. This sentence was reduced in the Appellate Court to two 

months and the judgment was enforced on 16 April 2018. 

498. With regard to the five protesting ore mine workers condemned to one year in prison and 

lashes, the Government indicates that the court, taking into consideration their age and the 

fact they were workers and had no criminal record, commuted their sentence to a fine and 

suspended the enforcement of imprisonment for five years.  

499. With regard to the Committee’s recommendation urging the conducting of a full 

investigation into the claims of ill-treatment of Mr Shahabi and Mr Madadi, the Government 

indicates it has provided the headquarters for the Protection of Human Rights of the Judiciary 

with the Committee’s recommendation and, in view of the release of these trade unionists, 

requests the Committee to remove their names from this case. With regard to the allegations 

of workplace harassment of the SVATH members during the period of re-establishment of 

the union from March to June 2005, the Government indicates that the headquarters of the 

judiciary for the protection of human rights strongly denies any such harassment and that 

section 178 of the Labour Law prohibits such harassment and provides for fines and 

imprisonment for whoever harasses workers with a view to obliging them to join or not to 

join an organization. Therefore, the Government states there is no discrimination or forced 

membership of the employees of the Suburbs Bus Company in trade organizations and no 

report has been presented by labour inspections in this regard. 

500. With regard to the circumstances of Mr Shahrokh Zamani’s death, the Government indicates 

that according to the forensic committee, Mr Zamani died as a result of acute heart failure 

following arrhythmia due to an unknown cardiac disease and the case was closed following 

investigation by the Revolutionary and Public Prosecutor’s Office of Alborz Province, as no 

one could be charged with any offence. 

D. The Committee’s conclusions 

501. The Committee recalls that this case, lodged in July 2006, concerns acts of repression 

against the Syndicate of Workers of Tehran and Suburbs Bus Company (SVATH), as well as 

the arrest, detention and condemnation of large numbers of other trade union members and 

officials, and the inadequate legislative framework for the protection of freedom of 

association.  

502. The Committee notes the Government’s indications on the legislative reform process, in 

particular that the drafts had to be sent back to the Government for further revision in order 

to meet the demands of workers’ and employers’ organizations. The Committee further notes 

that the Act on the establishment of Islamic Labour Councils is being revised at the initiative 

of a number of MPs. Recalling that it has for a long time requested the Government to bring 

Iranian legislation into line with the freedom of association principles, in particular by 

allowing trade union pluralism [see 360th Report, para. 807(c)], the Committee firmly hopes 

that the multiple revision processes currently under way will soon bear fruit so as to endow 

the Islamic Republic of Iran with a legal framework fully compatible with freedom of 

association principles, and requests the Government to provide information on the progress 

made and to send a copy of the latest drafts.  

503. With regard to the Committee’s recommendation urging the Government to ensure that the 

SVATH is recognized de facto pending the completion of legislative reforms, the Committee 
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notes that once again the Government reiterates that the current law does not allow for the 

recognition of an organization named “Syndicate”. The Committee recalls that since its first 

examination of this case in June 2007, it has regularly urged the Government to amend the 

legislation, in particular section 131 of the Labour Law, in order to allow trade union 

pluralism and, in the meantime, to take all measures to ensure that trade unions can be 

formed and function without hindrance despite legal restrictions [see 346th Report, 

para. 1191(g)]. Recalling that the current Labour Law is not in conformity with the 

principles of freedom of association in that it enshrines an organizational monopoly at the 

enterprise level, the Committee once again urges the Government to take all the measures 

necessary to ensure that the SVATH may function de facto pending legislative reforms and 

that the union can recruit members, represent them and organize its activities without 

hindrance.  

504. With regard to the Regulations on the handling of trade union demands, the Committee notes 

with interest that the by-law embodies a formal and specific recognition of the right of 

workers to organize protests and demonstrations as a legitimate trade union activity and 

sets a framework for the exercise of this right. However, the Committee notes that the by-

law does not subject either the power of the Security Council of the city or province to order 

the use of force or the modalities of use of force to any legal principle or safeguard, neither 

does it provide for the way to deal with spontaneous peaceful protests and demonstrations. 

In this regard, the Committee trusts that the technical cooperation for training the 

disciplinary forces previously requested by the Government will take place in the near future 

and that instructions will be developed to ensure that the city and province security councils 

and the right enforcement forces exercise their powers in accordance with the following 

principles: the authorities should resort to the use of force only in situations where law and 

order is seriously threatened. The intervention of the forces of order should be in due 

proportion to the danger to law and order that the authorities are attempting to control and 

governments should take measures to ensure that the competent authorities receive adequate 

instructions so as to eliminate the danger entailed by the use of excessive violence when 

controlling demonstrations which might result in a disturbance of peace; and, the police 

authorities should be given precise instructions so that, in cases where public order is not 

seriously threatened, people are not arrested simply for having organized or participated in 

a demonstration [see Compilation of decisions of the Committee on Freedom of 

Association, sixth edition, 2018, paras 217 and 230].  

505. The Committee notes with interest the Government’s indication that it has undertaken 

consultations with competent judicial authorities with a view to following up and settling the 

judicial status of the trade unionists on whose arrest and sentencing the Committee had 

expressed concern and that these efforts will continue until all cases are definitively settled. 

Recalling that in its previous examination of this case, it had noted with deep concern the 

renewed condemnation of Mr Reza Shahabi and had expressed its firm expectation that he 

does not spend any more time in prison [see 382nd Report, paras 420–421], the Committee 

notes that Mr Shahabi had returned to prison in the meantime and noting the Government’s 

indication as to their efforts for obtaining his immediate release in view of his health 

condition, now understands that Mr Shahabi was definitively released on 13 March 2018. 

The Committee further notes the Government’s indication regarding the commutation of 

Mr Mahmoud Salehi’s sentence and recalls that in its previous examination of this case it 

had requested that the charges pending against him in relation to the organization of Labour 

Day be dropped [see 382nd Report, para. 427(i)–(iv)]. While noting with concern that both 

trade unionists’ health was severely affected, the Committee welcomes their release and 

expects that they will be able to freely exercise their trade union activities in the future.  

506. The Committee also notes the Government’s indication that Mr Davoud Razavi and 

Mr Ebrahim Madadi, members of the SVATH board of directors [see 382nd Report, Case 

No. 2508, para. 419–421], who were sentenced respectively to five years and five years and 
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three months’ imprisonment on charges of assembly, collusion against national security and 

disturbing peace and public order, are both currently free on bail, while their cases are 

pending appeal. The Committee further notes that Mr Ali Nejati, member of Haft Tappeh 

Sugarcane Workers’ Union has once again been sentenced in a court to four months and 

15 days imprisonment [see the details of his previous condemnation in the 360th Report, 

Case No. 2747, paras 808–844]. The Government also indicates that Mr Azimzadeh is on 

furlough, that Mr Behnam Ebrahimzadeh was released from prison after serving his 

sentence and that Mr Jamil Mohammadi was condemned to two years’ imprisonment for 

assembly and collusion with the intent to commit crime against national security but is 

currently at large; however, the Government does not provide any information on the 

specific actions that have warranted charges against these trade unionists. The Committee 

finally notes the Government’s indication that Mr Othmane Esmaeili has also been 

sentenced to two months imprisonment on charges of propaganda against the State and 

understands that he was released from prison after purging his sentence on 16 April 2018. 

Recalling its long-standing stance in relation to cases concerning the Islamic Republic of 

Iran, that the frequent arrest and sentencing of trade unionists to long periods of 

imprisonment under general charges of acting against national security, disturbing public 

order and propaganda against the State is likely to severely hinder the exercise of legitimate 

trade union activities, the Committee trusts that the Government will continue its efforts in 

communication with competent judicial authorities in order to ensure that peaceful trade 

union activists are not sentenced to prison on such vague charges. In particular, the 

Committee urges the Government to ensure that Mr Razavi, Mr Madadi and Mr Nejati do 

not return to prison in enforcement of sentences condemning peaceful trade union activities 

and to keep it informed of the developments in this regard. Recalling its previous 

recommendations [see 382nd Report, Case No. 2508, para. 427(i), (ii) and (iii)], the 

Committee further requests the Government to provide it with information on the latest 

developments in the judicial proceedings against Mr Jafar Azimzadeh, Mr Shapour 

Ehsanirad, and Mr Jamil Mohammadi and to submit copies of the judgments issued.  

507. In its previous examination of this case, the Committee had repeatedly requested the 

Government to ensure that independent investigations are conducted with regard to three 

issues and to transmit the results thereof: the allegations of workplace harassment of the 

SVATH members during the period of re-establishment of the union from March to 

June 2005 [see 346th Report, para. 1191(a)]; claims of ill-treatment of Messrs Shahabi [see 

368th Report, para. 583(b)]and Madadi [see 350th Report, para. 1107(g)] while in 

detention, and the circumstances of Mr Shahrokh Zamani’s death in Gohardasht prison on 

13 September 2015 [see 380th Report, para. 683(d)]. 

508. The Committee deeply regrets that the replies of the Government reveal that, despite the 

many years that have passed since the Committee first issued recommendations to this effect, 

and despite the renewal of these recommendations at every examination of the case since 

then, the Government is still not in a position to provide the results of any independent 

investigation into the allegations of workplace harassment of the SVATH members and the 

claims of ill-treatment of Messrs Shahabi and Madadi. The Committee is bound to emphasize 

that the prompt conduct of independent investigations into allegations of grave violations of 

freedom of association aims at ensuring that where such allegations are proved to be well-

founded, the perpetrators are held to account, the victims receive compensation for the 

damage they have suffered, and potential perpetrators are deterred from acting in violation 

of freedom of association in the future. As such, the obligation of the Government to ensure 

that such investigations are conducted promptly is of utmost importance for safeguarding 

the right to freedom of association. The Committee deeply regrets that the Government has 

failed to honour this obligation and firmly hopes that in the future, investigations into 

allegations of violation of the right to freedom of association will be seriously conducted so 

that this right is effectively protected and guaranteed.  
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509. With regard to the circumstances of Mr Shahrokh Zamani’s death, the Committee notes the 

Government’s indication that a forensic committee has established that Mr Zamani died of 

heart failure, and that the case is closed following a judicial investigation that could not 

establish any misconduct. The Committee recalls that Mr Zamani died while serving an 

11-year prison sentence for propaganda against the State, forming socialist groups and 

endangering national security, and that the complainant alleged that he was denied access 

to medication and visitors while in detention, which resulted in him staging hunger strikes 

against maltreatment, and that he was under extreme duress due to the harassment of his 

family by the Government [see 380th Report, para. 672]. Noting that the Government does 

not provide any details as to whether these claims of denial of access to medication and 

psychological pressure on Mr Zamani were investigated, and in view of the number of 

unionists in detention in the Islamic Republic of Iran, the Committee urges the Government 

to take all the necessary measures to ensure that the right to health of the detained trade 

unionists is duly respected in the future, and that they are given access to medical care and 

medication if need be.  

510. The Committee notes the latest communication submitted by the ITF, alleging the arrest and 

detention of over 200 truck drivers who had participated in a strike in September 2018 and 

referring to a report that a court in Qazvin province has requested possible death sentences 

for 17 strikers. The Committee requests the Government to respond to these allegations 

without delay.  

The Committee’s recommendations 

511. In the light of its foregoing interim conclusions, the Committee invites the 

Governing Body to approve the following recommendations: 

(a) The Committee firmly hopes that the multiple legislative revision processes 

currently under way will soon bear fruit so as to endow the Islamic Republic 

of Iran with a legal framework fully compatible with freedom of association 

principles, in particular by allowing for trade union pluralism, and requests 

the Government to provide information on the progress made and to send a 

copy of the latest drafts.  

(b) The Committee once again urges the Government to take all the measures 

necessary to ensure that the SVATH may function de facto pending legislative 

reform and that it can recruit members, represent them and organize its 

activities without hindrance. 

(c) Noting with interest that the by-law on the Management and Organization of 

Trade Union Demands recognizes the right of workers to organize protests 

and demonstrations as a legitimate trade union activity and sets a framework 

for the exercise of this right, the Committee trusts that the technical 

cooperation for training the disciplinary forces previously requested by the 

Government will take place in the near future and that instructions will be 

developed to ensure that the city and province security councils and the right 

enforcement forces exercise their powers in accordance with the principles 

recalled in the Committee’s conclusions.  

(d) Noting with interest the Government’s indication that it has undertaken 

consultations with competent judicial authorities with a view to following up 

and settling the judicial status of the trade unionists on whose arrest and 

sentencing the Committee had expressed concern and that these efforts will 
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continue until all cases are definitively settled, the Committee urges the 

Government to continue its efforts in order to ensure that peaceful trade union 

activists are not sentenced to prison on vague charges of disturbing public 

order, acting against national security and propaganda against the State. In 

particular, the Committee urges the Government to ensure that Mr Razavi, 

Madadi and Mr Nejati do not return to prison in enforcement of sentences 

condemning peaceful trade union activities and to keep it informed of the 

developments in this regard. The Committee further requests the Government 

to provide information with regard to the latest developments in the judicial 

proceedings against Mr Jafar Azimzadeh, Mr Shapour Ehsanirad, and 

Mr Jamil Mohammadi and to submit copies of any judgments issued.  

(e) Deeply regretting that the Government has failed to honour its obligation to 

ensure that an independent investigation is promptly conducted into the 

allegations of workplace harassment during the period of re-establishment of 

the SVATH and the allegations of ill-treatment of Messrs Madadi and 

Shahabi while in detention, the Committee firmly hopes that in the future, 

investigations into allegations of violation of the right to freedom of 

association will be seriously conducted so that this right is effectively protected 

and guaranteed. 

(f) In view of the number of trade unionists in detention in the Islamic Republic 

of Iran, the Committee urges the Government to take all the necessary 

measures to ensure that the right to health of the detained trade unionists is 

duly respected in the future, and that they are given access to medical care 

and medication if need be. 

(g) The Committee requests the Government to respond without delay to the latest 

allegations of the ITF concerning the arrest and detention of over 200 truck 

drivers who had participated in a strike action in September 2018, and the 

request of death sentence against 17 strikers in a Qazvin province court. 

(h) The Committee draws the Governing Body’s attention to the extremely serious 

and urgent nature of this case. 
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CASE NO. 3081 

INTERIM REPORT 

 

Complaint against the Government of Liberia  

presented by 

the Petroleum, Oil, Chemical, Energy and General  

Services Union of Liberia (POCEGSUL) 

Allegations: Unilateral cancellation by the 

employer of the collective bargaining agreement 

and unfair dismissal of trade union leaders 

512. The Committee last examined this case at its October 2017 meeting, when it presented an 

interim report to the Governing Body [see 383rd Report, paras 417–438, approved by the 

Governing Body at its 331st Session (October–November 2017)]. 

513. As the Government has not replied, the Committee has been obliged to adjourn its 

examination of this case on several occasions. At its June 2018 meeting [see the Committee’s 

386th Report, para. 7], the Committee made an urgent appeal to the Government, indicating 

that, in accordance with the procedural rules set out in paragraph 17 of its 127th Report, 

approved by the Governing Body, it could present a report on the substance of the case at its 

next meeting, even if the observations or information requested had not been received in due 

time. To date, the Government has not sent any information. 

514. Liberia has ratified the Freedom of Association and Protection of the Right to Organise 

Convention, 1948 (No. 87), and the Right to Organise and Collective Bargaining 

Convention, 1949 (No. 98). 

A. Previous examination of the case 

515. In its previous examination of the case in October 2017, the Committee made the following 

recommendations [see 383rd Report, para. 438]: 

(a) The Committee invites the complainant to provide its observations on the information 

provided in the Government’s communication relating to the disassociation of the RIAWU 

from the NBT and its understood effect on the CBA and to indicate whether it has had 

judicial recourse in this regard. The Committee again requests the Government to indicate 

the measures taken to ensure that the RIAWU can continue to fulfil its functions in 

representing the workers and defending their occupational interests without fear of 

intimidation or reprisal.  

(b) Once again expressing its concern at the employer’s alleged statements with regard to the 

remittance of union dues and at the impact that such statements might have on the exercise 

of trade union rights at the airport, the Committee requests the Government to reply in full 

to these allegations. 

(c) The Committee requests the Government to keep it informed of the outcome of the 

investigation by the Labour Standards Division of the Ministry of Labour into Mr Weh’s 

dismissal. It further requests the Government to indicate whether Mr Garniah’s dismissal 

is covered by the same investigation and, if not, to conduct an immediate inquiry into the 

grounds for his dismissal and keep it informed of developments. If it is found that Mr Weh 

and Mr Garniah were dismissed for the exercise of legitimate trade union activities, the 

Committee requests the Government to take the necessary steps to ensure that they are 

fully reinstated, without loss of pay. In the event that reinstatement is not possible, for 

objective and compelling reasons, the Committee requests the Government to take the 
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necessary measures to ensure that they are paid adequate compensation which would 

represent a sufficiently dissuasive sanction for anti-union dismissals. 

(d) Emphasizing that workers’ and employers’ organizations should not be subject to 

retaliatory measures for having lodged a complaint with the Committee on Freedom of 

Association, the Committee requests the Government to provide further information in 

response to the allegations that the Ministry of Labour has denied workers the right to join 

the union and has refused to process documents in relation to organizing submitted by the 

complainant. The Committee also invites the complainant to provide additional 

information with respect to this allegation. 

(e) The Committee encourages the Government to consider availing itself of the technical 

assistance of the Office with a view to addressing the Committee’s recommendations and 

strengthening the capacity of the Government and the social partners. 

B. The Committee’s conclusions 

516. The Committee regrets that, despite the time that has elapsed since the last examination of 

the complaint, the Government has once again not replied to the complainant’s allegations 

even though it has been requested several times, including through an urgent appeal. The 

Committee urges the Government to be more cooperative in the future and reminds the 

Government of the possibility to avail itself of the technical assistance of the Office. 

517. Hence, in accordance with the applicable procedural rules [see 127th Report, para. 17, 

approved by the Governing Body at its 184th Session (1971)], the Committee is obliged to 

present a report on the substance of the case without being able to take account of the 

information which it had hoped to receive from the Government. 

518. The Committee reminds the Government that the purpose of the whole procedure established 

by the International Labour Organization for the examination of allegations of violations of 

freedom of association is to promote respect for this freedom in law and in fact. The 

Committee remains confident that, if the procedure protects governments from unreasonable 

accusations, governments, in turn, will recognize the importance of presenting, for objective 

examination, detailed replies concerning allegations made against them [see First Report, 

1952, para. 31]. 

519. The Committee recalls that this case concerns allegations of the unilateral cancellation by 

the employer of a collective bargaining agreement (CBA) signed between the management 

of the airport and the workers’ union; the anti-union dismissal of the President and the 

Secretary-General of the Roberts International Airport Workers Union (RIAWU); and 

interference in trade union affairs. 

520. With respect to the alleged unilateral cancellations of the CBA, the Committee recalls that 

in its previous examination of the case it had noted the apparent difference in interpretation 

concerning the CBA’s application following disassociation of the RIAWU from the national 

union and invited the complainant to provide its observations on the information provided 

by the Government in this regard and to indicate whether it has had judicial recourse on 

this matter. In light of the time that has elapsed without any information from the 

complainant in reply to its request, the Committee, while expressing its firm expectation that 

the RIAWU has been able to continue to fulfil its functions in representing the workers and 

defending their occupational interests without fear of intimidation or reprisal, will not 

pursue its examination of this aspect of the case.  

521. The Committee regrets that the Government has not provided any information in respect of 

its previous recommendations and finds itself obliged to call on the Government to provide 

its observations with respect to the recommendations below without delay. The Committee 

once again encourages the Government to consider availing itself of the technical assistance 
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of the Office with a view to addressing the outstanding matters in this case and strengthening 

the capacity of the Government and the social partners. 

C. The Committee’s recommendations 

522.  In the light of its foregoing interim conclusions, the Committee invites the 

Governing Body to approve the following recommendations: 

(a) The Committee regrets that, despite the time that has elapsed, the Government 

has still not replied to the Committee’s previous recommendations. The 

Committee urges the Government to be more cooperative in the future and to 

provide its observations on the complainant’s allegations without further 

delay.  

(b) The Committee requests the Government to reply in full to the allegations that 

statements were made by the employer with regard to the remittance of union 

dues and at the impact that such statements might have on the exercise of 

trade union rights at the airport. 

(c) The Committee requests the Government to keep it informed of the outcome 

of the investigation by the Labour Standards Division of the Ministry of 

Labour into Mr Weh’s dismissal. It further requests the Government to 

indicate whether Mr Garniah’s dismissal is covered by the same investigation 

and, if not, to conduct an immediate inquiry into the grounds for his dismissal 

and keep it informed of developments. If it is found that Mr Weh and 

Mr Garniah were dismissed for the exercise of legitimate trade union 

activities, the Committee requests the Government to take the necessary steps 

to ensure that they are fully reinstated, without loss of pay. In the event that 

reinstatement is not possible, for objective and compelling reasons, the 

Committee requests the Government to take the necessary measures to ensure 

that they are paid adequate compensation which would represent a 

sufficiently dissuasive sanction for anti-union dismissals. 

(d) Emphasizing that workers’ and employers’ organizations should not be 

subject to retaliatory measures for having lodged a complaint with the 

Committee on Freedom of Association, the Committee requests the 

Government to provide further information in response to the allegations that 

the Ministry of Labour has denied workers the right to join the union and has 

refused to process documents in relation to organizing submitted by the 

complainant. The Committee also invites the complainant to provide 

additional information to the Government with respect to this allegation. 

(e) The Committee encourages the Government to consider availing itself of the 

technical assistance of the Office with a view to addressing the Committee’s 

recommendations and strengthening the capacity of the Government and the 

social partners. 
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CASE NO. 3076 

INTERIM REPORT 

 

Complaint against the Government of the Republic of Maldives  

presented by 

the Tourism Employees Association of Maldives (TEAM) 

Allegations: Disproportionate police force used 

against striking workers; arbitrary arrest of 

TEAM members and leaders; unfair dismissal 

of nine workers including TEAM leaders who 

participated in and led a strike. The complainant 

reports that despite a definitive court judgment 

in their favour, the dismissed workers have not 

been reinstated in their positions more than four 

years after their dismissal 

523. The Committee last examined this case at its October 2017 meeting, when it presented an 

interim report to the Governing Body [see 383rd Report, paras 455–463, approved by the 

Governing Body at its 331st Session]. 

524. Since there has been no reply from the Government, the Committee has been obliged to 

postpone its examination of the case on several occasions since the presentation of the 

complaint. At its meeting in June 2018 [see 386th Report, para. 7], the Committee issued an 

urgent appeal to the Government indicating that, in accordance with the procedural rules set 

out in paragraph 17 of its 127th Report, approved by the Governing Body, it could present a 

report on the substance of the case even if the information or observations requested had not 

been received in due time. In addition, the Committee members met with a Government 

delegate in November 2017 in order to address the Government’s lack of response and how 

it could be resolved. To date, the Government has not sent any information. 

525. The Republic of Maldives has ratified the Freedom of Association and Protection of the 

Right to Organise Convention, 1948 (No. 87), and the Right to Organise and Collective 

Bargaining Convention, 1949 (No. 98). 

A. Previous examination of the case 

526. At its October 2017 meeting, the Committee made the following recommendations [see 

383rd Report, para. 463]: 

(a) The Committee deeply regrets that, despite the time that has elapsed since the presentation 

of the complaint in April 2014, the Government has still not replied to the complainant’s 

allegations even though it has been requested several times to do so, including through 

several urgent appeals. The Committee urges the Government to provide its observations 

on the complainant’s allegations without further delay and to be more cooperative in the 

future. The Committee reminds the Government of the possibility to avail itself of the 

technical assistance of the Office. 

(b) The Committee once again urges the Government to conduct an independent investigation 

as to the grounds for the arrest and detention of TEAM members on the three mentioned 

occasions (December 2008, April 2009 and May 2013) and, should it appear that they 

have been arrested because of their trade union activities, to hold those responsible into 

account and take the necessary measures to ensure that the competent authorities receive 
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adequate instructions not to resort to arrest and detention of trade unionists for reasons 

connected to their union activities in the future. The Committee requests the Government 

to keep it informed of the measures taken in this regard. 

(c) The Committee urges the Government to take all the necessary steps for the immediate 

enforcement of the sentence ordering the reinstatement of TEAM leaders and the payment 

of the remaining back wages, and to keep it informed of the steps taken in this regard. 

(d) The Committee urges the Government to conduct an independent inquiry into the 

allegations of excessive force used by the police in this case, and ensure that adequate 

instructions are given so that such situations do not occur in the future. The Committee 

requests the Government to keep it informed of developments. 

(e) The Committee requests the Government to solicit information from the employers’ 

organizations concerned, with a view to having at its disposal their views, as well as those 

of the enterprise concerned, on the questions at issue. 

B. The Committee’s conclusions 

527. The Committee deeply regrets that, despite the time that has elapsed since the presentation 

of the complaint in April 2014 and the holding of a meeting with a Government delegate in 

October 2017 in order to ensure greater cooperation with the Committee’s procedures, the 

Government has still not replied to the complainant’s allegations even though it has been 

requested several times to do so, including through several urgent appeals [see 375th 

Report, para. 8; 380th Report, para. 8; 382nd Report, para. 8 and 386th Report, para. 7]. 

The Committee strongly urges the Government to provide its observations on the 

complainant’s allegations without further delay and to be more cooperative in the future. 

The Committee once again reminds the Government of the possibility to avail itself of the 

technical assistance of the Office. 

528. Hence, in accordance with the applicable procedural rules [see 127th Report, para. 17, 

approved by the Governing Body at its 184th Session], the Committee is obliged to present 

a report on the substance of the case without being able to take account of the information 

which it had hoped to receive from the Government. 

529. The Committee reminds the Government that the purpose of the whole procedure established 

by the International Labour Organization for the examination of allegations of violations of 

freedom of association is to promote respect for this freedom in law and in fact. The 

Committee remains confident that, if the procedure protects governments from unreasonable 

accusations, governments, on their side, will recognize the importance of presenting, for 

objective examination, detailed replies concerning allegations made against them [see First 

Report of the Committee (1952), para. 31]. 

530. Under these circumstances, recalling that this case refers to events that took place between 

November 2008 and May 2013 and concerns allegations of disproportionate use of police 

force against striking workers, repeated arrest and detention of TEAM leaders, their 

dismissal, and non-enforcement of the court ruling ordering their reinstatement without loss 

of pay, the Committee finds itself obliged to reiterate the conclusions and recommendations 

it made when it examined this case at its meeting in October 2017 [see 383rd Report, 

paras 455-463]. 

The Committee’s recommendations 

531. In light of its foregoing interim conclusions, the Committee invites the Governing 

Body to approve the following recommendations: 
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(a) The Committee deeply regrets that, despite the time that has elapsed since the 

presentation of the complaint in April 2014 and the holding of a meeting with 

a Government delegate in November 2017 in order to ensure greater 

cooperation with the Committee’s procedures, the Government has still not 

replied to the complainant’s allegations even though it has been requested 

several times to do so, including through several urgent appeals. The 

Committee strongly urges the Government to provide its observations on the 

complainant’s allegations without further delay and to be more cooperative 

in the future. The Committee once again reminds the Government of the 

possibility to avail itself of the technical assistance of the Office. 

(b) The Committee once again urges the Government to conduct an independent 

investigation as to the grounds for the arrest and detention of TEAM members 

on the three mentioned occasions (December 2008, April 2009 and May 2013) 

and, should it appear that they have been arrested because of their trade union 

activities, to hold those responsible to account and take the necessary 

measures to ensure that the competent authorities receive adequate 

instructions not to resort to arrest and detention of trade unionists for reasons 

connected to their union activities in the future. The Committee requests the 

Government to keep it informed of the measures taken in this regard. 

(c) The Committee urges the Government to take all the necessary steps for the 

immediate enforcement of the sentence ordering the reinstatement of TEAM 

leaders and the payment of the remaining back wages, and to keep it informed 

of the steps taken in this regard. 

(d) The Committee urges the Government to conduct an independent inquiry into 

the allegations of excessive force used by the police in this case, and ensure 

that adequate instructions are given so that such situations do not occur in 

the future. The Committee requests the Government to keep it informed of 

developments. 

(e) The Committee requests the Government to solicit information from the 

employers’ organizations concerned, with a view to having at its disposal their 

views, as well as those of the enterprise concerned, on the questions at issue. 

CASE NO. 3018 

INTERIM REPORT 

 

Complaint against the Government of Pakistan  

presented by 

the International Union of Food, Agricultural, Hotel, Restaurant, 

Catering, Tobacco and Allied Workers’ Associations (IUF)  

Allegations: The complainant organization 

alleges anti-union acts by the management of a 

hotel in Karachi and the failure of the 
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Government to ensure freedom of association 

for the Hotel’s union and its members 

532. The Committee last examined this case at its June 2017 meeting, when it presented an 

interim report to the Governing Body [see 382nd Report, paras 450–466, approved by the 

Governing Body at its 330th Session]. 

533. The International Union of Food, Agricultural, Hotel, Restaurant, Catering, Tobacco and 

Allied Workers’ Associations (IUF) provided additional information in communications 

dated 24 July 2017 and 26 July 2018. 

534. The Government provided its observations in communications dated 25 April and 

23 October 2018. 

535. Pakistan has ratified the Freedom of Association and Protection of the Right to Organise 

Convention, 1948 (No. 87), and the Right to Organise and Collective Bargaining 

Convention, 1949 (No. 98). 

A. Previous examination of the case 

536. At its June 2017 meeting, the Committee made the following recommendations [see 

382nd Report, para. 466]: 

(a) The Committee firmly expects that the Sindh High Court’s decision on the management’s 

appeal against the reinstatement order of 19 union members will be rendered without 

further delay and, should the reinstatement order be confirmed, urges the Government to 

ensure the execution of the ruling and to secure the reinstatement of the workers in 

question and compensation for lost wages and any damages suffered. In the case of the 

union member who died while awaiting the enforcement of the judgment, the Committee 

requests the Government to indicate the steps taken in follow-up to its previous 

recommendations that his heirs receive adequate compensation. The Committee also 

requests the Government to inform on the outcome of the claims for compensation before 

the Compensation Commissioner and to provide the judgment of the Sindh High Court 

once adopted. 

(b) The Committee firmly expects that the Sindh High Court’s decision concerning the 

workers who were allegedly denied access to the workplace after the events of March 2013 

will be rendered without further delay and that all proceedings pending before the NIRC 

in this regard will be properly and expeditiously dealt with. The Committee once again 

urges the Government to provide detailed information on the progress of these 

proceedings. 

(c) In view of the gravity of the allegations, the Committee expects that the discussion of the 

Federal Tripartite Consultative Committee will be fruitful and that an independent inquiry 

will be instituted into the following allegations without further delay: (i) the harassment 

of union members; (ii) the acts of violence on 25 February and 13 March 2013 against 

several members of the Hotel trade union, its General Secretary Ghulam Mehboob and 

workers participating in a strike; and (iii) the subsequent brief arrest of union officers and 

members and filing of criminal charges against 47 of them. The Committee requests the 

Government to keep it informed of all steps taken in this regard and the outcome of the 

investigation. 

(d) The Committee trusts that the Government will continue its efforts towards a peaceful 

resolution of the outstanding matters and requests it to keep it informed of any 

developments in this regard. 
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B. The complainant’s additional information 

537. In communications dated 24 July 2017 and 26 July 2018, the complainant alleges that the 

Government had taken no substantial action, at any level, in response to the 

recommendations of the Committee. 

538. Responding to the Government’s previous replies to the Committee’s recommendations, the 

complainant acknowledges that several meetings were convened by the Secretary of the 

Labour Ministry, Sindh Province, between the management of Pearl Continental Hotel in 

Karachi (hereinafter, the Hotel) and the IUF-affiliated national union representing 

employees of the Hotel. However, while the union attended every meeting, the Hotel 

management had not. The complainant also questions the Government’s statement that the 

management of the Hotel had accepted orally 60 per cent of the union’s demands. The 

Federal Tripartite Labour Consultative Committee discussed the case at a meeting in 

Islamabad on 3 May 2018. During the meeting, the representative of the Provincial Ministry 

stated that the Hotel management had agreed to resolve the issues, but was unable to explain 

what resolution had been achieved or to identify indications of progress. 

539. On 4 July 2018, the Federal Ministry for Overseas Pakistanis & Human Resource 

Development (MOPHRD) convened a tripartite meeting on the case. According to the 

complainant, nothing was resolved and there is no indication that as a result of the meeting 

the Government has taken any concrete measures to implement the Committee’s 

recommendations or to resolve the conflict. 

540. Furthermore, the complainant indicates that the cases in the Sindh High Court are 

Constitutional Petitions (CPs) challenging the reinstatement orders issued on 15 January 

2013 by the Sindh Labour Appellate Tribunal. Since there is no ruling by the Sindh High 

Court, the decisions of the Labour Appellate Tribunal of 2013 are final and still prevail. 

However, the Labour Ministry of the Sindh Province, had taken no visible action to advance 

the proceedings or to ensure compliance on the part of the Hotel. 

541. The complainant also indicates, with regard to the statement from the Government that the 

MOPHRD had requested the National Industrial Relations Committee (NIRC) to dispose in 

a speedy manner of the numerous grievance cases before it, that there has been no 

development in this regard since meetings of the NIRC on the cases were adjourned. 

542. Additionally, the Sindh Labour Standing Committee established a special tripartite 

committee to deal specifically with the issues and convened meetings on 1 March and 2 April 

2018. The Hotel management failed to attend the first meeting. At the second meeting, the 

Hotel’s Human Resources Director claimed that the Hotel had disbursed a specified sum for 

the retirement benefits and arrears of retired workers. However, the complainant notes that 

the retirees concerned did not include all workers, that is, the retirees from the group of 

19 union officers and active members seeking reinstatement who are specifically mentioned 

in the initial complaint (a group which totalled 33 workers when the complaint was filed). 

Since then, five workers had reached retirement age and one had died. The heirs of the 

worker who died have so far received nothing. In fact, none of the workers barred from duty 

in 2013 have been reinstated. The complainant regrets that neither the Government of Sindh 

nor the federal Government have taken any legal steps to ensure compliance with the 

recommendations of the Committee or the 2013 court decision ordering reinstatement. 

Moreover, there has been no independent enquiry into any of the events enumerated under 

recommendation (c) of the Committee as well as no response to previous Committee 

recommendations that enquiries be initiated. 

543. In its communication of July 2017, the complainant lists some cases to establish the failure 

of the Government to take action and the impact on individuals: (i) Mr Meher Muhammad, 
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security guard who was reinstated by the Sindh Labour Appellate Tribunal in January 2013, 

died in 2007. To date his arrears have not been paid to his heirs; (ii) Mr Sher Afzal, security 

guard, reinstated by the Sindh Labour Appellate Tribunal, retired in 2012 but his arrears are 

still not paid; (iii) Mr Muhammad Zareef, security guard, reinstated by the Sindh Labour 

Appellate Tribunal, retired in 2015 but his arrears are still not paid; (iv) Mr Muhammad 

Ramzan, employed in the Hotel’s laundry department, was reinstated by the Sindh Labour 

Appellate Tribunal, retired in 2016 but his arrears are still not paid; (v) Mr Muhammad 

Farooq, cook, reinstated by the Sindh Labour Appellate Tribunal, retired in 2016, but his 

arrears are still not paid; (vi) Mr Muhammad Iqbal, a kitchen cleaner, retired in 2016 but his 

arrears are still not paid; and (vii) Ms Sabeeta Baghuram retired in 2015 but her arrears have 

not been paid. According to the complainant, since these workers were not paid their arrears 

they are unable to apply to the Employees’ Old Age Benefit Institution (EOBI) for their 

retirement pensions. Additionally, Mr Muhammad Saleem, a former cook, retired in 2015 

and turned to the NIRC, which ordered only partial payment of the arrears to which he is 

legally entitled. 

544. The complainant recalls that in December 2015 the Hotel’s unions in Karachi and Lahore 

decided to establish a national union under the terms of the Industrial Relations Act (2012) 

which, understandably, focused its efforts on resolving local issues and getting the dismissed 

workers reinstated at the Hotel in Karachi. In March 2017, the national union approached 

the NIRC to issue a certificate of collective bargaining. However, the referendum process 

for the determination of collective bargaining status has been systematically blocked as the 

Government has allowed the Hotel management to file a series of objections with the NIRC 

to delay the process rather than facilitate a swift, fair and efficient process. The complainant 

requests the Committee to urge the Government to undertake without delay the measures 

necessary, thus ensuring freedom of association for the employees of the Hotel. 

545. Recalling that the Committee has devoted a substantial amount of time (some 15 years) on 

the violation by the Hotel of the rights of the employees and their union, and made clear 

recommendations to the Government following each examination, the complainant urges the 

Committee to once again recall to the Government its obligations with respect to 

Conventions Nos 87 and 98 and the need to take meaningful action. 

C. The Government’s reply 

546. In its communication dated 25 April 2018, the Government indicates, with regard to the 

Sindh High Court’s decision on the Hotel management’s appeal against the reinstatement 

order of 19 union members (recommendation (a)), that the Sindh High Court has not yet 

issued any decision on the matter. The Government will proceed in the light of the decision 

of the court, once announced. In the case of the union member who died while awaiting the 

enforcement of the judgment and the recommendation of the Committee concerning any step 

taken that his heirs receive adequate compensation, the Government indicates that the legal 

status of such worker shall be determined in the light of the decision of the Court. 

547. With regard to the Committee’s request that the Government informs on the outcome of the 

claims for compensation before the Compensation Commissioner, the Government indicates 

that a total of five cases are pending before the Compensation Commissioner, South Division 

of Karachi. Out of these cases, two are pending for cross examination of the applicants and 

the three remaining cases are at the stage of hearing on objections. 

548. With regard to recommendation (b) of the Committee on the Sindh High Court’s decision 

concerning the workers who were allegedly denied access to the workplace after the events 

of March 2013 and the proceedings pending before the NIRC, the Government indicates that 

the decision of the Sindh High Court is still awaited and that the matter will be processed in 

the light of the decision of the Court. Additionally, in April 2018 the MOPHRD once again 
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requested a timely disposal of the cases by the NIRC during a meeting attended by all 

stakeholders. 

549. The Government also provides minutes of a meeting convened on 26 October 2017 by the 

Labour and Human Resource Department, Government of Sindh to resolve the dispute 

between the Hotel management and the union. According to the minutes, no representative 

of the Hotel management attended the meeting. The minutes referred to a previous meeting 

held on August 2017 whereby it was agreed that the Hotel management and the union would 

hold a meeting within a week to discuss possible ways to resolve the dispute and found that 

the Labour Department had not received any report on progress made in this regard from the 

Hotel management, despite two reminders. Following discussion, it was decided that the 

Labour and Human Resource Department, Government of Sindh, would once again issue a 

letter to the Hotel management for the amicable resolution of all the pending disputes. 

550. In its communication dated 23 October 2018, the Government informs that it has set up a 

Tripartite Committee to conduct an independent inquiry into the issues raised by the 

complaint. This Tripartite Committee conducted a meeting on 04 July 2018 and after hearing 

both parties concluded and recommended the following: (i) the Hotel management should 

take 37 workers back on job. In case the management would have a genuine issue with any 

of the 37 workers, it should reach an amicable settlement of the dispute to the satisfaction of 

the worker. In case of redundancy, the worker shall receive such financial benefits he is 

entitled to under the labour laws. The Hotel management should act in coordination with 

Mr Zahoor Awan, General Secretary of the Pakistan Workers Federation (PWF), and 

Mr Majyd Aziz, President of the Employers’ Federation of Pakistan (EFP), to settle the 

issues, including the situation of Mr Ghulam Mehboob, the General Secretary of the Hotel 

trade union; (ii) in the case against the 19 workers who were removed from service but for 

whom a stay order was issued from the Appellate Labour Tribunal, noting that one of the 

workers has since died and the other 18 workers are on the job, the Hotel management should 

negotiate with these 18 workers to take them back on job. In case a settlement cannot be 

reached and a redundancy under the labour laws is decided by mutual consent, the workers 

should receive compensation within 185 days; (iii) the Hotel management should recognize 

and work in harmony with the newly registered union under the Industrial Relations Act 

(IRA 2012) at the national level and will enter positively into dialogue in line with the IRA 

and ILO Conventions Nos 87 and 98; and (iv) both parties should try to reach at an amicable 

solution to all outstanding issues through social dialogue. 

D. The Committee’s conclusions 

551. The Committee recalls that this case concerns serious allegations of anti-union acts, 

including transfer and dismissal, harassment, arrest and criminal prosecution against trade 

union officials and members by the management of a Hotel in Karachi in the Sindh Province, 

and ultimately of the Government’s failure to ensure that the Hotel’s union and its members 

enjoy freedom of association. 

552. The Committee notes once again, on the one hand, the additional information provided by 

the complainant in which it alleges that the Government has not taken any meaningful action 

to positively address the Committee’s recommendations and that despite a number of 

meetings convened to resolve the disputes with the Hotel management, no significant 

progress has been made on the pending issues and, on the other hand, the Government’s 

indication on efforts made at both federal and provincial level to resolve the dispute. 

553. With regard to the alleged dismissals of trade union members, the Committee recalls that it 

had previously expressed its deep concern at the time that had elapsed after the Sindh 

Labour Appellate Tribunal upheld the 2011 ruling of the Sindh Labour Court ordering 

reinstatement of 21 members of the Hotel’s union, including its Secretary General, 
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19 workers had yet to be reinstated while the Hotel management’s appeal to the Sindh High 

Court was still pending. Consequently, the Committee had indicated that this case raises 

serious concerns as to the effectiveness of the existing legal guarantees and judicial 

mechanisms of protection against anti-union discrimination. It had emphasized that delay 

in the conclusion of proceedings giving access to remedies for anti-union discrimination 

diminishes in itself the effectiveness of those remedies, since the situation complained of has 

often been changed irreversibly, to a point where it becomes impossible to order adequate 

redress or come back to the status quo ante [see 378th Report, para. 584]. The Committee 

takes note with concern of the complainant’s allegations that, while the Sindh Labour 

Standing Committee had established a special tripartite committee to deal specifically with 

the issues and convened meetings on 1 March and 2 April 2018, the Hotel management 

failed to attend the first meeting and subsequently claimed that the Hotel had disbursed a 

specified sum for the retirement benefits and arrears of retired workers. The complainant 

regrets that the Government at both federal and provincial levels have not ensured 

compliance with the Committee’s recommendations nor with the 2013 court order for 

reinstatement of the workers.  

554. The Committee notes from the Government’s latest communication that a Tripartite 

Committee to conduct an independent inquiry into the issues raised by the complaint set up 

by the MOPHRD met on 4 July 2018 with both parties and recommended that the Hotel 

management negotiate with the workers to take them back on job and in the case a settlement 

cannot be reached and a redundancy is decided by mutual consent, the worker concerned 

should receive an adequate compensation under the labour laws. The Committee notes in 

this regard that five years since the order of the first instance court for reinstatement of the 

33 workers, one worker has since passed away, eight have resigned and five have retired. 

The Committee requests the Government to indicate whether the Hotel has accepted to 

negotiate with the remaining workers in line with the above recommendations and if not, 

whether the management has maintained its appeal to the Sind High Court. If the appeal has 

been maintained, the Committee must once again express its firm expectation that the Sindh 

High Court’s decision on the management’s appeal will be rendered without further delay 

and requests the Government to transmit a copy of the judgement once it has been issued. 

Should the reinstatement order be confirmed, the Committee expects that the Government 

will ensure the full execution of the ruling and secure the effective reinstatement of the 

workers in question, compensation for lost wages and any damages suffered. In the case of 

the union member who died while awaiting the enforcement of the judgment, the Committee 

once again requests the Government to indicate the steps taken in follow-up to its previous 

recommendations that his heirs receive adequate compensation. The Committee also expects 

the Government to keep it informed of the outcome of the five cases regarding claims for 

compensation before the Compensation Commissioner for which the Government indicated 

that two are pending cross examination of the applicants and three are at the stage of 

hearing on objections. Lastly, the Committee requests the Government to keep it duly 

informed of any amicable settlement reached between the Hotel and the workers as a follow-

up to the recommendations of the Tripartite Committee set up by the MOPHRD on their 

reinstatement.  

555.  With regard to the 65 workers who were allegedly denied access to the workplace in the 

aftermath of the industrial action in March 2013, the Committee recalls that several 

proceedings were initiated before the National Industrial Relations Committee (NIRC), that 

reinstatement of 32 workers was ordered but that the employer obtained a stay order from 

the Sindh High Court and that the matter was sub judice before the Court. The committee 

notes the complainant’s indication that although the Government previously claimed that 

the MOPHRD had requested the NIRC to dispose in a speedy manner of the numerous 

grievance cases before it, there has been no development in this regard, as meetings of the 

NIRC on the cases were adjourned. It notes that the Government limits itself to indicating 

that the decision of the Sindh High Court is still awaited and that in April 2018 the MOPHRD 
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once again requested a timely disposal of the cases by the NIRC during a meeting attended 

by all stakeholders. The Committee also notes that following its meeting of 4 July 2018, the 

Tripartite Committee set up by the MOPHRD has recommended that the Hotel management 

takes 37 workers back on job, and in case the management would have a genuine issue it 

should reach an amicable settlement of the dispute or decide of redundancy measures by 

ensuring that the workers receive such financial benefits they are entitled to under the labour 

laws. Under these circumstances, the Committee is bound to express once again its firm 

expectation that the Sindh High Court’s decision on the matter will be rendered without 

further delay and that all proceedings pending before the NIRC will be properly and 

expeditiously dealt with. The Committee firmly expects that the Government will provide 

detailed information on meaningful development concerning these proceedings or any 

follow-up to the recommendations of the Tripartite Committee set up by the MOPHRD in 

this regard. 

556. Furthermore, the Committee recalls that it had previously requested the Government to 

institute without delay an independent inquiry into serious allegations of anti-union 

harassment and violence submitted to the Federal Tripartite Consultative Committee: (i) the 

harassment of union members; (ii) the acts of violence on 25 February and 13 March 2013 

against several members of the Hotel trade union, its General Secretary, Mr Ghulam 

Mehboob and workers participating in a strike; and (iii) the subsequent brief arrest of union 

officers and members and filing of criminal charges against 47 of them. The Committee notes 

from the Government’s reply that on 16 April 2018 the MOPHRD constituted a tripartite 

committee to conduct an independent inquiry into the allegations. The Committee urges the 

Government to keep it informed of the outcome of the investigation and any follow-up 

measures thereof. 

557. The Committee notes the complainant’s assertion that in December 2015 the Hotel’s unions 

in Karachi and Lahore decided to establish a national union under the terms of the Industrial 

Relations Act (2012) which approached the NIRC in March 2017 to issue a certificate of 

collective bargaining. However, according to the complainant the referendum process for 

the determination of collective bargaining status had been systematically blocked as the 

Government had allowed the Hotel management to file a series of objections with the NIRC 

to delay the process rather than facilitate a swift, fair and efficient process. The Committee 

also notes information from the Government that, following its meeting of 4 July 2018, the 

Tripartite Committee set up by the MOPHRD has recommended that the Hotel management 

recognises and work in harmony with the national union. The Committee wishes to 

emphasize that one of the main objectives of workers in exercising their right to organize is 

to bargain collectively their terms and conditions of employment and it is incumbent on the 

Government to ensure that there is no undue impediment in this regard. Consequently, the 

Committee urges the Government to keep it informed of the decision of the NIRC concerning 

the certification request lodged by the Hotel’s national union and of any developments 

regarding the recognition of the union by the Hotel in accordance with the Tripartite 

Committee’s recommendations. 

558. The Committee takes note of the information provided both by the complainant and the 

Government on latest initiatives on the part of the Sindh Government to deal specifically 

with the issues, including meetings between the Hotel management and the union. The 

Committee however notes with concern the refusal of the Hotel management to attend a 

number of meetings or to report on progress of voluntary negotiation, hence to fully engage 

with the union on the outstanding issues in order to find possible solutions. The Committee 

also notes that at the federal level the MOPHRD set up a Tripartite Committee to conduct 

an independent inquiry into the issues raised by the complaint which met 4 July 2018 with 

both parties and made recommendations, among which the recommendation that the Hotel 

management will act in coordination with Mr Zahoor Awan, General Secretary of the PWF, 

and Mr Majyd Aziz, President of the EFP, to settle these issues. The Committee notes the 
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Government’s intention to keep it informed of any follow-up to these recommendations. 

While the Committee acknowledges the Government’s efforts to encourage a peaceful 

resolution of the outstanding matters between the Hotel management and the union, it must 

however express its concern about the lack of any resolution to long-standing matters in this 

case despite the time that has elapsed since the lodging of the complaint in 2013. The 

Committee expresses once again the firm expectation that the Government will take swift 

action and will be able to provide detailed information on the effective implementation of its 

recommendations in the very near future. 

The Committee’s recommendations 

559. In light of its foregoing interim conclusions, the Committee invites the Governing 

Body to approve the following recommendations: 

(a) With regard to the situation of the trade union members who benefited from 

a reinstatement order from the Sindh Appellate Labour Tribunal in January 

2013, the Committee requests the Government to indicate whether the Hotel 

has accepted to negotiate with the remaining workers in line with the 

recommendations of the Tripartite Committee set up by the MOPHRD and if 

not, whether the management has maintained its appeal to the Sind High 

Court. If the appeal has been maintained, the Committee must once again 

express its firm expectation that the Sindh High Court’s decision on the 

management’s appeal will be rendered without further delay and requests the 

Government to transmit a copy of the judgement once it has been issued. 

Should the reinstatement order be confirmed, the Committee expects that the 

Government will ensure the full execution of the ruling and secure the 

effective reinstatement of the workers in question, compensation for lost 

wages and any damages suffered. In the case of the union member who died 

while awaiting the enforcement of the judgment, the Committee once again 

requests the Government to indicate the steps taken in follow-up to its previous 

recommendations that his heirs receive adequate compensation. The 

Committee also expects the Government to keep it informed of the outcome of 

the five cases regarding claims for compensation before the Compensation 

Commissioner for which the Government indicated that two are pending for 

cross-action of the applicants and three are at the stage of hearing on 

objections. Lastly, the Committee requests the Government to keep it duly 

informed of any amicable settlement reached between the Hotel and the 

workers as a follow-up to the recommendations of the Tripartite Committee 

set up by the MOPHRD on their reinstatement. 

(b) The Committee is bound to express once again its firm expectation that the 

Sindh High Court’s decision concerning the workers who were allegedly 

denied access to the workplace after the events of March 2013 will be rendered 

without further delay and that all proceedings pending before the NIRC will 

be properly and expeditiously dealt with. The Committee firmly expects the 

Government to provide detailed information on meaningful development 

concerning these proceedings or any follow-up to the recommendations of the 

Tripartite Committee set up by the MOPHRD in this regard. 

(c) The Committee urges the Government to keep it informed of the outcome of 

the investigation into the serious allegations of anti-union harassment and 

violence submitted to the Federal Tripartite Consultative Committee, and of 
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any follow-up measures thereof: (i) the harassment of union members; (ii) the 

acts of violence on 25 February and 13 March 2013 against several members 

of the Hotel trade union, its General Secretary, Mr Ghulam Mehboob and 

workers participating in a strike; and (iii) the subsequent brief arrest of union 

officers and members and filing of criminal charges against 47 of them. 

(d) The Committee urges the Government to keep it informed of the decision of 

the NIRC concerning the issue of a certificate for collective bargaining 

requested by the Hotel’s national union and of any developments in the Hotel 

recognition of the union in accordance with the Tripartite Committee’s 

recommendations. 

(e) While the Committee acknowledges the Government’s efforts to encourage a 

peaceful resolution of outstanding matters between the Hotel management 

and the union, it must however express its concern about the lack of any 

resolution to long-standing matters in this case despite the time that has 

elapsed since the lodging of the complaint in 2013. The Committee expresses 

once again the firm expectation that the Government will take swift action 

and will be able to provide detailed information on the effective 

implementation of its recommendations in the very near future. 

CASE NO. 2982 

REPORT IN WHICH THE COMMITTEE REQUESTS 

TO BE KEPT INFORMED OF DEVELOPMENTS 

 

Complaint against the Government of Peru  

presented by 

– the General Confederation of Workers of Peru (CGTP) 

– the Federation of Civil Construction Workers of Peru (FTCCP) and 

– the Confederation of Workers of Peru (CTP) 

Allegations: Killings of and threats against 

union leaders and members in the civil 

construction sector, inadequacy of the measures 

taken and ineffectiveness of the investigations, 

maintenance of the registration of pseudo-

unions 

560. The Committee last examined this case at its October 2017 meeting, when it submitted an 

interim report to the Governing Body [see 383rd Report, paras 489–504, approved by the 

Governing Body at its 331st Session (October–November 2017)]. 

561. The Government sent its observations in communications dated 26 June, 9 August, 5, 18 and 

20 September 2018. 

562. Peru has ratified the Freedom of Association and Protection of the Right to Organise 

Convention, 1948 (No. 87), the Right to Organise and Collective Bargaining Convention, 

1949 (No. 98), and the Labour Relations (Public Service) Convention, 1978 (No. 151). 
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A. Previous examination of the case 

563. At its previous meeting, the Committee made the following recommendations [see 

383rd Report, para. 504]: 

(a) The Committee requests the Government to keep it informed of the findings of the 

investigation being conducted into the murder of union leaders Mr Rubén Snell Soberón 

Estela and Mr Miguel Díaz Medina. 

(b) The Committee requests the Government to ensure that further investigations are 

conducted that would allow the perpetrators and instigators of the murder of trade union 

leader Mr Guillermo Alonso Yacila Ubillus to be identified, and that the guilty parties are 

duly penalized; the Committee also requests the Government to keep it informed in this 

regard. 

(c) The Committee requests the Government to provide information as soon as possible on 

the criminal proceedings relating to the murder of union members Mr Rodolfo Alfredo 

Mestanza Poma and Mr Luis Esteban Luyo Vicente. 

(d) The Committee urges the Government to take all possible steps to ensure that the Public 

Prosecutor’s Office conducts, as soon as possible, a thorough investigation into the reasons 

and the persons responsible for the violence in the construction sector, and that all the 

necessary penal action is taken based on the findings of the investigations. 

(e) Emphasizing that the problem of violence in the civil construction sector and action to 

eradicate it must be considered in the context of social dialogue, the Committee once again 

requests the Government to keep it informed of the actions taken to build trust between 

the parties and foster tripartite dialogue. 

(f) The Committee once again draws the special attention of the Governing Body to the 

extremely serious and urgent nature of this case. 

B. The Government’s reply 

564. In its communications of 26 June, 9 August, 5, 18 and 20 September 2018, the Government 

submits updated information from the Public Prosecutor’s Office on the status of the 

investigations conducted into the murders of various union leaders and members from the 

civil construction sector. The Government also reports on the work undertaken by the Crime 

Observatory of the Public Prosecutor’s Office and the actions taken to foster tripartite 

dialogue on the problem of violence in the civil construction sector. 

565. With regard to the Committee’s recommendations (a), (b) and (c) concerning the 

investigations conducted into the murders of union leaders and members, the Government 

reports that the investigations conducted by the Provincial Prosecutor’s Office Specializing 

in Organized Crime of Lambayeque into the murders of Rubén Snell Soberón Estela and 

Miguel Díaz Medina have been shelved on a preliminary basis. With regard to Guillermo 

Alfonso Yacila Ubillus, the Government encloses a copy of a decision of the Sixth Provincial 

Criminal Prosecutor’s Office of 12 May 2014, by which the case was permanently shelved 

as the investigation had been unsuccessful and the perpetrator or perpetrators of the murder 

had not been identified. Regarding Rodolfo Alfredo Mestanza Poma, the Government 

includes a series of documents indicating that: (i) on 21 December 2016, the Provincial 

Public Prosecutor’s Office for Corporate Affairs in Huaura requested that the case against 

those accused of the murder be closed, given that there was no evidence that could justify 

their potential prosecution; and (ii) on 30 May 2017, the request for closure was approved, 

and became final by Decision No. 5 of 14 June 2017, from which date the proceedings in 

question were permanently closed. 

566. The Government also reports that, pursuant to a decision issued on 8 May 2017, the 

Cañete High Court of Justice acquitted the only defendant for the homicide of Luis Esteban 
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Luyo Vicente on the grounds of insufficient evidence. The Government encloses a copy of 

that decision, in which the Court emphasized that standardized ballistics analysis was not 

carried out on the seized weapons, demonstrating that the Public Prosecutor’s Office did not 

act diligently and with objectivity, not fulfilling its role, and therefore the defendant should 

be acquitted on the grounds of insufficient evidence. Furthermore, the Government reiterates 

that, as it has reported on previous occasions, while in 2014 the Second Criminal Appeals 

Chamber of Trujillo upheld the 20-year custodial sentence for the accomplice in the 

homicide of union member Mr Jorge Antonio Vargas Guillen, it had not been possible to 

identify the principal perpetrator and the convicted person only drove the motorcycle from 

which the shots were fired. 

567. The Government also includes two official letters from the Public Prosecutor’s Office, dated 

16 March and 18 July 2018, in which the work carried out by the Crime Observatory in 

recent years is summarized. The letters indicate that, since 2015, as part of its programme 

for implementing criminological investigations and forecasting, the Observatory has 

systematized relevant data on crime and violence using an approach focused on several core 

areas, including homicides and extortion. The letters also indicate that, so far this year, the 

Observatory, along with the National Institute of Statistics and Information Technology, has 

carried out a comparison of data on homicides recorded by the national police in 2017 with 

information produced by the Statistical Committee of the Public Prosecutor’s Office and the 

decentralized committees of the district public prosecutors. The letters indicate that, in the 

face of budgetary restrictions, efforts are being made to finalize the publication of a gazette 

of common crime, violence and civil insecurity, 2013–18. 

568. With regard to the Committee’s recommendation (e) concerning the actions taken by the 

Government to foster tripartite dialogue in order to address the problems in the civil 

construction sector, the Government indicates that, by means of Supreme Decree 

No. 87-2015, it established a multi-sectoral committee that serves as a forum for dialogue, 

coordination and monitoring of the actions to prevent and penalize violence in the sector, 

with the participation of the main representatives of civil construction employers and the 

Federation of Civil Construction Workers of Peru as well as the Ministry of Labour and 

other government agencies. The Government indicates that the committee holds periodic 

meetings in which it analyses and develops measures to counter violence in the civil 

construction sector. The Government encloses a copy of the minutes of the last session of 

the Multi-Sectoral Committee, dated 20 December 2017, which indicate the date and 

location of the meeting and the names of the participants. The Government also indicates 

that the problem of violence in the construction sector is also discussed at the National 

Labour and Employment Promotion Council (CNTPE), a labour dialogue and consultation 

mechanism chaired by the Minister of Labour and comprising the most representative 

workers’ and employers’ organizations. According to the Government, an initiative was 

presented to the CNTPE in 2014 that provided for the establishment of registers of civil 

construction workers, with a view to, inter alia, contributing to the eradication of violence 

in that sector. The Government indicates that those registers were approved by means of 

Supreme Decree No. 009-2016 and are currently in force. The Government also indicates 

that the Multi-Sectoral Committee intends to outline a draft inter-sectoral protocol for 

interventions in civil construction works that will help prevent outbreaks of violence in the 

sector. 

C. The Committee’s conclusions 

569. The Committee recalls that the present case concerns the murders of union leaders and 

members against the backdrop of a climate of violence, threats and extortion created by 

criminal mafia groups in the civil construction sector. The complainant organizations also 

allege that the authorities are uninterested and ineffective and that the groups which commit 

the crimes do so with impunity.  
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570. The Committee notes the detailed information from the Public Prosecutor’s Office, 

transmitted by the Government, concerning the status of the investigations conducted into 

the murders of trade union leaders and members, which indicates that the investigations 

conducted by the Provincial Prosecutor’s Offices of Lambayeque, Callao and Huaura into 

the murders of Rubén Snell Soberón Estela, Miguel Díaz Medina, Guillermo Alfonso Yacila 

Ubillus and Rodolfo Alfredo Mestanza Poma have been temporarily and/or permanently 

shelved as the perpetrators could not be identified. The Committee also notes that, pursuant 

to a decision issued on 8 May 2017, the Cañete High Court of Justice acquitted the only 

defendant for the homicide of Luis Esteban Luyo Vicente on the grounds of insufficient 

evidence. The Committee observes with concern that in the aforementioned decision, the 

Court emphasized that standardized ballistics analysis was not carried out on the seized 

weapons, demonstrating that the Public Prosecutor’s Office did not act diligently and with 

objectivity, not fulfilling its role, and therefore the defendant had to be acquitted of homicide 

on the grounds of insufficient evidence. The Committee also notes that, according to the 

Government, while in 2014 the Second Criminal Appeals Chamber of Trujillo upheld the 

20-year custodial sentence for the accomplice in the homicide of union member Jorge 

Antonio Vargas Guillen, it had not been possible to identify the principal perpetrator given 

that the convicted person only drove the motorcycle from which the shots were fired. 

571. The Committee expresses its deep concern at the absence of judgments against the 

perpetrators of the homicides and at the fact that the Public Prosecutor’s Office has shelved 

the investigations. The Committee recalls that in its previous examination of the case, it had 

already noted that the investigation into the murder of trade union leader Guillermo Alonso 

Yacila Ubillus had been shelved and the Committee had requested the Government to ensure 

that further investigations were conducted that would allow the perpetrators and instigators 

of the murder to be identified. The Committee emphasizes the importance of investigations 

into the murders of trade unionists yielding concrete results in order to determine reliably 

the facts, the motives and the persons responsible, in order to apply the appropriate 

punishments and to prevent such incidents recurring in the future [see Compilation of 

decisions of the Committee on Freedom of Association, sixth edition, 2018, para. 96]. The 

Committee also recalls that in cases of physical or verbal violence against workers’ and 

employers’ leaders and their organizations, it emphasized that the absence of judgments 

against the guilty parties creates, in practice, a situation of impunity, which reinforces the 

climate of violence and insecurity, and which is extremely damaging to the exercise of trade 

union rights [see Compilation, op. cit., para. 108]. 

572. Furthermore, the Committee notes that, while the Government encloses official letters from 

the Public Prosecutor’s Office, dated 16 March and 18 July 2018, summarizing the Crime 

Observatory’s ongoing work to collect statistical data on crime and violence, these letters 

do not make reference to data collection for the civil construction sector or the carrying out 

of a quantitative and qualitative investigation into the cases of extortion and homicide in the 

civil construction sector, which was included in the Observatory’s 2014 plan of work and 

had been rescheduled for institutional reasons. The Committee recalls that in the most recent 

examinations of the case it had urged the Government to take all possible steps to ensure 

that the Public Prosecutor’s Office conducts such an investigation as soon as possible. 

573. The Committee considers it to be vitally important that the Public Prosecutor’s Office 

conduct a thorough investigation into the reasons and the persons responsible for the 

violence in the construction sector, especially in the context of a lack of judgments against 

those responsible for the murders. The Committee once again urges the Government to take 

all possible steps to ensure that the Public Prosecutor’s Office conducts, as soon as possible, 

a thorough investigation into the reasons and the persons responsible for the violence in the 

construction sector, and that all the necessary penal action is taken based on the findings of 

the investigations. The Committee trusts that such an investigation will bring to light 

information that will allow the investigations into the murders of the aforementioned trade 
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union leaders and members to be reopened, as those murders cannot remain unpunished. 

The Committee requests the Government to keep it informed in this regard. 

574. Lastly, the Committee recalls that, in addition to requesting the aforementioned 

investigation, it had invited the Government to continue to take measures in the framework 

of tripartite dialogue to address the issue of violence in the civil construction sector. In that 

regard, the Committee notes that the Government recalls that, in 2015, it established the 

tripartite Multi-Sectoral Committee that coordinates and monitors action to prevent and 

penalize violence in the civil construction sector and that the National Labour and 

Employment Promotion Council (CNTPE), chaired by the Minister of Labour and 

comprising the most representative workers’ and employers’ organizations, serves as a 

forum for labour dialogue and negotiation. The Committee notes that, according to the 

Government, one of the initiatives suggested and discussed at the Multi-Sectoral Committee 

and the CNTPE was the establishment of registers of civil construction workers, with a view 

to, inter alia, contributing to the eradication of violence in the sector. The Committee also 

observes that the Government includes a copy of the minutes of the last session of the Multi-

Sectoral Committee, held on 20 December 2017, which indicate only the date and location 

of the meeting and the names of the participants. The Committee also notes the 

Government’s indication that the Multi-Sectoral Committee intends to outline a draft inter-

sectoral protocol for interventions in civil construction works that will help prevent 

outbreaks of violence in the sector. The Committee strongly encourages the Government to 

continue to take measures in the existing framework of tripartite dialogue to address the 

issue of violence in the civil construction sector. In that regard, the Committee requests the 

Government, within the framework of the Multi-Sectoral Committee and the CNTPE and in 

collaboration with the social partners, to develop a detailed plan of action with concrete 

targets and deadlines to ensure that reports of violence in the construction sector are duly 

investigated and greater efforts are made to identify and punish those responsible for such 

acts of violence. The Committee requests the Government to keep it informed in this regard 

and with respect to developments in the elaboration of an inter-sectoral protocol. 

The Committee’s recommendations 

575. In light of its foregoing conclusions, the Committee invites the Governing Body to 

approve the following recommendations: 

(a) The Committee once again urges the Government to take all possible steps to 

ensure that the Public Prosecutor’s Office conducts, as soon as possible, a 

thorough investigation into the reasons and the persons responsible for the 

violence in the construction sector, and that all the necessary penal action is 

taken based on the findings of the investigations. The Committee trusts that 

such an investigation will bring to light information that will allow the 

investigations into the murders of the trade union leaders and members to be 

reopened, as those murders cannot remain unpunished. The Committee 

requests the Government to keep it informed in this regard. 

(b) The Committee strongly encourages the Government to continue to take 

measures in the framework of existing tripartite dialogue to address the issue 

of violence in the civil construction sector. In that regard, the Committee 

requests the Government, within the framework of the Multi-Sectoral 

Committee and the CNTPE and in collaboration with the social partners, to 

develop a detailed plan of action with concrete targets and deadlines to 

guarantee that reports of violence in the construction sector are duly 

investigated and greater efforts are made to identify and punish those 
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responsible for such acts of violence. The Committee requests the Government 

to keep it informed in this regard and with respect to developments in the 

elaboration of an inter-sectoral protocol. 

(c) The Committee once again draws the special attention of the Governing Body 

to the extremely serious and urgent nature of this case. 

CASE NO. 3170 

REPORT IN WHICH THE COMMITTEE REQUESTS 

TO BE KEPT INFORMED OF DEVELOPMENTS 

 

Complaint against the Government of Peru  

presented by 

the Federation of Textile Workers of Peru (FTTP) 

Allegations: Anti-union dismissals, non-

compliance with collective agreements and 

denial of the right to trade union leave in 

various enterprises in the textile sector, as well 

as a lack of industry-wide bargaining in the 

sector and lack of progress in repealing 

legislative provisions that impede the exercise of 

trade union rights 

576. The complaint is contained in communications dated 10 August and 24 November 2015 and 

6 December 2016 from the Federation of Textile Workers of Peru (FTTP). 

577. The Government sent its observations in communications dated 1 June, 19 September and 

31 October 2016; 3 May, 25 August and 11 September 2017; and 24 July 2018. 

578. Peru has ratified the Freedom of Association and Protection of the Right to Organise 

Convention, 1948 (No. 87), and the Right to Organise and Collective Bargaining 

Convention, 1949 (No. 98). 

A. The complainant’s allegations 

579. In communications dated 10 August and 24 November 2015, the Federation of Textile 

Workers of Peru (FTTP) alleges the lack of industry-wide bargaining in the textile sector; 

lack of progress in repealing legislative provisions impeding the exercise of trade union 

rights; and violations of freedom of association in various enterprises in the sector, including 

anti-union dismissals and attempts to persuade union members to resign in an effort to 

dismantle trade unions, non-observance of a wage agreement, non-payment of allowances 

established by collective agreement and denial of the right to, and obstruction of the 

enjoyment of, trade union leave.  

580. First, the complainant organization reports that no regulations or directives have been issued 

to allow collective bargaining to take place at the branch of activity or trade level, since this 

right was violated in the 1990s with the change in labour law and the Constitution. The 

complainant recalls that it had already been reported to the Committee in the past that the 

country’s Textiles Committee had rejected the complainant’s national-level list of demands 
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by industry. With regard to the present complaint, the complainant alleges that, in a further 

attempt to secure industry-wide collective bargaining, a national list of demands for the 

textile sector was submitted on 30 March 2015. After the list was duly approved by the 

Ministry of Labour and Employment Promotion, the parties were summoned to begin 

collective bargaining, but the Textiles Committee of the National Society of Industries again 

raised objections, refusing to engage in discussions. The complainant adds that, after the 

FTTP and the Ministry of Labour dismissed the objections, the parties were again invited to 

the table, but were informed that the file had been misplaced. The complainant is therefore 

seeking a way to resolve this impasse so as to pursue the legal bargaining process.  

581. Second, the complainant alleges that there have been violations of freedom of association in 

various enterprises in the textile sector.  

582. The complainant alleges that, after granting paid union leave – in accordance with a federal 

collective agreement – for more than three years continuously to the FTTP union leader and 

national general secretary, Mr Vicente Castro Yacila, the company Creditex S.A.C. (textile 

company 1) announced that, as from May 2015, the official’s union leave would be granted 

without pay; it also suspended payment of health insurance and pension contributions and 

offered him financial incentives to resign from the company. In this connection, the FTTP, 

as well as the Confederation of Workers of Peru (CTP), filed an application with the National 

Labour Inspection Supervisory Authority (SUNAFIL) for the restitution of his right to paid 

union leave. In addition, in March 2015, the FTTP sought a ruling from the Legal Affairs 

Office of the Ministry of Labour and Employment Promotion on the right of its officials to 

enjoy paid union leave. The complainant reports that a decision in favour of the FTTP was 

issued by official communication No. 2946-2015-MTPE of 4 August 2015 and that, in view 

of the company’s refusal to continue granting union leave to the union official, a petition 

was brought before the Tenth Labour Court of Lima. In this connection, it reports that: (i) on 

3 December 2015, the judiciary issued an interim measure ordering the temporary restitution 

of the general secretary’s right to paid union leave; (ii) although textile company 1 is 

complying with the interim measure, it is demanding supporting documentation for the 

periods of union leave – requiring the submission of monthly applications and notifications 

for leave before any payment is made – in accordance with a regulation (Decree-Law 

No. 14481 concerning provisions for members of the National Labour Council to attend 

sessions), which does not concern the union leave in question (which is based on the 1984 

federal agreement); (iii) on 28 March 2016, the Permanent Specialized Labour Court of Lima 

issued a ruling (No. 67 2016-10ºJETP) upholding the petition and ordering the restitution of 

Mr Castro Yacila’s right to ongoing paid union leave, with the payment of any outstanding 

remuneration and social benefits arising from unpaid union leave he took; and (iv) the textile 

company lodged an appeal against the ruling, which was admitted and is reportedly pending 

a hearing.  

583. The complainant alleges that Fábrica de Tejidos Pisco S.A.C. (textile company 2) is refusing 

to comply with ministerial decisions to implement a wage increase of 2.60 soles per day 

(approximately US$0.78) agreed after a strike in late 2010, and that, despite having been 

recognized by different judicial bodies, this claim continues to be the subject of court 

proceedings. The FTTP reports that, in an effort to intimidate trade unionists, in November 

2015, days prior to a hearing before the Supreme Court of Lima to address the issue, the 

company summoned the union’s executive board to inform them of its decision to dismiss 

185 workers en masse, including most of the union officials, using as a basis the Act on 

Labour Productivity and Competitiveness. When the FTTP reacted, the company, in an 

attempt to dismantle the trade union, contacted the workers concerned, offering them 

significant sums of money to resign from the company. In a further communication, the 

complainant adds that: (i) after the company had applied to the labour authority of Ica for 

the collective termination of 75 employment contracts, using as objective grounds its alleged 

financial situation, the labour authority did not authorize the collective dismissal procedure 
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on two occasions; (ii) the company filed an application for review, which resulted in an 

executive decision setting aside the original decision and ordering a new, duly substantiated 

decision (but without questioning the operative part); (iii) however, the Ica labour authority, 

disregarding both its own decision and the executive decision, ultimately declared the 

company’s appeal to be well founded and approved the application for the collective 

termination of 75 employment contracts on objective grounds, on the basis of wholly flawed 

assessments; (iv) on 22 February 2016, the company applied to the Regional Labour 

Directorate of Ica for the temporary suspension of 59 workers, who were then suspended the 

following day and remain suspended to this day; and (v) on 26 October 2016, an executive 

decision was issued which upheld the appeal lodged by the company’s trade union, setting 

aside the decision approving the application for the collective termination of the contracts of 

75 workers and requesting the Regional Labour Directorate of Ica to issue a new ruling. The 

FTTP also reports that the company refuses to grant union leave to the leader of the Fábrica 

de Tejidos Pisco S.A.C. trade union and FTTP deputy general secretary, Mr Francisco 

Juvencio Luna Acevedo, or to the secretary for technical and statistical matters, Mr Hernán 

Carbajal Melgar, and that corruption of public officials meant that the labour inspectorate 

issued a ruling in the company’s favour. 

584. The complainant alleges that the textile company Nuevo Mundo S.A. (textile company 3), 

relying on the Act on the Promotion of Non-Traditional Exports, dismissed the workers 

Mr Cesar Augusto Velazco Díaz (on 10 April 2015) and Mr Luis Nazario Villafana Machado 

(on 4 May 2015) for joining the company trade union, as well as union members Mr José 

Alfredo Bedia Sierra (on 14 March 2016) and Mr Emilio Albert Quiñones Zavala (on 

15 November 2016) because they took legal action. The company alleged in all cases that 

the grounds for termination were that their contracts had expired. The complainant indicates 

that, several months previously, as a result of inspections, Regional Administrative Decision 

No. 262-2014 of 22 December 2014 imposed a fine on the company of 608,000 soles 

(equivalent to around US$185,000) for employment relationship offences and obstructing 

inspection work, deeming that the company was altering the nature of the employment 

relationship of fixed-term contracts and that 629 workers (including the two dismissed trade 

unionists) should have contracts without limit of time (the complainant appealed against the 

sanction, as the company union and the FTTP had claimed a legitimate interest to participate 

in the case, which is still pending a decision). Furthermore, the dismissals of the trade 

unionists were the subject of judicial proceedings: (i) with regard to Mr Velazco Díaz, the 

complainant reports that the trade unionist was reinstated through an interim measure but 

that, two months later and just days away from the final hearing, the company offered 

financial incentives to persuade him to resign from his job, which he did without informing 

either the union or the federation that were defending him; (ii) with regard to Mr Villafana 

Machado, the complainant reports that he too was offered money by the company to 

discontinue the legal proceedings, and that completion of those proceedings is pending; 

(iii) with regard to Mr Bedia Sierra, an arbitration hearing took place, but the union member 

did not accept the sum offered by the company to close the case, and it remains pending; and 

(iv) with regard to Mr Quiñones Zavala, a complaint was lodged about the company’s 

alteration of the nature of contracts, but due to the general strike, an application for 

reinstatement on the grounds of unfair dismissal had yet to be filed. Moreover, the 

complainant alleges that the company is failing to pay the allowances for snacks and 

refreshments established in a collective agreement to 95 per cent of the fixed-term workers 

hired under the non-traditional exports regime; the company trade union and the FTTP 

initiated court proceedings in this connection, which are also still ongoing.  

585. Third, the complainant alleges that a date has still not been set for the legislature to debate a 

bill seeking to repeal articles 32, 33 and 34 of the Act on the Promotion of Non-Traditional 

Exports and other provisions that continue to violate the rights of workers in the textile 

sector.  
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B. The Government’s reply  

586. In its communications, the Government transmits the observations of the public authorities 

and the relevant institutions and companies with respect to the complainant’s allegations. 

587. With regard to the alleged obstruction of industry-wide collective bargaining in the textile 

sector, the Government reports that there is no impediment to industry-wide bargaining in 

national legislation. In this connection, the Government cites article 45 of the Collective 

Labour Relations Act (LRCT), which states that: “If there is no existing collective agreement 

at any level of the nature indicated in the preceding article, the parties shall decide by 

common accord the level at which they shall enter into the initial agreement. Failing accord, 

collective bargaining shall take place at the enterprise level. If an agreement exists at any 

level, entering into another at a different level, either to replace or complement the existing 

one, shall require the agreement of the parties; it may not be established through 

administrative act or arbitrator’s ruling. [...]”. The Government also transmits the 

observations of the National Society of Industries (SNI). The SNI states that: (i) the SNI 

Textiles Committee neither has legal personality nor does it represent the textile industry, 

and acts only as a specialized adviser to member companies (which does not include all 

textile companies in the country); (ii) while the SNI does have legal personality, it does not 

have the mandate to represent its members on employment issues relating to conditions of 

work or remuneration (which has been supported by the Ministry of Labour and Employment 

Promotion); (iii) it is not true that the Ministry of Labour instructed that collective bargaining 

should take place at industry level – in accordance with the law, for industry-wide collective 

bargaining to take place, there must be willingness on both sides and, in the case of the textile 

industry in Peru, there is no such willingness from both parties; and (iv) companies are 

engaging in collective bargaining and directly with their respective trade unions. 

588. With regard to the alleged denial of the right to, and obstruction of the granting of, paid 

union leave by textile company 1 with respect to the general secretary of the complainant 

organization, the Government reports that several inspection orders were issued to textile 

company 1, but it emerged that the matter was the subject of judicial proceedings, therefore 

the labour inspector did not proceed. In this connection, in its latest communication, the 

Government reports that the judicial proceedings are awaiting a hearing to address the 

company’s appeal against the initial ruling that had recognized the union leave. The 

Government also transmits the observations of textile company 1, which states that: (i) the 

claim concerns continuous union leave, which has allegedly not been granted to Mr Castro 

Yacila since May 2015; (ii) the applicable collective agreement of 1984 provides that paid 

union leave is for a period of 200 days, and the matter is under discussion and is still before 

the courts, pending a further hearing after the High Court of Justice of Lima set aside ruling 

No. 67-2016-10º JETP; (iii) since May 2014, Mr Castro Yacila has no longer been affiliated 

to the trade union of textile company 1 and has been affiliated to a different organization, 

the FTTP; (iv) ruling No. 67-2016-10º JETP, issued by the lower court, acknowledged that 

paid union leave is not for an indefinite period and is granted whenever the worker requires 

it to carry out trade union activities; (v) the ruling was set aside solely on the grounds that it 

had not been specified whether the 200 days of leave is calculated on an annual basis, or 

over the entire four-year period of Mr Castro Yacila’s term as FTTP general secretary; 

(vi) since the granting of union leave is conditional on the exercise of union duties, in his 

capacity as FTTP union leader the said worker is required to duly substantiate absences that 

are linked to the exercise of his union activities; (vii) the worker himself voluntarily provided 

documentation supporting his requests for paid union leave, but stopped doing so as from 

January 2017; (viii) in addition, Mr Castro Yacila requested that he be granted paid leave as 

a member of the National Labour Council and the National Occupational Safety and Health 

Council, and stopped turning up for work, even though these bodies have not been in session; 

and (ix) notwithstanding the above, the company has been paying the union leave of those 

taking it in accordance with the relevant interim measure, even though the judiciary clearly 
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indicated that paid union leave is applicable strictly in the context of union activities. 

Accordingly, with regard to the allegation that there was a requirement to submit the notices 

of and invitations to union-related meetings for leave to be granted, and that that was 

inconsistent with the provisions governing the granting of union leave under the relevant 

federal agreements, the Government provides detailed information on the applicable legal 

framework, under both national legislation and case law, recalling in general that: (1) in 

accordance with article 32 of the LRCT, “The collective bargaining agreement shall contain 

provisions with a view to facilitating union activities in relation to meetings, 

communications and leave”, or, in the absence of such an agreement, “the employer shall 

only be required to grant leave for events at which attendance is compulsory for the relevant 

officials”; (ii) since the current regulations allow the parties, that is, the employer and the 

workers, to establish the necessary provisions for granting union leave through collective 

agreements, as long as the procedure for granting such leave has been established in a given 

agreement, there would be no need to amend the agreement, especially when the amendment 

could be detrimental to or obstruct the exercise of the right in question; and (iii) failing that, 

the employer may establish the procedure for granting union leave, which should be founded 

on respect for collective rights. Based on its legal analysis, the Government notes that: 

(a) there is no indication in the regulations that employers may request any supporting 

documentation for a leave request as a precondition for granting leave; (b) such leave shall 

only be linked to the responsibilities set out in the current regulations (in particular, the 

LRCT provides that, if no agreement exists between the parties, the use of leave shall be 

notified to the employer at least 24 hours in advance, except when that is not possible in the 

case of unforeseeable circumstances or force majeure); (c) no other restrictions or conditions 

shall be imposed (least of all by the employer), since leave is a matter that falls under trade 

unions’ own internal autonomy, as recognized under the Constitution itself; (d) it is much 

more efficient for the trade unions themselves or their members to have the authority to 

oversee the reasons for and the use of leave by union leaders, as otherwise it would mean 

that employers could monitor the reasons for requests for union leave, which could constitute 

interference in the exercise of that right; and (e) the Ministry of Labour and Employment 

Promotion sent the contents of the regulations and case law to the company concerned. 

589. With regard to the allegations of failure to implement an agreed wage increase, of anti-union 

dismissals, and of denying leave to union leaders in textile company 2, the Government notes 

that it requested that SUNAFIL report on the findings of the inspections conducted in 

relation to the allegations. In addition, the Government transmits a communication from the 

company concerned, in which the company provides observations on the judicial 

proceedings seeking to set aside the executive decisions of the regional government of Ica, 

underscoring that: (i) in late 2010, the company’s trade union presented collective bargaining 

proposals and various meetings were held, exhausting the stages of direct contact and 

negotiation with the participation of the Ministry of Labour (all the while maintaining 

dialogue); (ii) in October 2011, the trade union initiated a strike, but the company maintained 

its ongoing dialogue with union leaders; (iii) a decision dated 25 October 2011 announced 

the end of the strike and a settlement under a collective agreement, decreeing a general pay 

increase of 2.60 soles (approximately US$0.78) and a bonus of 800 soles (approximately 

US$243.61), while the other matters under the proposed collective agreement were 

dismissed; (iv) the company challenged the relevant points of the decision, and, ultimately, 

in December 2013, the High Court of Ica set the decision aside, annulling the decreed 

increase; and (v) once the end of the strike was announced, the workers were supposed to 

resume their usual work activities, but despite having been duly informed, they did not return 

to work, effectively abandoning their posts as more than three consecutive days had passed. 

This serious misconduct led the company to send the workers notices of dereliction of duty – 

despite the fact that it was entitled under the law to dismiss them, it demonstrated good faith 

in not doing so and did not impose any sanctions.  
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590. With regard to the allegations of dismissals, non-payment of agreed allowances for snacks 

and refreshments, and the misuse of the Act on the Promotion of Non-Traditional Exports 

by textile company 3, the Government notes that the inspections revealed that textile 

company 3 had drawn up 629 employment contracts relating to non-traditional exports, 

despite failing to meet the requirement under the Act on the Promotion of Non-Traditional 

Exports (that it export directly or indirectly 40 per cent of the value of its output sold 

annually), and that as a result, through Decisions Nos 262-2014-SUNAFIL/ILM/SIRE2 and 

140-2014-SUNAFIL/ILM (exhausting the administrative channels), a sanction of 

608,000 soles (approximately US$185,000) was imposed. In addition, the Government 

submits the observations provided by the company concerned, which state that: (i) in the 

cases of Mr Velazco Díaz and Mr Villafana Machado, it is not true that the company 

dismissed them; rather, in both cases, the employment relationship ended due to the expiry 

of their employment contract for non-traditional exports; (ii) the company lodged an 

administrative appeal seeking to set aside the aforementioned decisions (No. 262-2014-

SUNAFIL/ILM/SIRE2 and No. 140-2014-SUNAFIL/ILM), which remains ongoing; 

(iii) the cases of Mr Velazco Díaz and Mr Villafana Machado were concluded and closed 

since agreements had been reached in the relevant courts (this is confirmed by the 

Government based on the observations it received from the judicial authorities concerned); 

(iv) the case of Mr Bedia Sierra remains pending a hearing; (v) the case presented by 

Mr Quiñones Zavala, the FTTP and the company trade union (alleging the alteration of the 

nature of contracts and the non-payment of allowances for snacks and refreshments) is still 

ongoing, and (vi) contrary to the complainant’s assertion, the company did not offer any 

financial or other incentives, and duly provides allowances for snacks and refreshments, in 

accordance with the signed collective agreements.  

591. As regards the allegation of a lack of progress towards the repeal of articles 32, 33 and 34 of 

the Act on the Promotion of Non-Traditional Exports and other related provisions, the 

Government notes that the proposed amended Act has been approved by the Foreign Trade 

Commission, and is now pending approval by the members of the Labour and Social Security 

Commission. 

C. The Committee’s conclusions 

592. The Committee notes that the complaint concerns allegations of a refusal to engage in 

industry-wide collective bargaining in the textile sector; of anti-union dismissals and 

attempts to persuade union members to resign in order to dismantle trade unions; of non-

compliance with an agreement on wage increases; of denial of the right to union leave and 

of non-payment of allowances established under a collective agreement; and a lack of 

progress in repealing legal provisions that impede the exercise of trade union rights. 

593. With regard to the alleged obstruction of industry-wide collective bargaining in the textile 

sector, the Committee notes that: (i) according to the Government, there is no impediment 

to industry-wide bargaining in national legislation; and (ii) according to the trade 

association, contrary to the complainant’s assertion, it is not true that the Ministry of Labour 

had instructed that collective bargaining should take place at industry level, given the lack 

of willingness of both parties in the sector to engage in negotiations at that level, hence 

collective bargaining continues to take place at the enterprise level. In this regard, the 

Committee notes that the Government refers to article 45 of the LRCT, which states that, 

failing accord on the level at which collective bargaining should take place, bargaining shall 

take place at the enterprise level. It further states that, if an agreement exists at any level, 

entering into another at a different level, either to replace or complement the existing one, 

shall require the agreement of the parties. The Committee recalls that it had occasion to 

review the matter of determining the bargaining level, and in particular, the application of 

article 45 of the LRCT, in previous cases brought both by employers’ organizations (Case 

No. 2375, questioning the obligation to negotiate according to branch of activity in the 
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construction sector) and workers’ organizations (Case No. 2826, brought by the FTTP, 

questioning the refusal to negotiate at the branch level in the textile sector). In both cases, 

the Committee underscored that it should be the parties in the collective bargaining 

themselves who determine the bargaining level, and, concerning the legal provisions and 

issues relevant also to the present case, the Committee requested the Government to invite 

the most representative workers’ and employers’ organizations to establish a mechanism to 

resolve conflicts relating to the level at which collective bargaining should take place, and 

to take the necessary steps to amend article 45 of the LRCT, so that the level of collective 

bargaining is determined freely by the parties concerned (see in particular the 338th Report 

of the Committee, Case No. 2375, paras 1222–1228, and the 362nd Report of the Committee, 

Case No. 2826, paras 1298–1305). The Committee reiterates its previous conclusions and, 

noting that the aforementioned legislation maintains a presumption in favour of collective 

bargaining at the enterprise level in the event of disagreement rather than leaving the matter 

to the parties and their respective bargaining capacities, requests the Government to consult 

with the most representative workers’ and employers’ organizations on the possibility of 

establishing a mechanism to settle disputes relating to the level at which collective 

bargaining should take place, and on the amendments to article 45 of the LRCT that are 

required to ensure that the level of collective bargaining is determined freely by the parties 

concerned. The Committee requests the Government to keep it informed in this respect. 

594. With regard to the allegations of the denial of and obstruction of the enjoyment of paid union 

leave by textile company 1 in respect of the general secretary of the complainant 

organization, the Committee notes that judicial proceedings are under way on this dispute, 

and that, in the meantime, an interim measure was issued ordering the temporary restitution 

of Mr Castro Yacila’s enjoyment of and right to paid union leave. With regard to trade union 

leave, the Committee recalls that, while account should be taken of the characteristics of the 

industrial relations system of the country, and while the granting of such facilities should 

not impair the efficient operation of the undertaking concerned, Paragraph 10, 

subparagraph 1, of the Workers Representatives Recommendation, 1971 (No. 143), provides 

that workers representatives in the undertaking should be afforded the necessary time off 

from work, without loss of pay or social and fringe benefits, for carrying out their 

representation functions. Subparagraph 2 of Paragraph 10 also specifies that, while workers 

representatives may be required to obtain permission from the management before taking 

time off, such permission should not be unreasonably withheld. The Committee further 

recalls that Paragraph 10(3) of the Workers Representatives Recommendation, 1971 

(No. 143), states that: Reasonable limits may be set on the amount of time off which is 

granted to workers representatives [see Compilation of decisions of the Committee on 

Freedom of Association, sixth edition, 2018, paras 1603 and 1604]. With regard to the 

allegation that, despite the interim measure, the company is obstructing the granting of 

union leave, the Committee, while taking note of the discrepancies in the parties’ accounts 

(the complainant reports a requirement to substantiate absences, claiming that it is not 

applicable, while the company asserts the need to duly substantiate absences, and points out 

that, even in the absence of such substantiation, it continues to remunerate the leave in 

accordance with the interim measure), observes that the Government provides clarifications 

on the applicable regulations (underscoring the fact that, if there is no agreement between 

the parties, no supporting documentation may be requested as a precondition for granting 

leave, nor can any other restriction be imposed, beyond the responsibilities established 

under the applicable rules – in particular the general rule of providing 24 hours’ advance 

notice of leave), and reports that it informed the company accordingly. The Committee 

requests the Government to keep it informed of any developments in this regard, including 

of the outcome of the ongoing judicial proceedings. 

595. As regards the allegations of non-compliance with an agreed pay increase and of threats to 

dismiss 185 workers, including most of the union officials, with a decision on the collective 

termination of 75 workers and the suspension of 59 workers, as well as of providing financial 
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incentives to encourage resignations in order to dismantle the trade union, and the denial 

of union leave to union officials in textile company 2, the Committee notes that: (i) the 

Government indicates that in March 2017, it requested SUNAFIL to report on the findings 

of the inspections conducted in relation to the allegations concerning this company, but that 

the Government has not provided specific information on the investigations; (ii) the company 

indicates that the wage increase resulted from a collective bargaining process that led to an 

administrative decision which decreed the increase, and that the decision was appealed by 

the company and set aside by the judiciary, revoking the previously decreed pay increase – 

however, the company has not commented on the allegations of anti-union discrimination 

(dismissals, threats of dismissal and encouragement of resignations from the union) or of 

denial of leave; and (iii) according to the information provided by the complainant 

organization, at least part of the allegations of dismissal were subject to administrative 

proceedings, which upheld the appeal lodged by the company trade union, setting aside the 

decision that approved the application for the collective termination of 75 workers and 

ordering a new ruling. Accordingly, the Committee requests the Government to keep it 

informed of the outcome of the investigations into the allegations of anti-union 

discrimination (dismissals, threats of dismissal and encouragement of members to resign 

from the union) and of denial of leave, as well as of the outcomes of the administrative and 

judicial proceedings under way, and invites the complainant organization to provide any 

specific information it might have on any outstanding matters. 

596. With regard to the allegations of dismissals, failure to pay the agreed allowance for snacks 

and refreshments, and the misuse for anti-union purposes of the Act on the Promotion of 

Non-Traditional Exports by textile company 3, the Committee notes that: (i) in two of the 

cases of alleged dismissals (Mr Velazco Díaz and Mr Villafana Machado), the judicial 

proceedings were closed when agreements were reached through conciliation; (ii) the 

administrative inspection authorities issued separate decisions imposing sanctions on the 

company for having concluded 629 employment contracts relating to non-traditional exports 

without complying with the requirements under the Act on the Promotion of Non-Traditional 

Exports – which the company appealed and the outcome is pending; and (iii) with regard to 

the allegations of the anti-union dismissal of Mr Bedia Sierra and of the alteration of the 

nature of contracts (including in relation to Mr Quiñones Zavala) and the failure to pay the 

allowance for snacks and refreshments established in the collective agreement, judicial 

proceedings on those matters remain under way. The Committee requests the Government 

to keep it informed of the outcome of the ongoing judicial proceedings. 

597. Lastly, as regards the allegation of a lack of progress in repealing articles 32, 33 and 34 of 

the Act on the Promotion of Non-Traditional Exports and other related provisions, the 

Committee notes that, according to the Government, the draft amended Act is in progress, 

having been approved by the Foreign Trade Commission. The Committee recalls that it had 

in the past reviewed the implications of these provisions, which reportedly facilitate the 

recurrent use of short-term contract arrangements, in relation to the impact that the use of 

such contracts repeatedly and indefinitely can have on the exercise of union rights (see the 

374th Report of the Committee, Case No. 2998, para. 723, and the 375th Report of the 

Committee, Case No. 3065, para. 482). The Committee reiterates its recommendations in 

this regard and trusts that progress will be made for the adoption of a draft amended Act in 

the near future. 

The Committee’s recommendations 

598. In the light of its foregoing conclusions, the Committee invites the Governing Body 

to approve the following recommendations: 

(a) The Committee requests the Government to consult with the most 

representative workers’ and employers’ organizations on the possibility of 
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establishing a mechanism to settle disputes relating to the level at which 

collective bargaining should take place and on the amendments to article 45 

of the Collective Labour Relations Act that are required to ensure that the 

level of collective bargaining is freely determined by the parties concerned. 

The Committee requests the Government to keep it informed in this respect. 

(b) The Committee requests the Government to keep it informed of developments 

with regard to the granting of union leave to the general secretary of the 

complainant organization in textile company 1, including the outcome of 

ongoing judicial proceedings. 

(c) The Committee requests the Government to inform it of the investigations 

carried out, and of the outcome of the corresponding administrative and 

judicial proceedings, in relation to the allegations of anti-union 

discrimination (dismissals, threats of dismissal and attempts to persuade 

members to resign from the union) and denial of union leave in textile 

company 2, and invites the complainant to provide any specific information it 

may have on any outstanding matters. 

(d) The Committee requests the Government to keep it informed of the outcome 

of the ongoing judicial proceedings relating to the allegations of dismissals, 

failure to pay the agreed allowance for snacks and refreshments, and the 

misuse for anti-union purposes of the Act on the Promotion of Non-

Traditional Exports by textile company 3. 

CASE NO. 3190 

DEFINITIVE REPORT 

 

Complaint against the Government of Peru  

presented by 

the Confederation of Workers of Peru (CTP) 

Allegations: The complainant organization 

alleges the anti-union dismissal of a trade union 

official by a state-owned enterprise 

599. The complaint is contained in a communication from the Confederation of Workers of Peru 

(CTP) dated 1 October 2015. 

600. The Government provided its observations in communications dated 16 January 2017, 

14 February 2017 and 24 July 2018. 

601. Peru has ratified the Freedom of Freedom of Association and Protection of the Right to 

Organise Convention, 1948 (No. 87), and the Right to Organise and Collective Bargaining 

Convention, 1949 (No. 98). 



GB.334/INS/10 

 

182 GB334-INS_10_[NORME-181029-14]-En.docx  

A. Complainant’s allegations 

602. In its communication dated 1 October 2015, the CTP alleges that, on 18 September 2015, 

the state editorial company of Peru (hereinafter “the company”) dismissed Mr Juvenal 

Fernando Barrientos Mendoza, who was the General Secretary of the Graphic Federation of 

Peru (FGP). According to the complainant organization, the company dismissed 

Mr Barrientos on account of his union activities. 

603. The complainant organization indicates that Mr Barrientos was dismissed after having made 

a complaint to the human resources department of the company on 7 August 2015 regarding 

misconduct by the company’s marketing manager. In the complaint, Mr Barrientos indicates 

that the marketing manager made disrespectful and sarcastic comments about his line 

manager, Ms Luzmila Mendoza Baldoceda, on 6 August 2015 when they were both off 

company premises during their lunch break. 

604. According to the complainant organization, the complaint made by Mr Barrientos falls under 

his trade union duties of oversight and consequently his dismissal constitutes a violation of 

freedom of association. The complainant organization encloses with its complaint a copy of 

Mr Barrientos’ letter of dismissal in which the company justifies its decision, alleging that 

the complaint made by the worker is false and defamatory and that it constitutes 

inappropriate conduct, equivalent to serious misconduct, which affects the working 

environment and internal order of the company. 

B. The Government’s reply  

605. In its various communications, the Government transmits its observations and those of the 

company concerned. The company indicates that Mr Barrientos was dismissed in his 

capacity as a worker, and not owing to his role as General Secretary of the FGP. The 

company adds that Mr Barrientos filed a request for reinstatement citing unfair dismissal and 

that, pursuant to an interim decision of the First Permanent Specialized Labour Court of 

Lima dated 4 March 2016 (Decision No. 56-2016-1 JETP), Mr Barrientos returned to his 

previous position in the company on 13 April 2016. 

606. The Government indicates that, on 31 October 2016, the Third Labour Chamber of Lima 

upheld the interim decision of 4 March 2016 and declared Mr Barrientos’ complaint well 

founded. The Government includes a copy of the court’s ruling in which it is indicated that 

Mr Barrientos’ dismissal was unfair and without just cause. The second instance court: 

(i) considered that all the actions reported by Mr Barrientos had indeed taken place and could 

not be considered to be untrue; (ii) determined that the complaint made by the worker fell 

within the exercise of his freedom of communication, as the allegations were not divulged 

to all workers but to departments that played different roles in the company organization; 

and (iii) found that there was evidence of malicious intent towards the integrity of labour 

relations in the dismissal of the complainant. 

607. The Government reports that the company subsequently lodged a cassation appeal, but the 

Second Standing Chamber of Constitutional and Social Law of the Supreme Court of Justice 

declared it inadmissible on 23 November 2017, in accordance with resolution No. 10 of the 

First Permanent Specialized Labour Court of Lima, a copy of which is enclosed by the 

Government. 

C. The Committee’s conclusions 

608. The Committee observes that the present complaint alleges the anti-union dismissal of a 

union official in a state-owned enterprise on 18 September 2015. The Committee notes that, 



GB.334/INS/10 

 

GB334-INS_10_[NORME-181029-14]-En.docx  183 

on the one hand, the complainant organization alleges that the dismissal of Mr Barrientos 

resulted from his carrying out his trade union duties of oversight; on the other hand, the 

company reports that Mr Barrientos’ dismissal was a result of serious disciplinary offences 

committed in his capacity as a worker and not in his role as General Secretary of the FGP. 

609. The Committee takes due note that, according to the Government, this case underwent all 

the normal national legal procedures for unfair dismissal, through which Mr Barrientos 

obtained an interim decision ordering his reinstatement in his original post on 13 April 

2016. That decision was upheld in the second instance by the Third Labour Chamber of 

Lima, which declared the worker’s complaint well founded. The company subsequently 

lodged a cassation appeal, which was declared inadmissible by the Supreme Court of Justice 

on 23 November 2017. Observing that the dismissal in the present complaint has been 

permanently overturned by national courts and Mr Barrientos has been reinstated in his job, 

the Committee considers that this case does not call for further examination. 

The Committee’s recommendation 

610. In the light of its foregoing conclusions, the Committee invites the Governing Body 

to decide that this case does not call for further examination. 

CASE NO. 3119  

INTERIM REPORT 

 

Complaint against the Government of the Philippines  

presented by 

the Kilusang Mayo Uno (KMU) 

Allegations: The complainant organization alleges 

harassment, intimidation and threats against trade 

union leaders and members by the armed forces in 

collusion with private companies 

611. The Committee last examined this case at its October–November 2017 meeting, when it 

presented an interim report to the Governing Body [see 383rd Report, paras 519–537 

approved by the Governing Body at its 331st Session]. 

612. The Government provides its observations in a communications dated 31 January and 

28 September 2018. 

613. The Philippines has ratified the Freedom of Association and Protection of the Right to 

Organise Convention, 1948 (No. 87), and the Right to Organise and Collective Bargaining 

Convention, 1949 (No. 98). 

A. Previous examination of the case 

614. At its October 2017 meeting, the Committee made the following recommendations [see 

383rd Report, para. 537]: 

(a) Noting with concern that, of the three cases of alleged harassment involving military 

personnel, only the case of Rogelio Cañabano was deemed by RTMB-XI as freedom of 

association related, the Committee generally considers that the Government should ensure 
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that, with respect to the working of the non-judicial monitoring bodies such as the IAC or 

the RTMBs, the criteria used for screening cases for its consideration should be broader 

than the judicial criteria used by the courts so as to not unduly exclude possible freedom 

of association cases and to ensure that labour activity or trade union function, even though 

other factors may be being considered, give rise to an in-depth review of the possible 

motivation. The Committee also requests the Government to take the necessary measures 

to ensure the full and swift investigation and resolution of the alleged acts of harassment 

of the above trade union leaders and members of KMU-affiliated unions, even if not 

committed by state actors, and to report on any investigation conducted and any remedies 

applied, including by the IAC and the AFP–HRO. The Committee also requests the 

Government to keep it informed on any forthcoming NTIPC–MB resolutions on the above 

cases. 

(b) With reference to the relevant RTMB-XI recommendations and Resolution No. 1, series 

of 2016, the Committee trusts that the integration of human rights in the curriculum of the 

AFP and PNP and the conduct of related training and capacity-building activities for the 

latter, will be sustained, also integrating specific modules on freedom of association and 

labour rights in recruitment and in the curriculum and training of the PNP and AFP. The 

Committee expects once again that the Government will take the necessary accompanying 

measures, including the issuance of appropriate high-level instructions and training, to: 

(i) ensure the strict observance of due process guarantees in the context of any 

surveillance, interrogation or other operations by the army and police in a way that 

guarantees that the legitimate rights of workers’ organizations can be exercised in a 

climate that is free from violence, pressure or threats of any kind against their leaders and 

members; and (ii) to restrict as far as possible prolonged military presence inside 

workplaces which is liable to have an intimidating effect on the exercise of trade union 

rights. The Committee encourages the Government to continue to take steps to raise 

awareness in the army and police about the need to disassociate the conduct of legitimate 

trade union activities from insurgency. 

(c) With respect to the remaining three cases of alleged harassment not involving military 

personnel, the Committee generally trusts that the Government will establish fast-track 

procedures for freedom of association violations committed by non-state actors and 

requests to be kept informed of developments. More specifically, concerning the case 

regarding Vicente Barrios, the Committee strongly requests the Government to take all 

necessary measures to guarantee his security, particularly in view of the newly reported 

death threats directed against him and to report on the outcome of the proceedings 

instituted with respect to the most recent alleged act of harassment. As to the case 

concerning the RDEU, the Committee requests the Government to take the necessary 

measures to ensure the full and swift investigation and resolution of the alleged acts of 

harassment of trade union leaders and members of the RDEU, to provide a copy of the 

NLRC resolutions related to their termination and to keep it informed of the outcome of 

the ongoing appeal proceedings in this regard. 

B. The Government’s reply 

615. In its communication dated 31 January 2018, the Government indicates that the 

Administrative Order No. 35 Inter-Agency Committee (IAC) uses the following criteria in 

evaluating whether a case is considered as an extrajudicial killing case that would fall under 

its jurisdiction: (i) the victim was either a member of, or affiliated with, an organization to 

include political, environmental, agrarian, labour or similar causes; or an advocate of the 

abovementioned causes; or a media practitioner; or apparently mistaken or identified to be 

so; (ii) the victim was targeted and killed because of the actual or perceived membership, 

advocacy or profession; (iii) the person responsible for the killing is a state agent or non-

state agent; and (iv) the method and circumstances of attack reveal a deliberate intent to kill. 

The National and Regional Tripartite Monitoring Bodies use the following ILO criteria on 

the admissibility of cases and complaints: (i) the alleged facts, if proved, would not constitute 

an infringement of the exercise of trade union rights; or (ii) the allegations made are so 

basically or obviously political in character that it is undesirable to pursue the matter further; 

or (iii) the allegations made are too vague to permit a consideration of the case on its merits; 
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or (iv) the complainant has not offered sufficient evidence to justify the allegations on the 

matter. Under the first criteria, cases and complaints can be classified as possibly labour-

related under Convention No. 87 if the circumstances of the case would constitute an 

infringement of the exercise of freedom of association and the right to organize or possibly 

not labour-related under Convention No. 87 if the circumstances of the case would not 

constitute an infringement of the exercise of freedom of association and the right to organize. 

The investigating and monitoring mechanisms thus use broad criteria fully cognizant of 

freedom of association cases; however, what greatly affects the admissibility of cases is the 

sufficiency of information and evidence provided by complainants to justify the allegations 

reported, as lack of information, despite numerous efforts to obtain it, hinders proper 

evaluation and classification of the case. 

616. Another significant development in the Government’s efforts to ensure the full and swift 

investigation and resolution of the alleged acts of harassment of trade union leaders and 

members is the issuance of the Department of Labour and Employment (DOLE) 

Administrative Order No. 32, series of 2018, establishing the Operational Guidelines of the 

National and Regional Tripartite Monitoring Bodies on the Application of International 

Labour Standards, in particular the ILO Freedom of Association and Protection of the Right 

to Organise Convention, 1948 (No. 87). The Guidelines will apply in the conduct of 

verification, documentation, evidence and data gathering, monitoring and processing of 

information, reports, complaints and cases, whether in the private or public sector, involving: 

pending cases before the ILO; labour-related extrajudicial killings; violations and 

interference to the exercise of freedom of association, including harassment, abduction and 

enforced disappearances; and violations of the Joint DOLE–Philippine National Police 

(PNP)–Philippine Economic Zone Authority (PEZA) Guidelines in the Conduct of PNP 

Personnel, Economic Zone Police and Security Guards and Similar Personnel During Labour 

Disputes, and the Guidelines on the Conduct of DOLE, Department of the Interior and Local 

Government (DILG), Department of National Defense (DND), Department of Justice (DOJ), 

Armed Forces of the Philippines (AFP) and PNP Relative to the Exercise of Workers’ Rights 

and Activities, which include the observance of DOJ Memorandum Circular No. 16, series 

of 2014, on the requirement for DOLE clearance prior to taking cognizance of complaints 

for preliminary investigation. 

617. The Government further indicates that the Development Cooperation Project of the DOLE, 

the ILO and the EU Generalized System of Preferences Plus (EU GSP+) aims at improving 

the capacity of labour, employers and the Government towards better implementation and 

application of the right to freedom of association and collective bargaining. In particular, the 

National Action Plan under the Development Cooperation Project provides for: a review and 

updating of the operational guidelines of the investigating and monitoring bodies in order to 

include cases of harassment and to further strengthen and improve their operationalization 

(processes, structures), as well as coordination and interplay between them; improving the 

capacity of sectoral representatives on case building and monitoring; strengthening 

coordination between existing monitoring and investigative mechanisms on case handling; 

and improving the capacity of the police, the military and other security forces on freedom 

of association and collective bargaining as embodied under the PNP and AFP Guidelines, as 

well as on existing monitoring and investigative mechanisms. All the activities are geared 

towards capacitating state actors and stakeholders and facilitating investigation and 

resolution of the alleged acts of harassment and killings of trade union leaders and members. 

In this regard, two major capacity-building activities will be conducted in the first semester 

of 2018. The first one is a capacity-building seminar in March 2018 for selected 

representatives from the National Tripartite Industrial Peace Council Monitoring Body 

(NTIPC-MB), Regional Tripartite Monitoring Body (RTMB) and Commission on Human 

Rights (CHR) on case build-up and documentation. It aims at: improving the participants’ 

understanding of international labour standards, particularly Conventions Nos 87 and 98, 

and their protection by national laws and regulations; capacitating regional and local trade 



GB.334/INS/10 

 

186 GB334-INS_10_[NORME-181029-14]-En.docx  

union participants on the rules of criminal procedure and possible areas for contribution and 

participation in case building and monitoring of alleged labour-related human rights abuses; 

and improving the capacity of sectoral representatives to aid in the speedy prosecution and 

disposition of labour-related cases. The second activity in May 2018 is a multisectoral 

trainers training workshop on freedom of association and collective bargaining and existing 

guidelines governing the engagement of various social partners and stakeholders during 

labour disputes, including public prosecutors, the police and court judges. This activity 

primarily aims to produce a pool of trainers fully equipped and well-capacitated on 

international labour standards, specifically on the principles of freedom of association and 

collective bargaining, as well as on the mechanisms, requirements and procedures embodied 

in existing guidelines governing the engagement of various social partners and stakeholders 

in labour disputes. 

618. The Government also states that aside from ensuring the expeditious investigation, 

prosecution and resolution of pending cases concerning alleged harassment and 

assassination of labour leaders and trade union activists, the Development Cooperation 

Project on freedom of association and collective bargaining covers a combination of 

integrated strategies, including awareness raising, training and capacity building of relevant 

government bodies, workers, employers and other social partners in order to support better 

application of freedom of association, civil liberties, social dialogue, industrial relations, 

collective bargaining and voluntary dispute mechanisms. The capacity building focuses on 

orienting and developing the knowledge and capacities of the social partners regarding 

international labour standards, particularly freedom of association and collective bargaining, 

as embodied under Conventions Nos 87 and 98. In addition, the National Action Plan 

provides for the incorporation of freedom of association and collective bargaining principles 

in the PNP and AFP training curriculum used in recruitment and training, which is intended 

to institutionalize these principles in the police and military educational system, improve 

recognition and understanding of labour rights, promote respect for workers’ right to self-

organization and collective bargaining and ultimately foster a climate free from violence, 

pressure or threats of any kind. The PNP also introduced a mobile application called “Know 

Your Rights” which contains information on fundamental rights and police operational 

procedures. The application is mandatory in the smartphones of all PNP personnel, giving 

access to information on PNP human rights advisories and policies, including the contents 

of the new Miranda warning pocket card, as well as anti-torture reminders, thus guiding 

police officers in their operations but also protecting civilians, including those arrested or 

invited for questioning, from abuse as they are made aware of their rights. 

619. In its communication dated 28 September 2018, the Government indicates that the DOLE 

shall conduct a Multisectoral Trainers’ Training on freedom of association and collective 

bargaining, in cooperation with the ILO and other concerned agencies, in November 2018. 

This activity is part of the tripartite-formulated National Action Plan on freedom of 

association and collective bargaining which seeks to capacitate social partners and 

stakeholders, who may be tapped as resource persons and advocates of freedom of 

association and collective bargaining, in delivering lectures and/or learning sessions 

particularly on existing guidelines governing the engagement of various social partners and 

stakeholders during labour disputes. Participants to this training shall include representatives 

from the DOLE, Department of the Interior and Local Government, Department of National 

Defense, Department of Justice, Commission of Human Rights, Philippine Economic Zone 

Authority, National Tripartite Industrial Peace Council-Monitoring Body, Regional 

Tripartite Monitoring Bodies, and the AFP and the PNP. The Government further informs 

that the AFP and PNP, through their senior officers in Davao Region, have affirmed that the 

AFP Guidelines had been integrated in their respective education programs and assured that 

the guidelines would be strictly followed within their ranks. This commitment was 

manifested during the Regional Inter-Agency Coordinating and Monitoring Committee 

(RICMC) meeting on 20 September 2018. 
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620. Furthermore, concerning fast-track procedures for freedom of association violations 

committed by non-state actors, the Government states that the full and swift investigation 

and resolution of cases are already guaranteed under section 16, article III of the Philippine 

Constitution which provides that all persons shall have the right to a speedy disposition of 

their cases before all judicial, quasi-judicial or administrative bodies. The Government 

indicates that these constitutional guarantees are afforded to all citizens of the Philippines, 

irrespective of status, class or affiliation and firmly stresses its commitment to, and 

observance of, the right to speedy trial and due process. The Government ensures that it is 

exerting its best efforts in undertaking the full and swift investigation and resolution of all 

alleged acts of harassment and killings of trade union leaders and members, as can be seen 

from the numerous projects undertaken in cooperation with the social partners, as well as 

the various reforms instituted in pursuance thereof. 

621. With regard to the case of Vicente Barrios, the Government emphasizes that it would not 

have been settled amicably at the barangay level were it not for the prompt and timely 

interventions rendered and that in a recent interview with the DOLE, Mr Barrios attested in 

an affidavit executed on 29 January 2018 that after the settlement with Mr Jesus Jamero at 

the barangay level, he no longer received any death threats. The case concerning the Radio 

Mindanao Network Davao Employees Union (RDEU), which involved the termination of 

eight of its union members pursuant to several National Labour Relations Commission 

(NLRC) resolutions, is currently pending in the appellate court and the executive branch 

cannot intervene, trusting that there are processes in place to resolve the dispute judiciously.  

622. Finally, the Government indicates that since this case is under the regular process of criminal 

prosecution and litigation and that all possible actions at the administrative level have been 

completed, the status of the case should be reclassified as a case in which the Committee 

requests to be informed of developments. 

C. The Committee’s conclusions 

623. The Committee recalls that the present case concerns allegations of harassment, 

intimidation and threats against trade union leaders and members by the armed forces in 

collusion with private companies. 

624. The Committee notes the detailed information provided by the Government with regard to 

the criteria used by non-judicial investigating and monitoring bodies to screen cases for 

their consideration and notes that, according to the Government, the criteria are broad and 

fully cognizant of freedom of association cases but admissibility depends on the sufficiency 

of information and evidence provided by the complainants. The Committee further notes 

with interest the measures taken by the Government to ensure investigation and resolution 

of the alleged acts of harassment of trade union leaders and members, including the issuance 

of the Operational Guidelines of the National and Regional Tripartite Monitoring Bodies on 

the Application of International Labour Standards, in particular the ILO Freedom of 

Association and Protection of the Right to Organise Convention, 1948 (No. 87). The 

Committee also observes that the National Action Plan focuses on improving and 

strengthening coordination between the investigating and monitoring bodies and that two 

major capacity-building activities will be conducted to capacitate state actors and 

stakeholders and facilitate investigation and resolution of allegations of harassment and 

killings of trade union leaders and members. Welcoming these initiatives, the Committee 

firmly expects that they will significantly contribute to swift and efficient investigation and 

resolution by the relevant mechanisms with a view to putting an end to extrajudicial killings, 

harassment and other forms of interference in the exercise of freedom of association, and 

that labour activity or trade union function would be sufficient evidence to give rise to an 

in-depth review of the possible motivation. 
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625. The Committee further notes with interest the measures taken to improve the knowledge of 

human rights and freedom of association among the military, the police and other state 

actors, in particular that: the ongoing Development Cooperation Project provides for a 

combination of integrated strategies, including awareness raising, training and capacity 

building for relevant government bodies, workers, employers and other social partners in 

order to support better application of freedom of association, civil liberties, social dialogue, 

industrial relations, collective bargaining and voluntary dispute mechanisms; the National 

Action Plan aims at increasing the capacity of the police, the military and other security 

forces on freedom of association and collective bargaining and incorporates freedom of 

association and collective bargaining principles in the PNP and AFP curriculum so as to 

institutionalize these principles in the police and military educational system; and a 

mandatory mobile application on telephones of all PNP personnel contributes to guiding the 

police in their operations and protecting civilians from abuse. The Committee firmly expects 

that the measures taken will be sustained and will significantly contribute to raising 

awareness of trade union rights in the army and the police. The Committee expects that the 

Government will take all necessary further measures to ensure protection for legitimate 

trade union activities. The Committee expects once again that the Government will take the 

necessary accompanying measures, including the issuance of appropriate high-level 

instructions and training to: (i) ensure the strict observance of due process guarantees in 

the context of any surveillance, interrogation or other operations by the army and police in 

a way that guarantees that the legitimate rights of workers’ organizations can be exercised 

in a climate that is free from violence, pressure or threats of any kind against their leaders 

and members; and (ii) to restrict as far as possible prolonged military presence inside 

workplaces which is liable to have an intimidating effect on the exercise of trade union 

rights. The Committee requests the Government to keep it informed of any developments in 

this regard. 

626. The Committee notes, however, that despite the detailed general information provided 

above, the Government does not elaborate on the investigation and resolution of the cases 

concerning Rogelio Cañabano, Perlita Milallos and Musahamat union members and 

activists, which mainly involve allegations of harassment by the military through frequent 

military visits and interrogation about union function and activities. Recalling that acts of 

intimidation and physical violence against trade unionists constitute a grave violation of the 

principles of freedom of association and the failure to protect against such acts amounts to 

a de facto impunity, which can only reinforce a climate of fear and uncertainty highly 

detrimental to the exercise of trade union rights [see Compilation of decisions of the 

Committee on Freedom of Association, sixth edition, 2018, para. 90], and in view of the 

lack of updated information in this regard, the Committee requests the Government once 

again to take the necessary measures to ensure the full and swift investigation and resolution 

of the alleged acts of harassment of the above trade union leaders and members of KMU-

affiliated unions, even if not committed by state actors, and to report on any investigation 

conducted and remedies applied, including by the IAC and the AFP human rights officer 

(AFP-HRO), as well as any forthcoming NTIPC-MB resolutions in the above cases. 

627. With regard to the remaining cases of alleged harassment not involving the military 

personnel, the Committee notes the Government’s general indication that the full and swift 

investigation and resolution of cases are guaranteed under section 16, article III of the 

Philippine Constitution and that the Government is exerting its best efforts in undertaking 

the full and swift investigation and resolution of all alleged acts of harassment and killings 

of trade union leaders and members. Concerning the case of Vicente Barrios, the Committee 

notes that, according to the Government, it has been settled amicably and that in January 

2018, Mr Barrios attested that after the settlement with Mr Jesus Jamero he no longer 

received any death threats. The Committee welcomes this information and trusts that 

Mr Barrios will no longer be subjected to any form of intimidation or harassment. The 

Committee further notes the Government’s indication that the case concerning the RDEU, 
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which involved termination of all RDEU members pursuant to several NLRC resolutions, is 

currently pending in the appellate court and that the dispute should be resolved judiciously. 

Since it is unclear from the information provided whether the ongoing judicial proceedings 

also deal with the allegations of threats and harassment by the management or only focus 

on the termination of RDEU members, the Committee requests the Government to clarify 

whether the alleged acts of harassment form part of the judicial proceedings and if not, 

requests it once again to take the necessary measures to ensure the full and swift 

investigation and resolution of these allegations. The Committee also requests the 

Government to provide a copy of the relevant NLRC resolutions related to the termination 

of RDEU members and to keep it informed of the outcome of the ongoing appeal procedures. 

The Committee’s recommendations 

628. In light of its foregoing interim conclusions, the Committee invites the Governing 

Body to approve the following recommendations: 

(a) The Committee firmly expects that the initiatives undertaken (adoption of 

operational guidelines for investigating and monitoring mechanisms, 

strengthening cooperation among them, capacity building of state actors and 

other stakeholders, etc.) will significantly contribute to swift and efficient 

investigation and resolution by the relevant mechanisms with a view to putting 

an end to extrajudicial killings, harassment and other forms of interference 

in the exercise of freedom of association, and that labour activity or trade 

union function would be sufficient evidence to give rise to an in-depth review 

of the possible motivation.  

(b) The Committee firmly expects that the measures taken with regard to 

improving the knowledge of human rights and freedom of association among 

the military, the police and other state actors will be sustained and will 

significantly contribute to raising awareness of trade union rights in the army 

and the police. The Committee expects that the Government will take all 

necessary further measures to ensure protection for legitimate trade union 

activities. The Committee expects once again that the Government will take 

the necessary accompanying measures, including the issuance of appropriate 

high-level instructions and training to: (i) ensure the strict observance of due 

process guarantees in the context of any surveillance, interrogation or other 

operations by the army and police in a way that guarantees that the legitimate 

rights of workers’ organizations can be exercised in a climate that is free from 

violence, pressure or threats of any kind against their leaders and members; 

and (ii) to restrict as far as possible prolonged military presence inside 

workplaces which is liable to have an intimidating effect on the exercise of 

trade union rights. The Committee requests the Government to keep it 

informed of any developments in this regard. 

(c) The Committee requests the Government once again to take the necessary 

measures to ensure the full and swift investigation and resolution of the 

alleged acts of harassment concerning Rogelio Cañabano, Perlita Milallos 

and Musahamat union members and activists, even if not committed by state 

actors, and to report on any investigation conducted and remedies applied, 

including by the IAC and the AFP-HRO, as well as any forthcoming NTIPC-

MB resolutions in the above cases. 
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(d) With regard to the pending case concerning the RDEU, the Committee 

requests the Government to clarify whether the alleged acts of harassment 

form part of the ongoing judicial proceedings and, if not, requests it once 

again to take the necessary measures to ensure the full and swift investigation 

and resolution of these allegations. The Committee also requests the 

Government to provide a copy of the relevant NLRC resolutions related to the 

termination of RDEU members and to keep it informed of the outcome of the 

ongoing appeal procedures. 

CASE NO. 3185 

INTERIM REPORT 

 

Complaint against the Government of the Philippines  

presented by 

– the National Confederation of Transport Workers’ Unions 

of the Philippines (NCTU) 

– the Center of United and Progressive Workers 

of the Philippines (SENTRO) and  

– the International Transport Workers’ Federation (ITF) 

Allegations: The complainant organizations 

allege the extrajudicial killings of three trade 

union leaders and denounce the failure of the 

Government to adequately investigate these 

cases and bring the perpetrators to justice.  

The complainants further allege the use of 

threats and murder attempts against a fourth 

trade union leader and his family, who have 

been forced into hiding, and denounces the 

Government’s failure to adequately investigate 

this case and protect the victims. The failure to 

investigate and prosecute in these cases would 

have reinforced the climate of impunity, 

violence and insecurity with its damaging effect 

on the exercise of trade union rights 

629. The Committee last examined this case at its October–November 2017 meeting, when it 

presented an interim report to the Governing Body [see 383rd Report, paras 538–560, 

approved by the Governing Body at its 331st Session (November 2017)]. 

630. The Government forwarded additional observations in communications dated 7 February 

and 28 September 2018. 

631. The Philippines has ratified the Freedom of Association and Protection of the Right to 

Organise Convention, 1948 (No. 87), and the Right to Organise and Collective Bargaining 

Convention, 1949 (No. 98). 
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A. Previous examination of the case 

632. At its October–November 2017 session, in the light of the Committee’s interim conclusions, 

the Governing Body approved the following recommendations: 

(a) Noting with interest the recent tripartite event for the purpose of launching a two-year 

technical cooperation project on freedom of association and collective bargaining, at 

which the tripartite partners signed the Tripartite Manifesto of Commitment and 

Collective Effort to Sustain Observance and Further Improvement in the Application of 

the Principles of Freedom of Association and Collective Bargaining, the Committee 

requests the Government to continue to keep it informed of further efforts made or 

envisaged to ensure a climate of justice and security for trade unionists in the Philippines 

and combat impunity more effectively. More specifically, the Committee asks the 

Government to provide information relating to the previously evoked Tripartite Validating 

Team established for the present case, its functioning and the outcome of its work. 

(b) Recalling that the three murders under examination, like the vast majority of extrajudicial 

killings before the IAC, were found not to meet the criteria of AO 35, the Committee 

considers that the Government should ensure that, with respect to the working of the non-

judicial monitoring bodies such as the IAC or the RTMBs, the criteria used for screening 

cases for its consideration should be broader than the judicial criteria used by the courts, 

so as to not unduly exclude possible freedom of association cases and to ensure that labour 

activity or trade union function, even though other factors may be being considered, give 

rise to an in-depth review of the possible motivation. The Committee trusts that its 

considerations will be made available to the IAC technical working group and requests 

the Government to keep it informed: (i) on the outcome of the renewed review by the IAC 

of the murders of the three trade union leaders Antonio “Dodong” Petalcorin, Emilio 

Rivera and Kagi Alimudin Lucman and, in case of a definitive exclusion from AO 35, on 

the precise reasons therefore; and (ii) on any resolutions issued by the NTIPC-MB 

concerning the three extrajudicial killings. 

(c) Observing that a case for murder has been filed on 8 March 2017 against the identified 

suspects in the killing of Antonio Petalcorin, the Committee expects that the perpetrators 

will be brought to trial and convicted without further delay, and requests the Government 

to keep it informed of the progress made in this regard and to provide a copy of the relevant 

judgments as soon as they are handed down. 

(d) In view of the obstacles invoked by the Government to the investigation and prosecution 

of the remaining killings of trade unionists, the Committee generally requests the 

Government to take measures, if necessary of legislative nature, to ensure that crimes of 

such serious nature are investigated and (where evidence exists) prosecuted motu proprio, 

i.e. regardless of the desistance, disinterest or non-cooperation of the victim’s family or 

other parties to pursue the case, and even in the absence of a formal criminal complaint 

being lodged by the injured party.  

(e) Furthermore, the Committee trusts that the national criminal system will be assisted to 

increase the capacity to collect forensic evidence and move away from the de facto 

excessive reliance on testimonial evidence, so that the lack or retraction of witnesses no 

longer impedes progress in the investigation and prosecution of cases. More specifically, 

the Committee expects the Government to take all necessary measures so as to ensure that 

the investigation and judicial examination of the alleged acts of extrajudicial killings, even 

if not committed by state actors, advance successfully and without delay so as to identify, 

bring to trial and convict the perpetrators so as to prevent the repetition of such acts. It 

requests the Government to keep it informed in this respect. 

(f) The Committee requests the Government to take further measures to ensure the effective 

protection of potential victims, whether through formal or less formal avenues, in line with 

the principles enunciated in its conclusions. 

(g) The Committee draws the special attention of the Governing Body to the serious and 

urgent nature of the matters dealt with in this case. 
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B. The Government’s reply 

633. In its communication dated 7 February 2018, the Government provides information on steps 

taken and updated information concerning the cases at hand. The Government reiterates the 

commitment made on 13 September 2017 with the ceremonial signing of the Tripartite 

Manifesto of Commitment and Collective Effort to Sustain Observance and Further 

Improvement in the Application of the Principles of Freedom of Association and Collective 

Bargaining. The Government stresses that its recent ratification of Convention No. 151 on 

labour relations in the public service further attests to its ongoing commitment to promote 

freedom of association in the country. 

634. More specifically, the Government states that it is in the process of reconstituting and 

expanding existing tripartite industrial peace councils to ensure genuine and inclusive 

representation of labour and employers sectors by also including in the Regional Tripartite 

Industrial Peace Councils representatives of workers from the informal, public, women and 

migrant sectors. 

635. With the issuance of Administrative Order No. 32, series of 2018, on the Regional Tripartite 

Monitoring Bodies (RTMB) Operational Guidelines, the creation of Tripartite Validating 

Teams, expected to gather and/or verify information on: (a) union or organization to which 

the alleged victim is affiliated; (b) victim’s family and/or relatives; 

(c) company/management involved in the case or complaint; (d) investigative and 

prosecutorial arms of the government; (e) local government units; and (f) other concerned 

agencies such as the Supreme Court, Court of Appeals, Department of Justice, National 

Bureau of Investigation, Philippine National Police (PNP), Commission on Human Rights, 

Department of the Interior and Local Government, including the Armed Forces of the 

Philippines (AFP) when needed, has been further institutionalized and strengthened. 

Security concerns of members were likewise addressed through the provision that the 

Tripartite Validating Team may request security assistance from the PNP and the AFP if so 

warranted. 

636. In addition, reforms on the Department of Labour and Employment (DOLE) labour 

standards enforcement framework are also being implemented through the deputization of 

sectoral representatives to participate in the assessment of establishments’ compliance to 

labour laws and social legislations. The deputized trade union inspectors who have 

completed and passed the first three batches of training in Luzon, Mindanao and Visayas 

have already been issued with a General Authority to Assess. DOLE Department Order 

No. 183–17 on the “Revised Rules on the Administration and Enforcement of Labor Laws 

Pursuant To Article 128 of the Labor Code, as Renumbered” has been issued on 

18 October 2017. 

637. The presence of these structures and reforms especially created to focus on the investigation, 

monitoring and/or prosecution of crimes involving trade unionists further contributes to the 

reconstitution and strengthening of these already established mechanisms to ensure that they 

remain active and responsive to the Government’s thrusts in line with ILO Convention 

No. 87. 

638. As regards the Committee’s requests to keep it informed of the outcome of the renewed 

review by the Inter-Agency Committee (IAC) of the murders of three trade union leaders, 

the Government reiterates the difficulties in obtaining sufficient information and evidence 

from the complainants to justify the allegations, hindering the proper evaluation and 

classification of cases. As regards specifically the case of Antonio Petalcorin, the 

Government requests the Committee to reclassify this matter as a case where it requests to 

be informed of developments given that this matter is under the regular process of criminal 
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prosecution and litigation and all possible actions at the administrative level have been 

completed. 

639. As regards the recommendation for measures to be taken to ensure that crimes of such 

serious nature are investigated and prosecuted motu proprio, the Government clarifies that 

this concern is already addressed under the Philippine Revised Rules of Criminal 

Procedures, which allow for the institution of action by law enforcement authorities and 

public prosecutors for criminal offences committed against the State, regardless of the 

presence of a formal complaint by the offended party, for as long as a violation criminal in 

nature, of law or of right, occurred. Under existing rules, criminal investigation regardless 

of the gravity of the crime or offence may be pursued motu propio by the law enforcement 

authorities such as the PNP. If the evidence warrants, a criminal complaint may be filed at 

the instance of the government through the prosecutor. 

640. The Government emphasizes, however, that to have an airtight case that can actually result 

in conviction of the accused, it is imperative that the complaint be supported by evidence 

and/or statements from witnesses. To assist in this regard, a Capacity-Building Seminar for 

Selected National Tripartite Industrial Peace Council-Monitoring Body (NTIPC-MB), 

RTMB and Commission of Human Rights (CHR) Representatives on Case Build-Up and 

Documentation was scheduled for March with a view to capacitating members of the 

national and regional monitoring bodies on the rules of criminal procedure and possible areas 

for contribution and participation in case-building and monitoring of alleged labour-related 

human rights abuses. 

641. The Administrative Order (AO) 35 Inter-Agency Committee lodged with the Department of 

Justice, is one of the mechanisms created to implement the Philippine Government’s 

initiatives towards the improved application of ILO Convention No. 87, particularly on 

facilitating expeditious investigation, prosecution, and resolution of pending cases 

concerning alleged harassment and assassination of labour leaders and trade union activists. 

642. The IAC is tasked to investigate old and new cases of extrajudicial killings, enforced 

disappearances, torture and other grave human rights violations, and all cases of killings of 

labour leaders and labour advocates (and even those mistaken to be so) will benefit from the 

investigations by the composite investigation teams as well as the supervisory and 

monitoring processes of the various special oversight teams, and, ultimately, the plenary 

powers of the high-level IAC itself. 

643. Another existing monitoring structure is the National Monitoring Mechanism (NMM) 

mandated to monitor the nation’s progress on the resolution of human rights violations 

and/or cases, prioritizing, in the short-term, those of extrajudicial killings, enforced 

disappearances and torture, including violations of economic, social and cultural rights 

which are related to and may be causes of the aforementioned cases, with a long-term view 

of ensuring effective compliance with the international human rights treaties obligations of 

the Philippine Government. 

644. Discussions are ongoing to further strengthen the coordination and clarify the interaction 

between existing monitoring mechanisms, especially the IAC and the NMM, not only to 

help expedite the investigation and prosecution of cases but also to explore operational 

and/or policy recommendations to improve the criminal justice system. Legislative matters, 

on the other hand, are continuously being deliberated in Congress. As regards the need to 

reinforce the capacity to collect forensic evidence, the Government indicates that reliance 

on testimonial evidence remains indispensable in the prosecution of criminal cases, and 

forensic evidence, aside from the need to further strengthen capacity for it, is merely 

supplemental in character.  
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645. As to a more formal avenue of ensuring the protection of witnesses, who actually become 

potential victims, the Government recalls that a Witness Protection Program (WPP) is 

established pursuant to Republic Act No. 6981 (The Witness Protection, Security and 

Benefit Act) under the supervision of the Department of Justice (DOJ). By ensuring 

protection from reprisals and from economic dislocation, the programme serves as an 

encouragement for witnesses, or those who have knowledge of the commission of a crime, 

to testify before a court or quasi-judicial body or before an investigating authority. Moreover, 

the CHR also adopted its own WPP which seeks to protect the lives of witnesses in human 

rights violations cases. Under the programme, witnesses are encouraged to testify by offering 

them protection and assistance – secure housing facility; food, clothing and other necessities 

for daily sustenance; medical care; education for a child witness; and security escort to and 

from the place of hearing before any judicial, quasi-judicial or investigating body. 

646. The noted decline in cases of trade union rights violations can also be attributed to the 

continuous efforts (over 70 capacity-building activities from 2010–2017) toward raising 

awareness and strengthening the capacity of all relevant government institutions, including 

the social partners, in the promotion and protection of labour rights with technical assistance 

from the ILO. Numerous stakeholders were oriented and capacitated not only on 

international labour standards (particularly on freedom of association and collective 

bargaining), but also on the observance of tripartite-developed instruments governing the 

engagement of social partners, including the police, military, and key government agencies, 

during labour disputes.  

647. In its communication dated 28 September 2018, the Government indicates that DOLE shall 

conduct a multisectoral training of trainers on freedom of association and collective 

bargaining, in cooperation with the ILO and other concerned agencies, in November 2018. 

This activity is part of the tripartite-formulated national action plan on freedom of 

association and collective bargaining which seeks to capacitate social partners and 

stakeholders, who may be tapped as resource persons and advocates of freedom of 

association and collective bargaining, in delivering lectures and/or learning sessions 

particularly on existing guidelines governing the engagement of various social partners and 

stakeholders during labour disputes. Participants to this training shall include representatives 

from the DOLE, Department of the Interior and Local Government, Department of National 

Defense, Department of Justice, Commission of Human Rights, Philippine Economic Zone 

Authority, National Tripartite Industrial Peace Council-Monitoring Body, Regional 

Tripartite Monitoring Bodies, and the AFP and the PNP. The Government further informs 

that the AFP and the PNP, through their senior officers in Davao Region have affirmed that 

the AFP Guidelines had been integrated in their respective education programmes and 

assured that the guidelines would be strictly followed within their ranks. This commitment 

was manifested during the Regional Inter-Agency Coordinating and Monitoring Committee 

(RICMC) meeting on 20 September 2018. 

648. Lastly, the Government indicates its concern with the qualifiers “serious and urgent” which 

in its view should be reconsidered. The Government reiterates that these cases are 

progressing under regular criminal procedures with the constant efforts of the tripartite 

partners and that they will continue to monitor and fast-track all cases, in line with upholding 

the constitutional rights to speedy trial and due process. These extensive efforts are 

evidenced by all the previous reports and replies by the Government to all requests 

forwarded by both international and domestic bodies/organizations. 

C. The Committee’s conclusions 

649. The Committee recalls that the present case concerns allegations of the extrajudicial killings 

of three trade union leaders and the failure of the Government to adequately investigate 
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these cases and bring the perpetrators to justice, reinforcing the climate of impunity, 

violence and insecurity with its damaging effect on the exercise of trade union rights. 

650. The Committee notes the additional information submitted by the Government concerning 

legislative and other measures to create an improved climate for freedom of association. In 

this respect, the Committee recalls that it had previously noted the detailed and intricate 

framework of monitoring and investigative mechanisms, at both national and regional 

levels, which continues to actively work on the cases of killings of trade unionists and other 

violence brought before the ILO supervisory bodies.  

651. The Committee welcomes the additional information provided by the Government that it is 

in the process of reconstituting and expanding existing tripartite industrial peace councils 

to ensure genuine and inclusive representation of labour and employers sectors by also 

including in the Regional Tripartite Industrial Peace Councils representatives of workers 

from the informal, public, women and migrant sectors. Additionally, Administrative Order 

No. 32, series of 2018, on the Regional Tripartite Monitoring Bodies (RTMB) Operational 

Guidelines, the creation of Tripartite Validating Teams, expected to gather and/or verify 

information on: (a) union or organization to which the alleged victim is affiliated; 

(b) victim’s family and/or relatives; (c) company/management involved in the case or 

complaint; (d) investigative and prosecutorial arms of the government; (e) local government 

units; and (f) other concerned agencies such as the Supreme Court, Court of Appeals, 

Department of Justice, National Bureau of Investigation, Philippine National Police (PNP), 

Commission on Human Rights, Department of the Interior and Local Government, including 

the Armed Forces of the Philippines (AFP) when needed, has been further institutionalized 

and strengthened. Security concerns of members were addressed through the provision that 

the Tripartite Validating Team may request security assistance from the PNP and the AFP 

if so warranted. Recalling its previous recommendation concerning the working of the non-

judicial monitoring bodies such as the IAC or the RTMBs, the Committee trusts that criteria 

for admitting cases for consideration do not unduly exclude possible freedom of association 

cases and ensure full examination even where labour activity or trade union function may 

be only one of a number of other possible motivations. 

652. The Committee further notes the Government’s indication that under existing rules, criminal 

investigation regardless of the gravity of the crime or offence may be pursued motu propio 

by the law enforcement authorities such as the PNP. If the evidence warrants, a criminal 

complaint may be filed at the instance of the government through the prosecutor. As to a 

more formal avenue of ensuring the protection of witnesses, who actually become potential 

victims, the Government recalls that a Witness Protection Program (WPP) is established 

pursuant to Republic Act No. 6981 (The Witness Protection, Security and Benefit Act) under 

the supervision of the DOJ, whilst the CHR has also adopted its own WPP which seeks to 

protect the lives of witnesses in human rights violations cases. Finally, the Committee notes 

with interest the many capacity-building activities referred to by the Government in the 

promotion and protection of labour rights for all stakeholders, including the police, military 

and government agencies. 

653. As regards the murders of trade unionists Antonio “Dodong” Petalcorin, Emilio Rivera and 

Kagi Alimudin Lucman under examination in this case, the Committee observes that the 

Government reiterates that these cases are being handled and investigated through the 

regular processes of criminal investigation and prosecution. The Committee, while 

welcoming the extensive tripartite and inter-ministerial efforts to help expedite the 

investigation and prosecution of cases, stresses the importance which it places on rapidly 

identifying the perpetrators of violence against trade unionists and bringing them to justice 

in order to combat impunity and promote a climate free from violence, intimidation and fear 

in which freedom of association may be fully exercised. Recalling that these murders took 

place in 2013, the Committee once again expresses its firm expectation that the perpetrators 
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will be brought to trial and convicted without further delay, and requests the Government to 

keep it informed of the progress made in this regard, including the current status of these 

cases, and to provide a copy of the relevant judgments as soon as they are handed down. 

The Committee’s recommendations 

654. In the light of its foregoing interim conclusions, the Committee invites the 

Governing Body to approve the following recommendations: 

(a) Stressing the importance which it places on rapidly identifying the 

perpetrators of violence against trade unionists and bringing them to justice 

in order to combat impunity and promote a climate free from violence, 

intimidation and fear in which freedom of association may be fully exercised 

and recalling that the murders of Antonio “Dodong” Petalcorin, Emilio 

Rivera and Kagi Alimudin Lucman took place in 2013, the Committee once 

again expresses its firm expectation that the perpetrators will be brought to 

trial and convicted without further delay, and requests the Government to 

keep it informed of the progress made in this regard, including the current 

status of these cases, and to provide a copy of the relevant judgments as soon 

as they are handed down. 

(b) The Committee draws the special attention of the Governing Body to the 

serious and urgent nature of the matters dealt with in this case. 

CASE NO. 3113 

INTERIM REPORT 

 

Complaint against the Government of Somalia  

presented by 

– the Federation of Somali Trade Unions (FESTU)  

– the National Union of Somali Journalists (NUSOJ) and 

– the International Trade Union Confederation (ITUC) 

Allegations: The complainant organizations 

allege serious threats, acts of intimidation and 

reprisals against members and leaders of the 

National Union of Somali Journalists (NUSOJ) 

and the lack of adequate responses by the 

Federal Government of Somalia 

655. The Committee last examined this case at its October 2017 meeting where it presented an 

interim report to the Governing Body [see 383rd Report, approved by the Governing Body 

at its 331st Session (October–November 2017), paras 592–608]. 

656. The National Union of Somali Journalists (NUSOJ) sent additional information in relation 

to the complaint in a communication dated 18 August 2018. 

657. The Government provided information in a communication dated 11 June 2018. 
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658. Somalia has ratified the Freedom of Association and Protection of the Right to Organise 

Convention, 1948 (No. 87), and the Right to Organise and Collective Bargaining 

Convention, 1949 (No. 98). 

A. Previous examination of the case 

659. In its previous examination of the case at its October 2017 meeting, the Committee made the 

following recommendations [see 383rd Report, para. 608]: 

(a) While welcoming the commitment of the Government to engage in finding a solution to 

this case containing allegations of a very serious nature, the Committee reiterates its 

previous recommendations and expects the Government to rapidly provide information on 

the measures taken to ensure that the FESTU and the NUSOJ can fully develop their trade 

union activities without hindrance and that independent judicial inquiries are promptly 

instituted in the event of any complaints of threats or acts of violence against trade union 

members and leaders, this in order to fully uncover the underlying facts and circumstances, 

identify those responsible, punish the guilty parties, and prevent the repetition of such acts. 

(b) The Committee requests the Government to provide its reply to the allegations that the 

Chief Justice, namely Dr Aidid Abdullahi Ilkahanaf, who handed down a ruling in favour 

of Mr Osman – and against the Government’s position – was sacked by presidential 

decree. It also requests the Government to inform of the current duties of Dr Aidid 

Abdullahi Ilkahanaf, in particular whether he remained in the judiciary. 

(c) The Committee urges the Government to provide without delay full explanations on the 

reasons for the arrest on 15 October 2016 of Mr Abdi Adan Guled, Vice-President of the 

NUSOJ. 

(d) The Committee urges the Government to provide without delay detailed information on 

any police investigation and judicial inquiry in relation to the assassination attempt against 

Mr Osman on 25 December 2015. 

(e) The Committee urges the Government to provide information on the outcome of the 

investigation on the assassination of Mr Abdiasis Mohamed Ali, a member of NUSOJ. 

(f) The Committee urges the Government to provide detailed observations on the accusations 

presented in May 2017 against Mr Omar Faruk Osman as well as information on any 

follow-up to this procedure. 

(g) The Committee trusts that the Government will benefit as soon as possible from the 

Office’s technical assistance in order to address effectively its outstanding 

recommendations. 

B. Additional information from the complainant 

660. In a communication dated 18 August 2018, the NUSOJ denounces the assassination of a 

journalist, member of the NUSOJ, who was shot by a police officer on 27 July 2018. 

According to NUSOJ, Mr Abdirisaq Qasim Iman was shot dead at Via Liberia Street in the 

Waberi district of Mogadishu at 4 p.m. A police officer ordered the motorcycle the journalist 

was riding to deviate from the street while reportedly pointing the gun at him and his camera, 

shooting him in the head shortly afterward, killing him at the scene. The NUSOJ affirms that 

the Somali police force was disinclined to provide information about the police officer who 

actually left the scene after the killing. The NUSOJ denounces the fact that following the 

identification of the police officer by the union and the family of the victim, the union was 

openly subject to threat from high ranked officers in the Somali police force. In this regard, 

the NUSOJ recalls that regrettably threats and acts of violence against its members remain 

and request the Committee to call for justice and to condemn impunity. 
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C. Information from the Government 

661. In a communication dated 11 June 2018, the Government transmitted a memorandum of 

understanding signed on 30 May 2018 between the Ministry of Labour and Social Affairs 

and the Federation of Somali Trade Unions (FESTU) whereby both parties agree, inter alia, 

to develop an enforceable set of principles and understandings with a view to reducing the 

tension and conflicts between tripartite social partners in Somalia within the context of the 

International Labour Organization, and to facilitate dialogue and consultations between the 

Government and the most representative workers’ organization to promote the 

implementation of international labour standards and cooperation between Somalia and the 

International Labour Organization. Among the key principles contained in the 

Memorandum, both parties agree that: (i) the FESTU is the most representative national 

trade union organization in Somalia; (ii) a national tripartite social dialogue machinery shall 

be established between the FESTU and the Ministry to ensure effective and fruitful social 

partner consultations; and (iii) until the most representative status of FESTU changes 

through a transparent and objective consultative process the workers delegate of the Federal 

Republic of Somalia to the sessions of the International Labour Conference, starting from 

2018, is Mr Omar Faruk Osman Nur, Secretary-General of the FESTU or as otherwise stated 

by the FESTU. The Memorandum was submitted to the ILO and the Credentials Committee 

of the ILC and specifies that it represents the commitment of the Government towards 

respecting all its obligations under the ILO including resolving all outstanding issues with 

the FESTU, in particular, for a peaceful and harmonious industrial relations atmosphere for 

peace and national development. In turn, the FESTU commits to refrain from all hostilities 

and to support and cooperate with the Government in accordance with the principles and 

resolutions of the ILO and other Human Rights Bodies. 

D. The Committee’s conclusions 

662. The Committee recalls that it has been considering this serious case which contains 

allegations of a very serious nature (arrest of the NUSOJ Vice-President; assassination 

attempt against the NUSOJ Secretary-General; assassination of a journalist, member of 

NUSOJ; interference from the authorities in the setting up of a trade union) on several 

occasions since 2015. The Committee recalls that it had previously welcomed some positive 

developments concerning this case, including a communication dated 10 September 2017 

whereby the Government: (i) acknowledged that the Ministry of Labour and Social Affairs 

sought advice from the State General Attorney over the case who then guided concerned 

authorities to comply with the recommendations of the Committee; (ii) acknowledged that 

the FESTU, led by Mr Omar Faruk Osman, is the most representative workers’ organization 

in the country and that Mr Osman is the leader of the NUSOJ; (iii) indicated that it was 

seeking to resolve political differences between the FESTU and policy-makers within the 

Government; and (iv) requested the assistance of the ILO to facilitate a constructive 

dialogue and to find a solution to the long-standing dispute in a harmonious manner. 

663. The Committee takes note of the Memorandum of Understanding dated 30 May 2018 signed 

by the Ministry of Labour and Social Affairs and the FESTU whereby both parties agreed, 

inter alia, to develop an enforceable set of principles and understandings with a view to 

reducing the tension and conflicts between tripartite social partners in Somalia, and to 

facilitate dialogue and consultations between the Government and the most representative 

workers’ organization to promote the implementation of international labour standards and 

cooperation between Somalia and the International Labour Organization. The Committee 

observes that both parties agreed to abide by the following key principles: (i) the FESTU is 

the most representative national trade union organization in Somalia; (ii) a national 

tripartite social dialogue machinery shall be established between the FESTU and the 

Ministry to ensure effective and fruitful social partner consultations; and (iii) until the most 

representative status of FESTU changes through a transparent and objective consultative 
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process, the Workers’ delegate of the Federal Republic of Somalia to the sessions of the 

International Labour Conference, starting from 2018, is Mr Omar Faruk Osman Nur, 

Secretary-General of the FESTU or as otherwise stated by the FESTU. The Committee 

welcomes this further engagement of the Government to find a solution in line with the 

international labour standards to the long-standing dispute and to commit to a tripartite 

dialogue machinery with the FESTU. The Committee requests the Government to provide 

detailed information on the establishment of the national tripartite social dialogue 

machinery and any other steps taken to improve the climate for freedom of association in 

the country. 

664. The Committee notes with deep concern the new allegations of murder of a journalist 

member of the NUSOJ, Mr Abdirisaq Qasim Iman, said to be shot dead by a police officer 

on 27 July 2018 at Via Liberia Street in the Waberi district of Mogadishu at 4 p.m. According 

to the NUSOJ, the police officer ordered the motorcycle the journalist was riding to deviate 

from the street while reportedly pointing the gun at him and his camera, shooting him in the 

head shortly afterward, killing him at the scene. The Committee is further concerned over 

the allegations that the Somali police force was disinclined to provide information about the 

police officer who killed Mr Abdirisaq Qasim Iman and that when the NUSOJ managed to 

identify him, the union was openly subjected to threats from high ranked officers in the 

Somali police force. The Committee firmly recalls that the rights of workers and employers’ 

organizations can only be exercised in a climate that is free from violence, pressure or 

threats of any kind against the leaders and members of these organizations, and it is for 

governments to ensure that this principle is respected. The killing, disappearance or serious 

injury of trade union leaders and trade unionists requires the institution of independent 

judicial inquiries in order to shed full light, at the earliest date, on the facts and the 

circumstances in which such actions occurred and in this way, to the extent possible, 

determine where responsibilities lie, punish the guilty parties and prevent the repetition of 

similar events. Investigations should focus not only on the individual author of the crime but 

also on the intellectual instigators in order for true justice to prevail and to meaningfully 

prevent any future violence against trade unionists. It is crucial that the responsibility in the 

chain of command also be duly determined when crimes are committed by military personnel 

or the police so that the appropriate instructions can be given at all levels and those with 

control held responsible in order to effectively prevent the recurrence of such acts. Finally, 

while it is important that all instances of violence against trade union members, whether 

these be murders, disappearances or threats, are properly investigated, the mere fact of 

initiating an investigation does not mark the end of the Government’s work; rather, the 

Government must do all within its power to ensure that such investigations lead to the 

identification and punishment of the perpetrators [see Compilation of decisions of the 

Committee on Freedom of Association, sixth edition, 2018, paras 84, 94, 99 and 102]. 

665. The Committee emphasizes the seriousness of these allegations and urges the Government 

to institute without delay an independent judicial inquiry into the killing of Mr Abdirisaq 

Qasim Iman in order to shed full light on the circumstances in which this event occurred, to 

determine responsibilities and to punish the guilty parties. The Committee expects the 

Government to keep it informed without delay of the steps taken in this regard and the 

outcome of the inquiry. The Committee recalls that it had previously called on the 

Government to take measures to investigate urgently the assassination of another journalist 

and member of the NUSOJ, namely Mr Abdiasis Mohamed Ali, who was killed on 

27 September 2016 by two men armed with pistols in northern Mogadishu. The Committee 

deplores the absence of information from the Government on the steps taken to investigate 

this grave crime and expects the Government to take all necessary steps without delay to 

ensure its full investigation and to provide information on its outcome. The Committee 

deeply deplores the repetition of these most violent crimes against trade unionists and urges 

the Government to take all necessary measures within its power to ensure the full respect 

for fundamental rights, in particular those related to human life and personal safety, and to 
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combat the culture of impunity created by an absence of investigation and prosecution of 

such heinous acts.  

666. Furthermore, the Committee recalls its previous request for information on the allegations 

of the summoning of Mr Omar Faruk Osman, Secretary-General of both the FESTU and the 

NUSOJ, to the Attorney-General’s Office in May 2017 and expects that this matter has been 

resolved within the context of the May 2018 Memorandum of Understanding. 

667. The Committee regrets that the Government has not provided information in relation to the 

other matters raised and is therefore bound to reiterate its previous recommendations and 

expresses the firm expectation that the Government will provide without further delay 

detailed information on the measures taken to ensure that the FESTU and the NUSOJ can 

fully develop their trade union activities without hindrance. 

668. Finally, noting the Government’s intention under the May 2018 Memorandum of 

Understanding to pursue technical support from the ILO in promoting social dialogue and 

achieving decent work goals and tripartism, the Committee trusts that the Government will 

benefit as soon as possible from the Office’s technical assistance in order to address 

effectively its outstanding recommendations. 

E. The Committee’s recommendations 

669. In light of its foregoing interim conclusions, the Committee invites the Governing 

Body to approve the following recommendations: 

(a) Welcoming the engagement of the Government to find a solution in line with 

the international labour standards to all outstanding issues, the Committee 

requests it to provide detailed information on the establishment of the national 

tripartite social dialogue machinery and any other steps taken to improve the 

climate for freedom of association in the country. 

(b) The Committee emphasizes the seriousness of the new allegations of the 

murder of a journalist, member of the NUSOJ, and urges the Government to 

institute without delay an independent judicial inquiry into the killing of Mr 

Abdirisaq Qasim Iman in order to shed full light on the circumstances in 

which this event occurred, to determine responsibilities and to punish the 

guilty parties. The Committee expects the Government to keep it informed 

without delay of the steps taken in this regard and outcome of the inquiry. 

(c) The Committee expects the Government to take all necessary steps without 

delay to ensure the full investigation of the assassination of Mr Abdiasis 

Mohamed Ali, a member of NUSOJ, and to provide information on its 

outcome.  

(d) The Committee deeply deplores the repetition of these most violent crimes 

against trade unionists and urges the Government to take all necessary 

measures within its power to ensure the full respect for fundamental rights, 

in particular those related to human life and personal safety, and to combat 

the culture of impunity created by an absence of investigation and prosecution 

of such heinous acts. 
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(e) The Committee urges the Government to provide without delay full 

explanations on the reasons for the arrest on 15 October 2016 of Mr Abdi 

Adan Guled, Vice-President of the NUSOJ. 

(f) The Committee urges the Government to provide without delay detailed 

information on any police investigation and judicial inquiry in relation to the 

assassination attempt against Mr Omar Faruk Osman, Secretary-General of 

the NUSOJ, on 25 December 2015. 

(g) The Committee requests the Government to provide its reply to the allegations 

that the Chief Justice, namely Dr Aidid Abdullahi Ilkahanaf, who handed 

down a ruling in favour of Mr Osman – and against the Government’s 

position – was sacked by presidential decree. It also requests the Government 

to inform of the current duties of Dr Aidid Abdullahi Ilkahanaf, in particular 

whether he remained in the judiciary. 

(h) The Committee trusts that the Government will benefit as soon as possible 

from the Office’s technical assistance in order to address effectively its 

outstanding recommendations. 

Geneva, 2 November 2018 (Signed)  Professor Evance Kalula 

Chairperson 
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