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Introduction
1. The Committee on Freedom of Association, set up by the Governing Body at its
117th Session (November 1951), met at the International Labour Office, Geneva, on 22, 23
and 30 May 2008, under the chairmanship of Professor Paul van der Heijden.

2. The members of American, Argentinean, Chilean, Guatemalan, Mexican and Venezuelan
nationality were not present during the examination of the cases relating to the United
States (Case No. 2547), Argentina (Cases Nos 2563 and 2578), Chile (Cases Nos 2392,
2462 and 2465), Guatemala (Cases Nos 2241, 2341, 2550 and 2609), Mexico (Case
No. 2478) and the Bolivarian Republic of Venezuela (Cases Nos 2254 and 2579),
respectively.
* * *

3. Currently, there are 128 cases before the Committee, in which complaints have been
submitted to the governments concerned for their observations. At its present meeting, the
Committee examined 40 cases on the merits, reaching definitive conclusions in 19 cases
and interim conclusions in 21 cases; the remaining cases were adjourned for the reasons set
out in the following paragraphs.

Serious and urgent cases which the Committee draws
to the special attention of the Governing Body
4. The Committee considers it necessary to draw the special attention of the Governing Body
to Cases Nos 2254 (Bolivarian Republic of Venezuela), 2323, 2508 and 2567 (Islamic
Republic of Iran), 2589 (Indonesia), 2602 (Republic of Korea) and 2609 (Guatemala)
because of the extreme seriousness and urgency of the matters dealt with therein.

New cases
5. The Committee adjourned until its next meeting the examination of the following cases:
Nos 2633 (Côte d’Ivoire), 2634 (Thailand), 2635 (Brazil), 2636 (Brazil), 2637 (Malaysia),
2638 (Peru), 2639 (Peru), 2640 (Peru), 2641 (Argentina), 2642 (Russian Federation), 2643
(Colombia), 2644 (Colombia), 2645 (Zimbabwe) and 2646 (Brazil), since it is awaiting
information and observations from the governments concerned. All these cases relate to
complaints submitted since the last meeting of the Committee.

Observations requested from governments
6. The Committee is still awaiting observations or information from the governments
concerned in the following cases: Nos 2361 (Guatemala), 2422 (Bolivarian Republic of
Venezuela), 2434 (Colombia), 2498 (Colombia), 2552 (Bahrain), 2557 (El Salvador), 2588
(Brazil), 2612 (Colombia), 2614 (Argentina), 2615 (El Salvador), 2617 (Colombia), 2619
(Comoros), 2620 (Republic of Korea), 2623 (Argentina), 2624 (Peru), 2626 (Chile), 2627
(Peru), 2628 (Netherlands), 2629 (El Salvador), 2630 (El Salvador) and 2631 (Uruguay).
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Observations requested from complainants
7. The Committee is still awaiting observations or information from the complainant in the
following case: No. 2268 (Myanmar).

Partial information received from governments
8. In Cases Nos 1787 (Colombia), 2265 (Switzerland), 2470 (Brazil), 2516 (Ethiopia), 2528
(Philippines), 2565 (Colombia), 2568 (Guatemala), 2596 (Peru), 2597 (Peru), 2611
(Romania) and 2632 (Romania), the governments have sent partial information on the
allegations made. The Committee requests all these governments to send the remaining
information without delay so that it can examine these cases in full knowledge of the facts.

Observations received from governments
9. As regards Cases Nos 1865 (Republic of Korea), 2203 (Guatemala), 2295 (Guatemala),
2355 (Colombia), 2356 (Colombia), 2445 (Guatemala), 2490 (Costa Rica), 2518 (Costa
Rica), 2538 (Ecuador), 2540 (Guatemala), 2566 (Islamic Republic of Iran), 2569 (Republic
of Korea), 2573 (Colombia), 2574 (Colombia), 2576 (Panama), 2587 (Peru), 2594 (Peru),
2595 (Colombia), 2600 (Colombia), 2604 (Costa Rica), 2605 (Ukraine), 2613 (Nicaragua),
2616 (Mauritius), 2618 (Rwanda), 2622 (Cape Verde) and 2625 (Ecuador), the Committee
has received the governments’ observations and intends to examine the substance of these
cases at its next meeting.

Urgent appeals
10. As regards Cases Nos 2318 (Cambodia), 2450 (Djibouti), 2571 (El Salvador), 2581
(Chad), 2582 (Bolivia), 2593 (Argentina), 2598 (Togo), 2599 (Colombia), 2603
(Argentina), 2606 (Argentina), 2607 (Democratic Republic of the Congo), 2608 (United
States), the Committee observes that, despite the time which has elapsed since the
submission of the complaints, it has not received the observations of the governments. The
Committee draws the attention of the governments in question to the fact that, in
accordance with the procedural rules set out in paragraph 17 of its 127th Report, approved
by the Governing Body, it may present a report on the substance of these cases if their
observations or information have not been received in due time. The Committee
accordingly requests these governments to transmit or complete their observations or
information as a matter of urgency.

Withdrawal of the complaint
Case No. 2544 (Nicaragua)
11. In relation to Case No. 2544, the Committee notes with satisfaction the information
provided by the Government according to which on 16 April 2008 the parties reached an
agreement in relation to the allegations which had been presented. Moreover, the
Committee notes a communication of the complainant organization through which it
thanks the ILO for processing its complaint and requests the Committee to close the file on
this complaint. Taking this information into account, the Committee accepts the
withdrawal of the complaint.

2
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Admissibility of a complaint
12. The Committee decided that a complaint transmitted by the International Seamen’s Mutual
Labor Association (ISLA) against the Government of Finland in a communication dated
26 February 2007 was not admissible.

Article 26 complaints
13. The Committee is awaiting the observations of the Government of Belarus in respect of its
recommendations relating to the measures taken to implement the recommendations of the
Commission of Inquiry.

14. As regards the article 26 complaint against the Government of the Bolivarian Republic of
Venezuela, the Committee recalls its recommendation for a direct contacts mission to the
country in order to obtain an objective assessment of the actual situation.

Transmission of cases to the Committee of Experts
15. The Committee draws the legislative aspects of the following case to the attention of the
Committee of Experts on the Application of Conventions and Recommendations: Estonia
(Case No. 2543), Greece (Case No. 2502), Indonesia (Case No. 2472), Republic of
Moldova (Case No. 2317), Pakistan (Case No. 2399) and Philippines (Case No. 2488).

Effect given to the recommendations of
the Committee and the Governing Body
Case No. 2256 (Argentina)
16. The Committee last examined this case at its March 2007 meeting [see 334th Report,
paras 25–27] and on that occasion it requested the Government to keep it informed of the
final outcome of the proceedings for the protection of constitutional rights brought before
the judicial authority by the Union of Argentine Teachers (UDA) in respect of the
participation of a new trade union organization (UDA) in the renegotiation of Joint Accord
No. 1 of 1999, concluded between the United Union of Education Workers of Mendoza
(SUTE) and the Directorate General of Schools (DGE).

17. In a communication dated 10 December 2007, the Government states that there have been
no new developments with respect to legal action No. 149771, “the Union of Argentine
Teachers versus the Directorate General of Schools, appeal for the protection of
constitutional rights”, originating in the Third Civil, Commercial and Mining Court of the
First Judicial District of Mendoza, since 10 February 2004, with the complainant not
having taken any kind of action. The Committee notes this information; in view of its
content the Committee will not pursue its examination of these allegations, unless the
complainant organization sends further information.

Case No. 2477 (Argentina)
18. The Committee last examined this case at its meeting in June 2007 [see 346th Report,
paras 209–246] and at that time made the following recommendations:
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(a)

The Committee strongly urges the Government to take a decision without delay
regarding the CTA’s application for trade union status (made almost three years ago) and
to keep it informed in this respect.

(b)

The Committee urges the Government to take measures to ensure that the statutes of the
CTA are fully approved and to keep it informed in this respect.

19. In a communication dated 22 October 2007, the Government sent a copy of a draft decree
containing provisions to reject the appeal to a higher administrative authority lodged by the
Central of Argentinean Workers (CTA) against Resolution No. 717 of the Ministry of
Labour, Employment and Social Security of 21 July 2006.

20. The Committee takes note of this information. The Committee recalls that, when
considering this case at its meeting in June 2007, it noted that, according to the
complainant organization, administrative Resolution No. 717/2006 challenged new
articles 2 and 4 of the statutes with regard to the trade union classification adopted and
the scope of membership (in particular, article 2 allowed both employed and unemployed
workers, as well as those receiving social security benefits, to join the CTA and any of the
organizations affiliated to it). On that occasion, the Committee recalled that it had, in the
past, pronounced itself with regard to similar allegations presented by the CTA in relation
to the refusal of the Government to proceed with its trade union registration, based on the
fact that it was a third-level trade union body which had certain special characteristics in
its structure as regards its representation, whereby provision was made for direct
affiliation by individual persons – including retired and unemployed persons – contrary to
the provisions of the Act on trade union associations [see 300th Report, Case No. 1777,
paras 58–73]. It also recalled that organizations of employers and workers should have
the right to draw up their constitutions and rules in conformity with Article 3 of
Convention No. 87 and considered that the prohibition of the direct affiliation of certain
persons to federations and confederations was contrary to freedom of association
principles and that it was for the organizations themselves to determine what the rules
relating to their membership should be. In these circumstances, the Committee once again
urges the Government to take the necessary measures to ensure that the statutes of the
CTA are fully approved and to keep it informed in this respect.

21. Lastly, the Committee regrets that the Government has not provided information with
regard to the recommendation in which it strongly urged the Government to take a
decision without delay regarding the CTA’s application for trade union status, made
almost four years ago. In these circumstances, the Committee requests the Government to
take measures in this regard without delay and to keep it informed in this respect.

Case No. 2485 (Argentina)
22. The Committee last examined this case at its June 2007 meeting [see 346th Report,
paras 247–263] and on that occasion it requested the Government to keep it informed of
any ruling issued by the High Court of Justice of Mendoza Province with regard to the
extraordinary appeal lodged by the General Secretary of the Union of Self-Convened State
Workers (SITEA) (relating to the decision by the authorities of Mendoza Province to no
longer assign him overtime work).

23. In a communication dated 4 December 2007, the Government states that a ruling issued by
the High Court of Justice of Mendoza Province rejected the appeal for the protection of
constitutional rights, the action of unconstitutionality and the application for judicial
review lodged by Mr Víctor Hugo Dagfal, General Secretary of SITEA.

24. The Committee notes this information and will not pursue its examination of these
allegations.

4
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Case No. 2433 (Bahrain)
25. The Committee last examined this case, which concerns legislation prohibiting government
employees from establishing trade unions of their own choosing, at its November 2007
meeting. The Committee noted with regret that the establishment of public sector
organizations was being considered anew by the legislative authorities – despite the
Government’s previous indication that a draft amendment to article 10 of the Trade Union
Act allowing public sector workers to establish trade unions of their own choosing had
been submitted to Parliament in 2006. Stressing once again that all public service
employees (with the exception of the armed forces and police) should be able to establish
organizations of their own choosing to further and defend their interests, the Committee
once again strongly urged the Government to take the necessary measures, without delay,
to amend article 10 of the Trade Union Act in accordance with this principle, and recalled
that the technical assistance of the Office was available in this regard. It also requested the
Government to compensate Ms Najjeyah Abdel Ghaffar, the Deputy head of the postal
workers’ union, for the period of suspension without pay imposed upon her for statements
she had made to the press concerning the hardships faced by postal workers, and to ensure
that no further disciplinary action was taken against members of public sector trade unions
for activities undertaken on behalf of their organizations pending the amendment to
article 10 of the Trade Union Act [see 348th Report, paras 43–49].

26. In its communication of 17 February 2008, the General Federation of Bahrain Trade
Unions (GFBTU) states that, in spite of the Committee’s previous recommendations, the
Civil Service Bureau has not compensated Ms Ghaffar and has, in fact, again suspended
her, for the period of 9–19 February 2008. Ms Ghaffar was also informed that she would
be subject to administrative investigations upon her return to work following the
suspension period. The GFBTU attaches a 3 February 2008 disciplinary order issued by
the Civil Service Bureau; the order indicates that Ms Ghaffar has been suspended without
pay for ten days, from 9 to 19 February 2008, for statements that appeared in the
newspaper “Al-Wasat” on 24 July 2007.

27. In a 17 March 2008 communication, the GFBTU indicates that Ms Ghaffar has again been
suspended without pay and attaches a copy of a 21 February 2008 disciplinary order issued
by the Civil Service Bureau. The said order indicates that Ms Ghaffar has been suspended
without pay from 23 February to 4 March 2008 for statements that appeared in the
newspaper “Al-Watan” on 1 October 2007 as well as for her confession, obtained in the
course of an administrative investigation, that she continued to defend the postal workers’
union – an “illegal and unlawful entity”.

28. In a communication of 6 February 2008, the Government states, with regard to the issue of
public sector employees’ organizations, that the Kingdom of Bahrain has not yet ratified
the Freedom of Association and Protection of the Right to Organise Convention, 1948
(No. 87), and that furthermore the parliament was still considering legislative amendments
to allow public sector workers to establish their own trade unions.

29. As concerns the Government’s statement that it has not ratified Convention No. 87, the
Committee recalls that when a State decides to become a Member of the International
Labour Organization, it accepts the fundamental principles embodied in the Constitution
and the Declaration of Philadelphia, including the principles of freedom of association
[see Digest of decisions and principles of the Freedom of Association Committee,
fifth edition, 2006, para. 15]. Noting that parliament was still considering amendments to
the legislation, the Committee stresses once again that all public service employees (with
the exception of the armed forces and police) should be able to establish organizations of
their own choosing to further and defend their interests. It once again strongly urges the
Government to take the necessary measures, without delay, to amend article 10 of the

GB302_5_[2008-05-0330-1]-Web-En.doc

5

GB.302/5

Trade Union Act in accordance with this principle and recalls that the technical assistance
of the Office is available in this regard.

30. The Committee notes with regret that, in spite of its previous recommendations concerning
Ms Ghaffar, according to the complainant she has not been compensated for her period of
suspension without pay and has, in fact, been suspended without pay on two additional
periods – from 9 to 19 February and 23 to 4 March 2008 – for having made statements to
the press. The Committee further notes from the disciplinary order attached to the
complainant’s communication that Ms Ghaffar had been subject to administrative
investigations, over the course of which she had confessed to defending her union, which
was characterized as an “illegal and unlawful entity”. In these circumstances, the
Committee must once again recall that one of the fundamental principles of freedom of
association is that workers should enjoy adequate protection against all acts of anti-union
discrimination in respect of their employment such as dismissal, demotion, transfer or
other prejudicial measures. This protection is particularly desirable in the case of trade
union officials because, in order to be able to perform their trade union duties in full
independence, they should have a guarantee that they will not be prejudiced on account of
the mandate which they hold from their trade unions. The Committee has considered that
the guarantee of such protection in the case of trade union officials is also necessary in
order to ensure that effect is given to the fundamental principle that workers’
organizations shall have the right to elect their representatives in full freedom [see Digest,
op. cit., para. 799]. The Committee requests the Government to take the appropriate steps
to compensate Ms Najjeyah Abdel Ghaffar for the periods of suspension without pay
imposed upon her, and to ensure that no further disciplinary action is taken against her or
other members of public sector trade unions for activities undertaken on behalf of their
organizations, pending the amendment to article 10 of the Trade Union Act.

Cases Nos 2188 and 2402 (Bangladesh)
31. The Committee examined these cases, which concern the alleged anti-union discrimination
and intimidation of trade union members and leaders of the Bangladesh Diploma Nurses
Association (BDNA), at its June 2007 meeting [see 346th Report, paras 20–27]. On that
occasion, the Committee deeply regretted that the Government had maintained its appeal
against the reinstatement of Ms Bhattacharjee, without making an attempt to carry out an
independent investigation into the circumstances of her dismissal. It strongly urged the
Government to conduct independent investigations into all allegations of anti-union
discrimination suffered by the officials and members of the BDNA, including the dismissal
of Ms Bhattacharjee, the disciplinary proceedings brought against seven trade union
leaders of the BDNA (Manimala Biswas, Akikara Akter, Kohinur Begum, Khadabox
Sarker, Delwara Chowdhury, Jasmin Uddin and Provati Das) and the transfer of Sabina
Yaesmin and Md. Sazzad Hossanin and ten senior trade union leaders of the BDNA, as
alleged by the complainant in Case No. 2402. The Committee further requested the
Government to transmit copies of the decision of the Appellate Division of the Supreme
Court in respect of the transfer of four nurses, leaders of the BDNA (Ms Krishna Beny
Dey, Ms Israt Jahan, Mr Golam Hossain and Mr Kamaluddin) and the decision of the
Appellate Division in respect of the dismissal of Ms Bhattacharjee, as well as to provide
information in respect of the warnings issued to ten union officials of the BDNA executive
committee and the Committee’s recommendation that the Government give appropriate
directions to the management of Shahid Sorwardi Hospital so that these warnings are
withdrawn.

32. By its communication dated 28 February 2008, the Government transmits a copy of an
order issued on 25 September 2007 by the Appellate Division of the Supreme Court in
civil appeal brought by the Government of Bangladesh against the reinstatement of
Ms Bhattacharjee. According to the said order, the Court allowed three weeks time “to put
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in the requisites under report, failing which, the appeal [would] stand dismissed”. The
Government further transmits copies of four orders dated 13 December 2004 issued by the
same court in civil petitions for leave to appeal in relation to the transfers of Ms Krishna
Beny Dey, Ms Israt Jahan, Mr Golam Hossain and Mr Kamaluddin.

33. While noting the Court orders relating to the five leaders of the BDNA, the Committee
regrets that no additional information has been provided by the Government either as to
the outcome of the independent investigations to be carried out into all allegations of antiunion discrimination suffered by the officials and members of the BDNA, or in respect of
the warnings issued to ten union officials of the BDNA executive committee by the
management of Shahid Sorwardi Hospital. The Committee notes from the order issued by
the Appellate Division on 25 September 2007 that the Government’s appeal against the
lower court order reinstating Ms Bhattacharjee would stand dismissed should the
Government not provide the requisites under report within three weeks. The Committee
therefore requests the Government to indicate the status of the appeal and, should it be
dismissed finally and definitely, to take all necessary measures for the immediate
reinstatement of Ms Bhattacharjee with full payment of lost wages and to keep it informed
in the progress made in this regard.

34. The Committee further strongly urges the Government once again to institute independent
investigations into the dismissal of Ms Bhattacharjee, the disciplinary proceedings brought
against seven trade union leaders of the BDNA (Manimala Biswas, Akikara Akter, Kohinur
Begum, Khadabox Sarker, Delwara Chowdhury, Jasmin Uddin and Provati Das) and the
transfer of Sabina Yaesmin and Md. Sazzad Hossanin and ten senior trade union leaders of
the BDNA without delay and to transmit detailed information on their outcome. If these
allegations are found to be true, the Committee urges the Government to take all measures
necessary to redress the anti-union discrimination and to provide appropriate remedy for
the damages suffered. In particular, the Committee requests the Government to indicate
any impact that the transfers of Ms Krishna Beny Dey, Ms Israt Jahan, Mr Golam Hossain
and Mr Kamaluddin had had on their capacity to carry out their trade union activities and
the remedial measures taken and to confirm whether the warnings issued to ten union
officials of the BDNA executive committee by the management of Shahid Sorwardi
Hospital have now been effectively withdrawn.

Case No. 2500 (Botswana)
35. The Committee last examined this case – which concerns allegations of the dismissal of
461 employees and union members for having engaged in strike action; the dismissal of
four union officials; interference by the employer in the union’s internal affairs; and the
failure of the Government to provide adequate dispute resolution procedures and intervene
in the dispute between the Botswana Mine Workers’ Union (BMWU) and the Debswana
Mining Company – at its May–June 2007 meeting [see 346th Report, paras 264–336]. On
that occasion, it made the following recommendations:
(a)

Noting the Government’s indication that the question of the dismissal of the 461
employees is currently before the Industrial Court, the Committee expects that these
proceedings will be concluded expeditiously. It requests the Government to keep it
informed of the outcome of the judicial proceedings and to ensure that all relevant
information is gathered in an independent manner so as to shed light on the situation of
these workers and the circumstances surrounding their dismissal. Should it be
determined by the court or by the information gathered that any of those dismissed were
employed in services other than those categorized as essential within the meaning of the
collective agreement, it requests the Government to take the necessary measures to
ensure that they are fully reinstated in their previous positions.
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The Committee requests the Government to clarify whether Mr Masole has indeed been
brought before the courts, as the complainants allege, and to provide full particulars in
this regard.

(c)

As regards the dismissal of the four BMWU officials, the Committee expects that the
Industrial Court will bear in mind the principles of freedom of association cited in its
conclusions when considering their appeal and requests the Government to keep it
informed of the outcome and to transmit a copy of the judgement as soon as it is handed
down.

(d)

The Committee requests the Government to consider all possible measures aimed at
ameliorating the industrial relations climate in the Debswana Mining Company. It
requests the Government to keep it informed in this regard.

36. In a communication dated 28 November 2007, the Government states that the case of the
dismissal of 461 employees was scheduled to be heard by the Industrial Court on
22–24 October 2007, and that a copy of the judgement would be transmitted to the
Committee. With regard to Mr Masole, the Government indicates that he was not brought
on charges but instead – and as it had previously indicated – was issued a written warning
that has since lapsed for inciting employees to refuse to vacate company housing. On
27 June 2005, Mr Masole applied for retirement from the mine (Mr Masole was 59 years
old at the time, whereas the retirement age for mine employees is 60 years). The
Government adds in this respect that Mr Masole’s last working day was 30 December
2005, after which he retired with full pension benefits.

37. With regard to the case of the dismissal of four BMWU officials, the Government states
that the matter is before the Industrial Court: a copy of the judgement would be transmitted
once it is handed down. Finally, the Government states that the Debswana Mining
Company continues to recognize the BMWU and indicates in this regard that a total of
eight collective agreements had been concluded between the two parties for the period
2004–07.

38. The Committee takes due note of the Government’s indications respecting Mr Masole and
the agreements entered into between the Debswana Mining Company and the BMWU.
Further noting that the cases concerning the 461 dismissed employees and the four
dismissed union officials were pending before the Industrial Court, and that copies of the
judgements would be provided once they were handed down, the Committee reiterates its
expectation that the Industrial Court will bear in mind the principles of freedom of
association cited in its previous conclusions when considering the appeal of the four union
officials [see 346th Report, para. 331].

Case No. 2523 (Brazil)
39. The Committee last examined this case at its June 2007 meeting when it made the
following recommendations [see 346th Report, paras 337–355]:

8

(a)

The Committee requests the Government: (i) to take the necessary steps to amend the
legislation so as to allow workers to form trade union organizations at the enterprise
level, if they so wish; and (ii) having regard to the national context and the specific
circumstances of this case, to take steps to have the two officials of SINDFAVIP
reinstated. The Committee requests the Government to keep it informed in this regard.

(b)

With regard to the allegations concerning the dismissal, on 9 December 2005, of all the
teachers who had participated in the creation of the ADUCB-Sección Sindical and the
dismissal, in 2004, of all the executive members of the SINDUNICALDAS, the
Committee requests the Government to take measures without delay to hold an
investigation to determine the motives and specific facts behind the dismissal of the
officials in question and, if it is established that they were dismissed for carrying out
legitimate trade union activities, that it take steps, having regard to the national context
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and the specific circumstances of this case, to have them reinstated in their posts. The
Committee requests the Government to keep it informed in this regard.
(c)

With regard to the allegations concerning the dismissal of ten members of the executive
committee of the SINDUNIT – a branch of ANDES-SINDICATO NACIONAL – and
the seven members of the Council of Representatives of the Trade Union Branch of
Teachers at the UNIMEP, the Committee requests the Government to take measures
without delay to hold an investigation to determine the motives and specific facts behind
the dismissal of these officials and, if it is established that they were dismissed for
carrying out legitimate trade union activities, that it take steps, having regard to the
national context and the specific circumstances of this case, to have them reinstated in
their posts. The Committee requests the Government to keep it informed in this regard.

(d)

With regard to the allegation that national legislation does not recognize the offence of
anti-union acts against union members, and that there is therefore no protection
mechanism to avoid discrimination against workers on the grounds of their membership
of an organization, the Committee requests the Government to take measures to amend
the legislation so as to bring it into conformity with freedom of association principles
and to keep it informed of developments in the legal passage of the proposal for trade
union reform to which the Government refers and which covers this issue. Moreover, the
Committee reminds the Government that it may avail itself of the technical assistance of
the Office, if it so wishes.

40. In a communication dated 5 March 2008, the Government sent the following information
on the case:
–

With regard to recommendation (a): (i) the Government indicates that: (1) through the
establishment of the National Labour Forum (FNT) in July 2003, in accordance with
ILO procedures and standards, the Government consolidated a space for social
dialogue with the most important workers’ and employers’ representatives in the
country; (2) the initial idea for the proposal was to establish a space for dialogue and
negotiation on labour relations, with the intention of drawing up legislative proposals
for trade union and labour reform, taking Convention No. 87 as a basis for the
discussions; (3) even though the social dialogue initiative was a positive experience,
the proposed reforms met with broad rejection; (4) the outcomes in the areas of
potential agreement between the parties were the consolidation of a proposed
amendment to the Constitution, which is currently before the National Congress
(PEC 369/05), and a draft text of a labour relations bill, which is awaiting the
outcome of the constitutional amendment; (5) the examination of PEC 369/05 gave
rise to intense debate and strong union opposition, with one of the focal points of
discussion being the ending of the exclusive representation rights of unions (the
system of trade union unity under which a single union is granted exclusive
representation rights for a specific occupational or economic category within a
particular territory, which may not be smaller than a municipality); (6) the resistance
is principally based on the fact that the trade union movement in Brazil has a political
culture of trade union organization that has been consolidated over more than
60 years; and (7) the federal Constitution of 1988 and the reference that it makes to
the principle of freedom of association undeniably constituted a framework for the
transition towards the democratization of the trade union system in Brazil, even
though this was mitigated by the maintenance in the same text of the principle of a
single trade union system. The Committee notes this information and requests the
Government to continue making every effort to amend the legislation so as to permit
workers to establish unions of their own choosing, including at the enterprise level, if
they so wish.

–

With reference to recommendation (a): (ii) in relation to the possibility of reinstating
the dismissed teachers, the Government indicates that: (1) there is a special judicial
system to settle disputes arising out of labour relations, whether their origins are legal
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or economic; (2) where disputes are of an economic nature, the legal system
envisages the remedy of recourse to the labour courts; (3) however, there is no
possibility of success through government action in this area as, in the specific case of
the Trade Union Branch of Teachers at Ipojuca Valley Faculty (SINDFAVIP), only
one of the parties has requested mediation. The Committee notes this information and
requests the Government to indicate whether the two union leaders of SINDFAVIP
who were dismissed have taken their case to the labour courts and, if so, to provide a
copy of the ruling.

10

–

In relation to recommendations (b) and (c), the Government indicates that: (1) a
motion in support of the Committee’s recommendations concerning the arbitrary
dismissal of union leaders was adopted by the Commission of the Federal Senate
requiring, among other measures, an investigation into the reasons for the dismissals
denounced by ANDES, the reinstatement of the teachers and the adoption of
legislation to ensure recognition of the union at the workplace; (2) the investigation is
to be conducted by a commission composed of the parties which participated in the
hearing, together with the university authorities, to identify the reasons for the
dismissal of the teachers, the labour and union policies of the universities concerned,
and respect for human rights and particularly the right to freedom of association and
freedom of education; and (3) the representative of the Office of the Labour
Prosecutor considered that a statement by a dismissed teacher during the hearing
constituted a denunciation of the recurrent practice by faculties and/or universities of
establishing blacklists to prevent the recruitment of teaching staff who are active in
the union movement, which means that the facts can be investigated in depth. The
Ministry of Labour and Employment expressed agreement in this respect. The
Committee requests the Government to keep it informed of the outcome of these
investigations, including those of the Office of the Labour Prosecutor.

–

With regard to recommendation (d), the Government indicates that: (1) with a view to
resolving the issue of the non-recognition of the offence of anti-union acts, in the
context of the FNT, a draft union reform was drawn up in collaboration with workers
and employers which envisages the establishment of the offence of anti-union acts,
with penalties for those committing such offences, which will be applied by the
Ministry of Labour and Employment; (2) the finalization of the procedure relating to
the constitutional amendment referred to under recommendation (a) is awaited before
officially submitting the draft bill, which envisages a series of situations that would
constitute anti-union acts (under the terms of the draft bill, anti-union acts would
consist of: making recruitment subject to membership or non-membership of a union
or to giving up union membership; dismissal or discrimination for union reasons, for
participating in a strike or representing workers at the workplace; placing workers
under the obligation to be present at work with a view to undermining or rendering
difficult the exercise of the right to strike; the hiring of workers to replace striking
workers; and violating the duty of good faith in collective bargaining); (3) under the
terms of the draft bill, workers can also commit anti-union acts if they: interfere in
any manner in the organization of employers; incite the employer to recruit or dismiss
any person on grounds of their membership or non-membership of a union; call a
strike without prior notification to the employer or the employer’s organization,
except in cases of strikes arising out of wage arrears or failure to comply with the
collective agreement; and if they are in violation of the duty of good faith in
collective bargaining; (4) with reference to the penalties to be imposed, even though
they were discussed in the FNT, it was not possible to achieve consensus on the
subject, especially with the employers’ group, particularly in relation to the amount of
the fine to be imposed in the event of anti-union acts; (5) this position by the
employers and, on the other hand, a certain opposition on the union side regarding the
elimination of the single union system, have contributed to the delay in examining the
constitutional amendment, although this has not prevented the Government from
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continuing to seek a definitive solution to these problems. The Committee notes this
information and requests the Government to keep it informed of the progress made in
relation to the proposed union reform and the draft constitutional amendment.

Case No. 2430 (Canada)
41. The Committee last examined this case, which concerns the provisions of a statute
(Colleges Collective Bargaining Act, R.S.O. 1990, c.15) that denies all public colleges
part-time employees the right to join a union and engage in collective bargaining, at its
November 2007 meeting [348th Report, approved by the Governing Body at its
300th Session, paras 50–52]. On that occasion, the Committee, noting that the issue was
under review between the Minister and Deputy Minister of the Government of Ontario and
the complainant Ontario Public Service Employees’ Union (OPSEU), expressed the hope
that the question of ensuring that academic and part-time support staff in colleges of
applied arts and technology in Ontario fully enjoy the rights to organize and to bargain
collectively will be fully examined, and requested the Government to keep it informed of
any legislative measures taken in this respect.

42. In a communication dated 17 December 2007, the Government indicates that on 30 August
2007, the Government of Ontario announced that it intended to amend the Colleges
Collective Bargaining Act to extend collective bargaining rights to part-time academic and
support staff workers at Ontario’s colleges of applied arts and technology. The proposal is
part of a broader review of collective bargaining at Ontario’s colleges. A written report
setting out the Review’s findings and recommendations would be submitted to the Minister
of Training, Colleges and Universities by the end of February 2008. This would be
followed by legislation to implement the Government’s commitment.

43. The Committee takes note with interest of the Government’s announcement that it intends
to amend the Colleges Collective Bargaining Act to extend collective bargaining rights to
part-time academic and support staff workers at Ontario’s colleges of applied arts and
technology. It requests the Government to keep it informed of progress made in the
adoption of legislation on this issue so that part-time academic and support staff in
colleges of applied arts and technology in Ontario fully enjoy the rights to organize and to
bargain collectively.

Case No. 1962 (Colombia)
44. The Committee last examined this case at its meeting in November 2006 [see
343rd Report, paras 53–55]. On that occasion, the Committee requested the Government
and the Public Employees’ Trade Union of the Municipality of Neiva to seek a solution to
the dispute arising from the dismissal of workers of the Municipality of Neiva in violation
of the collective agreement, and whose amparo proceedings were rejected by the
Constitutional Court, in order to ensure full compensation for the dismissed workers.

45. In a communication dated 21 March 2007, the Government reiterates that a court order is
necessary for the compensation to be paid. In its communication dated 6 June 2007, the
trade union states that the situation has not changed and that the workers have not received
any compensation.

46. The Committee therefore repeats its previous recommendations, namely, given that the
legal action does not by its nature have a bearing on the substance of the matter at issue,
i.e. payment of full compensation to the workers, and that the court ruling provides that “it
is not incompatible with the need for the Government and the trade unions to proceed in
such a way as to secure adequate compliance with the recommendations of the Committee
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on Freedom of Association …”, the Committee again requests the Government and the
trade union to seek a negotiated solution regarding compensation for the dismissed
workers.

Case No. 2046 (Colombia)
47. The Committee last examined this case at its meeting in November 2007 [see
348th Report, paras 53–57]. On that occasion, the Committee made the following
recommendations on the matters that were still pending.

48. The Committee requested the Government to keep it informed of the final outcome of the
pending appeals of Mr Rodas in the High Court of Medellín (Labour Division) against the
legal action taken by Cervecería Unión SA to suspend his trade union immunity.

49. As regards the allegations concerning the closure of several Bavaria SA plants, which led
to a drastic decline in the number of union members, in relation to which, according to the
Government, the Territorial Directorate of Cundinamarca, Inspectorate No. 10, had
launched an administrative inquiry into the matters raised in the complaint, the Committee
requested the Government to take the necessary steps to ensure that the inquiry produces
concrete results in the near future.

50. The Committee requested the Government to take the necessary measures to ensure that
union dues are collected without delay, on behalf of SINTRAFEC, from non-union
workers employed by the National Federation of Coffee Growers of Colombia who benefit
from the collective agreement.

51. In communications dated 17 December 2007 and 18 and 19 February 2008, the
Government sent the following information.

52. With regard to the legal proceedings relating to Mr José Everardo Rodas, the High Court
of Medellín ordered Cervecería Unión SA to reinstate Mr Rodas in his post, with the
payment of all wages owed for the period from his dismissal to his reinstatement. The
Committee notes this information.

53. With regard to the allegations made by the Single Federation of Workers (CUT) dated
15 February 2006 concerning the closure of several Bavaria SA plants, which led to a
drastic decline in the number of union members, in relation to which, according to the
Government, the Territorial Directorate of Cundinamarca, Inspectorate No. 10, had
launched an inquiry [see 344th Report, para. 45], the Government states in its present
communications that no investigation of the aforementioned company has been conducted.
The Committee therefore requests the Government to launch an independent inquiry into
these allegations without delay so that it can be established whether the plant closures
were based on anti-union grounds.

54. As regards the collection of union dues, on behalf of SINTRAFEC, from non-union
workers employed by the National Federation of Coffee Growers of Colombia who benefit
from the collective agreement, the Government points out that the allegations have been
examined and the Supreme Court of Justice denied the right to collect union dues for the
1984–87 period. In this respect, the Committee observes that the allegations do not refer to
the collection of union dues for the 1984–87 period but are new allegations to the effect
that no dues are being collected at present from non-union members who benefit from the
collective agreement. The Committee therefore requests the Government once again to
take the necessary steps to ensure that, where the collection of dues is provided for under
the collective agreement in force, this is effected without delay and requests the
Government to keep it informed in this respect.
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Case No. 2068 (Colombia)
55. The Committee last examined this case at its meeting in November 2007 [see 348th
Report, paras 58–63]. On that occasion, the Committee requested the Government: (a) in
relation to the dismissal of union leaders of the Employees’ Association of the National
Penitentiary and Prison Institute (ASEINPEC), Mr Henry Buyucue Penagos, Mr Germán
Amaya Patiño, Mr Gustavo Gutiérrez Rojas and Mr Harold Nieto Rengifo, to do
everything in its power to ensure that the proceedings are concluded in the near future and
to keep it informed in particular with regard to the status of the trial of Mr Amaya Patiño,
to whom it did not refer in its reply; (b) regarding the allegations made by FETRANDES
referring to the dismissal of a member of the executive committee, Mr Jorge Eliécer
Miranda Téllez, in the context of the restructuring of the Bogotá Traffic and Transport
Department, without the suspension of trade union immunity, the Committee requested the
Government to conduct an investigation to establish whether Mr Miranda Téllez was
indeed dismissed without the suspension of trade union immunity required by law and, if
so, to ensure that he is reinstated without delay and to keep it informed in this respect.

56. In its communication dated 26 November 2007, the ASEINPEC indicated that, with regard
to the dismissals of Mr Henry Buyucue Penagos, Mr Germán Amaya Patiño, Mr Gustavo
Gutiérrez Rojas and Mr Harold Nieto Rengifo, according to information supplied by
INPEC, the personal files contain no evidence that the suspension of trade union immunity
was requested. With regard to Mr Amaya Patiño, the trade union states that the judicial
authority did not recognize his union immunity and therefore refused to reinstate him.

57. In a communication dated 18 February 2007, the Government states that the legal
proceedings initiated by Mr Buyucue Penagos, Mr Gutiérrez Rojas and Mr Nieto Rengifo
before the competent judicial authorities are still pending. Regarding the case of
Mr Amaya Patiño, the Government states that he was refused reinstatement because
Mr Amaya Patiño initiated proceedings for protection which are pending with the
22nd Administrative Court of Medellín. In this respect, the Committee hopes that the
proceedings in question will be completed soon and requests the Government to keep it
informed of their outcome.

58. With regard to the dismissal of Mr Jorge Eliécer Miranda Téllez, the Government states
that the District Administration of Bogotá requested the suspension of trade immunity in
order to dismiss him, and this was authorized by the 19th Circuit Labour Court, at first and
second instance. The appeal for annulment lodged by the trade union leader was dismissed.
The Committee notes this information.

59. Finally, by a communication dated 29 November 2007, the Single Federation of Workers
(CUT) alleges that the Alacalis de Colombia Ltda. company did not implement the
settlements reached with the dismissed workers in the context of the liquidation of the
company, in which the payment of wages, benefits and compensation was agreed. The
Committee observes that the Government has not sent any observations in this respect and
requests it to conduct an investigation in order to determine whether the workers have
indeed been compensated and, if not, to take the necessary steps to ensure that the
corresponding compensation is paid without delay to the dismissed workers.

Case No. 2297 (Colombia)
60. The Committee last examined this case at its meeting in November 2007 [see
348th Report, paras 77 and 78]. On that occasion, the Committee requested the
Government to carry out an investigation in order to determine whether the trade union
officials of the General Directorate of Taxation Support of the Ministry of Finance and
Public Credit were dismissed without their trade union immunity being taken into account
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and, if that was the case, to take measures to ensure that they were reinstated on the payroll
without delay and paid the wages that were owed to them.

61. By a communication dated 30 September 2007, the Antioquia branch of the Single
Confederation of Workers (CUT) repeats its allegations. In its reply of 17 December 2007,
the Government reiterates that the events in question relate to a restructuring process that
took place in 1992 in accordance with the law, just as the workers are obliged to present
themselves to the judicial bodies within the deadlines prescribed by the law.

62. The Committee observes that the Government’s communication does not reply to the
Committee’s request. The Committee therefore requests the Government once again to
carry out an investigation in order to determine whether the trade union officials of the
General Directorate of Taxation Support of the Ministry of Finance and Public Credit
were dismissed without their trade union immunity being taken into account and, if so, to
take measures to ensure that they are reinstated and paid the wages owed to them. The
Committee requests the Government to keep it informed in this respect.

Case No. 2480 (Colombia)
63. The Committee last examined this case at its meeting in June 2007 [see 346th Report,
paras 425–441]. On that occasion, the Committee requested the Government: (a) with
regard to the allegations of the Single Confederation of Workers of Colombia (CUT)
concerning numerous anti-union acts against SINTRAQUIM members by the enterprise
Laboratorios Biogen de Colombia, and against seven leaders of the trade union in
particular (María Eugenia Reyes, Hugo Aguilar, Nubia Marcela Avendaño, David
Villamizar, Sandra Duarte, Cristina Moore and Luis Fernando Cárdenas) who were
transferred to other enterprises, suffered a deterioration in their working conditions and
faced sanctions of up to two months’ suspension from their posts, among other things, to
take the necessary measures to ensure that an independent investigation was instituted
without delay into the enterprise Laboratorios Biogen de Colombia and, if the allegations
were confirmed, to ensure that all measures prejudicial to those trade union leaders
remained without effect, that those individuals were reinstated to their posts with payment
of wages owed and appropriate compensation and that those responsible were punished
appropriately; and (b) with regard to the alleged dismissal by the Bogotá
Telecommunications Enterprise (ETB) of three workers (Jhon Mauricio Bonilla Vargas,
Hugo Fabián Marín Tovar and Ricardo Avila Peralta) who were members of
SINTRATELEFONOS without advance notice given to their trade union organization,
with the aim of creating a climate of intimidation concerning the trade union, to take the
necessary measures to ensure that an independent inquiry was carried out and, if it was
found that the dismissals had anti-union grounds, that the workers were reinstated without
delay and paid the wages owed and appropriate compensation.

64. In a communication of 5 September 2007, the Government reports, with regard to the
CUT’s allegations concerning anti-union acts against SINTRAQUIM members (María
Eugenia Reyes, Hugo Aguilar, Nubia Marcela Avendaño, David Villamizar, Sandra
Duarte, Cristina Moore and Luis Fernando Cárdenas), that these members are currently
working on Laboratorios Biogen premises, performing duties that form part of the
production process, under the authority of the Quality Assurance and Control Department;
the enterprise provides them with two meals a day and the sanctions that were handed
down to them were not put in place, in some cases because of a court order and in others
because they were lifted by the enterprise, which reimbursed to the workers the money it
had retained on those grounds. The Committee takes note of this information.

65. With regard to the alleged dismissal by the ETB of Jhon Mauricio Bonilla Vargas, Hugo
Fabián

14

Marín

Tovar

and

Ricardo

Avila

Peralta,

who

were

members

of

GB302_5_[2008-05-0330-1]-Web-En.doc

GB.302/5

SINTRATELEFONOS, the Government reports that the action for protection of
constitutional rights (tutela) filed by Mr Bonilla Vargas and Mr Marín Tovar was
unsuccessful because the judicial authority considered that the workers should seek
recourse through the ordinary labour courts and that the enterprise had acted in accordance
with a court order. With regard to Mr Avila, the Government reports that, as a result of a
protection ruling by the constitutional court (sentencia de tutela), the ETB proceeded to
reinstate him. The Committee requests the Government to indicate whether Mr Bonilla
Vargas and Mr Marín Tovar have initiated legal proceedings against the decision to
dismiss them.

Case No. 2436 (Denmark)
66. The Committee last examined this case, which concerns allegations that the Danish Taxi
Companies’ Employers’ Association established a puppet union named the Drivers’
Association and entered into a collective agreement with the latter, in its November 2006
session. On that occasion, the Committee made the following recommendation [see
343rd Report, paras 598–632]:
Given the serious nature of the allegations of interference by the taxi companies in the
creation of the Drivers’ Association that have been raised by the complainant and, in the
absence of any pending court review of or determination as to the legitimacy and
independence of the Drivers’ Association, the Committee requests the Government to
ensure that the competent national body duly investigates these allegations so that
corrective measures can be taken against any interference found. The Committee
requests the Government to keep it informed of the measures taken in this respect.

67. In its communication of 9 November 2007, the Government states that the complainant
organization, the Union of Drivers in Copenhagen (UDC) had settled its dispute with its
employer. As the complainant has refrained from pursuing legal action to obtain a court
ruling, there was no longer a case pending in the Danish legal system involving the matters
raised in the present case.

68. The Government indicates that respect for freedom of association principles implies that it
cannot intervene in the creation of an organization, or dictate how an organization
exercises its right to enter into agreements. The Government indicates that it has
implemented the European Convention on Human Rights, including Article 11 concerning
freedom of association, and established an appropriate machinery to ensure the freedom of
association principles enshrined in Convention No. 98. In this regard, the Government
points out that the competent body, which may investigate and decide whether or not an
agreement is a proper agreement between two independent parties, is the judiciary, in
particular the civil courts and the Danish Labour Court – a specialized court that deals with
matters related to Conventions Nos 87 and 98, is composed of judges and representatives
of the social partners, and is characterized by rapid legal proceedings. The Government
further states that it has no mandate to, ex officio, interfere in organizational matters and
consequently an examination of the matter can only be established by a court ruling. It is
up to the parties claiming violation of their rights, therefore, to pursue legal actions. The
Government maintains, in this regard, that the fact that the matter raised in the present case
was not reviewed by the High Court due to the parties having reached a settlement cannot
oblige it to take action.

69. The Committee notes the Government’s indication that the complainant has reached a
settlement with the employer, and that the complainant itself has not come forward with
further information or additional allegations respecting the present case. The Committee
considers that this case does not call for further examination.
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Case No. 2435 (El Salvador)
70. At its June 2007 meeting, the Committee made the following recommendations on the
matters that were pending [see 346th Report, para. 913]:
(a)

The Committee requests the Government to keep it informed of the final outcome of the
proceeding, which should be expeditious, relating to the fine imposed on Industria de
Hilos de El Salvador, SA de CV for the dismissal of trade union official Oscar López
Cruz and for the payment of the wages owed to him and appropriate compensation.

(b)

The Committee requests the Government to keep it informed of the final outcome of the
legal proceedings it mentioned concerning payment of compensation, wages and other
benefits to the workers by the enterprise Hermosa Manufacturing SA de CV.
Furthermore, the Committee requests the Government to take the necessary steps to
conduct an investigation without delay to determine whether, as claimed by the
complainants, the work stoppages in the enterprise were carried out in order to avoid the
list of demands submitted by the STITAS trade union, and to keep it informed of the
outcome of the investigation.

(c)

The Committee requests the Government to keep it informed of any legal action initiated
by the officials of the STITAS trade union who were dismissed from CMT, SA de CV;
the Committee also requests the Government to take the necessary steps to reinstate the
officials in question without loss of salary if it is found that they were dismissed on antiunion grounds. Likewise – noting that the Government has not denied this allegation –
the Committee requests the Government to take immediate action to stop the harassment
and hounding at the homes of the STITAS trade union officials, where this is taking
place, and punish those guilty of these acts and provide compensation to the victims.

(d)

With regard to Diana, SA de CV, the Committee requests the Government: (1) to keep it
informed of the employment situation of Daniel Ernesto Morales Rivera who, according
to the Government, is being paid wages but has not been reinstated in his post; (2) to
initiate an investigation without delay to determine the reasons for which Carlos
Mauricio Flores Saldaña and Rafael Antonio Soriano, members of the SIDPA trade
union, were dismissed and to keep it informed on that matter; and (3) to initiate an
investigation without delay to determine the specific facts which led to the disciplinary
sanctions resulting in the dismissal of José Alfredo Ramírez Merino, Yanira Isabel
Chávez Rodríguez and Heidi Sofía Chávez Leiva.

71. In its communications dated 11 June, 31 August and 17 December 2007, the Government
provides the following information.

72. With regard to the allegations concerning the enterprise Industria de Hilos de El Salvador,
SA de CV, the Government indicates that the procedure to impose a fine on the enterprise
Industria de Hilos de El Salvador, SA de CV, for the dismissal of union official Oscar
López Cruz and to order payment of the wages due to him because of a fault on the part of
the employer has gone to appeal as the enterprise did not accept the fines imposed. In this
respect, once the appeal procedures have been completed, the Committee on Freedom of
Association will be informed of the outcome without delay. The Committee notes this
information and requests the Government to provide a copy of the ruling that is handed
down.

73. With reference to the allegations concerning the enterprise Hermosa Manufacturing, SA
de CV, the Government states that it has requested information from the Office of the
Prosecutor-General of the Republic on the situation and outcome of the court action
initiated by certain workers (the sentences and their implementation, etc.) in relation to the
payment of wages, benefits and other compensation. The Committee requests the
Government to keep it informed in this respect.
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74. The Government recalls in its reply that the enterprise has been closed down definitively
since May 2005. The Committee concludes that its request for an investigation of the
allegation that the work stoppages in the enterprise were carried out in order to avoid the
list of demands submitted by the STITAS trade union, is no longer timely, and it will not
therefore pursue its examination of this matter.

75. In relation to the allegations concerning the enterprise CMT, SA de CV, the Government
indicates that as soon as it is informed through any channel of the legal action taken by the
dismissed union officials it will notify the Committee, but that up to now these union
officers have not approached the institutions of the Secretariat of Labour and Social
Security. The Committee once again requests the Government to keep it informed of any
court action taken by these union officials and, if it is confirmed that they were dismissed
for anti-union reasons, to take measures for their reinstatement without loss of wages.
With reference to the allegation of harassment and the hounding of the STITAS union
officers at their homes, the Government recommends that the persons concerned file
complaints with the Office of the Prosecutor-General of the Republic so that it can conduct
the necessary investigations and identify those responsible. The Committee invites the
complainant organizations and the STITAS union officials who were, according to the
allegations, victims of harassment and hounding at their homes to lodge complaints with
the Office of the Prosecutor-General so that those responsible can be identified,
prosecuted and, where found guilty, punished.

76. With regard to the allegations concerning the enterprise Diana, SA de CV, the Government
indicates with reference to Daniel Ernesto Morales Rivera that, despite not having been
reinstated in his job, the enterprise continues to pay the wages that were due to this union
member because of a fault on the part of the employer, as well as the other benefits
payable under the collective labour agreement concluded between the enterprise and the
union. In relation to the investigation requested by the Committee to determine the reasons
for the dismissals of Carlos Mauricio Flores Saldaña and Rafael Antonio Soriano,
members of the SIDPA trade union, and to determine the specific facts which led to the
disciplinary sanctions resulting in the dismissal of José Alfredo Ramírez Merino,
Yanira Isabel Chávez Rodríguez and Heidi Sofía Chávez Leiva, the Government reiterates
that the General Directorate of Labour Inspection has not been notified of the dismissals of
Carlos Mauricio Flores Saldaña and Rafael Antonio Soriano. With reference to the
dismissals of José Alfredo Ramírez Merino, Yanira Isabel Chávez Rodríguez and Heidi
Sofía Chávez Leiva, the Government once again indicates that they were dismissed for
repeated disciplinary faults in the performance of their work and that they did not at the
time have the status of union officials or members.

77. The Government adds that, in the light of the foregoing, it is the responsibility of the
workers who were dismissed to file the respective complaints with the labour courts so that
they can determine whether or not they were lawful.

78. The Committee regrets that the enterprise Diana, SA de CV, has not allowed Daniel
Ernesto Morales Rivera to be reinstated in his job (even though his wages continue to be
paid) and it requests the Government to keep it informed of developments in the situation
of this SIDPA union member and of any action that may be taken by the authorities for his
effective reinstatement. The Committee requests the Government to specify the precise acts
that were considered to be disciplinary faults resulting in the dismissal of union members
José Alfredo Ramírez Merino, Yanira Isabel Chávez Rodríguez and Heidi Sofía Chávez
Leiva. The Committee invites the complainant organizations and the union members
Carlos Mauricio Flores Saldaña and Rafael Antonio Soriano (members of the SIDPA) to
contact the Ministry of Labour with a view to clarifying the circumstances of their
dismissals and so that compensation procedures can be set in motion if their dismissals are
found to be for anti-union reasons.
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Case No. 2551 (El Salvador)
79. At its meeting in November 2007, the Committee examined allegations that Ms Suyapa
Martínez, an official of the National Association of Vendors, Small Traders and Similar
Workers (ANTRAVEPECOS), had been detained and prosecuted for terrorist acts, when in
fact this was due to her participation in a protest against the eviction, by court order, of
informal economy vendors and traders by the municipal authorities of Apopa. The
Committee requested the Government to transmit the decision handed down in respect of
this trade union official and trusted that the judicial authority would issue a ruling in the
very near future [see 348th Report, para. 583].

80. In its communication dated 17 December 2007, the Government states that the legal
proceedings against Ms Suyapa Martínez for offences of serious injury, damage and
aggravated damage have been definitively dismissed by the judicial authority.

81. The Committee notes this information.
Case No. 2502 (Greece)
82. The Committee last examined this case, which concerns Act No. 3371/2005 which enables
employers/banks to unilaterally denounce collective agreements concerning the
supplementary pension funds of bank employees, and then provides that the funds in
question will be obligatorily integrated into a single public fund, at its November 2007
meeting [348th Report, paras 90–95]. On that occasion, the Committee requested the
Government: (i) to resume full and frank consultations with the complainant Greek
Federation of Bank Employee Unions (OTOE) and banks as soon as possible, in order to
ensure that the future of the supplementary pension funds of bank employees and of their
assets is determined by mutual agreement of the parties to the collective agreements by
which the supplementary pension funds were set up, and to which only they contributed,
and to amend Act No. 3371/2005 to reflect the agreement of the parties; (ii) noting that the
Government had not provided any information in respect of the Committee’s
recommendation to amend section 2, paragraph 3, of Act No. 1876/1990 so as to ensure
that supplementary pension schemes may be the subject of collective bargaining, the
Committee requested the Government to keep it informed of any steps taken in this regard.

83. In a communication dated 30 October 2007, the complainant (OTOE) indicates that it
called upon the Government to organize and ensure a reliable and sincere dialogue at high
governmental level with the presence of the Minister and the parties concerned (OTOE,
banks), starting at point zero, with the aim to conclude agreements which would lead to the
reform of the legal framework. During the second meeting, which took place on
18 October 2007 at the Ministry of Employment, OTOE was found for a second time
facing the following situation: the Government was represented by the General Secretary
of the Ministry of Employment, whereas the banks were represented by minor executives,
who, after handing over to the Government letters on behalf of their management, declared
that they did not participate in any dialogue procedure and that they would remain at the
meeting only as observers. In commencing the dialogue procedure, the representative of
the Government informed OTOE that (i) according to the content of the letters by the
banks, they “are not willing to participate in any consultation or negotiation procedure in
the framework of the ILO decision, considering that they are fully satisfied with Acts
Nos 3371/2005 and 3455/2006 which they already apply”. (ii) The Government will in any
case defend the legal framework (Acts Nos 3371/2005 and 3455/2006) but is willing to
receive proposals from OTOE and will eventually proceed to amendments in the existing
legal framework, if considered necessary. OTOE strongly reacted to this and pointed out to
the Government representative that the procedure does not follow the ILO
recommendations; it asked the Government to guarantee a new procedure of genuine
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consultations between OTOE and the banks during which OTOE could submit its
proposals and which would lead to new agreements (in the framework of the ILO
decisions) and necessary changes to the legal framework, according to the new agreements
that will be concluded. The Government’s response was negative, which confirms that the
consultations organized by the Government are merely perfunctory.

84. The complainant adds that instead of adopting the recommendations and taking the
necessary initiatives to ensure sincere and constructive dialogue, the Government once
again proceeded hastily to unacceptable legislative intervention in the supplementary
pension fund of the Agricultural Bank of Greece. Despite the strong protests of the
Agricultural Bank Employees’ Association, the Government has transferred since
1 January 2007, their supplementary fund to a public fund, namely, the Single Fund for the
Social Insurance of Bank Employees (ETAT). It has also proceeded to a new phenomenal
legislative regulation (section 9, Act No. 3554/2007) by which in reality it abolishes the
supplementary special account “Pension Fund LAK”) created by joint agreement between
Attica Bank and the Employees’ Association of Attica Bank (SYTA) which was
implemented by agreement No. 147 of 5 June 1989 between Attica Bank and an insurance
company.

85. According to the complainant, the above legislative acts have created strong upheaval
among pensioners. Petitions for annulment and lawsuits were brought jointly by OTOE
and the employees’ associations of the various banks to the Court of Cassation and the
civil courts (Athens Court of First Instance) respectively: (i) petition by OTOE, the Alpha
Bankl Employees Association, the Emporiki Bank Employees Association, and the Attica
Bank Employees’ Association before the Court of Cassation; (ii) the lawsuits of Emporiki
Bank Employees Association against the Emporiki Bank before the single-member Court
of First Instance of Athens on the invalidity of the unilateral termination of the agreement
and the transfer of the supplementation pension fund to ETAT and the Special
Supplementary Fund for Employees’ Insurance (ETEAM); (iii) lawsuits of the Mutual
Assistance Fund of the personnel of the Geniki Bank and the Employees’ Association for
the non-insurance of the newly recruited staff in the Mutual Assistance Fund and its
transfer to ETEAM; and (iv) OTOE brought the issue to the human rights ombudsperson in
a letter Ref. No. 11452/25.2.2007.

86. In a communication dated 3 March 2008, the complainant indicates that the decision
No. 116/2008 of the Single-Member Court of First Instance of Athens recognized as
invalid the termination by Emporiki Bank on 12 September 2005 of the collective
agreement of 25 October 1948 and all amending acts of this agreement between Emporiki
Bank and the employees’ union, which concerned the establishment and operation of a
Mutual Assistance Fund for Supplementary Pensions. The complainant attaches the
decision, adding that it fully justifies OTOE on all issues.

87. In a communication dated 2 November 2007, the Government indicates that respecting its
commitments to the ILO, it has already initiated and intends to continue a series of
meetings with OTOE representatives and the banks concerned. Following a first meeting
on 2 August 2007, a new invitation was made by the Government for a second meeting
which took place on 18 October 2007, after the general elections. As in the first meeting,
the bank representatives attended the meeting, but stated that they were there only as
observers. Nevertheless, they presented the General Secretary of the Ministry of
Employment and Social Protection with their views in writing, which he accepted as an
indication of participation and presentation of opinions. The representatives of the
Government stressed once again the firm decision to continue the series of meetings, even
if the employers’ side insists on not participating actively. Hence, the Government awaits
the suggestions from the OTOE on the improvement of the institutional framework in the
field of the supplementary insurance of bank employees.
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88. In a communication dated 19 December 2007, the Government emphasizes that (i) the
Government representative has repeatedly attempted to defuse the situation, so that a
meaningful dialogue between the two parties can develop; however, the Government has
no jurisdiction under the law to oblige employers to participate actively in negotiations,
which of course, does not mean that it lacks a regulatory role in such cases, weighing the
views of each side and the realities; (ii) the Government never attempted to mislead the
ILO by holding perfunctory consultations; on the contrary, it insists on its intention and
repeatedly invites employers and workers to submit their proposals; the employers did so
in writing during the second meeting; the Government once again stressed during that
meeting its position that the contacts must continue even if the employers insist on not
actively participating and awaits for the proposals of the OTOE to be submitted; and
(iii) the Government never replied negatively to the request made by OTOE that the
necessary changes in the existing legislative framework be made; on the contrary, it
repeatedly assured the bank employees that it is disposed to proceed to the amendments,
which after the negotiations, will be considered to be necessary for the improvement of the
existing institutional framework. Concerning this crucial issue, however, the OTOE filed a
complaint to the Court of Cassation on 1 November 2007 and the hearing by the plenary of
the Court is set for 14 March 2008. The decision is anticipated with great interest by the
Greek Government.

89. With regard to its recommendation for the Government to bring the parties to full and
frank consultations in order to ensure that the future of the supplementary pension funds of
bank employees and of their assets is determined by mutual agreement and to amend Act
No. 3371/2005 to reflect the agreement of the parties, the Committee notes that according
to the complainant: (i) a second meeting was organized by the Government on 18 October
2007 but the complainant came to the conclusion that the consultations were perfunctory
as the Government had taken no measures to ensure that the employers genuinely
participate in the process; (ii) instead of implementing the Committee’s recommendations,
in 2007 the Government once again proceeded hastily to unacceptable legislative
intervention in the supplementary pension funds of the Agricultural Bank of Greece and
Attica Bank, despite strong protests; (iii) petitions for annulment and lawsuits were
brought jointly by OTOE and the employees’ associations of various banks to the Court of
Cassation and the civil courts (Athens Court of First Instance), respectively, where they
are pending; (iv) pursuant to one of these lawsuits, the Single-Member Court of First
Instance of Athens handed down decision No. 116/2008, which fully justified OTOE on all
issues.

90. The Committee notes that the Government stresses once again its firm decision to continue
the series of meetings, even if the employers’ side insists on not participating actively and
adds that the employers furnished their views in writing, even though they refused to
participate in direct dialogue with the union; the Government took this as a form of
participation and awaited the written proposals of the complainant OTOE. However, the
filing of a complaint to the Court of Cassation on 1 November 2007 appears to have
interrupted the negotiations. The Government awaits the decision of the Court of
Cassation while the hearing by the plenary of the Court was set for 14 March 2008.

91. The Committee takes note of the decision of the Single-Member Court of First Instance of
Athens in the lawsuit filed against Emporiki Bank. It notes, among other things, that the
Court found the unilateral denunciation of the collective agreement of 25 October 1948 (as
amended on several occasions, most recently in 1996) by which a supplementary pension
fund had been established for the employees of the bank, to be invalid because the serious
grounds invoked by the bank for the denunciation were found to be unsubstantiated.
Moreover, the Court found that the obligatory transfer of assets from the supplementary
pension fund to the public funds (ETEAM and ETAT) on the basis of section 26 of Act
No. 3455/2006 is contrary to articles 4(1) and (2) and 5(1) of the Constitution, which
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guarantee economic freedom, including the freedom to conclude contracts freely. The
Court also ruled that even though article 22(5) of the Constitution, which provides that the
State will oversee the social security of workers according to the laws of the land, gives the
legislature the principal role in regulating social security, it does not prevent the
conclusion of supplementary (private) insurance agreements between employers and
workers, especially when such supplementary schemes provide additional protection and
higher pensions. Furthermore, the Court found that the legislative intervention into this
matter was not justified by reasons of general public or social interest or the need to
protect the economy as a whole, since the issue in question concerns only one specific
category of workers and the private interests of particular banks.

92. The Committee requests the Government to indicate the measures taken pursuant to the
decision of the Single-Member Court of First Instance of Athens in the lawsuit filed against
Emporiki Bank, and to keep it informed of the outcome of the other lawsuits (filed by the
Mutual Assistance Fund of the personnel of Geniki Bank and this bank’s Employees’
Association) and to communicate the decision of the Court of Cassation as soon as it is
handed down; it also requests to be kept informed of any steps taken by the human rights
ombudsperson.

93. The Committee, regretting that the Government took further legislative measures to
transfer additional supplementary pension funds – created through collective agreements –
to public funds without the agreement of both parties, requests the Government to refrain
from any further legislative interference so as to allow for the issue of the future of the
supplementary pension funds of bank employees and their assets to be determined by
mutual agreement of the parties. It once again invites the Government to host full and
frank consultations on this matter with the full participation of both parties, and to amend
Act No. 3371/2005 to reflect their eventual agreement.

94. On the issue of section 2, paragraph 3, of Act No. 1876/1990 which prevents, according to
the Government, supplementary pension schemes from being the subject of collective
bargaining, the Committee notes that according to the abovementioned court decision, the
prohibition of regulating through collective agreements issues related to pensions does not
apply to the collective contracts reached in this case, which are not typical collective
agreements under the scope of Act No. 1902/1990; this is all the more so, according to the
Court, in the light of the constitutional provisions which underpin the whole issue.
According to the court, the legislature has implicitly confirmed that the parties have the
right to conclude collective agreements on this issue by passing into law a 1994 collective
agreement between the banks and OTOE, according to which the banks had the obligation
to compensate any deficit in the supplementary pension schemes (section 56, Act
No. 2224/1994). The Committee takes note of this information. The Committee requests the
Government to take all measures, including legislative if necessary, to clarify this issue, so
that supplementary pension schemes may be the subject of collective bargaining and
brings this aspect of the case to the attention of the Committee of Experts.

Case No. 2330 (Honduras)
95. At its meeting in March 2007, the Committee requested the Government to inform it of the
outcome of the action relating to the fine of 500 lempiras imposed on the teachers’
organizations COPEMH and COPRUMH [see 344th Report, paras 85–87].

96. In its communication of 28 February 2008, the Government states, with regard to the
proceedings relating to the imposition of fines on COPEMH and COPRUMH, that an
appeal has been lodged against the decision reached by the Administrative Disputes Court,
which declared inadmissible the action brought by the representative of the trade unions.
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The Government adds that the appeal is pending in the Supreme Court of Justice, which
expects to issue its ruling at the end of May 2008.

97. The Committee takes note of this information and requests the Government to inform it of
the ruling issued by the Supreme Court of Justice.

Case No. 2517 (Honduras)
98. The Committee examined this case at its meeting in November 2007 [see 348th Report,
paras 822–837]. On that occasion, noting that the complainant emphasized the fact that
bringing a case before the courts would be too lengthy a process, the Committee requested
the Government to send copies of the labour inspection reports relating to this dispute
without delay, to continue taking measures, subject to substantive evidence and/or
information warranting the contrary, for the reinstatement of the many dismissed union
officials and members of the Trade Union of Workers at Industrias Tiara SA de CV
(SITRATIARA), and to ensure that the company does not adopt any anti-union measures,
in particular that it does not promote a “workers’ committee” as an alternative to the trade
union. The Committee also emphasized the need to impose speedy and dissuasive
sanctions for anti-union acts and requested the Government to keep it informed in this
regard.

99. In a communication dated 28 February 2008, the Government states, with regard to the
measures for the reinstatement of the dismissed union officials, that two complaints have
been filed with the First Divisional Labour Court of San Pedro Sula by the dismissed
workers. On 10 August 2006, Ms Laura Peña Bonilla, Ms María Zenia Gómez, Ms Mayra
Suyapa Carrasco and Mr Eusebio Martínez Alvarado filed an ordinary complaint relating
to their dismissal with the First Sectional Labour Court of San Pedro Sula in the
department of Cortés. The Government adds that, on 23 March 2007, the first instance
ruling was issued by the First Divisional Labour Court of San Pedro Sula in favour of the
complainant workers. Subsequently, on 10 May 2007, the Labour Appeals Court of the
department of Cortés upheld the aforementioned ruling. Consequently, the lawyer for
Industrias Tiara SA de CV submitted an appeal for legal irregularities to the Supreme
Court of Justice, contained in Case No. S.L. 212-07. The Government sees fit to mention
that the company against which the complaint was brought has expressed its intention, via
the Private Enterprise Board of Honduras, to comply with the ruling of the competent
national court. The Committee takes note of this information and requests the Government
to keep it informed with regard to compliance with the ruling.

100. The Government adds that, on 21 July 2006, the legal representative of the SITRATIARA
filed an ordinary complaint with the First Divisional Labour Court of San Pedro Sula in the
department of Cortés for the dismissal of the members of the executive committee. On
23 November 2006, Industrias Tiara SA de CV challenged the aforementioned initial
complaint. The second complaint is still before the first instance body on account of lack
of action by the complainant lawyer (the legal representative of SITRATIARA). The
Committee takes note of this information and requests the Government to inform it of the
outcome of the judicial proceedings in question.

101. With regard to the prevention of anti-union measures, the Government states that the State
Secretariat for Labour and Social Security Matters and the Private Enterprise Board of
Honduras have exchanged correspondence and held talks with their representatives with
regard to the complaint submitted by the International Textile, Garment and Leather
Workers’ Federation (ITGLWF) in order to prevent the implementation of anti-union
measures. The Committee takes note of this information.
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Case No. 2472 (Indonesia)
102. The Committee examined this case, which concerns alleged acts of anti-union
discrimination and employer interference against the SP Kahutindo trade union in PT
Musim Mas, at its November 2007 meeting [348th Report, approved by the Governing
Body at its 300th Session, paras 907–942]. On that occasion, the Committee made the
following recommendations:
–

The Committee requests the Government to keep it informed of the status of SP
Kahutindo in PT Musim Mas and of any future decision by the enterprise to re-employ
the members of SP Kahutindo who were dismissed as a result of the strike of September
2005, in conformity with the commitment taken by the company in this regard.

–

The Committee once again expresses the firm expectation that the Government will take
all necessary measures to establish a mechanism for the examination of allegations of
anti-union discrimination and employer interference which is expeditious, inexpensive
and fully impartial, and has the confidence of all parties, thus ensuring effective and
comprehensive protection against such acts in the future in conformity with Conventions
Nos 87 and 98. The Committee requests the Government to keep it informed of
developments in this respect.

103. In a communication dated 7 January 2008, the Government indicates that the Kahutindo
trade union continues to exist in PT Musim Mas and signed a collective agreement with the
company’s management on 8 February 2007. The agreement will remain in force until
7 February 2009. Moreover, the company is open to the re-employment of the dismissed
workers who can apply for re-employment in conformity with the existing recruitment
procedure.

104. The Government refers to the available mechanisms for the resolution of disputes and the
measures taken to promote freedom of association principles and protection against antiunion discrimination. It also indicates that a programme entitled “Social Dialogue for
Economic Growth and Principles and Rights at Work” is under way to provide training and
technical guidance and counselling so as to improve capacities and the quality of mediation
and conciliation in the Provinces of Jakarta and Kepulauan Riau. Another “Declaration
Project on Promoting and Realizing Fundamental Principles and Rights at work” has been
focusing on the Indonesian Police Department. These programmes have been designed to
foster understanding by stakeholders and improve capacity building. Social dialogue has
also been taking place at regional, province, district, city and national levels.

105. The Committee takes note of the information communicated by the Government with
regard to the continued existence of SP Kahutindo in PT Musim Mas, the signing of a
collective agreement and the company’s statement that it is open to re-employing the
dismissed workers in conformity with existing recruitment procedures. The Committee
expects that all dismissed workers still desiring re-employment will be effectively reemployed.

106. The Committee also observes that the legislative aspects of the case are being followed up
by the Committee of Experts on the Application of Conventions and Recommendations.

Case No. 2494 (Indonesia)
107. The Committee examined this case, which concerns alleged acts of anti-union
discrimination and refusal to negotiate by the PT Securicor Indonesia, at its November
2007 meeting [348th Report, approved by the Governing Body at its 300th Session,
paras 943–966]. On that occasion, the Committee made the following recommendations:
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(a)

Recalling that no one should be penalized for carrying out or attempting to carry out a
legitimate strike, the Committee requests the Government to specify the circumstances
under which only 24 out of 308 workers were finally reinstated pursuant to their
dismissal for having participated in the strike which began on 25 April 2005. Also,
noting that legislation must establish sufficiently dissuasive sanctions against acts of
anti-union discrimination to ensure the practical application of Articles 1 and 2 of
Convention No. 98, the Committee requests the Government and the complainant to give
their views on whether the payment received by the workers on the basis of the
agreement of 28 July 2006 is apt to serve as a sufficiently dissuasive sanction against
any future acts of anti-union discrimination by the employer.

(b)

The Committee requests the Government to indicate whether the charges brought against
the union President Fitrijansjah Toisutta and members Tri Muryanto and Edi Putra for
committing “unpleasant acts” against the Securicor/Group 4 Falck company are pending
before the courts or whether the charges have been dropped. In the event that this matter
is still before the courts, the Committee requests the Government to institute an
independent inquiry into this matter and, if it is found that the charges were brought for
having organized or participated in the peaceful strike which began on 25 April 2005, to
ensure that they be dropped immediately and to keep it informed of developments in this
respect.

108. In a communication dated 7 January 2008, the Government indicates that 46 out of the
308 workers who had been reported to the Committee have decided to resign with
compensation. On the remaining 262 workers (238 of which are workers of Securicor Co.,
Jakarta, and 24 workers of Securicor Co., Surabaya), the Government indicates that the
Central Committee for Industrial Dispute Settlement (P4P) decided to order their
reinstatement and the company failed to obtain permission to dismiss them. This decision
has been endorsed by the Supreme Court. During the period of execution of the Supreme
Court decision, the parties carried out negotiations and agreed on 28 July 2006 that the
workers in question would voluntary consent to their dismissal and receive compensation
amounting to twice the compensation provided for in the applicable laws. By the same
agreement, the parties agreed to mutually withdraw all civil and penal proceedings initiated
against the other party. Thus, the issue of proceedings instituted against Fitrijansjah
Toisutta, Tri Muryanto and Edi Putra has been settled.

109. The Government adds that it accords high importance to the principles of freedom of
association and protection against anti-trade union discrimination. Therefore, section 28 of
Act No. 21 of 2000 prohibits all forms of anti-union discrimination and provides for penal
sanctions and pecuniary penalties. Moreover, the Government has carried out various
programmes to improve understanding of freedom of association principles by the
stakeholders and build capacities. Among others, a programme has been focused on the
Indonesian National Police. The Government finally indicates that it encourages social
dialogue at all levels, i.e. province, district, national, conducted through tripartite
cooperation institutes, committees or forums.

110. The Committee takes note of this information.
Case No. 2139 (Japan)
111. The Committee last examined this case, which concerns allegations of preferential
treatment granted to certain workers’ organizations in the appointment of nominees to the
Central Labour Relations Commission (CLRC) and various Prefectoral Labour Relations
Commissions (PLRCs), at its May–June 2007 meeting. The Committee noted with regret
that, despite the recommendations concerning the composition of the CLRC it had
formulated in its 330th and 338th Reports, no nominees of the complainant, the National
Confederation of Trade Unions (ZENROREN), was appointed to the most recent term of
the CLRC. It recalled once again the necessity of affording fair and equal treatment to all
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representative organizations, with a view to restoring the confidence of all workers in the
fairness of the composition of labour relations commissions and other similar councils that
exercise extremely important functions from a labour relations perspective, and requested
the Government to keep it informed of all measures taken in this regard as concerns the
CLRC, as well as the Kyoto, Kanagawa and Hyogo PLRCs. Observing that the
complainant had appealed the 8 November 2006 decision of the Tokyo District Court,
which rejected its challenge to the appointments of the 28th term of the CLRC, the
Committee requested the Government to communicate a copy of its examination of the
case to the Tokyo High Court and to transmit a copy of the latter’s decision once it was
handed down [see 346th Report, paras 82–94].

112. In its communication of 4 October 2007, the complainant states that on 22 June 2007 the
Government published an announcement in the Official Gazette entitled “Call for
Nomination of Candidates to Fill a Vacancy Following the Death of a Member
Representing Workers for the 29th Term of the CLRC” and, in accordance with the
provision of article 20-1 of the Enforcement Order of the Trade Union Law, called on
eligible trade union organizations to nominate candidates for the vacancy. The National
Conference for the Democratization of Labour Relations Commissions, which comprises
three organizations – ZENROREN, JUNCHURITSU-ROSO Conference (a coordinating
body of independent unions) and MIC union (a mass media, information and culture
workers’ union) – together with its affiliated unions decided to nominate Mr Kazuo Imai
(Federation of Publishing Industry Workers’ Unions (SHUPPAN-ROREN)) and
Mr Takeshi Kokubu (Federation of Construction, Transport and General Workers Unions
(KENKORO)) as candidates for the vacant post and submitted these nominations to the
Prime Minister.

113. On 12 July 2007 the complainant held negotiations with the Ministry of Health and
Labour. In the negotiations it strongly requested the Ministry to correct its unfair
appointment practice to comply with the ILO recommendations, particularly those of
March 2003. The complainant also submitted a petition to the Ministry asking it to make a
fair selection in appointing the CLRC worker member. When asked to explain its view on
the appointment of the CLRC members, the Ministry replied that it had so far appointed
CLRC members in a fair manner and that it intended to do the same in future, adding that it
had always selected the nominees who were appropriate to represent workers’ interests in
general. When asked about the ILO recommendations, the Ministry replied that as the ILO
had recommended the “fair treatment” of all nominees, its recommendations were already
were taken into account in appointment decisions.

114. On 1 August 2007, the Government appointed a RENGO nominee to fill the vacant worker
member position in the CLRC, thereby failing to use the opportunity to correct the
imbalance in the composition of the CLRC for the current term by having all worker
member positions occupied by RENGO nominees; furthermore the Government provided
no explanation regarding the nomination process to the nominating organizations.

115. As regards its appeal to the Tokyo High Court of the District Court’s decision, the
complainant indicates that it had submitted the ILO’s recommendations as evidence, and
that a decision was to be handed down on 5 December 2007. As concerns the PLRCs, the
complainant states that: (1) following the 22 September 2006 appointments to its
40th term, all worker member positions in the Kyoto PLRC have been occupied by
RENGO Kyoto candidates; (2) RENGO also still monopolized the worker member
positions in the Kanagawa PLRC; (3) in Hyogo Prefecture, the complainant had appealed
the Kobe District Court’s 13 March 2007 decision respecting its challenge to the
appointments to the 39th term of the PLRC – the appeal was pending before the Osaka
High Court; (4) in Hokkaido Prefecture, the complainant had filed a lawsuit on 29 May
2007 challenging the appointment of exclusively RENGO nominees to the PLRC.
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116. In its communication of 16 January 2008, the complainant states that, on 5 December
2007, the 12th Civil Division of the Tokyo High Court dismissed its appeal of the
8 November 2006 decision of the Tokyo District Court; a copy of the decision is attached
to the communication. The complainant further indicates that, on 18 December 2007, it
had appealed the Tokyo High Court’s decision in the Supreme Court.

117. In its decision, the Tokyo High Court affirmed the analysis set out in the District Court’s
judgement, holding that: (1) as CLRC appointments are left to the sound discretion of the
Prime Minister, the appointment of candidates exclusively from RENGO cannot be said to
constitute discriminatory treatment and a violation of ILO Convention No. 87; (2) as a
dispute resolution body, the CLRC’s nature and function are different from those of a body
charged with developing policies. Therefore even if the diversity of trade union affiliations
could be a factor to be taken into consideration, it would not be necessary to reflect this
precisely in the composition of the CLRC worker members and attempting to do so would
pose considerable difficulty; (3) even if considerations of proportional representation
suggest that at least three of the complainant’s nominees be appointed to the CLRC, this
does not lead to the conclusion that that number of worker members must be the
complainant’s nominees; and (4) although the complainant is entitled to question the
fairness of the appointments, there is insufficient evidence to suggest that the Prime
Minister had overstepped or abused his discretion.

118. In its communication of 21 February 2008, the Government attaches a copy of the Tokyo
High Court’s 5 December 2007 decision and indicates that copies of the reports containing
the Committee’s 4 previous examinations of the case (Reports Nos 328, 330, 338 and 346)
had been communicated to the Tokyo High Court. In respect of the CLRC, the
Government states that, in its 1 August 2007 decision to fill the vacancy by appointing a
RENGO nominee, it had comprehensively considered various factors to appoint a qualified
person suited to represent the interests of labourers in general. It further indicates that on
2 August 2007 a number of members were appointed to the Hyogo PLRC; none of those
appointees were nominees of the complainant.

119. The Committee notes with regret that, in spite of its previous recommendations concerning
the composition of the CLRC, yet again no ZENROREN nominee was appointed to the
most recent term of the CLRC. While noting the Government’s indication that its 1 August
2007 appointment of a RENGO nominee to the 29th term of the CLRC took into
consideration various factors, the Committee – observing that three terms of the CLRC
have now passed since it first examined this case, without the nomination of any
ZENROREN nominees to the CLRC – queries whether the Government has given due
consideration to the rationale of its previous recommendation in this context, that is, the
necessity of affording fair and equal treatment to all representative organizations, with a
view to restoring the confidence of all workers in the fairness of the composition of labour
relations commissions and other similar councils that exercise extremely important
functions from a labour relations perspective [328th Report, paras 444–447]. The
Committee therefore requests the Government to take these principles into consideration
when appointing worker members to the next term of the CLRC and those of the Kyoto,
Kanagawa and Hyogo PLRCs. Noting further that the complainant has appealed the
5 December 2007 decision of the Tokyo High Court to the Tokyo Supreme Court, the
Committee requests the Government to provide the Tokyo Supreme Court with copies of its
current and previous examinations of the present case and to transmit a copy of the court’s
decision once it is handed down.

Case No. 2176 (Japan)
120. The Committee last examined this case, which concerns allegations by the complainant
organization, the Japan Postal Industry Workers’ Union (YUSANRO), that the existing
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legal provisions against unfair labour practices and anti-union discrimination, as well as
their implementation, were inadequate, on its merits at its May–June 2007 session. The
Committee noted the Government’s indication that on 11 April 2007, the Central Labour
Relations Commission (CLRC) had filed a request for an emergency order with the Tokyo
District Court requiring Japan Post to comply with its decision in Case No. 2(2)-1998,
pending the court’s ruling on Japan Post’s appeal of that case, or pay a penalty to the
complainant (the CLRC had ruled in Case No. 2(2)-1998 that Japan Post’s refusal to rent
an office to the complainant organization constituted an unfair labour practice, and ordered
Japan Post to authorize the union to use a room in each post office as a union office). It
requested the Government to keep it informed of developments respecting this case, and to
transmit a copy of the court’s decision once it was handed down [see 346th Report,
paras 95–100].

121. In its communication of 28 November 2007, the Government indicates that on
14 September 2007, the Tokyo District Court granted the CLRC’s request for an
emergency order and ordered Japan Post to comply with the CLRC’s order in Case
No. 2(2)-1998, pending the final decision on Japan Post’s appeal of that case. The
Government further states that, on 27 September 2007, the court dismissed Japan Post’s
appeal of the CLRC decision and that, as Japan Post’s successor, the Japan Post Service
Co. Ltd did not file an appeal with the Tokyo High Court, the judgement became final on
12 October 2007.

122. In a communication dated 19 May 2008, the Postal Industry Workers Union (YUSANRO)
indicates that, following the decision by the Japanese Central Labour Relations
Commission (CLRC) in October 2005 that the Japan Post should accept the use of space
for YUSANRO union offices in Itabashi and Musashino post offices and to immediately
consult in good faith and reach a reasonable agreement about office space, the union
offices were finally allocated in November and December 2007. The complainant indicates
that this is a great achievement for YUSANRO and postal workers across Japan and
extends its sincere appreciation to the Committee on Freedom of Association for the
significant role it played in assuring the final settlement of this case. The Committee notes
this information with satisfaction.

Case No. 2447 (Malta)
123. The Committee examined this case, which concerns an amendment to the law on public
holidays which effectively nullified existing collective agreement clauses on this matter
and restricted the parties’ right to adopt relevant clauses in future agreements, at its May–
June 2006 meeting [342nd Report, approved by the Governing Body at its 296th Session,
paras 722–751]. On that occasion, the Committee made the following recommendations:
The Committee requests the Government to amend section 6 of the National Holidays
and Other Public Holidays Act so as to ensure that this provision: (i) does not render
automatically null and void any provisions in existing collective agreements which grant
workers the right to recover public holidays falling on a Saturday or Sunday; and
(ii) does not preclude voluntary negotiations in the future over the issue of granting
workers the right to recover national or public holidays which fall on a Saturday or
Sunday on the basis of a collective agreement. The Committee requests to be kept
informed in this respect.

124. In a communication dated 18 June 2007, the complainant General Workers’ Union (GWU)
indicates that the Government has so far failed to amend section 6 of the National Holidays
and Other Public Holidays Act and this provision continues to impinge on the right of free
collective bargaining.
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125. The Committee regrets the absence of a response by the Government to the complainant’s
communication as well as the lack of information on measures taken to give effect to the
Committee’s recommendations. It recalls from the previous examination of this case that
the interruption by law of provisions in already concluded collective agreements is not in
conformity with the principles of free collective bargaining and that measures restraining
collective bargaining may be taken only within the context of economic stabilization
policies, if they remain exceptional and do not exceed a reasonable period of time, which
was not found to be the case in Malta [342nd Report, paras 748 and 750]. The Committee
therefore once again requests the Government to amend section 6 of the National Holidays
and Other Public Holidays Act so as to ensure that this provision: (i) does not render
automatically null and void any provisions in existing collective agreements which grant
workers the right to recover public holidays falling on a Saturday or Sunday; and (ii) does
not preclude voluntary negotiations in the future over the issue of granting workers the
right to recover national or public holidays which fall on a Saturday or Sunday on the
basis of a collective agreement. The Committee requests to be kept informed in this
respect.

Case No. 2455 (Morocco)
126. The Committee last examined this case at its meeting in June 2007 [see 346th Report,
paras 116–119]. It concerns the Royal Air Maroc (RAM) company’s refusal to recognize
the Moroccan Union of Aviation Technicians (STAM), its refusal to negotiate with this
trade union and acts of anti-union discrimination, in particular for going on strike. In its
last recommendations, the Committee requested the Government to ensure that RAM
recognizes STAM, that it negotiates in future with STAM’s representatives, who must no
longer be subjected to anti-union discrimination or harassment. As regards this last point,
given the extremely serious nature of the allegations and the contradictions between the
information provided by the complainant organization and the Government, respectively,
the Committee also requested the Government to carry out an independent, comprehensive
investigation into this matter.

127. In communications dated 25 September 2007 and 17 January 2008, the Government states
that, according to the information gathered by the external services of the Ministry of
Employment and Vocational Training, as regards the recognition of STAM by RAM, three
of the most representative trade union federations see to the workers of the enterprise, and
negotiations are taking place with these federations in accordance with the provisions of
the Labour Code. As regards the Committee’s recommendations concerning the
independent investigation to be conducted into the allegations of anti-union discrimination
and harassment against the STAM representatives, the Government indicates that any
employees who consider themselves victims of anti-union discrimination can take action in
the criminal courts. The Government also states that most of the engineers dismissed
following the dispute with the management have been compensated and recruited by other
aviation companies. The Government adds that relations between labour and management
within the company have now improved. Finally, it indicates that copies of the judicial
decisions concerning administrative leave for the engineers who have been laid off will be
sent to the Office once they have been received.

128. The Committee notes this information which, however, merely reiterates the information
previously supplied by the Government. With regard to the recommendation to the
Government to ensure that RAM recognizes STAM and negotiates in future with the union
leaders, the Committee notes with regret that no progress appears to have been made in
this respect. The Committee sincerely hopes that the Government will take the necessary
steps as soon as possible to ensure that RAM recognizes STAM, a legally constituted
union, and in future negotiates with its representatives in the same way as with the
representatives of the other representative trade union federations at the enterprise.
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129. As regards the allegations of anti-union discrimination and harassment against the STAM
representatives, the Committee notes with regret that the Government has not conducted
any comprehensive investigation as requested. Recalling that governments should
recognize the importance of providing detailed replies to allegations made against them by
complainant organizations, with a view to an objective examination by the Committee, the
Committee requests the Government to report in detail on compensation for the engineers
and their current situation in the dispute with the management. Finally, the Committee is
still waiting to receive the legal decisions concerning administrative leave for the
engineers who were laid off and trusts that the Government will send copies of them in the
near future.

Case No. 2096 (Pakistan)
130. The Committee last examined this case at its November 2006 meeting [see 343rd Report,
paras 159–164]. On that occasion, it requested the Government to keep it informed of the
progress made in respect of the law amending the Banking Companies Act and of the
decision taken by the High Court in respect of the prevalence of the IRO over the above
Act. It urged the Government to take all necessary measures so as to ensure, in practice,
that trade unions can carry out their activities in the banking sector, including the right to
elect their representatives in full freedom and the right to collective bargaining. The
Committee furthermore once again urged the Government to conduct an independent
inquiry to thoroughly and promptly consider the allegations of anti-union dismissals at the
United Bank Limited (UBL) and to ensure that; (1) appropriate measures were taken in
response to any conclusions reached in relation to the allegations of anti-union
discrimination; and (2) if it appeared that the dismissals occurred as a result of
involvement by the workers concerned in the activities of a union, those workers were
reinstated in their jobs without loss of pay; if the independent inquiry finds that
reinstatement is not possible, to ensure that adequate compensation, so as to constitute
sufficiently dissuasive sanctions, is paid to the workers.

131. In a communication dated 6 November 2007, the Government indicates that the report of
the Banking Law Review Commission of Pakistan, which includes a new draft Banking
Law, has been finalized. The State Bank of Pakistan is now working on the draft law. As
soon as the new Law is received by the Ministry of Labour and Manpower, it will inform
the ILO accordingly. The Committee takes note of this information and requests the
Government to keep it informed of the progress made in respect of the Law amending the
Banking Companies Act and to transmit a copy of the passages in the report of the
Banking Law Review Commission relating to the draft Banking Law.

132. The Committee deplores that since 2005, the Government had failed to submit its
comments on other outstanding issues. The Committee stresses in this regard that
governments should recognize the importance of formulating detailed replies to the
allegations brought by complainant organizations, so as to allow the Committee to
undertake an objective examination [see Digest of decisions and principles of the
Freedom of Association Committee, fifth edition, 2006, para. 24]. It is therefore bound to
repeat its previous requests and urges the Government to provide information with regard
to: (1) the decision taken by the High Court in respect of the prevalence of the Industrial
Relations Ordinance (2002) over the Banking Companies Act; (2) the measures the
Government had taken to ensure, in practice, that trade unions can carry out their
activities in the banking sector, including the right to elect their representatives in full
freedom and the right to collective bargaining and more specifically, the measures it had
taken to ensure that the UBL employees’ unions can negotiate the terms and conditions of
employment of its members with the managers of the UBL branches concerned; and (3) on
the outcome of the independent inquiry into the allegations of anti-union dismissals at the
UBL, as well as on measures taken in response to any conclusions reached in relation to
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the allegations of anti-union discrimination (reinstatement without loss of pay or
compensation, constituting sufficiently dissuasive sanctions).

Case No. 2169 (Pakistan)
133. The Committee last examined this case, which concerns allegations of illegal detention of
trade union leaders and violations of the right to collective bargaining as well as acts of
intimidation, harassment and anti-union dismissals in the Pearl Continental Hotels, at its
meeting in March 2007 [see 344th Report, paras 136–141]. On that occasion it noted that
various cases between the parties in this case were pending before the courts (criminal
complaint filed by the Registrar of Trade Unions before the Sindh Labour Court asking for
the cancellation of the registration of the union; criminal complaints filed by the
complainant against the hotel for non-payment of office rent and not deducting
subscriptions under the check-off system; complaint lodged by the management with
regard to the fire incident in the hotel; and cases for and against the trade union for breach
of settlement) and requested the Government to keep it informed of the progress of all
judicial proceedings and to transmit the judgements as soon as they were handed down.
The Committee further requested the Government to rapidly carry out an independent
inquiry into the alleged beatings of Messrs Aurangzeg and Hidayatullah on 6 July 2002 at
the police station, to keep it informed of the results of that inquiry, and to give appropriate
instructions to police forces to prevent the repetition of such acts. Finally it requested the
Government to instruct the competent labour authorities to rapidly undertake an in-depth
investigation of the anti-union dismissals at the Karachi Pearl Continental Hotel and, if it is
found that there has been anti-union discrimination, to ensure that the workers concerned
are reinstated in their posts, without loss of pay.

134. In a communication dated 6 November 2007, the Government reiterates that there are three
registered trade unions functioning in the Pearl Continental Hotels. The management is
providing every facility to all its workers without discrimination. The hotel fulfils all
international standards and perks and benefits are given to workers on time.

135. The Government once again adds that the issue of status of collective bargaining agents is
sub judice before the Sindh High Court. There are also a number of cases pending before
various courts: Supreme Court of Pakistan, Sindh High Court, Fifth Sindh Labour Court
and National Industrial Relations Commission. There has been no change in the situation
since last year, and it is not possible for any authority to intervene in the cases pending
before the courts. Further developments will be communicated to the ILO as soon as these
cases are decided.

136. The Committee regrets that no additional information has been provided by the
Government in this case. While noting that, according to the enterprise management, three
registered trade unions are functioning at the enterprise, it is not clear to the Committee
whether the complainant organization, the Pearl Continental Hotels’ Employees Trade
Union Federation, is among these unions. The Committee requests the Government to
clarify that matter.

137. With regard to the various cases pending before the courts, the Committee recalls that the
facts of this case date as far back as 2001 and emphasizes that justice delayed is justice
denied [see Digest of decisions and principles of the Freedom of Association Committee,
fifth edition, 2006, para. 105]. The Committee expects that all proceedings will be
concluded without further delay and requests the Government to transmit copies of the
judgements as soon as they are handed down.

138. The Committee further expects that an independent inquiry into the alleged beatings of
Messrs Aurangzeg and Hidayatullah on 6 July 2002 at the police station has been
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promptly conducted and requests the Government to report on its outcome. If the
allegations of ill-treatment are confirmed, the Committee requests the Government to
ensure that appropriate measures, including compensation for damages suffered,
sanctioning those responsible and appropriate instructions to the police forces, are taken
to ensure that no detainee is subjected to such treatment in the future.

139. The Committee further expects that the competent labour authorities have carried out an
in-depth investigation of the anti-union dismissals at the Karachi Pearl Continental Hotel
and requests the Government to report on its outcome. Furthermore, if it has been found
that there has been anti-union discrimination, to ensure that the workers concerned are
reinstated in their posts, without loss of pay and, if reinstatement is not possible, that they
are paid adequate compensation so as to constitute sufficiently dissuasive sanctions.

Case No. 2242 (Pakistan)
140. The Committee last examined this case at its March 2007 meeting [see 344th Report,
paras 142–145]. On that occasion, the Committee urged the Government to repeal Chief
Executive Order No. 6 of 2001 and Administrative Orders Nos 14, 17, 18 and 25, which
suspended trade unions and the existing collective agreements at the Pakistan International
Airlines Corporation (PIAC), so as to restore full trade union rights to PIAC workers
without delay.

141. In a communication dated 6 November 2007, the Government indicates that an appeal
(Pakistan International Airline Pilot’s Association vs PIAC) was still pending for
adjudication before the Sindh High Court in Karachi. The hearing date was set for 17 May
2007, but the case could not be heard. The Government indicates that the ILO will be
informed once the case is finally decided.

142. The Committee deeply regrets that no information has been provided by the Government
with regard to the measures taken to repeal executive and administrative orders so as to
ensure trade union rights at PIAC. The Committee emphasises that Articles 2 and 3 of
Convention No. 87 provide that workers without distinction whatsoever shall have the
right to join organizations of their own choosing and that these organizations shall be able
to exercise their activities in full freedom. It therefore urges the Government to repeal
Chief Executive Order No. 6 of 2001 and Administrative Orders Nos 14, 17, 18 and 25 so
as to restore full trade union rights to PIAC workers without further delay and to keep it
informed in this respect.

Case No. 2273 (Pakistan)
143. The Committee last examined this case, concerning refusal to register the Army Welfare
Sugar Mills Workers’ Union (AWSMWU), at its March 2007 meeting [see 344th Report,
paras 145–147]. On that occasion, the Committee noted that the question of registration
was pending before the Supreme Court following an appeal filed by the union and
requested the Government to indicate the progress made in this regard, to provide a copy
of the Supreme Court judgement as soon as it is handed down and to indicate whether the
union has since been registered.

144. In a communication dated 6 November 2007, the Government indicates that the case is still
pending before the Supreme Court where it was last heard on 4 September 2007 and
adjourned. The Government states that as soon as the case is decided, the ILO will be
informed accordingly.
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145. While noting this information, the Committee regrets that the question of registration of
the AWSMWU has not been solved since it was first raised in 2003. The Committee further
regrets that the Government has not provided any information as to the reasons for
adjournment of the AWSMWU’s case pending before the Supreme Court. The Committee
recalls that justice delayed is justice denied [see Digest of decisions and principles of the
Freedom of Association Committee, fifth edition, 2006, para. 105] and expects that the
Supreme Court will make a final ruling on this matter in the near future bearing in mind
that civilians working in the services of the army should have the right to form trade
unions. The Committee requests the Government to provide a copy of the Supreme Court
judgement as soon as it is handed down. Recalling that the Government had previously
indicated that the AWSMWU could operate and perform its activities, the Committee
requests the Government to confirm whether that is still the case and expects that the union
will be registered without further delay.

Case No. 2399 (Pakistan)
146. The Committee last examined this case, concerning the allegations of systematic refusal to
register the Liaquat National Hospital Workers’ Union (LNHWU), dismissals and
harassment of trade union members, at its March 2007 meeting [see 344th Report,
paras 148–152]. On that occasion, the Committee requested the Government to report on
the concrete results of the inquiries conducted at the Liaquat National Hospital.

147. In a communication dated 6 November 2007, the Government reiterates the observations it
had transmitted to the Committee in 2005, when the case was examined for the first time
[see 338th Report, paras 1165–1167], to the effect that the LNHWU was illegally
constituted as at the time of its establishment, its members were already dismissed and not
employed by the Hospital, which is in contravention of section 6(2)(a) of the Industrial
Relations Ordinance (IRO) of 2002 on establishment of trade unions. The Government
indicates that since these persons were not entitled to form any union under the law, there
is no violation of any domestic law or the ILO Conventions and thus, should no longer be
examined by the Committee.

148. The Committee regrets that no information was transmitted by the Government on the
measures taken to implement the Committee’s recommendations. The Committee recalls
that, during its last examination of the case in March 2007, it noted the Government’s
indication that pursuant to the Committee’s recommendations, the government of Sindh
had been asked to conduct an inquiry into the matter of the Liaquat National Hospital and
to send a comprehensive report to the Ministry of Labour and Manpower. The Committee
regrets that no information has been provided as to the outcome of the investigation.

149. With regard to the Government’s statement that there has been no violation of ILO
Conventions in this case, the Committee refers the Government to its previous conclusions
and further underlines the Government’s initiative to request the Sindh government to
carry out an inquiry into the matter. The Committee expects that the necessary measures
have been taken to investigate all allegations of torture and harassment against trade
union members ordered by the management of the Liaquat National Hospital, of
abduction, beating and threats carried out against the LNHWU General Secretary,
Mr Shahid Iqbal Ahmed, by the police and of dismissals and suspension at the hospital and
requests the Government to report on the outcome. If the allegations of ill-treatment are
confirmed, the Committee requests the Government to prosecute and punish the guilty
parties and take all necessary measures in order to prevent the repetition of similar acts.
Moreover, if it is found that the workers were dismissed for the exercise of their trade
union activities, it requests the Government to ensure that they are reinstated in their posts
with back pay and, if reinstatement is not possible, that they are paid adequate
compensation so as to constitute sufficiently dissuasive sanctions.
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150. The Committee further requests the Government to keep informed the Committee of
Experts on the Application of Conventions and Recommendations, to which it refers the
legislative aspects of the case, in respect of the measures taken or envisaged to amend the
IRO of 2002 so as to ensure that all workers without distinction whatsoever, including
those working in charitable institutions, may freely establish organizations of their own
choosing.

Case No. 2400 (Peru)
151. The Committee examined this case at its meeting in November 2007 and made the
following recommendations [see 348th Report, para. 1091]:
(a)

The Committee requests the Government to keep it informed of the outcome of the
judicial proceedings (pending on appeal) concerning the dismissals of union officials
Felipe Fernández Flores and Miguel Moreno Avila from the Gloria SA enterprise, and
urges the Government to keep it informed without delay of the judicial proceedings
concerning the dismissal from the same enterprise of Mr Fernando Paholo Trujillo
Ramírez, about which it has sent no information.

(b)

With regard to the anti-union dismissal of Mr Segundo Adán Robles Nunura by the
Petrotech Peruana SA enterprise, the Committee expects that the judicial proceedings
will be concluded soon, and requests the Government to keep it informed of their
outcome.

(c)

The Committee requests the Government to take the necessary measures to ensure that
the General Secretary of SUTRABANTRA, Mr Efraín Calle Flores, who was dismissed
from the Banco del Trabajo, is reinstated in his previous post, with the payment of lost
wages, pending the final judgement of the Supreme Court, and to keep it informed in this
regard. In addition, the Committee urges the Government to send its observations
concerning the other alleged dismissals of union officials and members of the
SUTRABANTRA union.

(d)

The Committee requests the Government to take the necessary measures to ensure that
the Banco del Trabajo recognizes SUTRABANTRA as an organization representing the
interests of its members, and to make an effort to promote collective bargaining between
the parties.

152. In its communication dated 3 March 2008, the Government indicates that Mr Gilver Arce
Espinosa withdrew his case against Gloria SA for wrongful dismissal and that the case has
been filed. The proceedings relating to the wrongful dismissal of Mr Felipe Fabián
Fernández Flores and Mr Miguel Moreno Avila are pending judicial appeal. As for the
allegations concerning the Unified Trade Union of Workers of the Banco del Trabajo
(SUTRABANTRA), the Committee notes that Mr Efraín Calle Flores was reinstated in his
post at the Banco del Trabajo by a ruling of 11 July 2007 confirming that he had been
wrongfully dismissed. The Government adds that, according to an inspection by the
Ministry of Labour, the Banco del Trabajo still refuses to recognize SUTRABANTRA,
although it was not possible to ascertain from the inspection whether some members had
registered both with SUTRABANTRA and with the enterprise’s other union (an argument
put forward by the enterprise to challenge the negotiation of the list of demands), because
the bank had not deducted the respective union dues.

153. The Committee takes note of this information, in particular with regard to the
reinstatement of union leader, Mr Efraín Calle Flores, and the withdrawal of the case
brought by union leader, Mr Gilver Arce Espinosa, for wrongful dismissal. The Committee
requests the Government to inform it of the outcome of the appeals lodged by unionists
Mr Felipe Fabián Fernández Flores and Mr Miguel Moreno Avila relating to the wrongful
dismissal proceedings. The Committee also requests the Government to inform it of any
developments in the judicial proceedings relating to Mr Paholo Trujillo Ramírez (Gloria
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SA enterprise). The Committee further requests the Government to take measures to enable
the Labour Inspectorate to continue to conduct inspections of the Banco del Trabajo with a
view to determining whether SUTRABANTRA is a representative organization and, if it is
confirmed as such, to encourage the enterprise to recognize the union for the purposes of
collective bargaining and any other measure that promotes collective bargaining.

Case No. 2452 (Peru)
154. At its meeting in November 2007, the Committee hoped that, once the legal requirements
were met, the Single Trade Union of Workers and Employees of Electro Sur Medio SAA
at Ica and Nazca and Allied Workers would be able to bargain collectively [see
348th Report, para. 152]. The Committee had pointed out that this is extraordinarily
important in view of the current insolvency proceedings affecting the enterprise [see
348th Report, para. 150].

155. In its communication dated 3 March 2008, the Government states that the union has
submitted a set of demands and, following consultations with the parties, direct
negotiations have been resumed.

156. The Committee takes note of this information.
Case No. 2559 (Peru)
157. At its meeting in March 2008, the Committee requested the Government to ensure that the
wages and other benefits owing to union official Mr Roger Augusto Rivera Gamarra
(whose reinstatement had been ordered by a ruling of the Supreme Court of Justice dated
13 September 2007) are paid [see 349th Report, paras 1177 and 1180].

158. In its communication dated 11 March 2008, the Government states that the reinstatement
of Mr Roger Augusto Rivera Gamarra at the National Institute for Agricultural Research
took effect on 18 January 2008 and that the planned budget item is due to include the
payment of the outstanding wages, in accordance with the ruling of the Supreme Court.

159. The Committee takes note of this information and requests the Government to confirm that
the outstanding wages have been paid to union official Mr Roger Augusto Rivera
Gamarra, in accordance with the ruling of the Supreme Court of Justice.

Case No. 2252 (Philippines)
160. The Committee last examined this case, at its May–June 2007 session [see 346th Report,
paras 150–176]. The Committee recalls that the case concerns the continued refusal by
Toyota Motor Philippines Corporation (TMPC) to recognize and negotiate with the
complainant Toyota Motor Philippines Corporation Workers’ Association (TMPCWA)
despite the union’s certification by the Department of Labor (DOLE) as sole and exclusive
bargaining agent; the TMPC moreover dismissed 227 workers and filed criminal charges
against other officers and members for having staged strikes in protest at this refusal. The
National Labor Relations Commission (NLRC) later on found these dismissals valid but
nevertheless required the TMPC to grant separation pay of one month’s pay for every year
of service. Some 122 workers have not accepted the compensation package. In February
2006, the DOLE authorized a new certification election, which took place on 16 February
2006, and led to the certification of the Toyota Motor Philippines Corporation Labor
Organization (TMPCLO) – which was allegedly established under the dominance of the
employer – as sole and exclusive bargaining agent of all the rank and file employees.
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Several legal appeals are pending before the courts filed by both parties (TMPC and
TMPCWA).

161. During the last examination of this case, the Committee made the following
recommendations: (1) with regard to allegations by the complainant concerning the new
certification election of 16 February 2006, the Committee once again expressed its deep
regret that an order for a new certification ballot was granted before the issues arising from
the previous certification ballot could be resolved before the courts, especially as the
certification ballot took place in the particularly difficult context of the repeated refusal by
the TMPC to recognize and negotiate with the TMPCWA and the alleged practices of
favouritism towards the TMPCLO. The Committee expressed the hope that the Court of
Appeals would issue its decision on the issue of certification without further delay and
requested the Government to keep it informed in this respect. (2) With regard to its
previous request for the reinstatement of the 122 dismissed workers who did not accept the
compensation package, and if reinstatement is not possible, as determined by a competent
judicial authority, the payment of adequate compensation, the Committee requested the
Government to pursue its efforts in this respect and to keep it informed of the decision of
the Supreme Court on the questions of reinstatement/compensation as soon as it is
rendered. (3) With regard to the criminal charges laid against the 18 trade union members
and officers for grave coercion against workers who were not involved in the strike of
28–31 March 2001, the Committee once again requested the Government to transmit a
copy of the court judgement as soon as it is rendered. (4) With regard to the incident of
16 August 2006 (trade union members who forced their way into the DOLE building were
allegedly violently dispersed by the police, injured and imprisoned), the Committee
observed that the versions of the facts communicated by the complainant and the
Government diverged. The Committee requested the Government to communicate any
decisions issued in the framework of the criminal proceedings under way and to keep it
informed of developments in the proceedings. (5) The Committee finally noted with
interest House Bill No. 1351 on certification elections. It requested the Government to
transmit the text of the Bill and to keep it informed of developments regarding its adoption
by the Senate.

162. The complainant organization provided additional information in support of its complaint
in communications dated 28 August, 27 November and 17 December 2007.

163. In its communication dated 28 August 2007, the complainant provides an update on the
facts of this case. According to the complainant, the TMPCWA continues to represent its
members inside the plant, for instance, through meetings with company representatives
concerning individual grievances. It has also attended various hearings at the NCMB in
order to demand that the hiring of contract workers be stopped because it would prejudice
the reinstatement of the 233 illegally dismissed workers (issue pending before the Supreme
Court). The complainant also comments on the Government’s reply reported during the
last examination of this case by the Committee.

164. Furthermore, the complainant requests the Committee to review its recommendation
regarding the payment of adequate compensation to the dismissed workers, in case
reinstatement is not possible. In particular, in paragraph 173 of its previous report, the
Committee indicated the following: “With regard to its previous request for the
reinstatement of the 122 dismissed workers who did not accept the compensation package,
and if reinstatement is not possible, as determined by a competent judicial authority, the
payment of adequate compensation, the Committee requests the Government to pursue its
efforts in this respect and to keep it informed of the decision of the Supreme Court on the
questions of reinstatement/compensation as soon as it is rendered.” The complainant states
that the TMPC has been distorting this recommendation to do away with its responsibilities
in reinstating its illegally dismissed workers. For the complainant, compensation is a
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secondary issue, the primary question remaining the ability of the workers to keep their
jobs and improve their lives by organizing their union and bargaining with management.
The workers in the TMPC have been struggling to organize their union for more than a
decade, made sacrifices and accepted difficulties in the belief that justice would prevail.
The complainant considers that the right to organize is inalienable and should not be
“bought out”. It emphasizes that its request for reinstatement is within the bounds of the
law and concerns a right condoned by the laws of the land.

165. The complainant indicates that there is a trend currently in the Philippines whereby
workers, particularly their leaders, are being attacked and terrorized (the complainant
provides several examples). According to the complainant, since 2 August 2007, after a
picket protest during the anniversary of Toyota, a certain number of unidentified men in
plain clothes have been rounding in the Barangay community and the whole area where the
Toyota plant in Sta Rosa, Laguna is located, asking for information regarding the
whereabouts of the officers of the TMPCWA and its office. Alarmed, the officers decided
to continue their struggle by hiding at night in different houses. It requests immediate
action by the Committee which in its view will have a positive effect to encourage the
members to continue their struggle and discourage attempts on the lives of the officers of
the TMPCWA.

166. In a communication dated 27 November 2007, the complainant forwards the decision of
the Supreme Court rendered on 19 October 2007, with regard to the question of the
dismissal of 227 workers (121 of which had decided not to settle their case with the
TMPC). According to the decision, the dismissals of 227 trade union officers and members
were lawful because of their participation in an illegal strike and for having committed
other “illegal acts” during that strike, like coercion, committed in particular by obstructing
free ingress to or egress from the company premises, badmouthing people, shouting
invectives, and pounding the vehicles of Toyota officials. The Supreme Court also
included among the illegal acts, the fact that the dismissed workers (who were on “payroll
reinstatement” ordered by the courts) staged rallies or pickets in front of the Bicutan and
Sta. Rosa plants, in “patent” violation of the 10 April 2001 assumption of jurisdiction order
issued by the DOLE Secretary, which proscribed the commission of acts that might lead to
the “worsening of an already deteriorated situation”. Moreover, the court ordered that
separation pay should not be provided to the workers, because these illegal acts constituted
serious misconduct. The complainant filed a motion for reconsideration by the Supreme
Court en banc (attached to the communication), citing several grounds on which the
impugned Supreme Court decision departs from established case law on these issues.

167. In a communication dated 17 December 2007, the complainant provides additional
information to the effect that: (i) the TMPC refuses to attend conciliation hearings at the
National Conciliation and Mediation Board (NCMB) on a notice of strike filed by the
complainant, TMPCWA, in the context of the representation of its members’ rights who
still work in the company; (ii) the case of grave coercion pending against 18 union
members and leaders would be heard on 24 March 2007 after its last hearing on 25 July
2007; it adds that the TMPC inexplicably still pursues this case which is now pending for
five years, despite its lack of significance to the TMPC, in order to use this case as
leverage for future disputes; (iii) on the case pending with regard to the certification
dispute, the Court of Appeals, Fourth Division, instructed all the parties to submit a
memorandum despite the fact that the relevant case has been pending for almost seven
years; the complainant suspects that the Court of Appeals issued this resolution pursuant to
the last recommendations of the Committee on this issue; it adds that in its view, the
Government and the TMPC wish to ensure that the Supreme Court decision is released
first on the termination dispute, to ensure that the issue of the refusal to recognize the
TMPCWA will become moot; (iv) the Supreme Court decision on the issue of the
termination dispute (see above) was apparently leaked to the TMPC and the TMPCLO
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before it was brought to the knowledge of the Clerk of the Supreme Court and the judges
who issued the decision were politically appointed.

168. In a communication dated 31 August 2007, the Government indicates that it will transmit a
copy of the court decisions concerning the certification of the TMPCWA and the
TMPCLO, pending with the Court of Appeals, the termination disputes involving the
TMPCWA, officers and members pending with the Supreme Court, and the criminal cases
against TMPCWA officers and members, pending before a regional trial court, as soon as
they are rendered by the judicial bodies. The Government also comments on certain
aspects of the complainant’s reply during the last examination of this case. Finally, the
Government indicates that House Bill No. 1351 was, on 19 February 2007, passed into law
by Congress as Republic Act No. 9481 entitled “An Act Strengthening the Workers’
Constitutional Right to Self-Organization, Amending for the Purpose Presidential Decree
No. 442, as Amended, Otherwise Known as the Labor Code of the Philippines”. The
Government attaches a copy of the law. In its communication dated 27 September 2007,
the Government adds that: (1) ongoing proceedings before the NCMB are not related to the
issue of the TMPCWA’s majority representation status, which is pending before the courts;
(2) the criminal case filed with regard to the 16 August 2006 incident was dismissed after
the DOLE leadership thought it best not to engage the union members in criminal
litigation; however, this cannot be read as an indication of how the DOLE will react in the
future; (3) a discussion of alleged attacks against trade unionists may be properly
addressed in Case No. 2528.

169. In a communication dated 12 February 2008, the Government indicates that: (i) the reasons
for which the TMPC does not attend conciliation hearings before the NCMB, which is
fulfilling its duty to carry out the settlement of disputes, are not known to the Government;
(ii) the Government cannot comment on the alleged interest or stake of the TMPC over the
grave coercion charges while the accusers/complainants in this case are individual
employees of the TMPC and not the TMPC itself; (iii) the fact that the decision of the
Supreme Court in the termination dispute came first prior to a decision on the certification
or recognition case is not irregular and this development should at the very least be
expected as the consolidation of interrelated appeals in the certification case and the death
of the member of the Division of the Court of Appeals in charge of the case have in no
small measures contributed to the delay in its resolution; even in the face of a ruling on the
termination dispute, the certification case continues to be pending with the Court of
Appeals and the issues up for resolution are different and unrelated to those resolved by the
Supreme Court in the termination dispute; (iv) an objective reading of the decision of the
Supreme Court on the termination dispute will clearly and readily show that the
conclusions (legal and factual) were reached on the basis of the evidence presented by the
parties and only a malicious mind will impute bad faith or ill motive to the highest court of
his jurisdiction which rendered a decision based on the applicable municipal law and
anchored on evidence presented after full-blown proceedings that afforded all the parties
with the opportunity to be heard; when trial or adversarial proceedings become necessary,
the parties must still present evidence and sound arguments before the court, tribunal or
administrative body; sadly, the TMPCWA lost the termination battle in the Supreme Court
and has once lost an unfair labour practice charge (for alleged company domination of the
TMPCLO) against the TMPC; its second unfair labour practice charge for alleged refusal
to bargain on behalf of the TMPC is presently pending with the NLRC; again, the
TMPCWA is required to present evidence and sound arguments if it wants to succeed on
the second unfair labour practice charge; the filing of at least two unfair labour practice
charges against the TMPC is proof enough that there are mechanisms to address alleged
repression and infringement of workers’ right to freedom of association.

170. The Committee notes the detailed information provided by the complainant and the
Government’s reply on a number of points. The Committee notes that the Supreme Court
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decision found the dismissal of 227 TMPCWA members and officers justified in that it was
the outcome of an illegal strike and other illegal acts committed during the strike, like
coercion, committed in particular by obstructing free ingress to or egress from the
company premises, badmouthing people, shouting invectives, and pounding the vehicles of
Toyota officials; the Supreme Court also included among the illegal acts, the fact that the
dismissed workers (who were on “payroll reinstatement” ordered by the courts) staged
rallies or pickets in front of the Bicutan and Sta. Rosa plants, in “patent” violation of the
10 April 2001 assumption of jurisdiction order issued by the DOLE Secretary, which
proscribed the commission of acts that might lead to the “worsening of an already
deteriorated situation”. Because of these illegal acts, constituting serious misconduct, the
Court found that no separation pay should be awarded.

171. The Committee recalls that during the first examination of this case, both the complainant
and the Government indicated that the strike in question was peaceful and the Government
even referred at one point in its reply to the “dismissal of participants in the peaceful
demonstration” [332nd Report, para. 884]. The Committee has found in the past, with
regard to the reasons for dismissal, that the activities of trade union officials should be
considered in the context of particular situations which may be especially strained and
difficult in cases of labour disputes and strike action [Digest of decisions and principles of
the Freedom of Association Committee, fifth edition, 2006, para. 811]. The Committee
further recalls that sanctions, such as massive dismissals in respect of strike actions,
should remain proportionate to the offence or fault committed [see 329th Report,
para. 738 and 332nd Report, para. 886]. The Committee recalls with regard to the
TMPCWA officers in particular, that they were declared to have forfeited their
employment status by the NLRC because they decided to organize the strike of 23 and
29 May 2001 contrary to the Secretary of DOLE’s assumption of jurisdiction order of
10 April 2001. However, as noted by the Committee during the first examination of this
case, “such an order is not compatible with the principles of freedom of association and
therefore, the union officers concerned cannot be sanctioned for having ignored it”
[332nd Report, para. 886]. The Committee recalls that it has always considered that
sanctions for strike action should be possible only where the prohibitions in question are
in conformity with the principles of freedom of association [see 332nd Report, para. 886].
The Committee emphasizes that the same holds with regard to trade union members. The
Committee regrets that the Supreme Court appears to consider that the staging of peaceful
pickets should be sanctioned as a violation of an assumption of jurisdiction order, itself
contrary to freedom of association principles, and as liable to lead to a “worsening of an
already deteriorated situation”. The Committee emphasizes that the prohibition of strike
pickets is justified only if the strike ceases to be peaceful [Digest, op. cit., para. 649].

172. With regard to the complainant’s arguments against the Committee’s recommendation for
payment of adequate compensation in case reinstatement is not possible, the Committee
recalls that on previous occasions it has found that it would not appear that sufficient
protection against acts of anti-union discrimination, as set out in Convention No. 98, is
granted by legislation in cases where employers can in practice, on condition that they pay
the compensation prescribed by law for cases of unjustified dismissal, dismiss any worker,
if the true reason is the worker’s trade union membership or activities [Digest, op. cit.,
para. 791]. The reason for this is that in cases such as this one, newly established
enterprise level unions are likely to suffer adverse consequences threatening their very
existence, if their entire leadership and a large part of their membership is dismissed. At
the same time, the Committee has found that if reinstatement is not possible, the
Government should ensure that the workers concerned are paid adequate compensation
which would represent a sufficient dissuasive sanction for anti-trade union dismissals.
Thus, if, given the considerable time that has elapsed since the dismissal, in violation of
the principles of freedom of association, it is not possible for objective and compelling
reasons to reinstate the workers concerned, the Committee has requested the Government
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to take steps to ensure that the workers receive full compensation without delay. The
compensation should be adequate, taking into account both the damage incurred and the
need to prevent the repetition of such situations in the future [Digest, op. cit., paras 845,
841, 844].

173. As a result of the above, and bearing in mind the serious consequences of the dismissals
for the workers concerned, the Committee once again requests the Government to initiate
discussions in order to consider the possible reinstatement of the 122 workers who did not
previously accept the compensation package offered by the company, in their previous
employment or, if reinstatement is not possible, as determined by a competent judicial
authority, the payment of adequate compensation. The Committee requests the
Government to pursue its efforts in this respect and to keep it informed of the decision of
the Supreme Court on the motion for reconsideration by the Supreme Court en banc, as
soon as it is rendered.

174. On the criminal charges laid against 18 trade union members and officers for grave
coercion against workers who were not involved in the strike of 18–31 March 2001, the
Committee notes that, according to the complainant, a new hearing had been scheduled for
24 March 2008. The Committee requests the Government to transmit a copy of the court
judgement as soon as it is rendered.

175. The Committee notes with interest that House Bill No. 1351 was recently passed into law
by Congress as Republic Act No. 9481 entitled “An Act Strengthening the Workers’
Constitutional Right to Self-Organization, Amending for the Purpose Presidential Decree
No. 442, as Amended, Otherwise Known as the Labor Code of the Philippines”. The
Committee notes that the law in question contains several improvements in relation to the
previous legislative provisions. In particular, section 12 of the Act amends section 258 of
the Labor Code to read as follows:
Employer as Bystander.– In all cases, whether the petition for certification election is
filed by an employer or a legitimate labor organization, the employer shall not be considered
a party thereto with a concomitant right to oppose a petition for certification election. The
employer’s participation in such proceedings shall be limited to: (1) being notified or
informed of petitions of such nature; (2) submitting the list of employees during the preelection conference should the Med-Arbiter act favourable on the petition.

176. The Committee observes that if this provision were in force at the time when the TMPCWA
requested certification as majority union, the dispute which is the object of the present
case might have been avoided since the TMPC would not have had the right under the law
to oppose the union’s petition for certification before the courts (on grounds relative to the
segregation of the votes of supervisory employees). Noting that the issue of certification of
the TMPCWA/TMPCLO, which is the central issue in this case, is still pending before the
Court of Appeals, the Committee hopes that the Court of Appeals, in rendering its decision,
will bear in mind the spirit of this new provision of the Labor Code combined with the fact
that, as noted in the Committee’s previous examination of this case, during the latest
certification election, the TMPC did not pursue the matter of the segregation of the votes
of the supervisory employees with any insistence and therefore seemed to have changed
position on this issue, which constituted the basis for its pending appeal against the
TMPCWA and lies at the heart of the dispute with that union. Noting that according to the
complainant, the Fourth Division of the Court of Appeals instructed the parties to submit a
memorandum on the certification dispute which has been pending for seven years now, the
Committee expresses the hope that the Court of Appeals will issue its decision on this issue
of certification without further delay and requests the Government to communicate the
court judgement as soon as it is rendered.
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177. The Committee notes with grave concern the allegations of the complainant with regard to
unidentified individuals asking for information regarding the whereabouts of the officers of
the TMPCWA and its office in the Barangay community and the whole area where the
Toyota plant in Sta Rosa, Laguna is located, since 2 August 2007. Given the context which
is the object of another case before the Committee [Case No. 2528], the Committee
requests the Government to take all necessary measures to guarantee the security of the
TMPCWA officials and to keep it informed in this respect.

178. With regard to the incident of 16 August 2006, the Committee notes from the Government’s
communication that the criminal case filed on this issue was dismissed after the DOLE
leadership thought it best not to engage the union members in criminal litigation. The
Committee observes that the complainant attaches in its latest communication (dated
17 December 2007), a copy of the resolution of 22 February 2006 by the Manila
prosecutor, dismissing the charges filed by the DOLE for lack of merit. The Committee
takes note of this information.

179. Given that many of the allegations raised by the complainant organization refer to alleged
acts of the enterprise, the Committee requests the Government to solicit information from
the employers’ organization concerned so that it may have at its disposal their views as
well as those of the enterprise concerned on the matters at issue.

Case No. 2488 (Philippines)
180. The Committee last examined this case at its May–June 2007 meeting [346th Report,
paras 1271–1360]. The case concerns the dismissal of all 15 officers of the University of
San Agustin Employees’ Union – FFW (USAEU) in retaliation for the staging of a strike
which was initially found legal by the Department of Labor and Employment (DOLE) and
subsequently declared illegal by the courts. The complainant also alleges partiality on
behalf of the judicial authorities including the Supreme Court, leading to decisions which
are alarmingly dangerous for the rights of the workers to collectively bargain, strike and
obtain protection against anti-union discrimination, thus encouraging other employers (Eon
Philippines Industries Corporation and Capiz Emmanuel Hospital) to engage in further acts
of anti-union discrimination.

181. During the last examination of this case, the Committee made the following
recommendations:
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–

The Committee requests the Government to review the dismissal of the entire
committee of the USAEU (Theodore Neil Lasola, Merlyn Jara, Julius Mario, Flaviano
Manalo, Rene Cabalum, Herminigildo Calzado, Luz Calzado, Ray Anthony Zuñiga,
Rizalene Villanueva, Rudante Dolar, Rover John Tavarro, Rena Lete, Alfredo
Goriona, Ramon Vacante and Maximo Montero) and to ensure a conciliation with the
university regarding their reinstatement and to keep it informed of developments in
this respect.

–

The Committee requests the Government to inform it of the outcome of voluntary
arbitration over the terms and conditions of employment of the workers of the San
Agustin University for the period 2003–05. It also requests the Government to take all
necessary measures so as to provide for consultations between the university and the
USAEU without delay aimed at promoting negotiations between the parties with a
view to determining the future terms and conditions of employment of the workers by
means of a new collective agreement. The Committee requests to be kept informed in
this respect.

GB302_5_[2008-05-0330-1]-Web-En.doc

GB.302/5

–

The Committee requests the Government to ensure that an independent inquiry is
carried out immediately into the allegations of anti-union discrimination in the Eon
Philippines Industries Corporation and the Capiz Emmanuel Hospital in Roxas city
and if the acts of anti-union discrimination are confirmed, to ensure that the workers
concerned are reinstated in their posts without loss of pay. The Committee requests to
be kept informed in this respect.

182. In a communication dated 27 December 2007, the complainant indicates that it filed an
illegal dismissal complaint with the National Labor Relations Commission (NLRC) subarbitration branch in Iloilo city. The illegal dismissal claim is anchored on the illegal
manner in which the University of San Agustin implemented the decision of the Court of
Appeals which authorized the dismissal of the USAEU officers on the ground that they had
staged an illegal strike. The illegality resides in the fact that the university went ahead and
dismissed the officers in question despite the fact that motions for reconsideration, timely
filed by both parties, were pending. The complainant indicates that this is contrary to
Rule 52(4) of the Rules of Court which states that “the pendency of the motion for
reconsideration timely filed by both parties shall stay the execution of the decision”. As
noted during the last examination of this case, the Court of Appeals and the Supreme Court
declined to address this issue because it concerned facts which arose after the initiation of
the proceedings. In a decision dated 30 October 2007, the Labor Arbiter ruled that the
termination of ten college or departmental trade union representatives was illegal because
they did not qualify as trade union officers, and ordered their immediate reinstatement, in
accordance with article 223 of the Labor Code. Thus, the Labor Arbiter declared the
University of San Agustin guilty of unfair labour practices for terminating the college or
departmental representatives. According to the complainant, the university refused to
implement the order despite the fact that it is mandated to do so immediately under article
223 of the Labor Code, and filed an appeal (still pending) and a request for a temporary
injunction. The NLRC issued a temporary restraining order preventing the reinstatement of
the dismissed trade union representatives on the ground that the university would be
irreparably damaged through the payment of monies/salaries to the representatives in case
of reinstatement. The order was issued after holding a hearing on this issue in Cebu city,
far from Iloilo city where the complainant is based, thus preventing the terminated officers
and representatives from attending, due to the expenses related to travel and lodging, and
despite the protests and pleadings filed by the trade union.

183. The complainant adds that in the abovementioned decision of 30 October 2007, the Labor
Arbiter rejected the illegal dismissal complaint with regard to the five remaining trade
union officers for want of merit. He reasoned that, although the Court of Appeals and the
Supreme Court did not decide the issue of the illegality of the dismissal, their rulings
contained nevertheless a declaration of “loss of employment”. Despite this ruling, the issue
of the manner in which this decision was implemented by the employer (i.e. while motions
for reconsideration were pending, in violation of Rule 52(4) of the Rules of Court) was not
addressed by any court, as the Court of Appeals and the Supreme Court declined to
examine this issue which arose during the course of the proceedings.

184. The complainant contends that section 217 of the Labor Code gives Labor Arbiters
exclusive and original jurisdiction to rule over termination issues. It is, therefore,
incumbent upon the Labor Arbiter to give a decision on this issue based on the facts
presented to him, especially since the appellate courts were silent as to the illegal
termination issue. In the complainant’s view, the Labor Arbiter should not have been
stopped and overwhelmed by the silence of the appellate courts. Section 9 of the Civil
Code states that “No judge or court shall decline to render judgement by reason of the
silence, obscurity or insufficiency of the laws.” The complainant adds that the Labor
Arbiter dismissed the complainant’s contention that the university failed to respect the
constitutional right of due process in terminating the trade union officials by failing to
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serve two notices and hold a hearing as required by the Labor Code, contrary to existing
case law.

185. Finally, the complainant adds that the Government has not taken any steps to implement
the other recommendations of the Committee. No independent inquiry has been carried out
into anti-union discrimination in the Eon Philippines Industries Corporation and the Capiz
Emmanuel Hospital in Capiz. The complaint of illegal dismissal of the terminated
Chairperson of the Board of the Capiz Emmanuel Hospital Employees’ Union was rejected
by the Labor Arbiter assigned to the case. Now, the case is in the hands of the NLRC in
Cebu. Furthermore, the voluntary arbitration with the University of San Agustin over the
terms and conditions of employment of the workers is still not acted upon.

186. In communications dated 31 August 2007 and 11 February 2008, the Government indicates
that the termination of the service of the union officers is an issue that the courts (the
Supreme Court and the Court of Appeals) did not specifically discuss or resolve simply
because it was a new matter or an issue that cropped up after judicial proceedings – on the
core issues of the legality of the strike and bargaining deadlock – were already under way.
The termination of service of the union officers took place at a time when the Court of
Appeals had decided these core issues and was already deliberating on the union’s motion
for reconsideration of the decision. Thus, how the declared illegality of the strike would
apply to the union officers and members is a new and live issue that the courts have not
ruled upon. The Philippine Rules of Court that govern court proceedings preclude
determination of new issues at appellate levels; only issues or matters that were touched in
the original proceedings can be the subject of appeals. To be sure, orderly appellate
judicial proceedings dictate that the parties should not be allowed to litigate for the first
time on appeal anything that transpired after court proceedings were already under way
and which were not touched by the decision on appeal.

187. As the new information furnished by the complainant shows, the union is now litigating
the termination of service of its officers. The case is now before a Labor Arbiter of the
NLRC – the office that has original jurisdiction to decide termination disputes. Given the
standing Supreme Court ruling on the parties’ dispute, they can raise and litigate only on
matters which were not litigated or decided on appeal that are not barred under the
universally accepted principle of res adjudicata.

188. On the issue of the legality of the strike, the Committee should note that under applicable
Philippine law, a strike is illegal if undertaken despite the issuance and service of an
assumption of jurisdiction order under article 263(g) of the Labor Code, which ipso facto
carries the correlative duty of the striking workers to return to work. The root cause of the
problem in this case is the utter disregard by the union officers and some union members
of the legal consequences of the issuance of an assumption of jurisdiction order and their
non-compliance with this order. These are matters that are supposed to be within the
knowledge of every responsible trade unionist operating in this jurisdiction. The union
officers and members went on with the strike despite actual knowledge of an assumption
of jurisdiction order, on the reasoning that there is no effective service yet of the
assumption of jurisdiction order on the only officer authorized by an internal union
resolution to receive the order. It will be recalled that the assumption order was posted at
the strike scene and was openly disregarded. To be sure, the enforcement of a law –
particularly one involving the police power of the State – should depend on the law and the
duly issued rules, not on a party’s internal rules.

189. Additionally, the Committee should note that the union held a strike notwithstanding its
contractual commitments – under the 2000–05 collective agreement between the university
and the union – to not go on strike and submit certain issues to the collective agreement’s
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grievance machinery, culminating in the submission of the impasse to voluntary
arbitration.

190. The Government adds that the information provided by the complainant simply shows that
the Supreme Court decision on the dispute involving the legality of the strike did not
foreclose litigation on the validity of the dismissals effected by the University. The final
resolution of or conclusion to the dismissal issue will however depend on the parties’
future action or reaction (i.e., appeals) to the decision that the NLRC may subsequently
render.

191. The Government also emphasizes that the injunctive relief issued by the NLRC on the
immediate reinstatement of union members (union officers not included) is not irregular as
this remedy is available to a party to a labor dispute pending appeal with the NLRC under
the pertinent provisions of the Labor Code (article 218, paragraph (e)) and the NLRC’s
2005 Revised Rules of Procedure. A grant of injunctive relief does not amount to a
judgement on the merits of the main case. A preliminary study may have prompted the
issuance of an injunctive relief but a higher standard of evidence applies in ruling on the
main case. An injunction order is also conditioned on the filing by the party who asks for it
of an undertaking that will answer for any damage that may result after a finding that the
requesting party is not entitled to the grant of relief. The law therefore provided adequate
protection and addressed any resulting injury to the other party who would otherwise
benefited from the decision of the Labor Arbiter.

192. On the alleged anti-union dismissal and discrimination at the Eon Philippines Industries
Corporation and the Capiz Emmanuel Hospital in Roxas city, the Government points out
that – based on the complainant’s own information – these are still pending before the
Labor Arbiter. Hence, the Government does not consider it proper at this point to comment
on these cases. The Government adds that, the parties to this dispute are required, even on
the face of a law that sufficiently addresses anti-union dismissals and protective of
workers’ rights to self-organization, freedom of association and security of tenure, to still
present evidence.

193. The Government draws the Committee’s attention to the fact that the Supreme Court’s
decision on the matters properly brought before it is final and supersedes any ruling by all
inferior tribunals, including those of the Secretary of Labor and Employment in the
exercise of his quasi-judicial powers. The only recourses open to the union relate to issues
that are not covered nor precluded by the Supreme Court ruling.

194. Similarly, the national laws – even if alleged to be contrary to international Conventions –
continue to be valid unless otherwise declared by the courts. The remedy in this situation is
legislative action – to amend any law the legislative and the executive departments
consider offensive. The matter of amending the pertinent provisions of the Labor Code
[Note: Article 263(g) of the Labor Code] will be addressed by the current session of
Congress and the Committee shall be informed of any progress made in this regard.

195. Finally, the Government indicates that the voluntary arbitration over the terms and
conditions of employment of the workers of the San Agustin University for the period
2003–05 depends on the implementation of the Supreme Court’s decision. None of the
parties have initiated any move to implement the decision and to set the voluntary
arbitration proceedings in motion. To clarify this aspect of the case, the DOLE shall call
the parties to a clarificatory meeting. The Government undertakes to update the Committee
of the outcome of the voluntary arbitration as soon as any information becomes available.

196. The Committee recalls by way of background that the facts of this case relate to
article 263(g) of the Labor Code, according to which “When, in his opinion, there exists a
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labour dispute causing or likely to cause a strike or lockout in an industry indispensable to
the national interest, the [Secretary of the DOLE] may assume jurisdiction over the
dispute and decide it or certify the same for compulsory arbitration. Such assumption or
certification shall have the effect of automatically enjoining the intended or impending
strike or lockout as specified in the assumption or certification order.” The Committee
recalls from the previous examination of this case, that article 263(g) has been found to be
contrary to freedom of association principles, and that the Government has been providing
information on its amendment (House Bill No. 1505 and Senate Bill No. 1027) since June
2003 without the draft amendment having been considered by the Senate or the House of
Representatives yet [346th Report, paras 1328–1332]. No new information is provided by
the Government in its latest communication, except that the matter will be addressed by the
current session of Congress. The Committee has already brought this issue to the attention
of the Committee of Experts on the Application of Conventions and Recommendations.

197. The Committee recalls that the entire committee of the USAEU (Theodore Neil Lasola,
Merlyn Jara, Julius Mario, Flaviano Manalo, Rene Cabalum, Herminigildo Calzado, Luz
Calzado, Ray Anthony Zuñiga, Rizalene Villanueva, Rudante Dolar, Rover John Tavarro,
Rena Lete, Alfredo Goriona, Ramon Vacante and Maximo Montero) was dismissed for not
having ensured immediate compliance with an assumption of jurisdiction order issued by
the Secretary of the DOLE in relation to a strike staged on 19 September 2003 and which
lasted for nine hours. The Committee also recalls that, in authorizing the dismissal of the
15 trade union officials, the Court of Appeals and the Supreme Court reversed an initial
decision by the Secretary of the DOLE, who, being empowered by article 263(g) and (i) to
issue final decisions on such matters, had found that there was no ground for declaring the
loss of employment status for the 15 trade union officers, as the strike had been lifted
within the legal deadlines and that the union leaders had demonstrated good faith in their
acts once the assumption of jurisdiction order was officially received by the president of
the union.

198. The Committee notes with regret that the Government indicates no steps taken with regard
to the Committee’s recommendation for the review of these dismissals so as to ensure a
conciliation with the university and the reinstatement of the 15 trade union officers. The
Committee notes from the complainant’s communication that the NLRC Labor Arbiter
ordered the immediate reinstatement of ten of the dismissed workers who were trade union
representatives, on the ground that they did not qualify as trade union officers and had
been therefore illegally dismissed. However, this decision was not acted upon by the
university which obtained a temporary restraining order preventing its enforcement. While
noting the Government’s comment that the remedy of injunctive relief is available under
the law and does not prelude the final decision on the merits of the case, the Committee
cannot avoid observing that the matter is once again the subject of protracted litigation in
the context of lengthy and complex judicial proceedings. With regard to the remaining five
trade union officers who were dismissed, the Committee notes, that according to the
complainant, the Labor Arbiter felt precluded by the previous decisions of the Court of
Appeals and the Supreme Court to examine the question of the illegality of their dismissal,
despite the fact that the courts in question had refused to examine this question because it
had arisen during the course of the proceedings. The complainants thus feel caught in a
sort of “catch 22” situation which prevents an examination of their allegations by the
relevant bodies. The issue of the dismissal of the five USAEU officials is also pending on
appeal. In this regard, the Committee notes the Government’s comment that the
information provided by the complainant simply shows that the Supreme Court decision
did not foreclose litigation on the validity of the dismissals and that the final resolution of
this issue will depend on the parties’ future action or reaction (i.e. appeals) to the decision
that the NLRC may render. Thus, the Committee once again observes that the matter is left
to be resolved in the context of protracted litigation.

44

GB302_5_[2008-05-0330-1]-Web-En.doc

GB.302/5

199. The Committee recalls that the dismissal of the 15 USAEU representatives and officers has
been based on article 263(g) of the Labor Code which is itself contrary to freedom of
association principles. The Committee has always considered that sanctions for strike
action should be possible only where the prohibitions in question are in conformity with
the principles of freedom of association [see Case No. 2252 concerning the Philippines,
332nd Report, para. 886 and 350th Report, para. 171]. In these circumstances, given that
the legal action had been pending before the Courts on various aspects of this case since
2003, the Committee once again requests the Government to take measures for an
independent review of the dismissal of the entire committee of the USAEU (Theodore Neil
Lasola, Merlyn Jara, Julius Mario, Flaviano Manalo, Rene Cabalum, Herminigildo
Calzado, Luz Calzado, Ray Anthony Zuñiga, Rizalene Villanueva, Rudante Dolar, Rover
John Tavarro, Rena Lete, Alfredo Goriona, Ramon Vacante and Maximo Montero) and to
take active steps to ensure a conciliation with the university regarding their reinstatement.
The Committee requests to be kept informed of all developments in this respect, including
any judicial decisions rendered.

200. With regard to its recommendation concerning voluntary arbitration over the terms and
conditions of employment of the workers of the San Agustin University, the Committee
notes that the Government is planning to hold a clarificatory hearing as to why the parties
failed to resume the negotiations as ordered by the Supreme Court. The Committee
observes that the voluntary arbitration concerns the terms and conditions of employment
for the period 2003–05 and the excessive delay in its resumption is likely to render the
issue moot. The Committee requests the Government to take all necessary steps without
delay to ensure the resumption and fruitful continuation of negotiations over the terms and
conditions of employment of workers at the San Agustin University not only for the period
2003–05 but also for the future. The Committee requests to be kept informed in this
respect.

201. With regard to its recommendation for an independent inquiry into the allegations of antiunion discrimination in the Eon Philippines Industries Corporation and the Capiz
Emmanuel Hospital in Roxas city, the Committee notes that the issue is pending before the
NLRC Labor Arbiter. The Committee notes that, for this reason, the Government does not
consider it proper to comment on these cases. The Committee, nevertheless, requests the
Government to ensure that an independent inquiry is carried out immediately into the
allegations of anti-union discrimination in the Eon Philippines Industries Corporation and
the Capiz Emmanuel Hospital in Roxas city so that full light may be shown upon these
allegations. If the acts of anti-union discrimination are confirmed, it requests the
Government to take measures to ensure that the workers concerned are reinstated in their
posts without loss of pay. The Committee requests to be kept informed in this respect and
to provide any decisions emanating from the NLRC in this regard.

202. Finally, the Committee observes that three cases currently at the follow-up stage with
regard to acts of anti-union discrimination in the Philippines [Cases Nos 1914, 2252 and
2488] illustrate considerable difficulties faced by workers in their efforts to have their
grievances examined. The Committee notes in particular that all cases involve protracted
litigation in the context of long and complex judicial proceedings and notes that a situation
of prolonged legal uncertainty is not conducive to fruitful industrial relations. The
Committee recalls that the Government is responsible for preventing all acts of anti-union
discrimination and it must ensure that complaints of anti-union discrimination are
examined in the framework of national procedures which should be prompt, impartial and
considered as such by the parties concerned [see Digest of decisions and principles of the
Freedom of Association Committee, fifth edition, 2006, para. 817]. The Committee
reminds the Government that ILO technical assistance is at its disposal with a view to
strengthening the current system of protection against anti-union discrimination, if it so
wishes.
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Case No. 2519 (Sri Lanka)
203. The Committee last examined this case, which concerns a court-ordered injunction and suit
brought against a go-slow action initiated by the seven complainant organizations (the
Health Services Trade Union Alliance, the Free Trade Zone and General Services
Employees Union, the Jathika Sewaka Sangamaya, the Suhada Waraya Sewaka
Sangamaya, the United Federation of Labour, the Union of Post and Telecommunication
Officers, and the Dumriya Podhu Sewaka Sahayogitha Vurthiya Samithiya) in ports run by
the Sri Lanka Ports Authority (SLPA), and the amendment to the Emergency
(Miscellaneous Provisions and Powers) Regulation No. 01 of 2005 so as to include an
expanded schedule of services deemed to be essential, in its November 2007 session. On
that occasion, the Committee made the following recommendations [see 348th Report,
paras 1113–1146]:
(a)

The Committee requests the Government to indicate whether a final decision to consider
the question of the alleged go-slow action has been rendered, and if so to transmit a copy
of the Supreme Court’s judgement. Should the case still be pending before the Supreme
Court, the Committee requests the Government to take the necessary measures to
expedite the judicial process and ensure that the Committee’s conclusions, particularly
those concerning the exercise of the right to strike, are submitted for the Supreme
Court’s consideration.

(b)

The Committee requests the Government, in consultation with representatives of
workers and employers organizations, and taking into account the particular
circumstances in the country, to review and take the necessary measures to amend the
schedule of essential services provided for in Emergency (Miscellaneous Provisions and
Powers) Regulation No. 01, as amended on 3 August 2006, if it is indeed still in force, so
as to bring it into conformity with Conventions Nos 87 and 98. If the schedule has since
been repealed, the Committee requests the Government to provide a copy of a the
repealing order.

(c)

The Committee reminds the Government that it may avail itself of the technical
assistance of the Office.

204. In its communication of 7 January 2008, the Government states that following the
publication of the Committee’s recommendations in its 348th Report, on 3 December 2007
the Supreme Court handed down a decision permitting the Joint Apparel Association
Forum (JAAF) to withdraw its 21 July 2006 fundamental rights application seeking an
injunction against the go-slow action which had been initiated by the seven complainant
organizations further to its dispute with the SLPA. The Government’s communication
includes two letters from the Employers’ Federation of Ceylon (EFC) addressed to the
Minister of Labour Relations and Manpower and the International Organisation of
Employers, respectively. In both letters, the EFC raises concerns with regard to the
Committee’s conclusions in the present case, contained in its 348th Report, particularly as
regards the principles relating to the protected nature of go-slow actions. In particular, the
Employers’ Federation states that a go-slow action is a subtle method by which employees
sabotage operational activities by being at work and resorting to various disruptive
conduct. The employer is hurt most as wages also have to be paid as there is no cessation
of work. The Government further attaches a copy of Gazette Notification No. 1464/26,
issued on 29 September 2006, which amends the Emergency (Miscellaneous Provisions
and Powers) Regulation No. 01 by, inter alia, repealing the schedule of essential services
contained in the latter.

205. In its communication of 29 January 2008, the Government attaches a copy of the
3 December 2007 Supreme Court decision referred to above. In its decision the Supreme
Court notes that following the granting of interim relief to the JAAF in July 2006 a state of
normalcy was restored to the Port of Colombo, resulting in regular operations and the
conclusion of a collective agreement between the complainant organizations and the
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SLPA; in view of this situation, the JAAF submitted its first application for withdrawal of
its action on 19 March 2007. The JAAF’s withdrawal application was objected to by
several of the complainant organizations named as respondents in the action, on grounds
that the JAAF should not be permitted to withdraw its application after having secured
interim relief, and that the collective agreement had not yet entered into force. The Court
cited the conclusion of the collective agreement in rejecting the respondents’ objection.
The Court further referred to the fact that two of the respondents had submitted a
complaint to the Committee in respect of the action and maintained that, as the
organizations concerned owed a paramount duty to have matters already before the Court
concluded, they therefore should not have not sought redress from an external body; their
complaint to the Committee, as such, amounted “per se to defiance of [the] Court and of
the law of this Country”.

206. The Committee notes with interest that the dispute underlying the matters raised in the
present case has been resolved. The complainant organizations have concluded a
collective agreement with the SLPA, and the JAAF’s application to withdraw its action has
been granted by the Supreme Court in its 3 December 2007 decision. As regards the
Supreme Court’s characterization of the complainant organizations’ complaint to the
Committee, which was submitted before the action before the Court had been concluded,
as an act of defiance of the Court and of the nation’s laws, the Committee recalls that,
although the use of internal legal procedures, whatever the outcome, is undoubtedly a
factor to be taken into consideration, it has always considered that, in view of its
responsibilities, its competence to examine allegations is not subject to the exhaustion of
national procedures [see 348th Report, para. 1139]. The Committee further recalls that,
by virtue of its Constitution, the ILO was established, in particular, to improve working
conditions and to promote freedom of association in the various countries. Consequently,
the matters dealt with by the Organization in this connection no longer fall within the
exclusive sphere of States and the action taken by the Organization for the purpose cannot
be considered to be interference in internal affairs, since it falls within the terms of
reference that the ILO has received from its Members with a view to attaining the aims
assigned to it [see Digest of decisions and principles of the Committee on Freedom of
Association, fifth edition, 2006, para. 2]. Both the complainants’ recourse to the
Committee and the Committee’s own examination should be viewed in the light of the
procedures establishing its mandate and competence – as well as the right of organizations
to submit complaints thereunder.

207. The Committee notes with satisfaction that the schedule of essential services provided for
in Emergency (Miscellaneous Provisions and Powers) Regulation No. 01 has been
repealed.

Case No. 2466 (Thailand)
208. The Committee last examined this case, which concerns acts of anti-union discrimination –
including dismissal, threats of termination to pressure employees to resign from the union,
and other acts intended to frustrate collective bargaining – at its November 2007 meeting.
On that occasion, the Committee once again requested the Government to secure the
reinstatement with backpay of the dismissed union officials of the Thai Industrial Gases
Labor Union, without delay, and ensure that those employees who had resigned from the
union may resume their membership in the union free of the threat of dismissals or any
other form of reprisal. Noting that the employer’s appeal to the Supreme Court of the
Central Labour Court’s March 2006 decision (upholding Order No. 54–55/2006 of the
Labour Relations Committee finding that the union President and Treasurer had been
unfairly dismissed) was still pending, the Committee once again requested the Government
to transmit a copy of the Supreme Court judgement as soon as it was handed down [see
348th Report, paras 153–155].
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209. In a communication dated 9 January 2008, the Government states that following
negotiations with the employer’s United Kingdom head office and both the General
Secretary of the International Federation of Chemical, Energy, Mine and General Workers’
Union (ICEM) and the National Secretary for Manufacturing of the Transport and General
Workers’ Union (TGWU), President Chatchai Paiyasen and Treasurer Chatree
Jarusuwanwong, of the complainant organization had been reinstated with back wages as
of 18 September and 1 October 2006, respectively. As for the employer’s appeal to the
Supreme Court, the said action remains pending.

210. The Committee takes note of the Government’s indication concerning the pending Supreme
Court decision and once again requests the Government to transmit a copy of the Court’s
judgement as soon as it is handed down. While noting with interest that union President
Paiyasen and Treasurer Jarusuwanwong had been reinstated with backpay, the Committee
regrets that the Government provides no information respecting the two other dismissed
union officials or those employees who had resigned from the union. Recalling once again
that justice delayed is justice denied, the Committee once again requests the Government
to secure, without delay, the reinstatement with backpay of the two other dismissed union
officials and ensure that those employees who had resigned from the union may resume
their membership in the union free of the threat of dismissals or any other form of reprisal.
The Committee requests to be kept informed of developments in this regard.

Case No. 2388 (Ukraine)
211. The Committee last examined this case concerning allegations of interference by the
Ukrainian authorities and employers of various enterprises in trade union internal affairs,
dismissals, intimidation, harassment and physical assaults on trade union activists and
members, denial of facilities for workers’ representatives and attempts to dissolve trade
unions at its November 2007 meeting [see 348th Report, paras 156–166]. On that occasion,
it once again requested the Government: (1) to indicate whether appropriate compensation
was paid to those trade unions of the Western Donbass Association of the NPGU, which
suffered material damage due to the illegal search on 12 November 2002: (2) to indicate
the reason behind the initial decision of the Kiev Appellate Economic Court to declare
invalid the by-laws of the All-Ukrainian National Union of Football Players and to
transmit the relevant court decisions; and (3) to keep it informed of the decision reached by
the Higher Economic Court in the case filed by the enterprise trade union to contest the
findings of two inspections conducted at the “Ilyich” metallurgical enterprise concerning
the alleged violations of trade union rights and to transmit the corresponding judicial
decision. The Committee further requested the Government to keep it informed of the
outcome of the judicial proceedings in respect of the dismissal of a trade union member of
the All-Ukrainian Trade Union (AUTU) “Defence of Justice” from the Mariupol
Commercial Seaport, as well as the dismissals of the founder of the Confederation of Free
Trade Unions of Ukraine (CFTUU) primary trade union at the “VK Dnepropetrovsk
enterprise” and the Chairperson the CFTUU primary trade union at the Lvov Railway. The
Committee noted the comments transmitted by the CFTUU on the measures taken by the
Government to implement the Committee’s recommendations and requested the
Government to transmit its observations thereon.

212. In its communication dated 26 December 2007, the Government indicates that the issues
raised by the CFTUU in its last communication have been the subject of previous
observations by the Government and were already examined by the Committee.

213. In its communications dated 18 February and 17 March 2008, the Government provides its
observations with regard to the following issues:
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–

Compensation to be paid to those trade unions of the Western Donbass Association of
the NPGU, which suffered material damage due to the illegal search on 12 November
2002. The Ministry of Labour and Social Policy has approached the relevant bodies
(Dnepropetrovsk regional authorities and state labour authorities) with a
recommendation that an independent commission be set up, comprising
representatives of trade unions, employers, labour inspection authorities and law
enforcement bodies, in order to carry out an in-depth investigation and to resolve the
problem. The investigation revealed that on 31 October 2002, the Office of the Public
Prosecutor launched a criminal investigation into the facts of abuse of their position
by the officers of the NPGU of the “Stepova” mine. In the process of the
investigation, on 13 November 2002, a search of the offices of the regional
association and eight primary trade unions of the NPGU was authorized and carried
out and relevant accounting books and documents were seized. On the same day, the
chairperson of the regional association of the NPGU filed a claim with the
Pavlogradskiy City Court requesting that compensation be paid to the trade unions
which suffered material damage due to the search. The court considered that the claim
was outside the scope of competence of courts of common jurisdiction and dismissed
it. On 23 November 2002, a criminal investigation was launched by the Office of the
Prosecutor of Dnepropetrovsk region into the facts of abuse of power during the
investigation of the criminal case against the trade union officials. Following the
preliminary investigation, this case was closed. The initial criminal case against the
trade union officers was also closed on 16 March 2004 on the grounds of absence of
corpus delicti.

–

Dissolution of the All-Ukrainian Union of Football Players. The Government
indicates that the union was registered on 20 March 2000 and received its status of
all-Ukrainian union pursuant to the then in force section 11(5)(3) of the Law on Trade
Unions (which provided that an all-Ukrainian status can be obtained by a union, the
members of which represent the majority of persons employed in the relevant
profession). This provision was declared unconstitutional by the Constitutional Court
on 18 October 2000. The Office of the Public Prosecutor and the association of
football clubs “Professional football league of Ukraine” brought a claim before the
Kiev Economic Court requesting to declare the by-laws of the All-Ukrainian Union of
Football Players and its registration invalid. The claim was dismissed on 10 June
2003. The Kiev Economic Court of Appeal overturned that decision on 25 November
2003. On 16 March 2004, the Superior Economic Court dismissed the appeal of the
Ministry of Justice and upheld the decision of the Kiev Economic Court of Appeal.
On 17 March 2004, the Supreme Court of Ukraine dismissed the appeal of the
Ministry of Justice against the decision of the Superior Economic Court. Accordingly,
the registration of the All-Ukrainian Union of Football Players was cancelled.

–

Alleged violations of trade union rights at the “Ilyich” metallurgical enterprise. With
regard to the case filed by the enterprise trade union concerning the deduction and
transfer of funds for organizing cultural and sports activities, conclusion of collective
agreement for 2007–08 and the provision of premises, communication, security and
transport facilities, on 9 August 2007, the Illichevsky District Court in Mariupol
dismissed the claim on the grounds that it fell outside of its jurisdiction. The Donetsk
Regional Appeal Court upheld that decision. The Government further points out that
the president of the primary organization of the AUTU “Defence of Justice” at the
“Ilyich” plant has not submitted a complaint to the state labour inspection authorities
of the Donetsk Region against the relevant officials for refusing to participate in
collective bargaining to conclude, amend and supplement the collective agreement.

–

Dismissal of the trade union member of the AUTU “Defence of Justice” from the
Mariupol Commercial Seaport. (1) The state labour inspection authorities have
established that according to section 2.7 of the 2007–09 collective agreement, the
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enterprise management must provide the trade union, free of charge, premises for
cultural and sports activities and must ensure their maintenance and servicing. The
enterprise also bears other expenses relating to the functioning of the trade union
committee apparatus. (2) On 27 June 2007, the Primorsky District Court in Mariupol
upheld the claim of Mr M.V. Kartavenko, the elected President of the primary
organization of the AUTU “Defence of Justice”, that the order to dismiss him was
illegal and should therefore be revoked. The Court ruled that Mr Kartavenko should
be reinstated in his post of machine operator and upheld his claims for payment of an
average wage for the duration of his forced absence, moral damages and legal
expenses. On 23 September 2007, Mr Kartavenko resigned from his post. Other
members of the trade union voluntarily left the union. No actions have been brought
by the staff claiming that the primary organization of the AUTU “Defence of Justice”
has been prevented from resuming its activities.
–

Dismissal of the founder of the CFTUU primary trade union at the “VK
Dnepropetrovsk enterprise”. Pursuant to the decision of the Dnepropetrovsk Regional
Appeal Court, on 5 October 2007, Ms Pribudko was reinstated in her post with effect
from 26 April 2007. However, the order of reinstatement was suspended pending an
appeal filed by the “VK Dnepropetrovsk enterprise” before the Supreme Court. On
9 October 2007, Ms Pribudko was dismissed upon the agreement of both parties. On
the same day, she received her employment record book where she had confirmed
that she had no further material or moral claims against the “VK Dnepropetrovsk
enterprise”. The Government further points out that the representatives of the primary
trade union have not submitted any complaints of violations of their rights to the
regional state labour inspection.

–

Dismissal of the Chairperson of the CFTUU primary trade union at the Lvov
Railway. On 18 June 2007, the Galitsky District Court in Lvov dismissed the action
brought by Mr Smereka seeking reinstatement without loss of pay and payment of
moral damages. This decision was upheld by the College of Judges of the Judicial
Chamber for Civil Cases of the Lvov Regional Appeals Court on 3 September 2007.
The Government transmits the above decisions. Neither the CFTUU nor Mr Smereka
has lodged an appeal with the Supreme Court.

214. The Committee notes the detailed information provided by the Government. In particular,
it notes with interest the information provided by the Government on the outcome of
investigations into all remaining cases of alleged violations of trade union rights. The
Committee therefore considers that this case does not call for further examination.
* * *

215. Finally, the Committee requests the governments concerned to keep it informed of any
developments relating to the following cases.
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Case

Last examination on the merits

Last follow-up examination

1890 (India)

June 1997

November 2007

1914 (Philippines)

June 1998

March 2008

1991 (Japan)

November 2000

March 2008

2006 (Pakistan)

November 2000

March 2008

2086 (Paraguay)

June 2002

June 2007

2088 (Bolivarian Republic of Venezuela)

March 2004

November 2007

2134 (Panama)

March 2003

November 2007

2153 (Algeria)

March 2005

November 2007

2160 (Bolivarian Republic of Venezuela)

June 2002

November 2007

2171 (Sweden)

March 2003

March 2008

2227 (United States)

November 2003

November 2007

2229 (Pakistan)

March 2003

March 2008

2236 (Indonesia)

November 2004

March 2008

2249 (Bolivarian Republic of Venezuela)

June 2005

March 2008

2259 (Guatemala)

March 2006

November 2007

2262 (Cambodia)

November 2007

–

2275 (Nicaragua)

November 2005

March 2008

2286 (Peru)

June 2005

November 2007

2291 (Poland)

March 2004

March 2008

2298 (Guatemala)

June 2006

March 2008

2301 (Malaysia)

March 2004

March 2008

2302 (Argentina)

November 2005

November 2007

2304 (Japan)

November 2004

June 2007

2326 (Australia)

November 2005

November 2007

2336 (Indonesia)

March 2005

March 2008

2338 (Mexico)

March 2005

March 2008

2354 (Nicaragua)

March 2006

March 2008

2364 (India)

November 2005

November 2007

2368 (El Salvador)

March 2006

March 2008

2371 (Bangladesh)

June 2005

March 2008

2373 (Argentina)

March 2007

March 2008

2380 (Sri Lanka)

March 2006

March 2008

2382 (Cameroon)

November 2005

March 2008

2383 (United Kingdom)

March 2005

March 2008

2386 (Peru)

November 2005

March 2008

2390 (Guatemala)

June 2006

November 2007

2394 (Nicaragua)

March 2006

November 2007

2395 (Poland)

June 2005

March 2008

2396 (El Salvador)

November 2006

March 2008

2397 (Guatemala)

March 2006

March 2008

2413 (Guatemala)

November 2006

March 2008

2419 (Sri Lanka)

March 2006

March 2008

2439 (Cameroon)

March 2006

March 2008

2441 (Indonesia)

June 2006

March 2008
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Case

Last examination on the merits

Last follow-up examination

2448 (Colombia)

March 2007

March 2008

2449 (Eritrea)

November 2007

–

2469 (Colombia)

June 2007

March 2008

2474 (Poland)

March 2007

March 2008

2481 (Colombia)

March 2007

March 2008

2482 (Guatemala)

June 2007

–

2487 (El Salvador)

June 2007

March 2008

2489 (Colombia)

March 2008

–

2497 (Colombia)

November 2007

–

2499 (Argentina)

November 2007

–

2501 (Uruguay)

November 2007

–

2506 (Greece)

June 2007

March 2008

2514 (El Salvador)

June 2007

March 2008

2515 (Argentina)

November 2007

–

2520 (Pakistan)

November 2007

March 2008

2521 (Gabon)

June 2007

March 2008

2524 (United States)

March 2008

–

2525 (Montenegro)

June 2007

March 2008

2526 (Paraguay)

November 2007

–

2527 (Peru)

November 2007

–

2529 (Belgium)

March 2008

–

2532 (Peru)

March 2008

–

2536 (Mexico)

March 2008

–

2537 (Turkey)

June 2007

March 2008

2546 (Philippines)

March 2008

–

2548 (Burundi)

March 2008

–

2555 (Chile)

March 2008

–

2556 (Colombia)

March 2008

–

2559 (Peru)

March 2008

–

2562 (Argentina)

March 2008

–

2564 (Chile)

March 2008

–

2572 (El Salvador)

March 2008

–

2580 (Guatemala)

March 2008

–

2585 (Indonesia)

March 2008

–

2590 (Nicaragua)

March 2008

–

2591 (Myanmar)

March 2008

–

216. The Committee hopes these governments will quickly provide the information requested.
217. In addition, the Committee has just received information concerning the follow-up of
Cases Nos 2087 (Uruguay), 2292 (United States), 2423 (El Salvador), 2460 (United
States), 2483 (Dominican Republic), 2486 (Romania), 2512 (India), 2561 (Argentina) and
2575 (Mauritius), which it will examine at its next meeting.
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CASE NO. 2563
DEFINITIVE REPORT

Complaint against the Government of Argentina
presented by
— the Central of Argentinean Workers (CTA) and
— the Association of State Workers (ATE)
Allegations: The complainant organizations
allege that the decision by the government of the
Province of Salta to replace teachers who were
on strike with substitute teachers is a violation
of the principles of freedom of association
218. The complaint is contained in a communication from the Association of State Workers
(ATE) and the Central of Argentinean Workers (CTA) of April 2007.

219. The Government sent its observations in a communication dated 29 January 2008.
220. Argentina has ratified the Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87), and the Right to Organise and Collective Bargaining
Convention, 1949 (No. 98).

A.

The complainants’ allegations
221. In their communication of April 2007, the CTA and the ATE allege that the decision of the
Ministry of Education of the Province of Salta to replace striking teachers with substitute
teachers is in violation of Convention No. 87. The complainants indicate that article 14bis
of the Argentine Constitution guarantees the right to strike as a fundamental right of trade
unions. The second indent of article 75, paragraph 22, accords constitutional status to a
series of international human rights treaties, including the 1966 New York Covenants,
thereby granting the same status to Convention No. 87 (Article 8, paragraph 3, of the
International Covenant on Economic, Social and Cultural Rights and Article 22,
paragraph 3, of the International Covenant on Civil and Political Rights). The International
Covenant on Economic, Social and Cultural rights further specifies that States Parties
undertake to ensure the right to strike (Article 8, paragraph 1(d)). This circle of protection
for freedom of association is completed by the first indent of article 75, paragraph 22, of
the Constitution of the Nation, which grants legal precedence to other international treaties,
including ILO Conventions. Moreover, the Constitution of the Province of Salta guarantees
all workers the exercise of the right to strike (articles 44(10), 46 and 65). The complainants
indicate that, despite all the provisions formally protecting the right to strike, the Minister
of Education of the Province of Salta, through resolution No. 602/07, ordered the
replacement of all teachers who had joined the strike called by the Association of State
Workers. According to the complainants, this resolution is intended to crush the
effectiveness of the strike and illegally discriminate against workers for participating in the
strike by means of their replacement.

222. The complainants observe that, on 6 February 2007, the Ministry of Education of the
Province of Salta was informed of the teaching sector’s concerns over the recovery of their
basic wage level. On 21 February 2007, having received no reply to the previous letter
requesting a salary increase, the ATE declared a state of alert and permanent mobilization
and stated that, in the absence of a favourable response, direct action would be taken. The
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same letter was sent to the Provincial Directorate-General of Labour of the Province of
Salta on the same date. Finally, and in the complete absence of any response, the ATE
Provincial Board put into effect its declaration that direct action would be taken by
declaring a stoppage and mobilization for an indefinite period as of 1 March 2007. The
same letter was sent to the Minister of Education.

223. The complainants explain that the protest measures were very intensive, with the
participation of the majority of workers in the sector and that, as a result, the
administration took action to undermine the effectiveness of the measures and to intimidate
the workers who participated in them. They allege that the measures taken included secret
investigations of the strikers and persons connected with them, as well as the union leaders
involved in the collective dispute. The investigations were allegedly carried out by the
Salta police. A “blacklist” was drawn up on the basis of reports from the above
investigations, containing the names of workers who participated actively in the union
action. In this context, the Minister of Education for the Province of Salta issued resolution
No. 602/07 of 26 March 2007, in which it was decided to “replace” the striking teachers
with substitute teachers, which is a clear manoeuvre to crush and destroy the strike.

224. The complainants transcribe the provisions of the resolution which are as follows: “Section
1 – Authorize the General Directorates of General Basic Education and Initial Education,
Polimodal Education, Special Schemes and Higher Education to cover the teaching
functions currently not being fulfilled due to the withdrawal of their staff as a result of
their involvement in the protest action, thereby jeopardizing the effective and continuous
provision of the service, and consequently being under the obligation to provide coverage
in accordance with the Points Scales until the return of the above to their habitual functions
on a regular basis. Section 2 – The staff members designated under these specific
circumstances shall effectively discharge the service in practice, ceasing to do so upon the
return of the staff responsible for such functions. Section 3 – It shall be the responsibility
of the administrative team and/or the Supervisor to adopt the appropriate procedure to give
effect to the above provisions.” The resolution was implemented in institutions under the
responsibility of the Ministry of Education of the Province of Salta as from 26 March
2007.

225. According to the complainants, it should be emphasized that the court ruling that the
Minister invoked as the “basis” for the above resolution nowhere orders the replacement of
striking workers, but that education should be guaranteed. What is more, it does not
support the claim of amparo (protection of constitutional rights) in relation to the
replacement of strikers. Accordingly, if it is interpreted correctly, the Minister has violated
the court ruling which she says and claims to be following, thereby aggravating the
violation of freedom of association as, in full knowledge that such a measure cannot be
taken, she intentionally did so to break the work stoppage. Moreover, on 2 April 2007 the
administration announced in the daily newspaper with the biggest circulation that a joint
resolution, Nos 248 and 618, had been issued under the terms of which teachers who
returned to work on the first working day of April (3 April 2007) and undertook to
discharge their functions effectively and without interruption (that is, renouncing the right
to strike), would have their wages for the strike days paid in instalments. While this is a
much less coercive act by the Ministry, with the intention of “persuading” or “inducing”
the strikers to end the stoppage, it is also an act of discrimination as those who refuse to
end the strike will have their wages deducted in full. These are the acts that led to the
presentation of the present complaint.

226. According to the complainants, this is a manoeuvre by the government of the Province of
Salta, through the Ministry of Education and the Salta police, to weaken, obstruct and
undermine the effectiveness of the strike. The replacement of the strikers was intended
solely to intimidate and discipline state workers in general. The complainants emphasize
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that, although it is true that some limitations may be imposed on the exercise of the right to
strike, especially in relation to public employees as, a priori, certain categories in the
public sector could be classified as essential services (although under Argentine law this
classification is confined to specific activities that do not include public employment in
general), such considerations go beyond the context of the present case. In this respect, the
provincial State does not refer to any restriction or difficulty related to this issue, but
simply confines itself to penalties which discriminate against those who took part in the
strike. The complainants consider that this demonstrates a clear violation of freedom of
association by the Province of Salta, which penalized workers for participating in a strike,
replacing them with substitute teachers to break the strike, in violation of Articles 3 and 10
of Convention No. 87.

B.

The Government’s reply
227. In its communication of 29 January 2008, the Government indicates that, as the
complainants are challenging the action of a provincial government, it should be recalled
that under the federal system of government the provinces are free to take the action that
they consider appropriate in terms of managing their respective provincial administrations,
without interference by the national Government. In that regard, and as this case concerns
resolution No. 602 of the Ministry of Education of Salta, which authorizes the use of
substitute teachers to cover the duties of the teachers on strike for an indefinite period of
time, the Government notes that the dispute was resolved by voluntary conciliation
between the government of the Province of Salta and the union representatives of the
teachers on 12 and 13 April 2007, with classes recommencing in schools on 15 April as a
result of the cessation of the protest action. Under the terms of the agreement, it was
envisaged that effect would not be given to resolutions Nos 602, 671 and 618 of the
Ministry of Education and the related administrative measures, and a proposal was made
for a wage increase and the payment of strike days, with the recuperation of the classes that
had been lost. Finally, the Government observes that the disputed provincial resolution was
not given effect and that the grounds that gave rise to this freedom of association case no
longer exist, with the result that the matter has therefore been resolved.

C.

The Committee’s conclusions
228. The Committee notes that in the present case the complainant organizations challenge
resolution No. 602/07 of 26 March of the Ministry of Education of the Province of Salta,
which envisaged the replacement of all the teachers who participated in the work stoppage
and mobilization for an indefinite period as of 1 March 2007. The complainants indicate
that the work stoppage was decided upon in view of the absence of a reply by the
authorities of the Ministry of Education of the Province to the communication that they
sent on 6 February expressing the concern of teachers to recover the level of their basic
wage and requesting a wage increase. The Committee also notes the serious allegations of
the complainant organizations that the resolution was intended to undermine the
effectiveness of the stoppage (they add that, in this respect, under the terms of resolutions
Nos 248 and 618, workers who returned to work on the first working day of the month of
April and who undertook to discharge their functions effectively and without interruption
would, if they had participated in the stoppage, be paid the strike days in instalments): the
resolutions were also intended to intimidate workers who participated in the strike
(according to the complainants, in particular the police of the Province had undertaken
secret investigations on the strikers and a blacklist was drawn up containing the names
and number of strikers, based on the reports of the investigations).

229. The Committee notes the Government’s indications that: (1) the dispute was resolved
through voluntary conciliation between the government of the Province of Salta and the
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union representatives of the teachers on 12 and 13 April 2007, with classes recommencing
on 15 April as a result of the lifting of the protest action; and (2) under the terms of the
agreement, it was envisaged that effect would not be given to resolutions Nos 602, 671 and
618 of the Ministry of Education and the related administrative measures, combined with a
proposed wage increase and the payment of the strike days, with the recuperation of the
classes that had been lost.

230. Taking into account the information on the agreement that was reached, under the terms of
which effect was not given to the administration measures and penalties were not imposed
for participation in the strike, the Committee will not proceed with its examination of the
allegations made in the present case. The Committee nevertheless feels it is necessary to
recall the principle that the “hiring of workers to break a strike in a sector which cannot
be regarded as an essential sector in the strict sense of the term, and hence one in which
strikes might be forbidden, constitutes a serious violation of freedom of association” [see
Digest of decisions and principles of the Freedom of Association Committee, fifth
edition, 2006, para. 632], and the importance of the principle that workers who exercise
their right to strike peacefully should not be subject to intimidation of any type.

The Committee’s recommendation
231. In the light of its foregoing conclusions, the Committee invites the Governing
Body to decide that the present case does not call for further examination.

CASE NO. 2578
REPORT IN WHICH THE COMMITTEE REQUESTS
TO BE KEPT INFORMED OF DEVELOPMENTS

Complaint against the Government of Argentina
presented by
— the General Confederation of Labour of the Republic of Argentina (CETRA)
and
— the Federation of Teachers of the Province of Buenos Aires (UDOCBA)
Allegations: The complainant organizations
allege that the authorities of the General
Directorate of Culture and Education of the
Province of Buenos Aires have discriminated
against the Federation of Teachers of the
Province of Buenos Aires (UDOCBA) by
concluding an agreement with other
organizations respecting the representation of
workers in joint negotiations in the sector
232. The complaint is contained in communications from the General Confederation of Labour
of the Republic of Argentina (CETRA) and the Federation of Teachers of the Province of
Buenos Aires (UDOCBA) dated 15 May and 24 July 2007.

233. The Government sent its observations in a communication of 4 January 2008.
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234. Argentina has ratified the Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87), and the Right to Organise and Collective Bargaining
Convention, 1949 (No. 98).

A.

The complainants’ allegations
235. In their communications of 15 May and 24 July 2007, the CETRA and the UDOCBA
allege a violation of freedom of association in relation to the Ministry of Labour of the
Province of Buenos Aires. More specifically, the complainant organizations allege that the
UDOCBA is being systematically marginalized and discriminated against. In this respect,
they indicate that:
–

the legislature of the Province of Buenos Aires approved the Act respecting joint
negotiations for teachers in the Province, adopted as Act No. 13552, which provides
in section 5 that in order to participate in negotiations of a general nature, trade
unions shall collectively represent all the teachers covered by Act No. 10579 (the
Teachers’ Statute) throughout the Province;

–

on 6 November 2006, all the trade union organizations provided credentials for their
joint delegates, their legal personality and their statutes. Analysis of the
documentation provided by the unions shows that no union fulfils the legal
requirement of representing all the teachers throughout the Province;

–

section 12 of Act No. 13552 provides that the Ministry of Labour of the Province
shall be the authority responsible for the implementation of the Act. However,
inexplicably, the minister has relinquished the function of issuing regulations under
the Act to certain trade unions and the General Directorate of Culture and Education,
which is in violation of the Constitution of the Province, under the terms of which
“The Province recognizes the right to organize and freedom of association, collective
agreements, the right to strike and the guarantees for the protection of trade union
representatives”;

–

the relinquishment of this function had its origins in the signature by four unions and
the employer of an agreement in which they established themselves as bargaining
agents representing workers, on the one hand, and the State as the employer, on the
other. The agreement was concluded and signed without the presence of all the unions
that represent teachers and have the legal status for the collective representation of
education workers, thereby rendering it totally illegal and discriminatory;

–

furthermore, as is and was clear throughout the joint negotiations, the position of the
General Directorate of Culture and Education is in favour of the Single Trade Union
of Education Workers of the Province of Buenos Aires (SUTEBA) and the other
participating unions, and neutral, if not negative, in relation to the UDOCBA;

–

on 21 December 2006, the National Directorate of Trade Union Associations (DNAS)
of the national Ministry of Labour, Employment and Social Security issued an
opinion clearly indicating that no organization complies with the requirements set out
in the Act;

–

in short, trade union organizations that are not in compliance with the law are
currently participating in negotiations. In this situation, joint negotiations should not
be held until a new law is adopted or all the organizations should participate under the
same conditions, or in other words each union should represent its membership of
teachers in the Province of Buenos Aires; some will represent a greater or lesser
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proportion, but none of them represent all of the workers concerned, as required by
the Act.

B.

The Government’s reply
236. In its communication of 4 January 2008, the Government confirms that the legislature of
the Province of Buenos Aires approved Act No. 13552 respecting joint negotiations for
teachers in the Province. Section 5 of the Act provides that “for the purpose of the
development of collective bargaining of a general nature, as set out in the present Act, the
representation of workers shall be exercised by trade unions of teachers which have legal
personality and include within their individual and territorial scope all workers covered by
Act No. 10579 (the Teachers’ Statute), as amended, throughout the territory of the
Province of Buenos Aires”. The Government adds that it is necessary, for a full
understanding of the factual and legal context of the case, to recall that under the
constitutional provisions (article 39, paragraph 4, of the Constitution of the Province)
workers have to be guaranteed the right to negotiate their labour conditions. For this
purpose, Act No. 13453 was drawn up as the first law governing collective bargaining in
the public service at the provincial level, based on the consensus achieved between the
representatives of the State and all the unions of workers in the public administration,
totalling 26 unions. The sole condition required was that they should have legal
personality. The above Act was the forerunner of Act No. 13552 on joint negotiations for
teachers in the Province, referred to above.

237. In relation to the specific circumstances of the case, the Government recalls that the
General Directorate of Culture and Education is not part of the public administration of the
Province but is a constitutional body for which reason a special legislative act had to be
adopted covering the education sector. It is for this reason that Act No. 13552 sets out a
criterion that differs from the analogous legislation covering the central administration, as
it only accepts for the purposes of general bargaining teachers’ unions of which the
territorial and individual scope includes all the workers covered by Act No. 10579
(teachers) throughout the territory of the Province of Buenos Aires, in accordance with the
original wording of section 5, as cited above.

238. The Government observes that collective bargaining in the teaching sector had its origins,
albeit informal, in the round table that was held at the initiative and in the premises of the
Ministry of Labour of the Province, until the approval of Act No. 13552 of 13 October
2006, to which the complainants refer. The Government adds that, according to the
attendance records, which it attaches, the UDOCBA was present at all the meetings held
and that, based on the documentation attached to the convocation, their purpose was to
examine and reach agreement on the Act respecting joint negotiation for teachers. The
formal establishment of machinery for collective bargaining in the sector followed the
approval of Act No. 13552. The UDOCBA attended the first meeting and then participated
actively in the negotiations and meetings on 13 and 21 November 2006.

239. The Government explains that the legislation in question clearly reflects the position
adopted by the Ministry of Labour of the Province, in its role of coordinating bargaining,
in relation to the composition of the joint representation of workers, which is an important
factor and the principal reason for the present complaint. The Ministry of Labour of the
Province indicated that it was only after a difficult process, with the firm determination of
the leadership of the Province, that it was possible to include in the law this right which
has been claimed so often by teachers.

240. The Ministry of Labour of the Province is entrusted with responsibility for the application
of the Act under the terms of section 12, which reads as follows: “The Ministry of Labour
of the Province of Buenos Aires shall be the authority responsible for the application of the

58

GB302_5_[2008-05-0330-1]-Web-En.doc

GB.302/5

provisions of the present Act and to that effect shall be authorized to carry out studies,
provide advice and, in general, request all the documentation and information necessary to
obtain the broadest knowledge of the related issues. In this respect, it is authorized to:
(a) convene negotiations at the request of one of the parties; (b) convoke meetings that
have not been accorded by the parties at the request of one party; (c) coordinate meetings;
and (d) adopt any measures intended to promote negotiation. The authority granted under
this section to the Ministry of Labour of the Province of Buenos Aires does not include the
possibility of issuing regulations under the provisions of the present Act.” A simple
reading of these provisions shows the limits placed on the authority attributed to the
Ministry. In this regard, it should be emphasized that, essentially, it has not been granted
authority to issue regulations, an issue to which the complainant makes no reference in the
text of the complaint, where it merely alleges that the Ministry is in manifest breach of a
constitutional precept through its “relinquishment” of the function of issuing regulations
under the Act to a number of unions and the General Directorate of Culture and Education.

241. The Government raises the issue of how a function that is not legally attributed can be
relinquished or delegated. The Ministry of Labour of the Province of Buenos Aires is
prohibited, under the terms of section 12, final indent, of Act No. 13552, from issuing
regulations under the provisions of the Act. In other words, the complaint is totally devoid
of merit in this respect: if the UDOCBA considers that a constitutional principle is
undermined by a provision intended to give effect to that principle, the implementing
provision should be challenged through the appropriate legal channels, and not the entity
that is responsible for its implementation.

242. The Government adds that the discussion concerning the issue of union representation was
difficult, with very set and entrenched positions, despite the policy of persuasion adopted
by the Ministry of Labour. Accordingly, the Ministry of Labour of the Province constantly
endeavoured to argue against the position adopted by union representatives that the
UDOCBA was not competent to participate in general bargaining. The Government
affirms that the basic dispute is an inter-union matter and is not germane to the joint
negotiations themselves. The Ministry of Labour of the Province and the Provincial
Directorate of Culture and Education adopted an attitude of mediation with a view to
bringing the parties closer.

243. The Government explains that it consulted the National Directorate of Culture and
Education, which emphasized that it had requested the Ministry of Labour of the Province
to initiate general negotiations, in accordance with Act No. 10579, as amended, and as
required by Act No. 13552 (Act respecting joint negotiations for teachers, as recently
approved).

244. The Ministry of Labour of the Province convened all the unions with legal personality,
including the UDOCBA. The following were therefore convened: the Federation of
Education Workers of Buenos Aires (FEB), which has 34,000 declared dues-paying
members; SUTEBA, which has 65,000 declared dues-paying members; the Argentinean
Teachers’ Federation (UDA); the Association of Technical Teachers (AMET); and the
UDOCBA. The four unions that were convened, in addition to the UDOCBA, have legal
personality entitling them to cover the whole of the Province of Buenos Aires. In the case
of the UDA and AMET, the territorial scope of their legal personality is broader (national),
thereby maintaining the emerging trade union rights following the transfer of national
education services to the provincial level. When the formalities had been completed for the
establishment of the negotiating commission (accreditation and examination of the
credentials presented for each union, number of dues-paying members of each union, etc.),
and in view of the existence of more than one union with legal personality, as well as the
discrepancies in union representation in terms of the territorial and individual scope of
each union, the General Directorate of Culture and Education urged the teachers’ unions to
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propose, in light of trade union independence and the legal scope of each union, the
manner in which the representation of workers at the general level would be determined,
since the State as the employer “does not choose” the entity with which it negotiates.

245. The Government adds that a meeting was held in this context on 21 November, during
which the FEB and the SUTEBA indicated that the representation of workers at the general
level should be entrusted to their organizations, also with the participation of the UDA and
AMET. They opposed the participation of the UDOCBA on two grounds: (1) its legal
scope; and (2) the court action it has initiated claiming that section 5 of Act No. 13552,
respecting joint negotiations for teachers, is unconstitutional. Under these circumstances,
the UDOCBA withdrew from the meeting. It may therefore clearly be concluded that the
non-participation of the UDOCBA in the general bargaining commission under Act
No. 13552, which the complainant has challenged in the courts as being unconstitutional,
consists of an inter-union dispute, which is entirely unrelated to the General Directorate of
Culture and Education in its capacity as the employer. The agreement presented by the
unions determining the form of their representation (in terms of their proportional
representation in the joint negotiations) would appear to demonstrate mutual recognition of
the scope of representation and action of each union, a matter that is not only unrelated to,
but also prohibited for the employer. It should be noted that the complainants do not at any
juncture refer in the complaint presented to the ILO to the existence of the application to
the courts for amparo (protection of constitutional rights).

246. The Government indicates that the General Directorate of Culture and Education of the
Province refers in its report to the amparo proceedings in the courts (Federation of
Teachers of the Province of Buenos Aires v. authorities of the Province of Buenos Aires
concerning the protection of trade union rights), which call for Act No. 13552 to be
declared inapplicable to the union on the grounds that section 5 of the Act was drawn up
with the objective of granting exclusive bargaining rights to unions whose legal status is
valid throughout the Province of Buenos Aires, namely the SUTEBA and the FEB. In
practice, the legal challenge against the first Act respecting joint negotiations for teachers
in the Province of Buenos Aires resulted in the rejection of the UDOCBA’s participation
by all the other teachers’ unions active in the Province. This means in practice that the
scope of the UDOCBA’s legal personality was not challenged by the employer, but by the
unions representing teachers.

247. In relation to the reference by UDOCBA to an alleged opinion of 21 December of the
DNAS of the national Ministry of Labour and Social Security, from which it concludes
that “no union is in compliance with the requirements of the Act”, the Government
observes that this is a free interpretation of the document, which merely examines the
extent of the legal personality of the unions participating in the joint negotiations. Finally,
the Government adds that a draft amendment has been proposed to section 5 of Act No.
13552 respecting joint negotiations for teachers and that it is currently before Parliament.

C.

The Committee’s conclusions
248. The Committee notes that, in the present case, the complainant organizations allege that
Act No. 13552 respecting joint negotiations for teachers in the Province of Buenos Aires
provides in section 5 that in order to participate in negotiations, trade union organizations
shall collectively represent all the teachers covered by the Teachers’ Statute throughout
the Province. They add that, even though no union was accredited as complying with this
legal requirement, four unions and the State, as the employer, concluded an agreement,
without the presence of all the unions representing teachers. According to the complainant
organizations, unions are currently participating in the joint negotiations which do not
comply with the requirements set out in the Act and in any case joint negotiations should
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not be held until a new law has been approved or all the unions representing greater or
smaller proportions of teachers should participate.

249. The Committee notes the Government’s indications that: (1) it is a constitutional principle
(article 39, indent 4, of the Constitution of the Province) that workers shall be guaranteed
the right to negotiate their labour conditions. To this effect, Act No. 13453 was drawn up
as the first law regulating collective bargaining in the public administration at the
provincial level, based on the consensus achieved between the representatives of the State
and of all the unions representing workers in the public administration. The only
requirement was that the unions should have legal personality. The above Act was the
forerunner of Act No. 13552 respecting joint negotiations for teachers in the Province, to
which the complainant organizations refer; and (2) Act No. 13552 establishes a criterion
that differs from that of the Act covering the central administration, as it only accepts for
the purposes of general bargaining unions whose individual and territorial action includes
all teachers throughout the territory of the Province of Buenos Aires.

250. The Committee further notes the Government’s indications that: (i) collective bargaining
in the teaching sector had its origin, albeit informal, in the round table that was held in the
premises and at the initiative of the Ministry of Labour of the Province, until the approval
of Act No. 13552 of 13 October 2006, and that the UDOCBA was present at all the
meetings held, the purpose of which was to examine and reach agreement on the Act
respecting joint negotiations for teachers, and that the approval of Act No. 13552 formally
established the machinery for collective bargaining in the sector. The UDOCBA
participated actively in the first meeting and then in those held on 13 and 21 November
2006; (ii) the discussion concerning the issue of union representation was difficult, with
very set and entrenched positions, despite the policy of persuasion followed by the Ministry
of Labour, which constantly endeavoured to argue against the positions adopted by union
representatives that the UDOCBA was not competent to participate in general bargaining.
The Government affirms that the basic dispute is an inter-union matter and not germane to
the joint negotiations themselves; (iii) the National Directorate of Culture and Education
requested the Ministry of Labour of the Province to initiate general negotiations, in
accordance with Act No. 10579, as amended, and as required by Act No. 13552 (Act
respecting joint negotiations for teachers, as recently approved), and the Ministry of
Labour of the Province convened all the unions with legal personality, including the
UDOCBA; accordingly, the following unions were convened: the FEB, SUTEBA, UDA,
AMET and the UDOCBA; (iv) the four unions that were convened, as well as the
UDOCBA, have legal personality covering the whole of the Province of Buenos Aires; and
(v) when the formalities had been completed for the establishment of the negotiating
commission (accreditation and examination of the credentials presented for each union,
number of dues-paying members of each union, etc.), and in view of the existence of more
than one union with legal personality, and the discrepancies in union representation in
terms of the territorial and individual scope of each union, the General Directorate of
Culture and Education urged the teachers’ unions to propose, in light of trade union
independence and the legal scope of each union, the manner in which the representation of
workers at the general level would be determined, since the State as the employer “does
not choose” the entity with which it negotiates.

251. The Committee further notes the Government’s indication that a meeting was held on
21 November 2006 during which the FEB and SUTEBA indicated that the representation
of workers at the general level should be entrusted to their organizations, with in addition
the participation of the UDA and AMET. They opposed the participation of the UDOCBA
on two grounds: (a) its legal scope; and (b) the court action that it has initiated claiming
that section 5 of Act No. 13552, respecting joint negotiations for teachers, is
unconstitutional. The Government adds that, in these circumstances, the UDOCBA
withdrew from the meeting. The Government states that the non-participation of the
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UDOCBA in the general bargaining commission under Act No. 13552 is an inter-union
dispute, which is entirely unrelated to the General Directorate of Culture and Education in
its capacity as the employer. The Committee finally notes the Government’s indication that
a draft amendment has been proposed to section 5 of Act No. 13552 respecting joint
negotiations for teachers and that it is currently before Parliament (the draft text
communicated by the Government provides that the representation of teachers shall be
carried out by all unions of teachers with legal personality entitling them to be active
throughout the territory of the Province of Buenos Aires).

252. In this respect, the Committee observes that the documentation provided by the
complainant organizations consists of an agreement signed by the SUTEBA, FEB, UDA
and AMET and the representatives of the State in its capacity as the employer requesting
the Ministry of Labour to declare the formal establishment of joint negotiations at the
general level with that representation of workers. The Committee also observes that the
Government has not provided full information on the representativity in the sector of all
the unions mentioned and particularly the UDOCBA. In any case, according to the
information provided, all the unions concerned, including the complainant organization
(UDOCBA), are trade unions with legal personality (in accordance with the Act respecting
trade union associations, legal personality is granted to trade unions which, among other
requirements, demonstrate membership of over 20 per cent of the workers whom they aim
to represent and their exclusive rights include participation in collective bargaining).
Under these conditions, the Committee recalls that systems based on a sole bargaining
agent (the most representative) and those which include all organizations or the most
representative organizations in accordance with clear pre-established criteria for the
determination of the organizations entitled to bargain are both compatible with
Convention No. 98. Nevertheless, in view of the exclusion of the UDOCBA from joint
negotiations in the sector, the Committee considers that the wording of section 5 of Act
No. 13552 is not sufficiently clear and may lead to the potentially unjustified exclusion of
trade unions from bargaining, particularly taking into account the fact that the UDOCBA
had hitherto been invited to participate in bargaining.

253. The Committee notes with interest the information provided by the Government that draft
legislation has been submitted to the legislature to amend section 5 of Act No. 13552
respecting joint negotiations for teachers. It notes the indication in the introductory
paragraphs that the draft is “guided by an essential precept of any democratic republic:
the broadest possible participation of the actors in the area in which labour guidelines are
to be agreed upon” and the provision that “for the purposes of collective bargaining,
representation shall be exercised by all teachers’ unions whose legal personality entitles
them to be active in the territory of the Province of Buenos Aires”. The Committee expects
that the draft legislation will be adopted in the very near future and that in the meantime
the Government will take further measures to reconcile the interests of the unions
concerned by the joint negotiations in the sector. The Committee requests the Government
to keep it informed in this respect.

254. Lastly, the Committee requests the Government to keep it informed of the final outcome of
the legal action taken by the UDOCBA claiming that section 5 of Act No. 13552 is
unconstitutional.

The Committee’s recommendations
255. In the light of its foregoing conclusions, the Committee invites the Governing
Body to approve the following recommendations:
(a) Noting with interest the Government’s indication that draft legislation has
been submitted to the legislature of the Province to amend section 5 of Act
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No. 13552 respecting joint negotiations for teachers, the Committee expects
that the legislation will be adopted in the very near future and that, in the
meantime, the Government will take measures to reconcile the interests of
the unions concerned by the joint negotiations in the sector. The Committee
requests the Government to keep it informed in this respect.
(b) The Committee also requests the Government to keep it informed of the final
outcome of the legal action taken by the UDOCBA claiming that section 5 of
Act No. 13552 is unconstitutional.

CASE NO. 2570
REPORT IN WHICH THE COMMITTEE REQUESTS
TO BE KEPT INFORMED OF DEVELOPMENTS

Complaint against the Government of Benin
presented by
the National Federation of Workers’ Unions (UNSTB)
Allegations: The complainant organization
alleges that, during a demonstration organized
in support of an affiliated union, the Minister of
Justice ordered the security forces to disperse
the crowd and requested the chauffeur of his
vehicle to force a way through at the risk of
running over the demonstrators. On that
occasion, the Secretary-General of the
complainant organization and two other
members of the National Federation of
Workers’ Unions of Benin (UNSTB) were
nearly run over by the Ministry’s vehicle
256. The complaint is contained in a communication of the National Federation of Workers’
Unions of Benin (UNSTB) dated 1 June 2007.

257. The Government sent its observations in a communication dated 16 November 2007.
258. Benin has ratified the Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87), the Right to Organise and Collective Bargaining Convention,
1949 (No. 98), and the Workers’ Representatives Convention, 1971 (No. 135).

A.

The complainant’s allegations
259. In a communication of 1 June 2007, the UNSTB alleges violations of trade union rights
and fundamental human rights by the Keeper of the Seals, Minister of Justice, responsible
for relations with institutions and Government spokesperson, Nestor Dako. The incident is
alleged to have occurred on 25 May 2007 in the premises of the Ministry of Justice.

260. According to the complainant organization, a protest march followed by a sit-in were
planned that day, 25 May 2007, in support of the affiliated representative organization, the
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National Union of Men and Women Workers in the Judicial and Allied Services of Benin
(SYNTRAJAB), which had been on strike since 7 May 2007 seeking an improvement in
the working and living conditions of its members, the regularization of their administrative
and professional situation and the adoption of specific conditions of service for the
profession.

261. The protest march, authorized by the municipal authorities and controlled by the police,
was due to pass by the Ministry of Justice before going to the Ministry of Labour and the
Public Service. The incidents occurred while it was at the Ministry of Justice. According to
the complainant organization, a group of demonstrators wished to meet the Minister of
Justice to read out a motion. However, they were met with the refusal of the security forces
present, who formed a barrier. The Minister of Justice is then alleged to have hurriedly left
in the official vehicle and to have ordered the security forces to clear the way. However, in
view of the failure of the security forces to do so, the Minister ordered the chauffeur to
force a way through in the vehicle. As a result of this manoeuvre, the Secretary-General of
the UNSTB, Emmanuel Zounon, and two members of the executive board of the UNSTB,
Mathieu Ayelabola and Cakpo K. Thomas, were caught between the radiator of the
Minister’s car and the UNSTB’s vehicle, which was carrying sound equipment for the
occasion.

262. The complainant organization denounces these extremely serious events, which it
describes as violations of freedom of association, threats to personal safety and attempted
homicide, punishable under the Penal Code.

B.

The Government’s reply
263. In a communication dated 16 November 2007, the Government acknowledges that an
incident occurred on 25 May 2007 in the premises of the Ministry of Justice during a
protest march followed by a sit-in organized by the UNSTB in support of an affiliated
organization.

264. According to the Government, following investigation, the situation was that the Minister
of Justice wished to go to the residence of the President of the Republic in response to a
request from the Head of State. He was prevented from doing so by the demonstrators who
were blocking the principal entrance. He therefore turned round to go through another
entrance.

265. The Government emphasizes that there was never any intention of violating trade union
rights. It recalls that it continued to negotiate with the trade union concerned until two
ministerial orders were adopted establishing the ethical bonus (11 June 2007) and setting
out the conditions for the award and determination of the hourly rate of the performance
and motivation bonus granted to personnel in the justice sector (13 July 2007) (this latter
order was signed by a new Minister of Justice). The Government adds that two draft orders
establishing a bonus for overtime hours and a settlement bonus have been forwarded to the
Ministry of Finance to be signed (copies of the texts are attached by the Government).

266. Finally, the Government indicates that the Secretary-General of the complainant
organization notified his decision to withdraw his complaint in a communication of
2 November 2007.

C.

The Committee’s conclusions
267. The Committee notes that the complainant organization’s serious allegations concern
violations of trade union rights during a protest march and the attempted homicide of
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leaders of the UNSTB, including its Secretary-General and two other members of the
executive board of the complainant organization.

268. The Committee notes that, according to the information supplied, on 25 May 2007 the
complainant federation organized a protest march in support of an affiliated organization,
SYNTRAJAB, which had been on strike since 7 May 2007 seeking an improvement in the
working and living conditions of its members, the regularization of their administrative
and professional situation and the adoption of specific conditions of service for the
profession. The march, authorized by the municipal authorities and controlled by the
police, was due to pass by the Ministry of Justice before going to the Ministry of Labour
and the Public Service.

269. The Committee notes the UNSTB’s allegations that the incidents occurred while the
demonstration was at the Ministry of Justice. Firstly, the security forces present prevented
the access to the Ministry of a group of demonstrators wishing to meet the Keeper of the
Seals, Minister of Justice to read out a motion. The Minister is then alleged to have
hurriedly left in the official vehicle and to have ordered the security forces to clear the
way. In view of the failure of the security forces to do so, the Minister ordered the
chauffeur to force a way through in the vehicle, nearly running over demonstrators.
During this manoeuvre, the Secretary-General of the UNSTB, Emmanuel Zounon, and two
members of the executive board of the UNSTB, Mathieu Ayelabola and Cakpo K. Thomas,
were caught between the radiator of the Minister’s car and the UNSTB’s vehicle. In this
respect, the Committee is bound to express its concern at these acts which endangered the
safety of trade unionists engaged in a peaceful demonstration and it observes that the
incident is not denied by the Government. The Committee considers it appropriate to
reaffirm that freedom of association can only be exercised in conditions in which
fundamental rights, and in particular those relating to human life and personal safety, are
fully respected and guaranteed. Moreover, in general, the use of the forces of order during
trade union demonstrations should be limited to cases of genuine necessity [see Digest of
decisions and principles of the Freedom of Association Committee, fifth edition, 2006,
paras 43 and 150]. Finally, while the Committee considers that facts imputable to
individuals bring into play the State’s responsibility owing to the State’s obligation to
prevent violations of human rights [see the Digest, op. cit., para. 47], this responsibility is
all the greater where such facts are imputable to a person exercising functions of authority
in the name of the State, and particularly a member of the Government.

270. The Committee notes that, in response to the complainant organization’s allegations, the
Government indicates that it conducted an investigation, but confines itself to noting that
the Minister of Justice wished to leave the building in response to a call by the Head of
State. The Committee expresses concern at the gravity of the allegations and the fact that
the Government has not provided any precise information in reply. The Committee firmly
requests the Government to give the necessary instructions to the security forces and to the
highest authorities of the State to prevent the reoccurrence in future of incidents such as
that of 25 May 2007, which endangered the life of trade union leaders.

271. The Committee notes that, despite the incident of 25 May 2007, negotiations continued
between the Government and SYNTRAJAB and resulted in the adoption of two ministerial
orders establishing the ethical bonus (11 June 2007) and setting out the conditions for the
award and determination of the hourly rate of the performance and motivation bonus
granted to personnel in the justice sector (13 July 2007), as well as two draft orders
establishing a bonus for overtime hours and a settlement bonus which have been
forwarded to the Ministry of Finance to be signed. The Committee further notes from the
signature on the ministerial order of 13 July 2007 that the office of the Keeper of the Seals,
Minister of Justice, Legislation and Human Rights has now been taken over by another
person.
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272. Finally, with regard to the Government’s indication that the complainant organization
wishes to withdraw the complaint, the Committee has not received any request to this effect
from the UNSTB. The Committee requests the Government or the complainant
organization to inform it of any settlement reached between the parties concerning the
incident of 25 May 2007 or any court decision handed down in this connection.

The Committee’s recommendations
273. In the light of its foregoing conclusions, the Committee requests the Governing
Body to approve the following recommendations:
(a) The Committee firmly requests the Government to give the necessary
instructions to the security forces and to the highest authorities of the State
to prevent the reoccurrence in future of incidents such as that of 25 May
2007, which endangered the life of trade union leaders.
(b) The Committee requests the Government or the complainant organization to
inform it of any settlement reached between the parties concerning the
incident of 25 May 2007 or any court decision handed down in this
connection.

CASE NO. 2584
REPORT IN WHICH THE COMMITTEE REQUESTS
TO BE KEPT INFORMED OF DEVELOPMENTS

Complaint against the Government of Burundi
presented by
the Confederation of Trade Unions of Burundi (COSYBU)
Allegations: The complainant alleges violations
of the right to collective bargaining on the
grounds that the Government decided to close
down operations at the Bujumbura Textile
Complex and lay off its workers without
consulting staff representatives, in violation of
the regulations and the national
interoccupational collective labour agreement.
Furthermore, notice periods and severance
benefits were calculated in violation of
Convention No. 98
274. The complaint is contained in a communication from the Confederation of Trade Unions of
Burundi (COSYBU) dated 28 June 2007.

275. The Government sent its observations in a communication dated 9 November 2007.
276. Burundi has ratified the Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87), Right to Organise and Collective Bargaining Convention, 1949
(No. 98), and the Workers’ Representatives Convention, 1971 (No. 135).
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A.

The complainant’s allegations
277. In a communication dated 28 June 2007, the Confederation of Trade Unions of Burundi
explains that the Bujumbura Textile Complex (COTEBU) is a public enterprise governed
by the Code of Private and Public Enterprises. According to the complainant, the staff of
COTEBU, estimated at 1,700 workers, was temporarily laid off following a decision by the
Council of Ministers on 20 July 2006 to close down operations. Subsequently, the Council
of Ministers unilaterally decided to terminate the employment of the staff of COTEBU
without notice or severance pay. The complainant claims that the Government interfered in
the management of an enterprise that should enjoy administrative autonomy.

278. According to the complainant organization, these decisions by the Government violate
several regulations and agreements. COSYBU refers to section 8 of Decree No. 100/159 of
5 September 1997 on “Bringing the memorandum of association of the Bujumbura Textile
Complex ‘COTEBU-SP’ into line with the Code of Private and Public Enterprises”, under
which “the Executive Body has sole responsibility for determining, in accordance with the
corporate objectives, the scope of activity of the Complex and for taking all decisions
required for its operation”. COSYBU also refers to section 24.2 of the interoccupational
collective labour agreement of 3 April 1980, which provides that “an employer who
intends to lay off several members of staff for economic reasons, such as reduced activity,
must take particular account of the age, professional qualifications, seniority and family
responsibilities of the worker concerned. Before taking such a decision, the employer must
give advance written notice to the representatives of the workers of the establishment and
consider their opinions and suggestions with regard to appropriate measures to take […]”.

279. The complainant organization alleges that the Government’s decisions were taken without
prior consultation with the COTEBU staff representatives, who only found out what was
happening through the media.

280. The complainant organization indicates that the staff of COTEBU had called for the
negotiation of a collective agreement to determine the period of notice and the amount of
severance pay, as required under sections 52 and 60 of the Labour Code. The Government
had then asked the management of COTEBU to negotiate the collective agreement with
representatives of the Free Trade Union of Workers of COTEBU (SYTRACO), an
organization affiliated with COSYBU. In disagreement with the management of COTEBU,
which wanted to adhere to the minimum entitlements provided for in the Labour Code,
SYTRACO had asked the Government to set up a governmental committee to negotiate the
collective agreement. This committee, composed of five representatives of the
Government, was established by Letter No. 121/VP2/782/2007 of 27 April 2007 of the
Chief of Staff of the Second Vice-President of the Republic.

281. The complainant organization indicates that, according to the COTEBU staff
representatives, the Government refused to negotiate the collective agreement following a
statement by the chair of the governmental committee that the committee’s role was
limited to mediation between COTEBU management and staff representatives. According
to the complainant, the Government’s position in this regard undermines Article 4 of
Convention No. 98.

282. The complainant organization attached to its complaint a copy of Decree No. 100/159 of
5 September 1997 on “Bringing the memorandum of association of the Bujumbura Textile
Complex ‘COTEBU-SP’ into line with the Code of Private and Public Enterprises” and a
copy of a communication dated 19 June 2007 from COSYBU to the President of the
Republic regarding the situation of the laid off COTEBU staff.
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B.

The Government’s reply
283. In a communication dated 9 November 2007, the Government rejects the complainant’s
allegations regarding the violation of Convention No. 98 and the national regulations
governing collective bargaining. The Government denies that it prevented the COTEBU
staff representatives from enjoying the right to organize and collective bargaining. Its
position is supported by the fact that COSYBU took no domestic legal action in this
regard.

284. The Government explains that COTEBU had not made any payments since 2006 and had
accumulated a debt of more than 10 billion Burundian francs. Under these circumstances,
the intervention of the Government – the sole holder of equity interests in the enterprise –
was legitimate. The Government points out that it is the prerogative of the holder of equity
interests in an enterprise to lay off staff and to close down an enterprise, in strict
compliance with the laws and regulations in force.

285. The Government points out that the COTEBU management and staff representatives have
always negotiated, even though such negotiations have not always led to an agreement.
Nevertheless, the Government is surprised at the interest in engaging in a negotiation on
notice and severance pay when the employer has already demonstrated its willingness to
pay in full the compensation owed in accordance with the relevant laws and regulations.
The Government adds that the closure of an enterprise is not the right time to negotiate a
collective agreement and expresses its surprise that union leaders are refusing to allow
workers to receive their final settlement outside the negotiation of a collective agreement.

286. The Government adds that it has provided supporting documentation to demonstrate that
negotiations were held with regard to the COTEBU industrial dispute and that the staff
representatives were therefore well informed of the imminent closure of the enterprise. The
Government attached to its response to the allegations copies of:

C.

–

the communication dated 29 January 2007 from the Free Trade Union of Workers of
COTEBU (SYTRACO) to the Minister of Trade and Industry regarding the claims of
COTEBU staff after workers were temporarily laid off;

–

the minutes of the meeting of the committee set up to propose solutions to the
Government in response to the end of the period of temporary layoff of COTEBU
staff (22 February 2007);

–

the letter from the Minister of Public Service, Labour and Social Welfare to the
Second Vice-President of the Republic, providing information about the
representatives of the Ministry in the negotiations scheduled between the
management of COTEBU and the staff representatives (23 March 2007); and

–

the minutes of the meeting of 26 March 2007 between the management of COTEBU
and the staff representatives of the enterprise.

The Committee’s conclusions
287. The Committee observes that, in this case, the complainant’s allegations relate to the
Government’s refusal to engage in collective bargaining with the trade union of an
enterprise that it decided to close down. According to the complainant, this refusal to
negotiate the terms under which workers are laid off and compensated violates not only
Convention No. 98, but also national laws and regulations in this regard.
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288. The Committee notes that the Council of Ministers decided on 20 July 2006 to close down
the operations of COTEBU, a public enterprise governed by the Code of Private and
Public Enterprises under Decree No. 100/159 of 5 September 1997. The Committee notes
that, under section 8 of that decree, the Executive Body of COTEBU is responsible for
determining the scope of activity of the Complex and for taking all decisions required for
its operation. The Executive Body is composed of three representatives of the Government,
including the general manager of the Complex; one member who is selected for his/her
specific skills and experience; two representatives of consumers; and one staff
representative (section 6 of the Decree). In this regard, the Committee can only regret that
the decision to close down the operations of COTEBU, which has an impact on the
working and living conditions of a significant number of workers, was not subject to prior
discussion or decision by the Executive Body of the enterprise, as required by the
memorandum of association. The Committee observes in this case that the decision by the
Council of Ministers was not likely to facilitate dialogue, negotiation and dispute
settlement in an atmosphere of mutual trust.

289. With regard to the termination of the employment of COTEBU staff in January 2007,
which was done, according to the complainant, without prior consultation with the
workers’ representatives, who only found out what was happening through the media, the
Committee refers to the note outlining the claims of COTEBU staff that was sent by
SYTRACO to the Minister of Trade and Industry on 29 January 2007. The Committee
draws the following points from this note:
–

On 20 July 2006, the Council of Ministers decided to lay off the entire staff of
COTEBU on a temporary basis, with the exception of certain units that were to
handle existing orders.

–

The period of temporary layoff began on 1 August 2006 and, in accordance with the
provisions of the Labour Code, was required to end on 31 January 2007 with the
termination of suspended contracts either with notice or compensation in lieu of
notice and severance pay. Alternatively, the employer was required to reinstate the
workers. The Committee notes that these requirements are laid down in section 56(d)
of the Labour Code.

–

SYTRACO is calling for, among other things, the continuation of the productive
activities of COTEBU, the payment of the housing allowances owed to workers since
1 August 2006 and the negotiation of a collective agreement between the management
of the enterprise and the union to determine the amount of compensation in lieu of
notice and severance pay to be paid to all workers.

290. In addition, the Committee notes the minutes of the meeting held on 20 February 2007 by
the committee set up to propose solutions to the Government in response to the end of the
period of temporary layoff of COTEBU staff. It is clear from the document that the
committee’s proposal was to postpone the granting of minimum entitlements calculated in
accordance with the provisions of sections 52 and 60 of the Labour Code and to initiate
negotiations between the employer and the staff representatives to reach an agreement on
the period of notice and the amount of severance pay. In addition, the committee called for
the payment of housing allowances to workers while temporarily laid off.

291. Finally, the Committee notes the minutes of the meeting held on 26 March 2007 between
the management of COTEBU and the staff representatives. The aim of this meeting was to
agree on the procedure for negotiating a collective agreement on the period of notice and
the amount of severance pay for the staff of the enterprise. According to the minutes,
agreement was reached on a schedule of negotiations, with a deadline set for 5 April 2007
(item 16).
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292. The Committee understands, from the information received, that the Government decided
in May 2007 to grant severance pay to the staff of COTEBU in accordance with the
minimum entitlements provided for in the Labour Code. According to the complainant, the
Government therefore refused to negotiate a collective agreement on this issue (open letter
from COSYBU to the President of the Republic, dated 19 June 2007).

293. The Committee takes note of all the supporting information provided by the complainant
and the Government. It notes that, following claims by the COTEBU union, a government
committee proposed the adoption of measures in response to these claims, which involved
in particular deferring the minimum entitlements provided for in the Labour Code, calling
for the negotiation of a collective agreement on notice and severance pay and requesting
the payment of housing allowances. The Committee notes that agreement was subsequently
reached at a meeting between the management of COTEBU and the staff union on the
procedure for negotiating the collective agreement and on a timetable for the negotiations.
The Committee notes that neither the complainant nor the Government provided
information on the substance of the negotiations and their outcome. The Committee also
notes that, in May 2007, the Government apparently took a decision to grant severance
pay to the workers of COTEBU in accordance with the minimum entitlements provided for
in the Labour Code. In this regard, the Committee wishes to recall the importance which it
attaches to the obligation to negotiate in good faith for the maintenance of the harmonious
development of labour relations. Accordingly, it is important that both employers and
trade unions make every effort to reach an agreement, genuine and constructive
negotiations being a necessary component to establish and maintain a relationship of
confidence between the parties [see Digest of decisions and principles of the Committee
on Freedom of Association, fifth edition, 2006, paras 934 and 935].

294. The Committee believes that the Government should have shown greater consideration for
the negotiations which were recently held between the management of COTEBU and the
workers’ representatives with a view to concluding a collective agreement, as well as for
the clear recommendations made by the governmental committee that it set up on the
situation of the staff of COTEBU. The Committee believes that, if the negotiations were not
successful because of disagreement, the Government should have considered with the
parties ways of overcoming such an obstacle through a conciliation or mediation
mechanism, or, if the disagreements persisted, through arbitration by an independent body
trusted by the parties. The Committee believes that the Government’s decision of May
2007 is not likely to encourage the conduct of collective bargaining in an atmosphere of
mutual good faith and trust.

295. Accordingly, the Committee requests the Government to provide detailed information on
the outcome of the negotiations held in April 2007 between the management of COTEBU
and SYTRACO with a view to concluding a collective agreement and, if the negotiations
were unsuccessful, to consider with the parties ways of overcoming any obstacles through
a conciliation or mediation mechanism or, if disagreements persist, through arbitration by
an independent body trusted by the parties. The Government is also requested to report on
the situation regarding the granting of severance pay to COTEBU workers and to indicate
any action taken pursuant to the Government’s decision of May 2007, including any
possible legal recourse, and the outcome.

The Committee’s recommendations
296. In the light of its foregoing conclusions, the Committee requests the Governing
Body to approve the following recommendations:
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(a) The Committee requests the Government to provide detailed information on
the outcome of the negotiations held in April 2007 between the management
of COTEBU and SYTRACO with a view to concluding a collective
agreement and, if the negotiations are unsuccessful, to consider with the
parties ways of overcoming any obstacles through a conciliation or
mediation mechanism or, if disagreements persist, through arbitration by an
independent body trusted by the parties.
(b) The Government is requested to report on the situation regarding the
granting of severance pay to COTEBU workers and to indicate any action
taken pursuant to the Government’s decision of May 2007, including any
possible legal recourse, and the outcome.

CASE NO. 2476
INTERIM REPORT

Complaint against the Government of Cameroon
presented by
the Cameroon Confederation of Free Trade Unions (USLC)
Allegations: The complainant alleges that the
authorities are interfering in its trade union
affairs and showing favouritism towards certain
individuals and factions within the USLC, inter
alia, by appointing trade union representatives
to attend national and international conferences
without consulting the highest level
organizations
297. The Committee last examined this case at its March 2007 meeting, when it presented an
interim report to the Governing Body [see 344th Report, paras 440–460, approved by the
Governing Body at its 298th Session].

298. The Cameroon Confederation of Free Trade Unions (USLC) sent new allegations in
communications dated 22 March 2007 and 14 February 2008.

299. The Government sent new observations in a communication dated 1 February 2008.
300. Cameroon has ratified the Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87), the Right to Organise and Collective Bargaining Convention,
1949 (No. 98), and the Workers’ Representatives Convention, 1971 (No. 135).

A.

Previous examination of the case
301. During its previous examination of the case, in March 2007, the Committee made the
following recommendations [see 344th Report, para. 460]:
(a)

With regard to the legality of the extraordinary congress of 25, 26 and 27 August 2005
and the truth or otherwise of the accusations of misappropriation of funds levelled
against the President of the union, the Committee expects that the legal proceeding under
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way since 2005 will soon be completed and requests the Government to send it a copy of
any judgement that is handed down. Given the conflicting information contained in the
communications from the complainant organization and from the Government, the
Committee invites the Government to accept a direct contacts mission to clarify the
matter.
(b)

B.

The Committee calls on the Government to send its observations on the alleged closure
of the USLC’s trade union premises as soon as possible. The Committee requests the
Government to inform it of the specific motives for the public authorities’ intervention
and whether a court warrant was issued for the purpose.

New allegations by the complainant
302. In a communication dated 22 March 2007, the complainant points out that Mr Mbom Mefe
was called to the Ministry of Labour to attend a meeting on the case under examination.
According to the complainant, following the meeting held with the person in charge of the
Ministry’s Standards Department, the latter sent a memorandum to the Minister of Labour
proposing an out-of-court settlement. The complainant regrets that the Minister failed to
follow up this proposal and denounces the fact that, moreover, Mr Mbom Mefe has been
removed from the joint negotiation committee for the collective agreement of hydrocarbon
workers of Cameroon.

303. In a communication dated 14 February 2008, through its General Secretary, Mr Mbom
Mefe, the complainant regrets that the observations sent by the Government do not reply
whatsoever to the questions asked by the Committee on Freedom of Association during its
previous examination of the case. According to the USLC, this shows the Government’s
disregard for ILO institutions.

304. Moreover, the complainant also denounces arbitrary appointments to, and removals from,
bodies, stating that Mr Mbom Mefe was arbitrarily removed from the National Human
Rights Committee. In this regard, the complainant sent copies of the decrees appointing
Mr Mbom Mefe to, and removing him from, the Committee, signed by the President of the
Republic, as well as a statement from the Concerted Multiple Actor Programme (PCPA)
Forum dated 21 February 2007 requesting that Mr Mbom Mefe be reinstated on the
Committee. The complainant also alleges that the Minister of Labour has suspended Mr
Mbom Mefe from all his duties on various advisory bodies, such as the Advisory Labour
Committee, the OHADA Committee, and so on.

305. The complainant alleges that the Government, as demonstrated by its interference in the
affairs of the USLC, which led to its division, is implementing a deliberate policy to break
up the trade union movement; this policy is currently affecting all trade union
confederations.

306. With regard to the Government’s proposal that the parties concerned take their case before
the competent courts, the complainant expresses its reservations as to their impartiality.

307. The organization requests the Committee on Freedom of Association to urge the
Government to accept a mission from the International Labour Office.

C.

The Government’s reply
308. In its communication dated 1 February 2008, the Government reiterates its previous
observations. Furthermore, asserting the principle of non-interference in trade union
affairs, the Government invites the parties concerned to take their case before the
competent courts in order to settle their differences. The Government expresses its
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willingness to adhere to any rulings handed down by the courts and presented to it by the
trade unions’ registrar.

309. Lastly, the Government requests the Committee on Freedom of Association to make a final
decision concerning this case.

D.

The Committee’s conclusions
310. The Committee notes the new allegations made by the USLC. It also notes the brief
observations presented by the Government in reply to the recommendations made by the
Committee during its previous examination of the case. While regretting that the
Government merely sent general observations, the Committee draws its attention to the
fact that governments should recognize the importance of providing, for objective
examination by the Committee, detailed replies on the allegations made against them by
the complainants. Indeed, the Committee observes in particular that, in its reply, the
Government merely invites the parties concerned to take their case before the competent
courts in order to settle their differences. The Committee reminds the Government that the
Committee’s mandate consists in determining whether any given legislation or practice
complies with the principles of freedom of association and collective bargaining laid down
in the relevant Conventions [see Digest of decisions and principles of the Freedom of
Association Committee, fifth edition, 2006, para. 6]. The Committee has always
considered that, in view of its responsibilities, its competence to examine allegations is not
subject to the exhaustion of national procedures.

311. With regard to subparagraph (a) of the recommendations referring to the legality of the
extraordinary congress of 25, 26 and 27 August 2005, and the possible truth behind the
accusations of embezzlement made against the Confederation’s President, the Committee
notes that the Government has not provided any information, particularly concerning any
rulings that may have been handed down. Recalling that the legal proceedings under way
were initiated in 2005, the Committee is most concerned by the length of these
proceedings, which might have prevented the USLC from functioning properly and
organizing its activities. The Committee requests the Government to ensure that the legal
proceedings under way are not, in practice, hindering the functioning of the union and its
activities. In addition, the Committee recalls that, in cases where the results of trade union
elections are challenged, such questions should be referred to the judicial authorities in
order to guarantee an impartial, objective and expeditious procedure, and that justice
delayed is justice denied [see Digest, op. cit., paras 442 and 105]. Therefore, the
Committee expects that a final ruling will be handed down very soon and expects that the
Government will keep it informed in this regard and of any further developments.

312. With regard to subparagraph (b) of the recommendations whereby the Committee
requested the Government to provide its observations on the alleged closure of the USLC’s
union premises by the Deputy Prefect of the First District of Yaoundé, accompanied by
police officers, without the notification of a judicial or administrative ruling, the
Committee regrets that the Government has not provided any reply whatsoever concerning
this matter, particularly to explain the specific reasons for this intervention by the public
authorities and whether a judicial warrant had been issued. While strongly emphasizing
that the inviolability of trade union premises and property is a civil liberty which is
essential to the exercise of trade union rights and that the entry by police or military forces
into trade union premises without a judicial warrant constitutes a serious and unjustifiable
interference in trade union activities [see Digest, op. cit., paras 178 and 181], the
Committee brings the Government’s attention to the fact that, if these allegations prove to
be founded, they would constitute serious and intolerable interference by the authorities in
the USLC’s trade union activities. Once again, the Committee requests the Government to
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provide detailed observations on these allegations and expects that it will take the
necessary measures to prevent the repetition of such acts.

313. With regard to the new allegations by the complainant, according to which Mr Mbom Mefe
was removed from several national advisory bodies, the Committee notes the documents
presented by the complainant, particularly the decrees appointing Mr Mbom Mefe to, and
removing him from, the National Human Rights Committee (CNDH), as well as the
statement of the PCPA Forum opposing his removal from the CNDH. In the absence of a
reply from the Government, the Committee cannot rule out the possibility that Mr Mbom
Mefe’s removal from the CNDH or his alleged removal from other national advisory
bodies might be linked to his position as General Secretary of the USLC and, therefore, to
his trade union activities. In this regard, the Committee reminds the Government of the
importance, for the preservation of a country’s social harmony, of regular consultations
with employers’ and workers’ representatives; such consultations should involve the whole
trade union movement, irrespective of the philosophical or political beliefs of its leaders.
The Committee also considers it useful to refer to the Consultation (Industrial and
National Levels) Recommendation, 1960 (No. 113), Paragraph 1 of which provides that
measures should be taken to promote effective consultation and cooperation between
public authorities and employers’ and workers’ organizations without discrimination of
any kind against these organizations. In accordance with Paragraph 5 of the
Recommendation, such consultation should aim at ensuring that the public authorities seek
the views, advice and assistance of these organizations, particularly in the preparation and
implementation of laws and regulations affecting their interests [see Digest, op. cit.,
paras 1065 and 1068]. The Committee requests the Government to promote dialogue and
consultation on matters of mutual concern to the public authorities and the most
representative professional organizations at industrial and national levels, particularly by
ensuring regular consultations with the whole trade union movement, including the USLC.

314. Lastly, the Committee cannot but regret the absence of a specific reply from the
Government, despite the seriousness of the allegations made several years ago, and
deplores the new allegations concerning the deterioration of the conditions in which the
USLC carries out its trade union activities since the previous examination of the case.
Because of the contradictory information provided by the complainant and the
Government, and in view of the fact that nearly three years have passed since the legality
of the USLC extraordinary congress was questioned, without any final ruling being handed
down, the Committee urges the Government to accept a direct contacts mission in order to
clarify the situation.

The Committee’s recommendations
315. In the light of its foregoing interim conclusions, the Committee requests the
Governing Body to approve the following recommendations:
(a) The Committee requests the Government to ensure that the legal
proceedings under way do not, in practice, hinder the functioning of the
USLC and its activities.
(b) The Committee expects that a final ruling will be handed down very soon
concerning the legality of the USLC extraordinary congress of 25, 26 and 27
August 2005 and the accusations of embezzlement made against the
Confederation’s President, and expects that the Government will keep it
informed in this regard and of any further developments.
(c) Once again, the Committee requests the Government to provide detailed
observations on the alleged closure of the USLC’s trade union premises by
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the Deputy Prefect of the First District of Yaoundé, accompanied by police
officers, and expects that it will take the necessary measures to prevent the
repetition of such acts.
(d) The Committee requests the Government to promote dialogue and
consultation on matters of mutual concern to the public authorities and the
most representative professional organizations at industrial and national
levels, particularly by ensuring regular consultations with the whole trade
union movement, including the USLC.
(e) Because of the contradictory information provided by the complainant and
the Government, and in view of the fact that nearly three years have passed
since the legality of the USLC extraordinary congress was questioned,
without a final ruling being handed down, the Committee urges the
Government to accept a direct contacts mission in order to clarify the
situation.

CASE NO. 2392
DEFINITIVE REPORT

Complaint against the Government of Chile
presented by
— the Federation of Trade Unions of Chilean Television Channels and Production
Companies (FETRA-TV) and
— the Trade Union of the Television Corporation of the Pontifical Catholic
University of Chile (Channel 13 TV Union)
Allegations: The complainant alleges various
anti-union practices by the Television
Corporation of the Pontifical Catholic
University of Chile, including discrimination
against the general secretary of the complainant
trade union, the dismissal of trade union
members, violations of the right to collective
bargaining and the fact that it is impossible for
the union to recruit members contracted
through external enterprises
316. The Committee examined this case at its November 2006 meeting and presented an interim
report to the Governing Body [see 343rd Report, paras 364–374, approved by the
Governing Body at its 297th Session (November 2006)].

317. The Government sent new observations in communications dated 26 February and
30 April 2008.

318. Chile has ratified the Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87), and the Right to Organise and Collective Bargaining
Convention, 1949 (No. 98).
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A.

Previous examination of the case
319. In its previous examination of the case in November 2006, the Committee made the
following recommendations [see 343rd Report, para. 374]:

B.

(a)

The Committee requests the Government to send the texts of any rulings that have been
or may be pronounced in relation to the actions concerning anti-union practices brought
against the Television Corporation of the Pontifical Catholic University of Chile.

(b)

The Committee requests the Government to keep it informed of developments in the
actions brought by the enterprise with the aim of challenging the administrative fines
imposed for infringements of labour legislation and simulation (of labour contracts
through third parties, in this case external enterprises).

The Government’s reply
320. In its communication dated 26 February 2008, the Government reiterates the statements
made in earlier communications which were considered by the Committee in its previous
examination of the case. The Government also indicates its wish to provide an update of
the information supplied to the Committee on Freedom of Association concerning the
status of the cases involving anti-union and other practices brought against the Television
Corporation of the Pontifical Catholic University of Chile:
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–

Case No. 3546-2004 before the Fourth Labour Court of Santiago: as indicated in the
information previously sent to the Committee, the complaint concerning anti-union
practices filed by the Labour Directorate was dismissed by the court and the case has
now been shelved.

–

Case No. 2561-2004 before the Fourth Labour Court of Santiago: the complaint
concerning anti-union practices filed by the Labour Directorate was dismissed by the
court and the first-instance ruling was upheld by the Appeals Court of Santiago. The
case has now been shelved.

–

Case No. 1677-2005 before the Third Labour Court of Santiago: as regards the
complaint concerning anti-union practice, the latest event in the proceedings is the
agreement dated 22 October 2007.

–

Case No. 3716-2004 before the Third Labour Court of Santiago: the enterprise’s
complaint against the fine imposed by the Labour Directorate was upheld by the court
(fine No. 13.12.7409.04.055).

–

Case No. 3717-2004 before the Third Labour Court of Santiago: the enterprise’s
complaint against the fine imposed by the Labour Directorate was upheld by the court
(fine No. 13.12.7409.04.056).

–

Case No. 3718-2004 before the Third Labour Court of Santiago: the enterprise’s
complaint against the fine imposed by the Labour Directorate was upheld by the court
(fine No. 13.12.7409.04.057).

–

Case No. 4392-2003 before the Third Labour Court of Santiago: complaint against
the fine imposed by the Labour Directorate (fine No. 13.12.6203.03.088-1, 2, 3, 4
and 5). On 5 December 2005, the court issued a ruling rejecting the enterprise’s
complaint. The defendant appealed against the ruling, but this was declared
inadmissible by the Appeals Court of Santiago on 20 September 2006. On 5 October
2006, the court ordered the enforcement of the ruling.
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–

Case No. 3855-2003 before the Sixth Labour Court of Santiago: the court ruled
against the Labour Directorate, while partially upholding the complaint filed by the
enterprise which had been fined. On 13 March 2007, the court ordered the
enforcement of the ruling.

321. In a communication of 30 April 2008, the Government sends the decisions concerning this
case.

C.

The Committee’s conclusions
322. The Committee recalls that in this case the complainant organization alleged the
replacement of workers involved in a legal strike in 2004 at the Television Corporation of
the Pontifical Catholic University of Chile; the use of labour-sourcing companies and false
contracts for provision of services instead of employment contracts, leading to a fall in
union membership, for anti-union purposes; mass dismissals since 2001 and other antiunion practices; discrimination against the general secretary of the union by assigning
certain operations for which he had been responsible to a contracting enterprise; pressure
from the corporation for workers to abandon collective bargaining, along with economic
incentives for those who were not part of the bargaining group prejudicial to those who
were members; failure to comply with the provisions of the collective agreement; the
dismissal of three union members; impossibility for the union to recruit members
contracted through external enterprises; and the signing by workers of individual
contracts imposed by the corporation which exclude them from collective bargaining.

323. The Committee notes the Government’s statements to the effect that, in one of the legal
actions concerning anti-union practices, the complainant trade union submitted an
agreement which took effect on 22 October 2007; another case concerning anti-union
practices presented by the Labour Directorate of the Ministry of Labour and Social
Welfare was dismissed by the judicial authority either at first instance or on appeal (the
case is currently shelved): another case concerning anti-union practices brought by the
Labour Directorate was also dismissed by the court of first instance (the case is currently
shelved). The Committee also notes that, according to the Government, the judicial
authority upheld three complaints brought by the enterprise against fines imposed by the
Labour Directorate. A fourth complaint filed by the enterprise on which the fine had been
imposed was partially upheld by the court. Finally, the Committee notes the Government’s
statement with regard to another case that the first-instance judicial authority upheld the
fine imposed by the Labour Directorate, with the appeals court declaring the
Corporation’s appeal inadmissible.

324. The Committee notes that all the legal actions have concluded, and that the Government
has sent the rulings (which are favourable to the Corporation except in one case) issued in
relation to the matters raised in the present case.

The Committee’s recommendation
325. In the light of its foregoing conclusions, the Committee invites the Governing
Body to decide that this case does not call for further examination.
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CASE NO. 2462
REPORT IN WHICH THE COMMITTEE REQUESTS
TO BE KEPT INFORMED OF DEVELOPMENTS

Complaint against the Government of Chile
presented by
the National Trade Union of Professionals, Postal Technicians, Supervisors and
other Employees of Correos de Chile (SNP)
Allegations: The complainant organization
alleges that, with the intention of destroying the
trade union, Correos de Chile has dismissed
members of the union, fails to comply with
provisions of the collective agreement, refuses to
meet with its officials, discriminates against its
members with respect to a productivity incentive,
offers new workers special assignments if they
refuse to accept the benefits provided for under
the collective agreement and engages in other
anti-union practices, such as pressuring workers
to leave the trade union. It also alleges that the
Labour Directorate has not included Correos de
Chile in the list of enterprises that have been
found guilty of anti-union and anti-labour
practices by the judicial authority
326. The Committee last examined this case at its March 2007 meeting [see 344th Report,
paras 588–667].

327. The Government sent its observations in a communication dated 26 February 2008.
328. Chile has ratified the Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87), and the Right to Organise and Collective Bargaining
Convention, 1949 (No. 98).

A.

Previous examination of the case
329. At its previous meeting, the Committee made the following recommendations [see
344th Report, para. 667]:

78

(a)

The Committee requests the Government to confirm that Correos de Chile has been
included in the list of enterprises and trade union organizations found guilty of unfair or
anti-union practices (as required by law).

(b)

The Committee requests the Government to inform it of the outcome of the judicial
proceedings initiated by the complainant trade union with respect to: (1) non-compliance
with clauses of the collective contract according certain benefits, and specifically the
non-payment of those benefits to new members of the union; (2) non-payment of the
professional category allowance provided for in the collective contract to workers
joining the enterprise, while at the same time offering these same workers a “meals
allowance” far greater than that scheduled under the collective contract; (3) non-payment
of social security contributions provided for in collective contracts (1994–2001); (4) the
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allegation that the enterprise has not paid 17 parcels unit and routing centre workers
belonging to the complainant union the productivity bonus (under the variable
remuneration system) agreed upon by the enterprise and the five trade unions that
operate there.

B.

(c)

The Committee requests the Government to send its observations on the alleged
dismissal of more than 50 members of the complainant trade union since 2005 (including
Italo Ferraro Moya in August 2005, Patricia Macarena Cortes Monroy in March 2005,
Jaime Amor Illanes and five workers from the Financial Control Unit in March–May
2006, whom the enterprise immediately replaced by new workers who were assigned the
same functions in the unit).

(d)

The Committee invites the complainant union to request the mediation of the Labour
Relations Unit of the Labour Directorate in order to improve its line of communication
with the enterprise and to contribute to resolving the problems.

(e)

The Committee requests the Government and the complainant to inform it whether any
complaints have been lodged concerning the (very general) allegations that the enterprise
has pressured workers to resign from the trade union and has offered to appoint lowlevel line managers to senior management posts (supposedly so that they will cease to be
members of the union) or to positions of trust.

The Government’s reply
330. In its communication of 26 February 2008, the Government indicates that, when it was
called upon to provide information regarding the circumstances that prompted the
complaint, Correos de Chile reported as follows:
(1) The enterprise reports that, as indicated in the previous communication, it has
continued to have differences of opinion with the National Trade Union of
Professionals, Postal Technicians, Supervisors and other Employees of Correos de
Chile, especially with regard to the interpretation and application of certain clauses in
collective labour agreements.
(2) In this regard, the enterprise reaffirms that one of the most significant differences of
opinion at the current time relates to the debate on the benefits provided for under the
agreement reached with the trade union on 6 December 2000.
(3) In the collective bargaining process that followed the entry into force of the
abovementioned agreement, the worker members of the union decided to exercise
their right under article 369 of the Labour Code to call on the employer to sign a new
collective agreement with the same terms as those which were applicable at the time
the draft agreement was presented.
(4) This prompted a debate between the trade union and the enterprise on how to
determine which clauses from the previous agreement should become part of
subsequent agreements. According to the union, new agreements should contain the
same terms as the 6 December 2000 agreement, regardless of whether these were
applicable at the time the draft was presented. This position was disputed by the
enterprise, which argued that any benefits provided for in the clauses of previous
agreements that were not applicable at the time a draft agreement was presented
should not be considered.
(5) The discussion on this matter gave rise to three sets of labour court proceedings, two
of which resulted in court orders to sign new collective agreements with the same
terms as the agreement of 6 December 2000, without revising the dates on which the
benefits contested by the enterprise were payable.
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(6) In order to be more specific, the enterprise points out that one of the abovementioned
court orders introduced changes only with regard to the end-of-negotiation bonus
while the other did not revise the payment dates of any of the benefits under the new
collective agreement.
(7) In view of the above, the trade union took enforcement action to ensure payment of
the benefits provided for under the new agreements, focusing specifically on the
payment of the so-called compensatory meals and transport allowance and the end-ofnegotiation bonus.
(8) As a result, the debate is now concentrated on determining the legal basis of the two
abovementioned bonus payments, a matter which has been referred to the Court for
the Collection of Labour and Social Security Contributions in Santiago, which must
issue a ruling on the matter.
(9) It can be seen from the above that the debate between the union in question and the
enterprise is focused on the two abovementioned benefits and that the matter has been
submitted to the competent court for consideration and decision.
(10) In accordance with the provisions of the Constitution, the authority to hear civil,
criminal and labour cases and to enforce judgements in such cases is vested
exclusively in the courts established by law; the President of the Republic and the
National Congress are prohibited from exercising jurisdictional functions, expressing
an opinion on matters that are still pending, reviewing the grounds or content of court
rulings or reopening lawsuits that have been settled.
(11) Accordingly, the debate on compliance with the collective labour agreements is
limited to the two abovementioned benefits and the dispute should be settled by the
competent court that deals with such matters in accordance with the legislation
currently in force.
(12) The same applies to the dispute arising from the alleged non-payment of social
security contributions corresponding to certain bonuses payable under collective
labour agreements between 1994 and 2000, as it needs to be established that this
dispute does not relate to the non-payment of benefits corresponding to these specific
bonuses, as the union itself acknowledges that these bonuses have been paid in full
and on time. The debate on this matter essentially relates to the fact that, according to
the union, the enterprise failed to pay the contributions corresponding to these
bonuses, while the enterprise has indicated in response that, according to the
information provided by the competent social security institutions, the workers are up
to date with regard to declarations and payments of social security contributions,
including for the abovementioned period.
(13) In this regard, it should be noted in any event that the matter relates to contributions
corresponding to bonus payments awarded on national holidays, at Christmas and on
postal workers’ day and others which are awarded once a year and that the amounts
involved under agreements between 1994 and 2000 did not have a significant impact
on the social security benefits of workers or on the total monthly salaries received by
the complainants during the period in question.
(14) Nevertheless, the matter has also been referred for consideration and decision to the
competent courts, which operate within the meaning of the Constitution and the law,
in accordance with the principles described above.
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(15) With regard to the professional category allowance, the enterprise reiterates that it is
paid to all workers who are entitled to such a benefit under the relevant collective
labour agreements.
(16) The discussion with the complainant union was focused on the inclusion in the
union’s collective agreement of a professional category allowance 2 per cent higher
than the equivalent allowance in other collective agreements, which is incorporated
into the monthly pay of workers, and on the decision to award such a benefit to
workers joining the union in question who hoped to be covered by the collective
agreement applicable in that body.
(17) This has meant that the trade union is claiming double payment for the same benefit,
in other words, in addition to the professional category allowance that is incorporated
into the workers’ monthly pay, another payment is made for the same benefit, which
is higher than the amount previously received by the worker and which does not take
into account the fact that the agreement with the workers of this union stipulated that
no changes would be made with regard to workers joining the union, who should
continue to receive the same amount for this benefit as they received previously.
(18) It would seem that the differences of opinion on this matter have virtually been
settled, as the situation of those who might have given rise to a debate on this issue
has been rectified, to the full satisfaction of the union. The union leaders and the
representatives of the enterprise are nevertheless still engaged in a permanent
dialogue to settle and rectify any ad hoc cases that might arise.
(19) The issue of the meals allowance is not currently the subject of any discussion either,
except with regard to the claim by the complainant union relating to the compensatory
transport and meals allowance under the agreement of 6 December 2000, which,
according to the enterprise, is a provision that does not need to be replicated in
subsequent agreements.
(20) In connection with other legal proceedings relating to benefits provided for under
collective labour agreements, such as the annual bonus provided for under
paragraph 39 of the agreement of 6 December 2000, which the parties wanted to
receive without the deductions that are required by law for this type of payment, it is
worth noting that, in two of the three cases that have been filed on this matter, the
final ruling of the competent courts was that the action of the complainants was
inadmissible, which means that only one of the cases being examined at the first
instance remains pending, and the ruling is likely to be against the complainants.
(21) It is clear from the foregoing that claims filed by the complainant union have been
rejected by the examining courts as being unfounded.
(22) With regard to the allegation that 17 workers in the parcels unit and routing centre
belonging to the complainant union had not been included in the variable
remuneration system, it is important to bear in mind that the system had been
established under the collective agreements of the other trade unions in the enterprise
and was set out in the annexes to those agreements, and that an amendment of the
system was being considered. While the amendment was in the process of being
discussed and approved with the leaders of these unions, the complainant union filed
a claim indicating that its members had been excluded from the system. The
enterprise replied that the system did not apply to the workers of the complainant
union because the benefit had not been provided for under the collective agreement
with that union.
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(23) Nevertheless, the enterprise and the complainant union reached an agreement on
13 October 2006 to extend the variable remuneration system to workers belonging to
that union, with retroactive effect from the date on which the agreement with the
other unions had been signed.
(24) Consequently, any differences of opinion arising from the handling of this matter
have been largely set aside as a result of the agreement.
(25) With regard to the termination of the employment contracts of Italo Ferraro Moya,
Patricia Cortés Monroy, Jaime Amor Illanes, five workers whose names are not
mentioned and a group of more than 50 members of the complainant trade union,
including those mentioned above, the enterprise points out that the Labour Code gives
employers the authority to terminate employment contracts in accordance with the
operational requirements of the undertaking, establishment or service, provided that
the dismissed persons receive compensation in lieu of notice and for years of service,
as provided for in the Labour Code.
(26) It is clear from the above that the enterprise took various restructuring and
modernization measures to enhance its capacity to meet its corporate objectives and
to deal with the increasing competition from other bodies that provide similar postal
services, leading to the termination of the employment contracts not only of members
of the complainant union but also of workers belonging to the other unions existing in
the enterprise, which is why it cannot be inferred that the adoption of the
abovementioned decisions led to the dismissal only of workers from the complainant
union or assumed that the aim of such decisions is to discriminate against the union in
question.
(27) Furthermore, the dismissed workers have received in full the salary payments,
benefits and compensation owed to them by law and those workers whose legal
claims led to favourable rulings were granted severance pay with the additional
amount provided for in such cases by the Labour Code.
(28) As can be seen from the foregoing, the complaints filed by the complainant
organization involve disputes that have been referred to the courts for a decision; the
parties are fully bound by the ensuing court decisions and may not withdraw cases
from the courts which under Chilean legislation are responsible for settling the
matters arising from the disputes and refer them to any other body for parallel
consideration, as this would be a denial of the jurisdiction and authority of the
abovementioned courts and of the rules governing their operation.
(29) With regard to the other matters of complaint, the enterprise reiterates that these have
been resolved through dialogue, agreements having been reached between the parties
to the dispute along the lines mentioned above, that in fact the authority to make
certain decisions is vested in employers by the legislation in force in Chile, that when
exercising such authority employers should be respectful of or compensate the
affected workers in accordance with their legal entitlements and that any such
decisions are taken objectively, with the aim of facilitating compliance with the goals
of Correos de Chile, as specified in legislation.
(30) It is noted that the enterprise has witnessed a positive change, which is characterized
by intense dialogue and a commitment to accomplish in full the common endeavours
of the workers and the enterprise.
(31) This is how the last collective bargaining process, which ended in January 2007, led
to a collective agreement, which was the result of an understanding between the
parties and benefited approximately 198 members, in other words 4 per cent of the
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workers who belong to one of the five trade unions of Correos de Chile, and under
which the trade union no longer applied the principle of renewing as appropriate the
provisions of the previous agreement.
(32) The new agreement, which was the result of a specific understanding between the
parties, underwent several modifications in 2007, reflecting the shared interests of the
parties with regard to how labour relations and terms of remuneration are dealt with.
(33) It is also worth noting that the leaders of the complainant trade union have actively
participated at meetings, at which the leaders of the other trade unions and the
directors of the enterprise have also participated, dealing with issues such as variable
remuneration and at which the enterprise has informed workers about relevant aspects
of its operation and future plans.
(34) In particular, reference is made to the communication of 12 December 2007, in which
the complainant trade union informs its members about the election of new officials,
all of whom have indicated their intention to join forces with the enterprise on various
issues in order to benefit the workers and strengthen Correos de Chile.
(35) This, according to the enterprise, goes to show that the relations between the
complainant union and the enterprise are currently characterized by dialogue and
understanding, as demonstrated by – among other things – the examples set out
above.
(36) Lastly, on 31 January 2008, the Trade Union of Professionals, Postal Technicians,
Supervisors and other Employees of Correos de Chile signed an agreement with
Correos de Chile, in which the parties once and for all settled any differences relating
to the benefit under the collective labour agreement known as the professional
category allowance.
(37) As indicated in the abovementioned agreement, which is annexed to this
communication, the enterprise acknowledged the legal basis for paying, as of January
2008, the amounts that in each case are scheduled as the professional category
allowance to workers belonging to the union in question and whose names are
mentioned in the agreement. Accordingly, the enterprise paid on a one-off basis a
specified amount to each of the workers mentioned in the abovementioned agreement,
in compensation for any non-payment of or discrepancy in this benefit prior to
1 January 2008.
(38) The enterprise indicated that, in accordance with this agreement, the trade union and
the enterprise had set aside once and for all any differences of opinion relating to the
abovementioned benefit, the names of the individual union members entitled to this
benefit and the amounts owed to them under this benefit having been clearly
specified. In its communication, the enterprise indicates that the foregoing reaffirms
the intention of the parties to settle by agreement any issues that might give rise to
complaints by the union.

C.

The Committee’s conclusions
331. The Committee recalls that, when it last examined this case, it requested the Government:
(i) to confirm whether Correos de Chile had been included in the list of enterprises and
trade union organizations found guilty of unfair or anti-union practices (as required by
law); (ii) to inform it of the outcome of the judicial proceedings initiated by the
complainant trade union with respect to: (1) non-compliance with clauses of the collective
agreement according certain benefits, and specifically the non-payment of those benefits to
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new members of the union; (2) non-payment of the professional category allowance
provided for in the collective agreement to workers joining the enterprise, while at the
same time offering these same workers a “meals allowance” far greater than that
scheduled under the collective agreement; (3) non-payment of social security contributions
provided for in collective agreements (1994–2001); (4) the allegation that the enterprise
had not paid 17 parcels unit and routing centre workers belonging to the complainant
union the productivity bonus agreed upon by the enterprise and the five trade unions that
operated there; and (iii) to send its observations on the alleged dismissal of more than
50 members of the complainant trade union since 2005 (including Italo Ferraro Moya in
August 2005, Patricia Macarena Cortes Monroy in March 2005, Jaime Amor Illanes and
five workers from the Financial Control Unit in March–May 2006, whom the enterprise
immediately replaced by new workers who were assigned the same functions in the unit).
In addition, the Committee: (a) invited the complainant union to request the mediation of
the Labour Relations Unit of the Labour Directorate in order to improve its line of
communication with the enterprise and to contribute to resolving the problems; and
(b) requested the Government and the complainant to inform it whether any complaints
had been lodged concerning the (very general) allegations that the enterprise had
pressured workers to resign from the trade union and had offered to appoint low-level line
managers to senior management posts (supposedly so that they would cease to be members
of the union) or to positions of trust.

332. With regard to the alleged dismissal of more than 50 members of the complainant trade
union since 2005 (including Italo Ferraro Moya in August 2005, Patricia Macarena
Cortes Monroy in March 2005, Jaime Amor Illanes and five workers from the Financial
Control Unit in March–May 2006, whom the enterprise immediately replaced by new
workers who were assigned the same functions in the unit), the Committee notes that,
according to the Government, the enterprise points out that: (1) the Labour Code gives
employers the authority to terminate employment contracts in accordance with the
operational requirements of the undertaking, establishment or service, provided that the
dismissed persons receive compensation in lieu of notice and for years of service, as
provided for in the Labour Code; (2) the enterprise took various restructuring and
modernization measures to enhance its capacity to meet its corporate objectives and to
deal with the increasing competition from other bodies that provide similar postal services,
leading to the termination of the employment contracts not only of members of the
complainant union but also of workers belonging to the other unions existing in the
enterprise, which is why it cannot be inferred that adoption of the abovementioned
decisions led to the dismissal only of workers from the complainant union, or assumed that
the aim of such decisions is to discriminate against the union in question; and (3) the
dismissed workers have received in full the salary payments, benefits and compensation
owed to them by law and those workers whose legal claims led to favourable rulings were
granted severance pay with the additional amount provided for in such cases by the
Labour Code. In these circumstances, taking into account the information provided by the
enterprise, the Committee will not continue its examination of these allegations.

333. The Committee requested the Government to inform it of the outcome of the judicial
proceedings initiated by the complainant trade union with respect to: (1) non-compliance
with clauses of the collective agreement according certain benefits, and specifically the
non-payment of those benefits to new members of the union; (2) non-payment of the
professional category allowance provided for in the collective agreement to workers
joining the enterprise, while at the same time offering these same workers a “meals
allowance” far greater than that scheduled under the collective agreement; (3) nonpayment of social security contributions provided for in collective agreements (1994–
2001); (4) the allegation that the enterprise had not paid 17 parcels unit and routing
centre workers belonging to the complainant union the productivity bonus agreed upon by
the enterprise and the five trade unions that operated there.
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334. In this regard, the Committee takes note that, according to the Government, the enterprise
provided the following information: (1) the enterprise has continued to have differences of
opinion with the Trade Union of Professionals, Postal Technicians, Supervisors and other
Employees of Correos de Chile, especially with regard to the interpretation and
application of certain clauses in collective labour agreements; (2) one of the most
significant differences of opinion at the current time relates to the debate on the benefits
provided for under the agreement reached with the trade union on 6 December 2000;
(3) in the collective bargaining process that followed the entry into force of this agreement,
the worker members of the union decided to call on the employer to sign a new collective
agreement with the same terms as those applicable at the time the draft agreement was
presented; (4) this gave rise to a debate between the union and the enterprise which led to
three sets of labour court proceedings, two of which resulted in court orders to sign new
collective agreements with the same terms as the agreement of 6 December 2000, without
revising the dates on which the benefits contested by the enterprise were payable; (5) one
of the abovementioned court orders revised the dates only for the end-of-negotiation bonus
while the other did not revise the dates for any of the benefits included in the new
collective agreement; (6) considering the above, the trade union took enforcement action
to ensure payment of the benefits provided for under the new agreements, focusing
specifically on the payment of the so-called compensatory meals and transport allowance
and the end-of-negotiation bonus; (7) the debate is now concentrated on determining the
legal basis of the two abovementioned bonus payments, a matter which has been referred
to the Court for the Collection of Labour and Social Security Contributions in Santiago,
which must issue a ruling on the matter. The dispute must be settled by the competent court
dealing with such matters in accordance with the legislation currently in force; (8) the
same applies to the dispute arising from the alleged non-payment of social security
contributions corresponding to certain bonuses payable under collective labour
agreements between 1994 and 2000. This matter has also been referred for consideration
and decision to the competent courts, which operate within the meaning of the Constitution
and the law, in accordance with the principles described above; (9) with regard to the
professional category allowance, the enterprise emphasizes that it is paid to all workers
who are entitled to such a benefit under the relevant collective labour agreements. The
differences of opinion on this matter have virtually been settled, as the situation of those
who might have given rise to debate on this issue has been rectified, to the full satisfaction
of the union, notwithstanding that the union leaders and the representatives of the
enterprise are engaged in a permanent dialogue to settle and rectify any ad hoc cases that
might arise; (10) likewise, the issue of the meals allowance is not currently under
discussion; (11) with regard to the allegation that 17 workers in the parcels unit and
routing centre belonging to the complainant union had not been included in the variable
remuneration system, the enterprise and the complainant union reached an agreement on
13 October 2006 to extend the variable remuneration system to workers belonging to that
union, with retroactive effect from the date on which the agreement with the other unions
had been signed; and (12) as can be seen from the foregoing, the complaints filed by the
complainant organization involve disputes that have been referred to the courts for a
decision; the parties are fully bound by the ensuing court decisions and may not withdraw
cases from the courts which under Chilean legislation are responsible for settling the
matters arising from the disputes and refer them to any other body for parallel
consideration, as this would be a denial of the jurisdiction and authority of the
abovementioned courts and of the rules governing their operation.

335. In these circumstances, the Committee requests the Government to keep it informed of the
judicial decisions that are issued in relation to: (1) the legal basis of the so-called
compensatory meals and transport allowance payments and the end-of-negotiation bonus;
and (2) the dispute arising from the alleged non-payment of social security contributions
corresponding to certain bonuses payable under collective labour agreements between
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1994 and 2000. The Committee trusts that the judicial authority will pronounce itself in an
expenditious manner.

336. The Committee recalls that it invited the complainant union to request the mediation of the
Labour Relations Unit of the Labour Directorate in order to improve its line of
communication with the enterprise and to contribute to resolving the problems. In this
respect, the Committee notes that, according to the Government, the enterprise indicates
that: (1) there has been a positive change, which is characterized by intense dialogue and
a commitment to accomplish in full the common endeavours of the workers and the
enterprise; (2) this is how the last collective bargaining process, which ended in January
2007, led to a collective agreement, which was the result of an understanding between the
parties and which benefited approximately 198 members, under which the trade union
stopped applying the principle of renewing the provisions of the previous agreement;
(3) the new collective agreement underwent several modifications in 2007, reflecting the
shared interests of the parties with regard to how labour relations and terms of
remuneration are dealt with; (4) it is worth noting that the leaders of the complainant
trade union have actively participated at meetings, at which the leaders of the other trade
unions and the directors of the enterprise have also participated, dealing with issues such
as variable remuneration and at which the enterprise has informed workers about relevant
aspects of its operation and future plans; (5) the relations between the complainant union
and the enterprise are currently characterized by dialogue and understanding; (6) on
31 January 2008, the Trade Union of Professionals, Postal Technicians, Supervisors and
other Employees of Correos de Chile signed an agreement with Correos de Chile, under
which the parties once and for all set aside any differences relating to the benefit under the
collective labour agreement known as the professional category allowance; (7) the
enterprise acknowledged the legal premise for paying, as of January 2008, the amounts
that in each case are scheduled as the professional category allowance, to workers who
belong to the union in question and whose names are listed in the agreement. Accordingly,
the enterprise paid on a one-off basis a specified amount to each of the workers mentioned
in the abovementioned agreement, in compensation for any non-payment of or discrepancy
in this benefit prior to 1 January 2008; and (8) the enterprise indicated that, in accordance
with this agreement, the union and the enterprise have definitively set aside any differences
of opinion relating to this benefit and that the union members entitled to this benefit have
been clearly identified, as have been the amounts that each of these members will receive.

337. The Committee takes note of this information with interest, and requests the Government to
inform it whether, as a result of the agreement in question, the complainant union has
agreed to discontinue the legal proceedings under way relating to the payment of the
allowances mentioned in the above paragraphs.

338. With regard to its previous recommendation, in which it requested the Government and the
complainant organization to inform it whether any complaints had been lodged concerning
the (very general) allegations that the enterprise had pressured workers to resign from the
trade union and had offered to appoint low-level line managers to senior management
posts (supposedly so that they would cease to be members of the union) or to positions of
trust, the Committee, noting that no information has been provided in this respect, will not
continue its examination of these allegations.

339. Lastly, the Committee once again requests the Government to confirm whether Correos de
Chile has been included in the list of enterprises and trade union organizations found
guilty of unfair or anti-union practices (as required by law).
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The Committee’s recommendations
340. In the light of its foregoing conclusions, the Committee invites the Governing
Body to approve the following recommendations:
(a) The Committee requests the Government to keep it informed of the outcome
of any judicial proceedings with respect to: (1) the legal basis of the
payments corresponding to the so-called compensatory meals and transport
allowance and the end-of-negotiation bonus; and (2) the dispute arising
from the alleged non-payment of social security contributions relating to
certain bonuses payable under the collective labour agreements between
1994 and 2000. Similarly, the Committee requests the Government to inform
it whether, as a result of the agreement concluded between the complainant
union and Correos de Chile on 31 January 2008, the legal proceedings in
question have been discontinued. The Committee trusts that the judicial
authority will pronounce itself in an expeditious manner.
(b) The Committee once again requests the Government to confirm whether
Correos de Chile has been included in the list of enterprises and trade union
organizations found guilty of unfair or anti-union practices (as required by
law).

CASE NO. 2465
INTERIM REPORT

Complaint against the Government of Chile
presented by
the United Federation of Workers (FUT)
Allegations: Use of police to prevent strikers
from demonstrating and arrest of trade
unionists; establishment of an employercontrolled trade union; anti-union dismissals
341. This case was last examined by the Committee at its March 2007 meeting and on that
occasion it presented an interim report to the Governing Body [see 344th Report,
paras 668–724].

342. The Government sent partial observations in a communication dated 26 February 2008.
343. Chile has ratified the Freedom of Association and Protection of the Freedom of
Association and Protection of the Right to Organise Convention, 1948 (No. 87), and the
Right to Organise and Collective Bargaining Convention, 1949 (No. 98).

A.

Previous examination of the case
344. In its previous examination of the case, the Committee made the following
recommendations [see 344th Report, para. 724]:
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B.

–

The Committee requests the Government to communicate to it the outcome of legal
proceedings against Felipe Andrés Cofre Arriagada, Gonzalo Alberto Orellana Salazar
and Víctor Manuel Vidal Bustamante (for offences involving damage and theft) and
against the trade union delegate and member of the bargaining committee, Claudio
Elgueta Valenzuela (allegedly in connection with a court case dating back to June 2004),
as well as its observations on the alleged repeated interventions of the police in the
demonstration and march held by the strikers on 28 November 2005.

–

The Committee requests the Government to send, without delay, specific observations
on the latest communication of the complainant organization alleging the anti-trade
union dismissal of several trade unionists (some of which at least, according to the
allegations, have been deemed illegal by the administrative authorities), and the
establishment of an employer-controlled trade union organization financed by the
company. The Committee also requests the Government to communicate to it the
outcome of the ongoing administrative inquiry into a complaint alleging anti-trade union
practices on the part of the company.

The Government’s reply
345. In its communication dated 26 February 2008, the Government states that, in response to a
request for information about the status of the proceedings referred to by the Committee,
the Regional Public Prosecutor’s Office, Eastern Zone, indicated that Case RUC
No. 0500658262-3 had been provisionally shelved since 23 May 2006, in accordance with
the provisions of article 167 of the Code of Criminal Procedure, as no further information
had appeared to warrant pursuing the proceedings. The Government states that it has no
further information to provide on this matter.

C.

The Committee’s conclusions
346. The Committee observes that when examining this case at its March 2007 meeting, it
requested the Government to communicate to it the outcome of legal proceedings against
Felipe Andrés Cofre Arriagada, Gonzalo Alberto Orellana Salazar and Víctor Manuel
Vidal Bustamante (for offences involving damage and theft) and against the trade union
delegate and member of the bargaining committee, Claudio Elgueta Valenzuela (allegedly
in connection with a court case dating back to June 2004), as well as its observations on
the alleged repeated interventions of the police in the demonstration and march held by the
strikers on 28 November 2005. The Government was also asked to send specific
observations on the anti-union dismissals at the enterprise Interparking Ltda. and the
alleged establishment of an employer-controlled trade union organization financed by the
company.

347. With regard to the legal proceedings against trade unionists Felipe Andrés Cofre
Arriagada, Gonzalo Alberto Orellana Salazar and Víctor Manuel Vidal Bustamante (for
offences involving damage and theft) and against the trade union delegate and member of
the bargaining committee, Claudio Elgueta Valenzuela (allegedly in connection with a
court case dating back to June 2004), the Committee notes the Government’s statement
that in response to a request for information about the status of the proceedings referred to
by the Committee, the Regional Public Prosecutor’s Office, Eastern Zone, indicated that
Case RUC No. 0500658262-3 had been provisionally shelved since 23 May 2006, in
accordance with the provisions of article 167 of the Code of Criminal Procedure, as no
further information had appeared to warrant pursuing the proceedings. In view of this
information, the Committee will not proceed with the examination of these allegations.
Nevertheless, the Committee urges the Government to send its observations without delay
on the alleged repeated interventions of the police in the demonstration and march held by
the strikers on 28 November 2005.
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348. Concerning the anti-trade union dismissals at the enterprise Interparking Ltda. and the
alleged establishment of an employer-controlled trade union organization financed by the
company, which had remained pending, the Committee regrets that the Government has
not sent its observations; it urges it to do so without delay, to carry out an inquiry into
these matters, if this has not yet been done, and to send detailed information as to the
outcome.

The Committee’s recommendations
349. In the light of its foregoing interim conclusions, the Committee invites the
Governing Body to approve the following recommendations:
(a) The Committee urges the Government to send its observations without delay
on the alleged repeated interventions of the police in the demonstration and
march held by the strikers on 28 November 2005.
(b) The Committee urges the Government to send, without delay, its
observations on the alleged anti-trade union dismissals at the enterprise
Interparking Ltda. and the alleged establishment of an employer-controlled
trade union organization financed by the company, to carry out an inquiry
into these matters, if this has not yet been done, and to send detailed
information as to the outcome.

CASE NO. 2362
INTERIM REPORT

Complaints against the Government of Colombia
presented by
— the National Union of Employees of AVIANCA (SINTRAVA)
— the Single Confederation of Workers of Colombia (CUT)
— the Colombian Association of Civil Aviators (ACDAC)
— the Colombian Association of Aviation Mechanics (ACMA) and
— the Colombian Association of Flight Attendants (ACAV)
Allegations: Anti-union dismissals in the
context of restructuring beginning in March
2004 within the AVIANCA-SAM-HELICOL
group of companies; rehiring of dismissed
workers through labour cooperatives, depriving
them of coverage under the collective agreement
with the company group, threats against trade
union officials, failure to comply with the
collective agreements, pressure on individuals to
sign a (non-union) collective accord and
dismissals of trade union officials; noncompliance with a collective agreement and
signing of a (non-union) collective accord
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350. The Committee last examined this case at its November 2006 meeting [see 343rd Report,
paras 484–557 adopted by the Governing Body during its 297th meeting]. The Colombian
Association of Civil Aviators (ACDAC) submitted new allegations in communications
dated 17, 18, 28 and 31 May and 4 September 2007. The Colombian Association of Flight
Attendants (ACAV) submitted new allegations in a communication dated 4 June 2007. The
National Union of Employees of AVIANCA (SINTRAVA) submitted new allegations in a
communication dated 24 October 2007.

351. The Government sent its observations in communications dated 21 March, 7, 19 and
20 December 2007, 11 March and 15 May 2008.

352. Colombia has ratified the Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87)), the Right to Organise and Collective Bargaining Convention,
1949 (No. 98), the Labour Relations (Public Service) Convention, 1978 (No. 151), and the
Collective Bargaining Convention, 1981 (No. 154).

A.

Previous examination of the case
353. In its November 2006 session, the Committee made the following recommendations [see
343rd Report, para. 557]:
AVIANCA SA enterprise
(a)

The Committee reiterates its request for the Government to take the necessary measures
to carry out an impartial investigation in order to ascertain whether the workers
dismissed from AVIANCA SA were in fact replaced by others from cooperatives or
other companies, to do the same work; and to determine whether these new workers
have freedom of association rights and, if that is not the case, to take steps to ensure full
respect for freedom of association for these workers in line with the principles
mentioned above and reinstate those workers that may have been subject to anti-union
discrimination and, if reinstatement is not possible, to ensure that they are fully
compensated. The Committee requests the Government to keep it informed in this
regard.

(b)

As regards the allegations of threats against AVIANCA SA’s unionized workers in Cali,
by the United Self-Defence Forces of Colombia (AUC), the Committee requests the
National Union of Employees of AVIANCA (SINTRAVA) to provide the names of the
people who have been threatened and more information about the circumstances of the
threats, so that more information can be requested from the relevant authorities.

(c)

As regards the new allegations presented by SINTRAVA regarding the offer of greater
benefits to individual workers than those established in the collective agreement, the
Committee requests the Government to take the necessary measures to ensure that it
does not sign (non-union) collective accords which harm the collective bargaining
process and the collective agreements in the AVIANCA SA enterprise.
HELICOL SA
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(d)

As regards the allegations of the refusal by HELICOL SA to update salaries in
accordance with the provisions of the collective agreement, and the pending decision on
the appointment of an arbitration tribunal, the Committee requests the Government to
keep it informed of the final development of this dispute.

(e)

As regards the allegations of pressure on HELICOL SA workers to leave their union and
sign a non-union collective accord, the Committee requests the Government to take the
necessary measures to guarantee that the trade union is free to negotiate, that workers are
not pressurized into accepting a collective accord against their will and that, in
accordance with what has been established by the judicial authority, the signing of a
collective accord with non-unionized workers does not undermine the rights of the
unionized workers.

GB302_5_[2008-05-0330-1]-Web-En.doc

GB.302/5
(f)

As regards the allegations of the dismissal of 15 HELICOL SA pilots, the Committee,
while noting that the Government refers to three of them, requests it to provide
information as to whether the other 12 dismissed pilots, forced to sign up to a voluntary
retirement plan, have brought any legal action on the matter.

(g)

As regards the new allegations presented by the Columbian Association of Civil
Aviators (ACDAC) of HELICOL SA’s unilateral fixing of one day per week for
exercising trade union activities and the rescheduling of all the flights of Mr Orlando
Cantillo, a member of the executive board, the Committee requests the Government to
submit its observations in this regard.
AEROREPUBLICA SA

(h)

B.

As regards the allegations of the refusal by the company AEROREPUBLICA SA to
bargain collectively and the dismissals and sanctions of trade union officials for
exercising their rights, the Committee requests the Government to inform it of all the
judicial appeals against dismissals and to keep it informed of ongoing judicial appeals.

New allegations
354. In its communications of 4 June 2007, ACAV alleges that AVIANCA SA currently enters
independently into a voluntary benefits plan with newly hired flight attendants, ignoring
the trade union, despite the fact that it represents 40.58 per cent of employees. Indeed, the
company employs 956 flight attendants, of which 388 are union members. This means that
the Substantive Labour Code, article 471, should apply, whereby the company cannot
extend benefits not provided for in the agreement with workers when over one third of
employees are union members. The union alleges that the company requires flight
attendants to accede to a voluntary benefits plan as a precondition for signing the
employment contract, with the result that these workers cannot then join the union. The
company has also offered employees higher wages in return for withdrawing from the
union. The union has filed suits against the Ministry for Social Protection, in regard to
which rulings are still pending.

355. The complainant organization alleges non-compliance by the company with the current
collective agreement: (a) numerous disciplinary proceedings initiated against the union
which disregard clauses 6 and 8 of the agreement, relating to disciplinary proceedings and
to the issuance of summons prior to dismissal of several workers. The complainant
organizations filed a suit against the Ministry for Social Protection in regard to which no
ruling has been forthcoming; (b) the company disregards the trade union leaves of absence
agreed in clauses 144 and 145 of the collective agreement. A tutela action submitted in
regard to Mr Julio Pinzon was refused. The case is currently pending before the
Constitutional Court; (c) on 15 May 2006, AVIANCA-SAM informed SAM flight
attendants and pursers, based in Medellín, that they were to be transferred to other bases
without giving them time to enrol, and without respecting seniority. In regard to the
administrative proceedings initiated by ACAV, the Ministry for Social Protection decided
that this matter should be resolved by the judicial authority, if the parties so desired.

356. In its communications of 17, 18, 28 and 31 May 2007, ACDAC makes the following
allegations.

357. In regard to the company AVIANCA and SAM, the ACDAC states that it had
492 members at the time of submission of the complaint in 2004, but that by January 2005
the union had 214 members in AVIANCA and 111 in SAM. During the course of 2005,
214 AVIANCA members and 80 SAM members withdrew from the union. By 2007,
ACDAC had 176 members in AVIANCA and only 31 in SAM. ACDAC states that, in
2005, it filed tutela actions against AVIANCA-SAM-HELICOL in connection with
persecution and wage discrimination, but withdrew the actions against AVIANCA and
SAM that same year in response to pressure. Subsequently, persecution has increased, with
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the dismissal of captains Carlos Quintero and Santiago Escobar; the collective agreement
is ignored and deductions for agreement-based benefits are not made, notwithstanding the
fact that the collective agreement covers all employees. Lastly, the complainant
organization alleges that, on 21 April 2004, the internal employment regulation for
AVIANCA SA was approved in Ministry for Social Protection resolution No. 0386, but
the union was not notified. In December 2005, cancellation of this resolution was
requested, but no decision has yet been handed down.

358. In regard to HELICOL SA, the complainant organization alleges that:
–

As regards allegations relating to HELICOL SA’s refusal to raise salaries in keeping
with the provisions of the collective agreement, and the pending decision regarding
the appointment of an arbitration tribunal, the union states that the Ministry for Social
Protection, in resolutions No. 003794 of 4 October 2004, No. 0000351 of 26 October
2005 and No. 00001144 of 31 May 2006, threatened to negotiate the list of demands
submitted by ACDAC. However, the complainant organization claims that the
company ignored the acquired rights emanating from the agreement previously in
force, in response to which the complainant organization submitted a further
administrative complaint.

–

The company further refused to update wages in keeping with the provisions of the
collective agreement. In response to a tutela action brought before the Twenty-Fifth
Criminal Court of the Bogotá Circuit, the judge ruled that discrimination existed
between non-unionized employees whose wages had been increased and unionized
workers who had received no increase. The judge further ruled that, in this manner,
the company encouraged employees to withdraw from the union. Despite the ruling,
the company continues to discriminate against employees belonging to ACDAC. The
subsequent contempt action has been shelved.

–

As regards allegations of pressure exerted on HELICOL SA’s employees to withdraw
from the union and sign a collective agreement, the complainant organization states
that such pressure continues.

–

As regards allegations concerning the dismissal of 15 pilots, the complainant
organization attests that the 12 pilots forced to accept the voluntary retirement plan
have initiated proceedings to require compliance with the rights they have acquired
under the collective agreement.

–

As regards ACDAC executive board member Captain Orlando Cantillo’s trade union
leave of absence, the complainant organization states that HELICOL SA does not
recognize trade unions leaves of absence or corresponding payment of salary, as
provided for in the collective agreement. According to the complainant organization,
the company claims that the collective agreement does not apply because, since
December 2003, AVIANCA-SAM and HELICOL have ceased to be a single
company, for which reason the collective agreement adopted in AVIANCA is no
longer applicable. Nonetheless, the company recognized two days of leave of absence
per month. An administrative complaint has been lodged with the Twelfth Labour
Inspectorate, but no recognition has yet been issued regarding salary payment and no
leaves of absence have been granted.

359. As regards the company AEROREPUBLICA SA, in connection with allegations
concerning the company’s refusal to bargain collectively, and the dismissal of, and
sanctions against, trade union leaders for exercising their rights, ACDAC states that the
company’s refusal to negotiate is illustrated by the issuance of four arbitral rulings and the
dismissal of several negotiators, namely Juan Manuel Vega León, Héctor Vargas and
Roberto Ballén. It states that Mr Vega León was dismissed for the second time, despite
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enjoying trade union immunity, on 13 November 2004. On 4 August 2006, the Ninth
Circuit Labour Court ordered that he be reinstated with payment of wages but, on
30 November, the District Court revoked the previous decision, as a result of which a
tutela action was brought, but subsequently denied. The appeal against this decision is
currently awaiting a ruling by the Criminal Chamber of the Supreme Court of Justice. As
regards Mr Vargas, judicial proceedings are pending before the Ninth Labour Court of the
circuit. The ACDAC adds that Mr Gonzaléz Arboleda Bonett was dismissed at the height
of the collective bargaining process.

360. The complainant organization states that the company Vertical de Aviación SA is failing to
comply with the collective agreements currently in force in the company (it has reduced
the wages of pilots and co-pilots, it has disregarded agreed increases, it does not pay food
and land transport allowances, or the security bonus, or provide uniforms, among other
instances of non-compliance), refuses to negotiate a list of demands and does not apply the
established procedures for dismissals, promotions and transfers; it forces pilots to sign
documents disavowing rights deriving from the collective agreement, on pain of dismissal;
it refuses to grant trade union leave of absence to members of the union’s executive board.
The complainant organization submitted an administrative complaint to the Ministry for
Social Protection in early 2006, in regard to which no decision has as yet been
forthcoming. The complainant organization further alleges denial of trade union leave of
absence to Mr Carlos Pérez, member of the ACDAC executive board.

361. In its communication of 24 October 2007, SINTRAVA states, as regards subparagraph (a)
of the recommendations, regarding an investigation to ascertain whether the dismissed
workers were in fact replaced by others from cooperatives or other companies in the
AVIANCA-SAM group to do the same work and whether these new workers had trade
union rights, that such investigation has not yet been carried out and that workers
belonging to cooperatives cannot join a trade union. SINTRAVA further states that internal
employment regulations have been drafted without union participation.

362. It adds that, despite the fact that SINTRAVA represents over one third of employees, and
although no collective agreements have been adopted since 2004, the company offers
higher benefits to non-unionized employees, in a disguised manner, which discourages
membership. The trade union states that the company does not comply with the current
collective agreement, in particular with reference to granting agreement-based benefits
such as tickets, denies trade union leaves of absence, discriminates against some trade
union leaders and imposes penalties on them for exercising their trade union rights. In this
connection, it states that:
–

applications have been submitted to remove the trade union immunity of some
employees, including Almarildo Maldonado Piñeros, Alfredo Pareja Vitoria, Oswaldo
Banco Ibarra, Enoc Arenas, Héctor Aristizabal Toro and Otoniel García;

–

the following were penalized with one day’s suspension for engaging in a protest in
the city of Rionegro: Jorge Isaac Loaiza, Miriam Noreña, Luis Humberto Lizarazo,
Fabio Vásquez, Antonio Zapata, Héctor Aristizabal Toro, Manuel Fernando Medina
Hurtado, Nohora Florez, Margarita Gallego, Rodrigo Antonio Alvarez Restrepo,
Jaime Marín Quintero, Reynaldo José Gallego Castro and Juan Bautista Caro.

363. The following employees were dismissed for joining the trade union: Liliana Giraldo and
Gloria Giovanni Giraldo, Claudia Marcela Villa and Ihonaira Díaz.

364. Agreement-based benefits were denied to Fernando Torres Navas and Ruby Valderrama.
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C.

The Government’s reply
365. In its communications dated 21 March, 7, 19 and 20 December 2007, 11 March and
15 May 2008, the Government states the following.

Reply regarding the company AVIANCA-SAM
366. In regard to subparagraph (a) of the recommendations, the Government indicates that the
Atlantic Territorial Directorate has initiated an administrative labour investigation against
AVIANCA with a view to investigating the alleged hiring of employees of cooperatives
after authorizing collective dismissal. The Territorial Directorate imposed a penalty on the
company of ten current legal minimum wages (resolution No. 001134 of 19 October 2005),
totalling three million, eight hundred and fifteen (3,815,000) pesos. This resolution was
revoked by resolution No. 000221, of 7 March 2007, which ruled that the parties should
apply to the Labour Tribunal to settle this matter. A copy of these resolutions is appended.

367. The Government states that, pursuant to Act No. 79/88, associated labour cooperatives are
founded on the principle of solidarity between members (the principle that does not exist in
the employment contract) with members also being owners, and consequently there would
be no reason to establish workers’ organizations.

368. As regards subparagraph (b) of the recommendations, the Government is awaiting the
information to be submitted by the trade union, on which basis it will proceed.

369. As regards subparagraph (c) of the recommendation, the Government suggests that
extensive case law exists to demonstrate equality between collective accords and
agreements, such as ruling SU-342 of 1995. Constitutional Court Judge Antonio Barrera
Carbonell ruled:
… the Chamber is of the view that employers’ freedom to enter into collective accords
that coexist with collective agreements, when this is permitted by the above specifications, is
by the same token constrained by constitutional norms. Indeed, the fact that employers are
bound by the Constitution does not emanate solely from the Constitution, articles 1, 4
subparagraph 2 and 95, and not only as regards the obligation to abide by and adhere to the
duties of respecting the rights of others and not abusing one’s own rights, to work in
conformity with the principle of social solidarity, to defend human rights and to contribute to
the achievement and maintenance of peace, which is achieved through the establishment of
labour relations that are fair in every way, but also from the recognition and respect of the
fundamental rights of workers and trade unions.
The foregoing permits the Chamber to establish as a general rule that the freedom of
employers to regulate labour relations through collective accords, is restricted or limited by
the series of rights, values and principles embodied in the Constitution. In other words, the
aforementioned freedom is unassailable and enjoys constitutional and legal protection, but
cannot be exercised by the employer to the detriment of the fundamental rights of workers and
of trade unions …

370. In this sense, AVIANCA SA has the right to enter into accords and agreements, provided
they comply with the provisions of domestic legislation and of the Political Constitution,
as laid down by the Constitutional Court. However, as stated at different times, should a
company fail to comply with the provisions of labour legislation, the Ministry exercises its
powers under law and carries out an investigation and imposes the appropriate
administrative measures.

371. The Government indicates that the AVIANCA SA human resources manager provided
information to the effect that no collective agreement is in force in AVIANCA SA at the
present time. It is also important to note that the unions have engaged in collective
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bargaining processes with AVIANCA SA, leading to the signature of agreements,
specifically with SINTRAVA-ACAV and SINTRAVA. It is added that, in 2005, a
collective labour agreement was signed, providing an increase in employees’ monthly
earnings of some 78.26 per cent, this increase being proportional to the wages due. The
company adds that SINTRAVA is a minority union and that its benefits are not extended to
all employees, for which reason the company granted extra-legal benefits to non-unionized
workers purely for reasons of equity and respect for the principles of labour law, including
employment in conditions of justice and dignity.

372. On the subject of allegations involving AVIANCA-SAM, the Government states that the
ACDAC had withdrawn the allegations in question and that to re-open a case of this nature
would jeopardize the juridical security of agreements reached between the parties
(AVIANCA-SAM and ACDAC).

373. In connection with the reduction in the number of members as a result of pressure by the
company, AVIANCA SA does not concur, given that ACDAC is a union organization and
further arguing that freedom of association is freely chosen, with the result that it is
entirely up to the worker to decide whether to join one or several unions or, on the
contrary, not to do so. It adds that at no time has the company persecuted ACDAC, and
that the workers who chose to withdraw from the union did so because they did not agree
with the refusal to give notice of termination of the agreement and thus trigger collective
bargaining. AVIANCA SA further states that, in the light of the union’s refusal, the
company several times invited the union to initiate the respective stage of bargaining but
that this invitation was always refused.

374. The Government conveys the information provided by AVIANCA SA to the effect that,
upon expiry of the term of the agreement, and given that the union failed to initiate the
bargaining process, the company laid before the ACDAC Assembly a draft list of
agreement amendments with a view to amending the agreement between ACDAC and
AVIANCA by mutual consent. This does not constitute a collective accord as the union in
question has erroneously called it.

375. According to information supplied by AVIANCA SA, it denies the existence of a
collective accord, stating that the company has entered into two collective agreements, one
applying to the SINTRAVA and SINDITRA unions, and the other to the ACAV and
ACDAC unions. It further states that the company offers non-unionized workers a
structure of specific benefits, called the Voluntary Benefits Plan. This Plan contains
benefits that cover both unionized and non-unionized workers. However, the collective
agreements contain clauses stating that benefit structures other than those contained in the
agreement are not applicable, making it impossible to grant the Voluntary Plan benefits to
anybody other than employees who voluntarily decide to adhere to the Plan. No collective
accords are in force at the present time in AVIANCA SA. Lastly, AVIANCA SA states
that the Voluntary Benefits Plan arose following the ACDAC’s refusal to negotiate, which
some crew members did not agree with, and choosing to accept the offer originally laid by
the company before the ACDAC Assembly which better accorded with their interests, and
requesting individual application of the Voluntary Benefits Plan.

376. In this regard, AVIANCA SA states that in May 2005, ACDAC agreed to withdraw
judicial proceedings at the national level, and at international level. AVIANCA SA repeats
that at no time has exerted pressure or engaged in acts against the union. In regard to the
settlement reached with the ACDAC, before the Ministry for Social Protection, AVIANCA
SA states that this process was voluntary in nature and followed the conclusion of the Final
Amended Agreement in which it was agreed with the ACDAC President, Captain Rafael
Martínez Guerra, that ongoing legal and administrative actions would be withdrawn.
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AVIANCA SA quotes the clause of this agreement on the subject of the above withdrawal
of actions:
The ACDAC undertakes to submit to the Vice President for Human Resources a copy of
the documents submitted to the judicial, administrative or any other national and international
authority (Ministry for Social Protection, Prosecution Service and other judicial entities,
among others and the International Labour Organization), whereby it desists from any legal or
administrative action currently underway in connection with freedom of association,
employment in conditions of dignity and justice, equality or wage increases and/or regarding
infringement of the Convention. This agreement will become invalid if the documents in
question are not submitted before Thursday, June 2, 2005.

377. The company states that conciliation constitutes a prompt means of settling disputes, is
free of coercion and is of a voluntary nature, for which reason the union’s statements are
unacceptable in that they seek to reopen a case that has been closed. AVIANCA SA
repeats that at no time has pressure been brought to bear on members of ACDAC’s
executive board to sign a final agreement. The Government states that, according to
AVIANCA SA, the latter on several occasions invited the ACDAC to open negotiations
with a view to amending the agreement, but that, instead of submitting a list of demands in
order to initiate the direct bargaining stage, the union forwarded communications
requesting wage increases (which could not happen because the figures in the agreement
had not been updated and further negotiations would be needed to do so) or rejecting the
invitations extended by the company. As a result of ACDAC’s refusal to begin
negotiations, some pilots decided to ask AVIANCA to apply the benefits offered, intended
specifically for pilots and co-pilots, and which are linked to the company’s productivity.
Lastly, AVIANCA SA repeats that at no time has it sought to pressure members to leave
ACDAC; it wished merely to provide a benefit by amending the second clause of the
collective labour agreement.

378. It draws attention to the fact that it is only after two years have elapsed that the union
alleges pressure to sign the document that relates both to withdrawal and to wage
increases.

379. In regard to matters relating to HELICOL SA, AVIANCA SA in its observations again
states that AVIANCA-SAM-HELICOL ceased to exist as a single company pursuant to the
declaration of loss of executive force of resolutions No. 0006 and No. 01017 of 6 January
and 7 April 1976 respectively, which had established it as a single company.

380. As a result, each of the above companies, without prejudice to the existence of the original
single company, was responsible for complying with ACDAC’s agreement-based
obligations. Thus, the AVIANCA-SAM-HELICOL Amendment Agreement, dated 31 May
2005, established that:
The parties signing this agreement specify that it will not apply to employees and former
employees of HELICOL, pursuant to issuance of resolution No. 4045 of 15 December 2003,
which embodies the declaration of loss of executive force of resolutions No. 0006 and
No. 01017 of 6 January and 7 April 1976, in which reference is made to Helicopteros
Nacionales de Colombia (HELICOL) demonstrating the disappearance of the factual and legal
foundations giving rise to be declaration of the existence of a single company incorporating
Aerovias Nacionales de Colombia SA – AVIANCA SA. As a result of the above, and as is
embodied in resolution No. 4045 of 2003, the agreements previously entered into between the
company and ACDA become void as regards ACDA members employed by HELICOL and
any reference in the agreement to “Helicopteros Nacionales de Colombia” or to “HELICOL”
as well as the special HELICOL chapter should be removed.

381. In regard to the dismissal of Captain Carlos Quintero and Captain Santiago Escobar, the
Government states that, according to AVIANCA, the situation has no bearing on
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negotiations undertaken with ACDAC. Captain Carlos Quintero’s dismissal was classified
as being without just cause, despite the fact that he claimed medical problems that were
fictitious, with AVIANCA cancelling the corresponding compensation. Meanwhile,
Captain Santiago Escobar was dismissed without just cause, and he was paid the respective
compensation, despite the fact that he engaged in conduct that was counter to company
policies, as reported by the human resources manager who stated that the captain engaged
in inappropriate conduct towards his colleagues. AVIANCA maintains that the dismissal
of Captains Quintero and Escobar was unrelated to their trade union membership.

382. In regard to the submission of administrative complaints, the Government states that
AVIANCA reported that these were consolidated into a single file handled by the Seventh
Inspectorate, although the ACDAC in a communication dated 23 July 2007, signed by
Captain Raphael Martínez Guerra, president, requests the discontinuation and closure of
the complaints, for which reason the Ministry for Social Protection, in a decision dated
10 August 2007, closed the proceedings, as demonstrated by the appended copy of the
decision.

383. On the subject of the deduction of dues from non-members of the union, the Government
states that AVIANCA SA provided information that the appeal for protection of
constitutional rights (amparo) lodged by ACDAC was rejected. The judicial authority
concluded that the deductions that ACDAC wished to make from employees deciding to
withdraw from the union were totally illegal. Deduction of ordinary trade union dues is
permitted only when the worker is an active member of the organization or when, although
not a member, he benefits by extension from the agreements entered into with the
organization. In this connection, the judicial authority concluded that, if it were to accede
to such a demand by ACDAC, the company would be obliged to infringe the law to the
detriment of a number of employees who, by virtue of the contrary dimension of freedom
of association, are entitled not to contribute to the financial support of ACDAC. The
company states that it makes deductions only with reference to ACDAC members who are
the sole beneficiaries of the collective agreement.

384. With regard to the allegations of ACAV relative to accession to a voluntary benefits plan
which encourages workers to leave the union, the Government indicates that, according to
the explanations given by AVIANCA, accession to the fund is voluntary and is due to the
request of various flight attendants who are free to enter the plan, including those who are
trade union members, since none of the six trade union organizations in existence have the
necessary number of members to be considered as representing the majority and none of
them bring together not even one third of workers. The company also refutes that the new
employees are obliged to join the voluntary benefits plan; it is not a prerequisite for the
signature of the work contract and there is no pressure on workers to leave the union.
Simply, as ACAV refused to negotiate, the company went ahead and offered a benefits
package to the workers.

385. With regard to the disciplinary proceedings instituted against Mrs Soraya del Pilar Padilla,
this was due, according to report No. 212 of 9 November 2005 issued by the Customs
Police, to the fact that Mrs Padilla entered the country with a sum of money above the
limits allowed for crews, an act which is prohibited by article 84(50) of the Internal Rules
of the company and resolution No. 6 of 2004. The administrative proceedings have been
concluded and the contract of Mrs Padilla was terminated with just cause. With regard to
the allegations relative to Mrs Liliana Giraldo, Ihonaira Díaz, Gloria Giraldo and Claudia
Marcela Villa, these did not carry out the flights to which they had been assigned. The
trade union was notified of the disciplinary proceedings in conformity with the collective
agreement in force. Moreover, Mrs Díaz initiated regular proceedings which are pending
before the labour courts.
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386. As for the allegations relative to the refusal of trade union leave by AVIANCA to some
trade union officials, the Government indicates that, according to the information of the
company, the trade union has a right on the basis of the collective agreement to permanent
trade union leave for two members of the Executive Committee to be designated by them,
and trade union leave of up to four months during the duration of the collective agreement,
that is to say between 2005–10, for one person. The trade union requested permanent trade
union leave for two members of the Executive Committee and also requested four months’
trade union leave for Mr Julio Elías Pinzón (Treasurer). This leave was requested and
granted on two occasions and the third request was refused for reasons related to the needs
of service during the high season with the clarification that the company had already
granted the leave provided for in the collective agreement. ACAV lodged an appeal for
protection of constitutional rights (tutela) which was decided in favour of the company
both in the first instance and on appeal.

387. With regard to the allegations relative to the transfer of the workers of the SAM company,
the Government indicates that, according to AVIANCA, this transfer was due to technical
and financial reasons and that in resolution No. 021777 of 15 December 2006 the
Territorial Directorate of Antioquia decided the dispute brought to it by the trade union,
leaving the trade union free to have recourse to the regular labour courts in order to have
its claims heard, as the Ministry of Social Protection does not have competence to decide
disputes which pertain to the courts.

Replies relating to HELICOL SA
388. In regard to subparagraph (d) of the recommendations relating to HELICOL SA, the
Government stated that the wages could not be updated because ACDAC did not denounce
the collective agreement, for which reason the existing agreement was automatically
extended. The Government refers to the information submitted by the Director-General of
HELICOL to the effect that ACDAC resolved not to submit a list of demands upon expiry
of the collective agreement 2001–03, demonstrating that it accepted the provision on
automatic extension of the collective agreement for a period of six months. It adds that, in
April 2004, HELICOL denounced the collective agreement and negotiations were initiated
on 5 May of that year, ending 24 May, at which time no agreement had been reached. The
Director-General states that, during the first meeting, the trade union representatives did
not sign the respective records confirming initiation of discussions and that they failed to
attend the final meeting of that phase; the Minister for Social Protection was informed of
this fact, whereupon he issued a resolution on 26 June 2006 requesting the parties to return
to the negotiating table. The Director-General states that, nonetheless, no agreement was
reached during the meeting held on 20 August 2006, given that the trade union was of the
view that the AVIANCA-SAM agreement should be renegotiated for HELICOL, whereas
the company was interested in negotiating a new agreement. At the present time, the Sixth
Labour Inspectorate is considering a complaint lodged by the trade union against the
company for an alleged refusal by the company to negotiate.

389. The Director-General of the company has adjusted the wages of pilots belonging to
ACDAC, under the same conditions as for beneficiaries of the collective agreement,
placing their monthly incomes on an equal footing. These adjustments have been made
every month since 1 May 2004 when the collective agreement concluded with the majority
of non-unionized employees came into force, and which the company continues to
implement.

390. The Government adds that, according to information provided by the Territorial
Directorate of Cundinamarca, administrative labour investigations are currently ongoing
against HELICOL by the Seventeenth Inspectorate regarding a summons to attend an
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arbitration tribunal; the Government states that the Ministry for Social Protection is
considering its admissibility.

391. In regard to subparagraph (e) of the recommendations regarding the conclusion of an
accord, the Government repeats that domestic legislation provides for the possibility of
concluding an accord and a collective agreement, provided that the provisions of the
accord do not infringe the rights of unionized workers. The Government states that, where
no possible violation exists, workers can have recourse to the administrative entity.

392. In regard to allegations of pressure on HELICOL SA employees, the Government refers to
the statement by HELICOL’s Director-General denying the existence of such pressure on
HELICOL SA bodies to agree to a collective accord, stating that company employees
decided freely. The collective accord covered pilots and technical and administrative
employees of the company under a single regime which accommodated the specificities of
each category.

393. In regard to subparagraph (f) of the recommendations, the Government refers to the
statement by HELICOL Director-General to the effect that employees voluntarily accepted
the retirement plan and that contracts were terminated by mutual agreement. He adds that
the legal proceedings that were initiated relate to other concerns connected with the
issuance of tickets. He maintains that AVIANCA SA issued such tickets, but that once it
was declared that AVIANCA-SAM and HELICOL were not a single company, tickets
were no longer issued to HELICOL SA, which prompted proceedings against both
companies and which are currently before the Bogotá courts.

394. In regard to subparagraph (g) of the recommendations, relating to the unilateral
establishment of one day per week to be devoted to trade union activities, the company
states that HELICOL SA granted trade unions leaves of absence on Thursdays to
Captain Orlando Cantillo, member of the executive board of ACDAC, to attend meetings
which was, in fact, an act of generosity by the company since the collective agreement
currently in force between HELICOL SA and ACDAC does not provide for recognition of
trade union leaves of absence. When AVIANCA and HELICOL SA were a single
company, trade union leaves of absence were granted on the basis of AVIANCA SA’s
collective agreement, but when it ceased to be a single company, the agreement ceased to
apply for HELICOL SA. Nonetheless, and taking into account the leave granted by the
company to attend to trade union activities on Thursdays, additional days of rest, or less
work was scheduled for some months and provided for in the collective agreement. Indeed,
shifts and schedules were arranged with a view to avoiding any discomfort and, contrary to
assertions to the contrary, his position as trade union leader is respected. The company
states that this situation was accepted by Captain Cantillo who has never expressed
disagreement with this arrangement. The company is not aware of the existence of a
complaint in this connection. In the light of the reply received from HELICOL SA, the
Government is of the view that the company has acted in conformity with domestic
legislation on trade union leaves of absence.

AEROREPUBLICA SA
395. In regard to the alleged refusal by AEROREPUBLICA SA to enter into collective
bargaining, the Government refers to the company President’s statement that
AEROREPUBLICA SA has never refused to negotiate the lists of demands submitted by
ACDAC since 1998. Thus, to date, the union has not lodged any complaint before the
Ministry of Social Protection alleging a refusal by AEROREPUBLICA SA to negotiate
lists of demands it has submitted. The President maintains that failure to reach agreement
during the direct settlement phase was due to the trade union’s inflexibility. It adds that the
Ministry for Social Protection convened both compulsory arbitration tribunals because
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transporting passengers by air is an essential public service; it forwards the corresponding
arbitral decisions, several of which have been examined by the Labour Chamber of the
Supreme Court of Justice, which is the supreme jurisdictional body, which has found them
to be in conformity with the law.

396. In regard to Mr Alfonso Pinzón Velásquez, the company states that he himself initiated a
trade union immunity proceeding in 2000, seeking reinstatement as a B727 pilot, despite
the fact that the company no longer operated such aircraft. Ultimately, the parties signed an
agreement to halt the legal proceedings following a settlement reached before the
competent authority.

397. In regard to Mr Héctor Vargas, the company maintains that it terminated his employment
contract with just cause because Captain Vargas refused to comply with his employment
obligation to report to the company’s training centre, which is a requirement for
undertaking the flight simulator test in the United States to update his pilot’s license and
thereby put him on the roster, that is, schedule his flights. This case is ongoing.

398. In regard to Mr Eduardo Andrés Luna Béltran and Mr Jairo Ernesto Patiño, the company
states that they were under an employment obligation to report for and pass six-monthly
flight simulator training which is carried out in the United States, under the supervision of
instructors who are duly accredited by the Colombian Civil Aviation Authority; this is a
precondition for keeping their respective pilot licenses current. Pilots’ licenses must be
updated on a six-monthly basis and the company has agreed with the union that crew
members may sit the simulator test twice; a second failure causes the pilot to be placed at
the company’s disposal. Since the captains in question did not pass the two simulator tests,
the company could no longer use their services as pilots, for which they had been hired,
and thus the company was obliged to dispense with their services but paid them the
compensation provided for in the arbitral decisions which establish a larger sum than is
provided for in law.

399. Mr Juan Manuel Vega León initiated a trade union immunity proceeding against
AEROREPUBLICA SA which found for the company in a decision of 30 November 2006
by Bogotá Superior Court – Labour Chamber which overturned the decision of the first
instance by the Ninth Labour Court of the Bogotá Circuit, ruling that the company was not
obliged to reinstate the complainant.

400. In regard to Mr Carlos Andrés Gómez Herrera, the company states that
AEROREPUBLICA SA terminated his contract without just cause and, upon its
termination, Captain Gómez received the compensation to which he was entitled pursuant
to the arbitral decision. The Eighth Civil Court of the Bogotá Circuit, which heard the
appeal for protection of constitutional rights (tutela) action in the second instance,
confirmed the finding in favour of the company originally handed down by the Thirteenth
Civil Municipal Judge of Bogotá.

401. Mr Gonzalo Andrés Arboleda’s employment contract was ended by mutual agreement and
through conciliation with AEROREPUBLICA SA.

402. In regard to the disciplinary sanctions against Hernán Alvares, Roberto Ballén Bautista,
Felipe Palomares and Julio Wilches, the company states that the relevant arbitral decisions
provided for a special procedure to be followed by AEROREPUBLICA SA prior to
imposing any disciplinary measure. The persons in question engaged in an extremely
serious act of indiscipline when, wearing their captains uniforms and prior to a scheduled
flight, in the city of Medellín, in December 2002, they approached passengers and
distributed flyers questioning the safety of the company’s aircraft, for which reason the
company imposed corrective disciplinary measures.
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403. The

company states that Captain Roberto Ballén Bautista is the only
AEROREPUBLICA SA crew member belonging to be ACDAC executive board, that is,
the only trade union leader in AEROREPUBLICA SA. The company states that in
June 2004 it scheduled Captain Ballén to attend his six-monthly simulator test, as required
by the Civil Aviation Authority, to keep his license current; he failed to attend, for health
reasons, and the company rescheduled captain Ballén’s test for July 2004; however, he
unilaterally decided not to attend the simulator test, despite the fact that he had been paid
the corresponding allowances. For this reason, the company followed the procedure laid
down in arbitral awards and initiated proceedings to remove trade union immunity from
this crew member; the matter is currently being investigated by the Sixth Labour Court of
the Medellín Circuit. Through resolution No. 003923 of 11 October 2004,
AEROPUBLICA SA was sanctioned for violating the arbitral award, but this decision was
partially reversed through resolution No. 002965 of 17 October 2006. The Government
indicates that in the end, most court rulings handed down were in favour of the pilots, like
Captain Roberto Ballén. With regard to the pending judicial proceedings, the Government
indicates that it will await the decisions of the judicial authority. It sends detailed
information on the proceedings under way.

404. In regard to the complaint submitted by Captain David Restrepo Montoya before the
Labour Inspector of Medellín, the latter ordered the file to be closed by reason of the fact
that this is a complaint of an individual nature. Subsequently, Captain David Restrepo
Montoya initiated an ordinary labour suit.

405. In regard to the case involving Julio César Wilches Barrero, the company states that on
6 February 2007, the Eleventh Labour Court of the Bogotá Circuit settled with the
company each of the clauses of the demand, for a sum of 57 million pesos.

Reply regarding the company Vertical de Aviación SA
406. In regard to the allegations submitted by ACDAC with reference to Vertical de
Aviación SA, the Government states that, according to the company, ACDAC and several
pilots and co-pilots, without justification, ceased to recognize a mutually agreed
arrangement between pilots and co-pilots, on the one hand, and Vertical de Aviación SA
on the other, whereby, in light of the difficult circumstances, the collective agreement was
revised and financial benefits were reduced. The company maintains that it has never
threatened its pilots with repressive action or dismissal, and it merely requested pilots and
co-pilots to meet with the company to amend some financial aspects of the agreement. It
adds that pilots and co-pilots voluntarily agreed and, after several meetings, a mutually
agreed document was signed. Paragraph 1 of this document states:
… the pilots representing their colleagues in Vertical de Aviación SA, were fully
informed of the difficult economic and financial situation to which the company had been
subject for some time, and particularly during 2005, and being aware moreover of the need to
revisit some provisions embodied in the collective agreement concluded between the company
and ACDAC, the trade union to which they belong, for the benefit of both parties and in a
spirit of goodwill in the interests of overcoming the current crisis …
In subparagraph (b) “the pilots who in this agreement represent all the pilots employed
by Vertical de Aviación SA and for the above reasons, in a spontaneous and involuntary
manner and also interpreting the sentiments of their colleagues, who have expressly stated
this, decide for the duration of 2005 to renounce all salary increases and extra-legal
adjustments with respect to any bonus, expense, or ticket provided for in the collective
agreement in force to 31 December 2005, with the parties to this agreement undertaking to
review in May 2006 the employment conditions agreed upon in this document”.
And in subparagraph (c) “it is expressly stated that the above agreements reflected in this
document are motivated by the good faith demonstrated by all the parties here present and for
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the benefit of all so that the company can continue its activities and to ensure the well-being of
family members, and that no pressure of any type has prompted this action”.

407. This document was concluded on 4 May 2005 and voluntarily signed by representatives of
pilots and co-pilots who stated upon signing that “the civilian pilots signing this agreement
do so in our own names, in representation of the pilots and co-pilots in the employ of
Vertical de Aviación SA, and also as negotiators appointed by ACDAC for the collective
bargaining process for January 2004 to 31 December 2005”. This document further states
“our pilots in the employ of Vertical de Aviación SA voluntarily state that we accept and
support what has been agreed upon in this document dated 4 May 2005 signed by our
representatives in the company to renegotiate our pay conditions”.

408. At the time that the agreement was concluded, the company employed 20 pilots and
17 co-pilots, totalling 37 employees, who accepted the procedure pursued and the revised
agreements laid down in the document (4 May 2005). Pursuant to implementation of the
terms agreed in the document, 12 pilots were paid their social benefits, in addition to a
supplementary amount in the form of a bonus to compensate for giving up certain benefits
provided for in the original collective agreement. The agreement further provides that the
company would rehire the employees, which it did subsequently.

409. The company denies having refused to negotiate the list of demands. On the contrary, the
company appointed its negotiating committee, but the dispute arose when the pilots and
co-pilots insisted that neither the agreement document nor the documents signed by the
company had any value and that negotiations should have focused on the collective
agreement. Upon expiry of the legal deadlines for negotiation, and pursuant to Colombian
law, the Ministry for Social Protection set up an arbitration tribunal made up of one arbiter
from the trade union, another from the company and a third appointed by the Ministry. The
arbitral ruling was issued on 30 August 2007, but was challenged by the trade union
through an application to revoke submitted to the Supreme Court of Justice, the outcome of
which has not yet been announced. The company states that it is currently making the
financial payments to which it is committed. It should be noted, in regard to the wage
increases agreed in the collective agreement for 2005, that in that document and in the light
of the company’s economic difficulties, pilots and co-pilots had agreed to forego the wage
increase for that year, for which reason the increase was not paid.

410. In this regard, the Government considers that the company acted in good faith, given that
the negotiation phases provided for in the law were followed, but that the organized
employees displayed a negative attitude. The Government emphasizes that the trade union
does not refer to the agreement concluded with Vertical de Aviación SA, given that several
of the allegations feature in the agreement in question.

411. The company further denies that it refuses to grant union leave to its employees. Bearing in
mind that pilots only work for 15 days, followed by 15 days off, some activities could be
carried out during the half of the month when they are not working. It would be disruptive
to bring them back to base during the course of their 15-day flight schedule. This is why
Captain Carlos Pérez Lizcano was not granted union leave every Thursday. In the view of
the Government, the fact that the company requires union leave to accommodate the pilots’
flight schedule is not contrary to Conventions Nos 87 and 98, or the principles of freedom
of association.

412. The Government states that it has requested information from the Territorial Directorate of
Cundinamarca regarding the administrative investigation of Vertical de Aviación SA.
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D.

The Committee’s conclusions
413. The Committee takes note of the allegations submitted by ACAV, ACDAC and SINTRAVA
and of the Government’s observations, and of the extensive appended documentation.

AVIANCA-SAM SA
414. The Committee notes, firstly, that the judicial authority established that no company
existed as an entity compromising AVIANCA-SAM-HELICOL, as reflected in the collective
agreement, which provides that it does not apply to employees and former employees of
HELICOL SA.

415. In regard to paragraph (a) of the recommendations, the Committee had requested the
Government to take the necessary measures to carry out an investigation in order to
ascertain whether the workers dismissed from AVIANCA SA were in fact replaced by
others from cooperatives or other companies which would constitute a hidden link to
industrial issues; and to determine whether these new workers had freedom of association
rights and, in case they had been dismissed for anti-union motives, to ensure that they were
reinstated without loss of pay or, if reinstatement was not possible, to ensure that they
were fully compensated. In this connection, the Committee notes that, according to the
Government, the Atlantic Territorial Directorate had initiated an administrative labour
investigation against AVIANCA SA. Through resolution No. 00134 of 19 October 2005 the
Territorial Directorate imposed a penalty on the company of ten current legal minimum
wages. This resolution was revoked by resolution No. 000221, of 7 March 2007, allowing
the parties to go to the courts. The Committee further notes that according to the
Government, as provided in Act No. 79/88, the associated labour cooperatives are founded
on the principle of solidarity between members, with the result that there is no reason to
establish workers’ organizations. In this respect, the Committee recalls its earlier
assertion that, in the light of the information provided by the Government and aware of the
specific nature of the cooperative movement, the Committee considers that associated
labour cooperatives (whose members are their own bosses) cannot be considered either in
fact or in law to be “workers’ organizations” in the sense of Article 10 of Convention
No. 87, that is, as organizations with the purpose of promoting and defending workers’
interests and that the concept of worker does not include only dependent workers but also
independent or autonomous workers and considers that workers associated in
cooperatives should be able to establish the trade union organizations they deem
appropriate and join such organizations, in compliance with Convention No. 87, Article 2,
which provides that workers and employers, without distinction and without prior
authorization, have the right to establish the organizations of their own choosing.
Consequently, the Committee requests the Government to guarantee that all workers in
AVIANCA-SAM fully enjoy their freedom of association rights. The Committee further
requests the Government to keep it informed of any legal proceedings initiated by the
parties contesting Ministry of Labour resolution No. 000221 which revokes the decision to
impose sanctions on the company. Recalling that, in conformity with Article 2 of
Convention No. 87, the notion of worker includes not only dependent but also independent
workers and that workers in associated labour cooperatives should be able to establish
and join the trade union organizations of their own choice, the Committee requests the
Government to confirm whether workers in associated labour cooperatives can establish
and join trade unions.

416. As regards subparagraph (b) of the recommendations, relating to SINTRAVA’s allegations
of threats against AVIANCA SA’s unionized workers in Cali by the United Self-Defence
Forces of Colombia (AUC), the Committee had requested the trade union to provide
specifics about the circumstances of the threats, so that more information could be
requested from the relevant authorities. The Committee regrets that, despite the gravity of
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the allegations, the trade union has not provided the information requested and urges it to
do so.

417. As regards subparagraph (c) of the recommendations relating to SINTRAVA’s allegations
regarding the offer of greater benefits to individual workers than those laid down in the
collective agreement, the Committee notes that the Government refers to the response
submitted by the company to the effect that no collective accords were in force in
AVIANCA SA. The Committee notes the company’s assertion that in 2005 a collective
agreement was concluded, that SINTRAVA is a minority trade union and that the benefits
applying to it do not cover the company as a whole, for which reason the company has
established a system of extra-legal benefits for non-unionized employees. In this
connection, the Committee regrets that, in its observations, the Government confines itself
to transcribing the company’s reply. The Committee urges the Government to take the
necessary measures to ensure that there is no recourse to the signing of (non-union)
collective accords, which are prejudicial to the collective bargaining process or to the
collective agreements, in the AVIANCA SA enterprise.

418. In regard to the new allegations against AVIANCA SA submitted by ACDAC, ACAV and
SINTRAVA, the Committee notes that these referred to: pressure on trade union
organizations, leading to extensive cancellation of union membership by employees, and
even causing ACDAC to withdraw the present complaint in 2005; dismissal of ACDACmember employees – Captains Quintero and Escobar and ACAV members Liliana
Giraldo, Gloria Giovanni Giraldo, Claudia Marcela Villa and Ihonaira Díaz; noncompliance with the current collective agreement regarding the granting of trade union
leave, disciplinary proceedings and transfer of employees; drafting of a voluntary benefits
plan outside the current collective agreement which disproportionately benefits nonunionized employees and which discourages union membership and pressure on the newly
hired pilots to join the plan, with the result that they cannot join the trade union; and
adoption by the Ministry for Social Protection of internal labour regulations that were
drafted without the participation of trade unions and of which they were not informed.

419. In this connection, the Committee notes that the Government refers to the company’s reply
denying that any pressure was exerted on the trade union, and that the unions withdrew
their action before the Committee following a voluntary conciliation process whereby the
parties agreed to amend the current collective agreement and that, at that time, the trade
union undertook to drop any pending actions at the national and international levels. The
company is surprised that the trade union complains of such pressure only two years later.
The Committee notes, moreover, that the company maintains that the complainant
organizations refuse to engage in new collective bargaining with the result that wages are
not increased and prompting several pilots and flight attendants to request that the benefits
plan be extended to them on an individual basis. The company refutes that it exerted any
pressure on workers so that they leave the trade union organizations. The Committee
further notes the company’s information that Mr Quintero and Mr Escobar were dismissed
for reasons that are unrelated to their union positions without giving details.

420. With regard to the dismissals of Mrs Liliana Giraldo, Gloria Giraldo, Marcela Villas and
Ihonaira Díaz, the Government sends information provided by the company on the
circumstances of these dismissals and indicates that the proceedings instituted by
Mrs Díaz are currently pending.

421. With regard to the refusal of trade union leave to Mr Pinzón, the Committee notes the
information sent by the Government according to which Mr Pinzón was granted trade
union leave in conformity with the provisions of the current collective agreement on the
basis of which permanent trade union leave was granted to two other trade union officials
and four months’ leave was granted to Mr Pinzón.
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422. In this connection, the Committee regrets that the Government has failed to undertake a
more detailed investigation of these allegations of anti-union discrimination and has
merely transcribed the version of one of the parties. This does not allow the Committee to
ascertain what really happened and whether or not anti-union discrimination occurred.
On this subject, the Committee recalls that the Government is responsible for preventing
all acts of anti-union discrimination and it must ensure that the complaints of anti-union
discrimination are examined in the framework of national procedures which should be
prompt, impartial and considered as such by the parties concerned [see Digest of
decisions and principles of the Freedom of Association Committee, fifth edition,
para. 817]. Under the circumstances, in order to be able to reach a conclusion in full
knowledge of the facts, the Committee requests the Government to take the necessary
measures to ensure that an independent investigation is carried out into the following
matters: alleged pressure on ACDAC, causing it to withdraw its complaint regarding
alleged pressure by the company on complainant organizations; dismissal of Captains
Quintero and Escobar; drafting of a benefits plan and whether its application discourages
membership of trade unions; failure to make deductions for agreement-based benefits; the
status of collective bargaining in the company and the drafting in 2004 of the internal
labour regulations without the participation of the trade union. The Committee requests
the Government to send its observations on these matters.

423. With regard to the allegations relative to the transfer of workers of the SAM enterprise, the
Committee notes that the Government provides information from the company according
to which the transfer was due to financial reasons and that the administrative authority
issued a decision enabling the parties to have recourse to the judicial authority.

HELICOL SA
424. In regard to subparagraphs (d) and (e) of the recommendations, the Committee recalls
that it had requested the Government to keep it informed of the status of the dispute
regarding HELICOL SA’s refusal to update salaries in accordance with the provisions of
the collective agreement and to the pending decision on the appointment of an arbitration
tribunal. In this regard, the Committee notes that the Government refers to the reply
provided by the Director-General of the company to the effect that salaries are not
increased because the trade union has refused to submit a list of demands and has opted to
extend the existing collective agreement concluded for the period 2001–03; the Ministry
for Social Protection encouraged the parties to negotiate but the unions refused to comply.
According to the company, the union is refusing because it wishes to renegotiate the same
agreement that was in force when AVIANCA-SAM was a single company, while the
company wishes to negotiate a new agreement. The Committee further notes that,
according to the company, the salaries of ACDAC-member pilots has been increased,
since 2004, by the same amount as the salary of non-unionized workers covered by a
collective accord, in order to maintain equality between pilots. The Government further
adds that the Territorial Directorate of Cundinamarca carried out administrative labour
investigations against the company, which have not yet been concluded, and the possibility
is being considered of appointing an arbitration tribunal.

425. In regard to the latest pressures on workers to accede to the collective accord and to leave
the trade union, the Committee notes that the union claims that pressure continues, that the
Government states that accession to collective accords is provided for in collective
legislation and that the company, meanwhile, maintains that the collective accord resulted
from free withdrawal from the union by company employees.

426. In this connection, the Committee ascertains that, in this case, the union on the one hand
refuses to bargain collectively, despite successive invitations by the company to do so, with
the result that wages are not increased because the agreement has not been amended,
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while, on the other hand, a collective accord exists within the company which provides
wage increases to non-unionized employees, which are also paid to unionized employees in
the interests of avoiding discrimination. The Committee recalls, regarding the offer of
benefits to individual workers, that, in accordance with the Substantive Labour Code,
when a trade union does not comprise more than one third of the employees in the
enterprise, the collective agreement only applies to members of the union and, therefore,
there is a possibility to make agreements with the non-unionized workers (who are not
covered by the collective agreement) about certain additional benefits by signing a (nonunion) collective accord. The Committee is of the view that this situation is not satisfactory
for any of the parties. The Committee notes that, in Colombian cases, it is frequently stated
that the conclusion, with workers who are not union members or who leave their trade
union, of collective accords which provide better terms than the collective agreements,
serve to discourage collective bargaining as laid down in Article 4 of Convention No. 98
and that collective accords should not be used to undermine the position of trade unions
[see 324th Report, Case No. 1973, 325th Report, Case No. 2068 and 332nd Report, Case
No. 2046]. In these circumstances, the Committee requests the Government to take the
necessary measures to guarantee that collective accords are not concluded with nonunionized workers, to the detriment of the trade union. Moreover, the Committee asks the
parties to endeavour once more to reach a negotiated solution to this dispute. The
Committee requests the Government to keep it informed in this respect.

427. In regard to subparagraph (f) of the recommendations, on the voluntary retirement of
12 pilots, and the Committee’s request to the Government to inform it of whether any
judicial action had been initiated, the Committee notes that the Government, referring to
information provided by the company, states that the only judicial proceedings initiated by
these pilots relates to failure to deliver plane tickets and not to the question of retirement
or dismissal.

428. In regard to subparagraph (g) of the recommendations regarding the unilateral fixing of
one day per week for Captain Cantillo to carry out trade union activities, the Committee
notes the company’s assertion that such collective leave was not provided for in the
current collective agreement, and was granted voluntarily by the company, that this was
based on the needs of service provision and that Captain Cantillo had not objected. In this
connection, given that this is a matter that affects both the operation of the company and
the correct conduct of union activities, the Committee requests the Government to take all
measures in its power to encourage the parties to reach a negotiated solution in this
matter.

AEROREPUBLICA SA
429. In regard to subparagraph (h) of the recommendations, relating to the company’s refusal
to bargain collectively and to sanctions against trade union leaders for exercising their
rights, the Committee notes that ACDAC maintains that a lack of will to negotiate is
demonstrated by the fact that four arbitral rulings have been issued and several
negotiators have been dismissed, including Messrs Vega León, Héctor Vargas and Roberto
Ballén. The Committee notes that the Government refers to the reply given by the president
of the company to the effect that it has never refused to negotiate the list of demands,
which is apparent from the fact that no administrative complaint is pending before the
Ministry for Social Protection in this connection, and the absence of an agreement is to be
attributed to the inflexible position of the trade union during the direct settlement phase. In
this regard, the Committee recalls that while the question as to whether or not one party
adopts an amenable or uncompromising attitude towards the other party is a matter of
negotiation between the parties, both employers and trade unions should bargain in good
faith making every effort to reach an agreement [see Digest, op. cit. para. 938]. Under
these circumstances, the Committee requests the Government to take all measures in its
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power to bring the parties closer together and allow them to reach a negotiated solution to
the dispute. The Committee requests the Government to keep it informed in this respect.

430. In regard to sanctions against union leaders (the Committee recalls that allegations were
made that several leaders were dismissed, including Captains Héctor Fernandez Vargas,
David Restrepo Montoya, Jaime Patiño, Andrés Luna and Carlos Andrés Gómez and
sanctions imposed on Captains Julio Wilches, Hernán Alvares, Felipe Palomares and
Roberto Ballén for exercising the right of freedom of expression or demanding the exercise
of their rights) and the final allegation regarding dismissal of Messrs Vega León, Vargas
and Ballén, the Committee notes that according to the company:
–

Héctor Fernandez Vargas’ case is being processed.

–

Jaime Patiño and Andrés Luna both failed to carry out training required to renew
their pilots licenses, for which reason the company was obliged to dispense with their
services.

–

Mr Vega León was dismissed and brought trade union immunity proceedings which
were rejected by the Bogotá Superior Court on 30 November 2006.

–

Mr Carlos Andrés Gómez was dismissed and received compensation as provided in
legislation. The appeal lodged for protection of constitutional rights (tutela) was
rejected by the court of the second instance.

–

Mr Restrepo Montoya initiated a suit which is currently pending.

431. In regard to disciplinary action against Messrs Alvarez, Ballén Palomares and Wilches,
the company instituted the disciplinary measures provided for in the rulings because the
employees in question had engaged in serious misconduct by calling the company’s
security measures into question in the presence of passengers. The only ACDAC official
among them was Mr Ballén, who had failed to attend flight simulator training sessions in
June and July 2004, for which unsuccessful proceedings were initiated to remove his trade
union immunity. The company states that resolution No. 003923 of 11 October 2004
sanctioned the company for failing to give effect to the arbitral ruling, but this decision
was partially reversed on 17 October 2006. Lastly, Mr Wilches reached a settlement with
the company. The Committee requests the Government to keep it informed of the pending
cases involving Mr Restrepo Montoya and Mr Vargas.

Vertical de Aviación SA
432. The Committee notes that, according to allegations submitted by ACDAC, the company
fails to comply with the current collective agreement (it has reduced the wages of pilots
and co-pilots, it has disregarded agreed increases, it fails to pay food and land transport
allowances, it has not paid security bonuses or provided uniforms, among other instances
of non-compliance), it refuses to negotiate a list of demands and does not apply the
established procedures for dismissals, promotions and transfers; it compels pilots to sign
documents disavowing rights deriving from the collective agreement, on pain of dismissal;
it refuses to grant trade union leave of absence to members of the executive board of the
union. The Committee notes from the allegations that the complainant organization
submitted an administrative complaint before the Ministry of Social Protection in early
2006, with regard to which no decision has been handed down yet.

433. The Committee further notes that the Government, meanwhile, refers to the reply submitted
by the company to the effect that it has not failed to comply with the collective agreement
but that, due to the financial crisis suffered by the company, an agreement was concluded
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on 4 May 2005, between the union, pilots and co-pilots and the company, to reduce the
economic benefits deriving from the current collective agreement, including a decision to
desist from a salary increase for 2005. The Committee notes that, according to the
company, in reality agreed benefits are being paid in full. The Committee further notes
that the Government adds that, in connection with the administrative investigation against
the company Vertical de Aviación SA, the Office for Cooperation and International
Relations has requested information from the Territorial Directorate of Cundinamarca.

434. In regard to the allegations of a refusal to bargain collectively, the Committee notes that
the company denies having refused to bargain collectively, but that in fact the complainant
organization and pilots refused to acknowledge the agreement in question and sought to
negotiate a new collective agreement, with the result that, upon expiry of the direct
settlement stage, an arbitration tribunal was appointed and subsequently issued an
arbitral ruling on 30 August 2007. The ruling was challenged by the trade union before the
Supreme Court of Justice, which has not yet issued a decision. In this respect, the
Committee requests the Government to provide information on the pending administrative
investigation into non-compliance with the current collective agreement, and into whether
agreed benefits are currently being paid, and in regard to the decision by the Supreme
Court of Justice regarding the challenge to the arbitral ruling.

435. In regard to union leave of absence, the Committee notes the company’s assertion that the
refusal to grant trade union leave of absence every Thursday is dictated by service
requirements, given that pilots work two weeks in every month which makes it difficult on
occasion to guarantee that they will not be elsewhere on Thursdays. The Committee notes
that the Government maintains that the company requirement that such leave should be
consistent with pilots’ schedules is not contrary to Conventions Nos 87 and 98, or to the
principles of the Committee on Freedom of Association. In this respect, taking into account
that this matter is of interest to both parties in terms of service requirements and of correct
conduct of trade union activities, the Committee asks the parties to make every effort to
reach a negotiated solution to this issue.

The Committee’s recommendations
436. In the light of its foregoing interim conclusions, the Committee requests the
Governing Body to approve the following recommendations:
(a) In regard to allegations that dismissed employees were replaced by the
members of cooperatives or employees of companies that do not enjoy
freedom of association within AVIANCA SA, the Committee requests the
Government to guarantee that all AVIANCA-SAM employees fully enjoy
their trade union rights and to keep it informed of any legal proceedings
initiated by the parties contesting Ministry of Labour resolution No. 000221
which revokes the decision to impose sanctions on the company.
(b) Recalling that, in conformity with Article 2 of Convention No. 87, the notion
of worker includes not only dependent but also independent workers and
that workers in associated labour cooperatives should be able to establish
and join the trade union organizations of their own choice, the Committee
requests the Government to confirm whether workers in associated labour
cooperatives can establish and join trade unions.
(c) In regard to allegations of threats against AVIANCA SA’s unionized
workers in Cali, by the United Self-Defence Forces of Colombia (AUC), the
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Committee urges the trade union to provide specifics about the
circumstances of the threats, so that more information can be requested
from the relevant authorities.
(d) In regard to SINTRAVA’s allegations regarding the offer of higher benefits
to individual workers than those established in the collective agreement, the
Committee requests the Government to take the necessary measures to
ensure that there is no recourse to the signing of collective accords, which
are prejudicial to the collective bargaining process and the collective
agreements, in the AVIANCA SA enterprise.
(e) In regard to the new allegations against AVIANCA SA submitted by
ACDAC, ACAV and SINTRAVA, on the subject of pressure on trade union
organizations, leading to extensive withdrawal of union membership by
employees, and even causing ACDAC to withdraw the present complaint in
2005; dismissal of ACDAC-member employees – Captains Quintero and
Escobar; drafting of a voluntary benefits plan outside the current collective
agreement which disproportionately benefits non-unionized employees and
which discourages union membership and pressure on newly hired pilots to
join the plan, with the result that they cannot join the trade union; and
adoption by the Ministry for Social Protection of internal labour regulations
that were drafted without the participation of trade unions and of which they
were not informed, the Committee requests the Government to take the
necessary measures to ensure that an independent investigation is carried
out into these allegations so as to enable the Committee to reach a
conclusion in full knowledge of the facts, and to send its observations on
these matters.
(f) In regard to the ACDAC’s allegations that HELICOL has refused to update
salaries on account of the union’s refusal to negotiate a new collective
agreement, and the existence of a collective accord that offers higher
salaries to non-unionized workers than those paid to unionized employees
and the pending decision regarding the appointment of an arbitration
tribunal, the Committee, noting that this situation is not satisfactory for any
of the parties, requests the Government to take the necessary measures to
guarantee that collective accords are not concluded with non-unionized
workers, to the detriment of the trade union, and asks the parties to
endeavour once more to reach a negotiated solution to this dispute. The
Committee requests the Government to keep it informed in this respect.
(g) In regard to ACDAC’s allegation that HELICOL has unilaterally imposed
one day per week on which Captain Cantillo can pursue union activities, the
Committee, noting that this is a matter that affects both the operation of the
company and the correct performance of union activities, requests the
Government to take all measures in its power to encourage the parties to
reach a negotiated solution in this matter.
(h) In regard to sanctions against AEROREPUBLICA SA union leaders, the
Committee requests the Government to keep it informed of the pending cases
involving Mr Restrepo Montoya and Mr Vargas.
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(i) In regard to ACDAC’s allegations that AEROREPUBLICA SA refuses to
bargain collectively and to the company’s response that the agreement is
obstructed by the union’s inflexible position, the Committee requests the
Government to take all measures in its power to bring the parties closer
together and allow them to reach a negotiated solution to the dispute. The
Committee requests the Government to keep it informed in this respect.
(j) In regard to ACDAC’s allegations that Vertical de Aviación SA is not
complying with the current collective agreement and refuses to bargain
collectively, leading to the appointment of an arbitration tribunal which
issued an arbitral ruling that was subsequently challenged by the union, the
Committee requests the Government to provide information on the pending
administrative investigation into failure to comply with the current collective
agreement and into whether agreed benefits are currently being paid,
together with information on the Supreme Court of Justice’s decision on the
challenge to the arbitral ruling.
(k) In regard to allegations of a refusal to grant trade union leave of absence on
a given day each week, given that this is a matter of interest to both parties
and relates to the service requirements and the correct conduct of union
activities, the Committee asks the parties to endeavour to find a negotiated
solution in this matter.

CASE NO. 2384
REPORT IN WHICH THE COMMITTEE REQUESTS
TO BE KEPT INFORMED OF DEVELOPMENTS

Complaint against the Government of Colombia
presented by
— the Single Confederation of Workers of Colombia (CUT) and
— the Trade Union of Workers and Employees in Public and Autonomous
Services and Decentralized Institutions of Colombia (SINTRAEMSDES)
Allegations: The Single Confederation of
Workers of Colombia (CUT) alleges the
dismissal of 54 employees belonging to the
Trade Union of Public Employees of the
Medellín Municipal Sports and Recreation
Institute (ASINDER) three days after the union
was founded, and the refusal to register the new
executive committee of the Trade Union of
Workers at the Cartagena Communications
Company (SINTRATELECARTAGENA) as a
result of the company going into liquidation.
The Trade Union of Workers and Employees in
Public and Autonomous Services and
Decentralized Institutions of Colombia
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(SINTRAEMSDES) alleges the dismissal of the
President of the union, Mr Rafael León Padilla,
three days after having entered the new
executive committee on the trade union register
437. The Committee last examined this case at its November 2006 meeting [see 343rd Report,
paras 558–597] and presented a report to the Governing Body.

438. The Government sent partial observations in a communication dated 19 April 2007.
439. At its March 2008 meeting, the Committee observed that despite the time that had elapsed
since the case was last examined, it had not received the information requested of the
Government. The Committee drew the attention of the Government to the fact that, in
accordance with the procedural rules set out in paragraph 17 of its 127th Report, approved
by the Governing Body, it might present a report on the substance of this case at its
following meeting even if the Government’s information and observations had not been
received in due time, and urged the Government to transmit the information requested as a
matter of urgency [see 349th Report, para. 10].

440. Colombia has ratified the Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87), the Right to Organise and Collective Bargaining Convention,
1949 (No. 98), the Labour Relations (Public Service) Convention, 1978 (No. 151), and the
Collective Bargaining Convention, 1981 (No. 154).

A.

Previous examination of the case
441. In its previous examination of the case in November 2006, the Committee made the
following recommendations [see 343rd Report, para. 597]:
(a)

With regard to the allegations concerning the dismissal of 54 members of the Trade
Union of Public Employees of the Medellín Municipal Sports and Recreation Institute
(ASINDER), while noting that the High Court of Medellín ordered the payment of full
compensation to 49 claimants, the Committee requests the Government to inform it
whether the other five trade union members who were dismissed were duly
compensated.

(b)

With regard to the alleged refusal to register the new executive committee of the Trade
Union
of
Workers
at
the
Cartagena
Communications
Company
(SINTRATELECARTAGENA) owing to the fact that the enterprise is in liquidation,
and the fact that the trade union does not have the minimum number of members to
enable it to function, the Committee requests the Government to ensure that, until the
judicial authority hands down a ruling on the substance with regard to the lack of the
minimum number of members required for the trade union to function, the executive
committee is duly registered.

(c)

With regard to the dismissal of Mr Libardo Pearson Beleño, the Committee requests the
Government to keep it informed of the final decision taken by the relevant court.

(d)

The Committee requests the Government to send its observations without delay
regarding:
(i)

the alleged mass dismissal of the workers of the Public Services Enterprise of
Cartagena; and

(ii)

the alleged creation of the state industrial and commercial enterprise, Productora
Metalmecánica de Gaviones de Antioquia (PROMEGA), to which a number of
workers of the department of Antioquia formerly belonging to the Trade Union of
Workers and Employees in Public and Autonomous Services and Decentralized
Institutions of Colombia (SINTRAEMSDES) were transferred and its liquidation,
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resulting in the dismissal of all the workers belonging to the trade union
organization, due to its no longer functioning.

B.

The Government’s reply
442. In its communication dated 19 April 2007, the Government states that, in respect of the
dismissal of Mr Libardo Pearson despite the fact that he was a trade union leader, the
Superior Court of the Judicial District of Cartagena, in its ruling of 31 January 2007,
confirmed the decision handed down by the Eighth Labour Court of the Cartagena Circuit
that the Public Services Enterprise of Cartagena had duly paid him all the money he was
owed.

C.

The Committee’s conclusions
443. The Committee deplores that fact that, despite the time that has elapsed since the last
examination of the case, the Government has not provided the information requested,
although it has been invited on several occasions, including by means of an urgent appeal,
to present its comments and observations on the case.

444. Under these circumstances, and in accordance with the applicable rules of procedure [see
127th Report, para. 17, approved by the Governing Body at its 184th Session], the
Committee is bound to present a report on the substance of the case without the benefit of
the information which it had hoped to receive from the Government.

445. The Committee reminds the Government that the purpose of the whole procedure
established by the International Labour Organization for the examination of allegations of
violations of freedom of association is to promote respect for this freedom, in law and in
practice. The Committee remains confident that, if the procedure protects governments
from unreasonable accusations, governments, on their side, will recognize the importance
of formulating, for objective examination, detailed replies concerning allegations made
against them.

446. The Committee recalls that in its previous examination of the case it examined the
allegations relating to the dismissal of 54 members belonging to the Trade Union of Public
Employees of the Medellín Municipal Sports and Recreation Institute (ASINDER) three
days after the union was founded and noted that the High Court of Medellín ordered the
payment of full compensation – given the impossibility of reinstatement owing to the
abolition of posts – to 49 claimants. The Committee recalls that it had requested the
Government to inform it whether the other five trade union members who were dismissed
were duly compensated. It repeats its request.

447. With respect to the allegations concerning the dismissal of Mr Libardo Pearson despite the
fact that he was a member of the executive board of the Trade Union of Workers and
Employees in Public and Autonomous Services and Decentralized Institutions of Colombia
(SINTRAEMSDES), the Committee had asked the Government to keep it informed of the
final outcome of the legal action instituted. The Committee observes that the Government
attached to its observations a copy of a decision handed down by the High Court of
Cartagena, but that said decision relates to another person. Under these conditions, the
Committee once again requests the Government to keep it informed of the final outcome of
the legal action instituted.

448. As regards the allegations submitted by SINTRAEMSDES concerning the mass dismissal
of the workers of the Public Services Enterprise of Cartagena and the creation of a state
industrial and commercial enterprise, Productora Metalmecánica de Gaviones de
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Antioquia (PROMEGA), to which a number of workers of the department of Antioquia
formerly belonging to SINTRAEMSDES were transferred and its liquidation, resulting in
the dismissal of all the workers belonging to the trade union organization, due to its no
longer functioning, the Committee recalls that it can examine allegations concerning
economic rationalization programmes and restructuring processes, whether or not they
imply redundancies or the transfer of enterprises or services from the public to the private
sector, only in so far as they might have given rise to acts of discrimination or interference
against trade unions [see Digest of decisions and principles of the Freedom of
Association Committee, fifth edition, 2006, para. 1079]. In view of the complainant
organization’s allegations of the discriminatory impact of the restructuring and
rationalization of these entities on its members, the Committee requests the Government to
institute independent investigations without delay in order to determine whether or not the
mass dismissal of the workers of the Public Services Enterprise of Cartagena and the
creation of a state industrial and commercial enterprise (PROMEGA) and its subsequent
liquidation resulting in the dismissal of all the workers belonging to the trade union
organization SINTRAEMSDES occurred for anti-union reasons. The Committee requests
the Government, if the allegations are confirmed, to take the necessary measures to ensure
that the workers are fully compensated, to impose sufficiently dissuasive sanctions on those
responsible, and to keep it informed in this respect.

The Committee’s recommendations
449. In the light of its foregoing conclusions, the Committee invites the Governing
Body to approve the following recommendations:
(a) Regretting that the Government has not provided the information and
documents requested despite having received an urgent appeal, the
Committee requests the Government to inform it whether, in the context of
the dismissal of 54 workers belonging to the Trade Union of Public
Employees of the ASINDER, with respect to which the High Court of
Medellín ordered the payment of full compensation to 49 claimants, the
other five trade union members who were dismissed were duly compensated.
(b) Concerning the dismissal of Mr Libardo Pearson, the Committee once more
requests the Government to keep it informed of the final outcome of the
legal action instituted.
(c) Lastly, the Committee requests the Government to institute independent
investigations without delay in order to determine whether or not the mass
dismissal of the workers of the Public Services Enterprise of Cartagena and
the creation of a state industrial and commercial enterprise (PROMEGA)
and its subsequent liquidation resulting in the dismissal of all the workers
belonging to the trade union organization SINTRAEMSDES occurred for
anti-union reasons. The Committee requests the Government, if the
allegations are confirmed, to take the necessary measures to ensure that the
workers are fully compensated, to impose sufficiently dissuasive sanctions
on those responsible and to keep it informed in this respect.
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CASE NO. 2522
INTERIM REPORT

Complaints against the Government of Colombia
presented by
— the National Federation of State and Public Service Workers (UNETE)
— the Joint Union of Workers in Decentralized Institutions of the Municipality of
Buenaventura (SINTEDMUNICIPIO)
— the Union of Workers of the Municipality of Buenaventura
— the General Confederation of Labour (CGT)
— the Union of Labour Inspectors and Public Employees of the Ministry of Social
Protection (SINFUMIPROS) and
— the Association of Public Servants of the Ministry of Defence and the Health
Service Institutions of the Armed Forces and the National Police (ASEMIL)
Allegations: Restructuring of public institutions,
mass dismissals without lifting trade union
immunity, refusal of registration and refusal to
engage in collective bargaining with public
employees
450. The present complaint is contained in a communication of the National Federation of State
and Public Service Workers (UNETE), the Joint Union of Workers in Decentralized
Institutions of the Municipality of Buenaventura (SINTEDMUNICIPIO) and the Union of
Workers of the Municipality of Buenaventura dated 10 August 2006. UNETE made new
allegations in communications of 25 October 2006 and 28 February 2007.

451. The General Confederation of Labour (CGT) and the Association of Public Servants of the
Ministry of Defence and the Health Service Institutions of the Armed Forces and the
National Police (ASEMIL) sent new allegations in communications of 22 September 2006
and 24 May 2007, respectively. The Union of Labour Inspectors and Public Employees of
the Ministry of Social Protection (SINFUMIPROS) made new allegations in
communications dated 4 July 2007 and 15 January 2008.

452. The Government sent its observations in communications dated 23 April and 20 December
2007 and 22 April 2008.

453. Colombia has ratified the Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87), the Right to Organise and Collective Bargaining Convention,
1949 (No. 98), the Labour Relations (Public Service) Convention, 1978 (No. 151), and the
Collective Bargaining Convention, 1981 (No. 154).

A.

The complainants’ allegations
454. In their communication of 10 August 2006, UNETE, SINTEDMUNICIPIO and the Union
of Workers of the Municipality of Buenaventura allege that, in the context of the process
of administrative restructuring undertaken by the Municipal Council of Buenaventura
under the terms of Agreement No. 12 of 2001, all the posts dependent on the Council were
abolished resulting in the dismissal of the following trade union leaders: Ana Alegría
Valencia and Manuel Barona Rayo (members of the complaints commission of the Union
of Workers of the Municipality of Buenaventura), Fermín González, Vinicio Eduardo
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Góngora Fuenmayor, Luis Enrique Rodallegas, Luis Austerio Murillo and María Eufemia
Bravo Hurtado (members of the National Executive Board of the SINTEDMUNICIPIO).
The dismissals took effect between June and August 2001. The trade union leaders took
legal action for the violation of trade union immunity and seeking reinstatement.

455. According to the complainant organizations, only in the cases of Luis Austerio Murillo and
Manuel Barona Rayo did the District Court of Guadalajara de Buga order their
reinstatement in rulings dated 22 August 2003 and 16 December 2002, respectively, while
the claims of the other trade union leaders for trade union immunity and their consequent
reinstatement were set aside. Applications for injunctions were also lodged with the
Labour Cassation Chamber of the Supreme Court of Justice, but were not successful.

456. In its communication of 25 October 2006, UNETE alleges the transfer of Mauricio Lobo
Rodríguez and Gustavo Vargas Burbano, members of the Executive Board of
SINTRAOFICAJANAL, from their posts in the institution CAJANAL EICE; the unlawful
suspension of the check off of union dues under the pretext that the members had left the
union despite the indication by the complainant organization that they had not notified the
union; pressure to give up membership of the union through the offer of benefits and gifts
to certain members and their families; and the refusal to engage in collective bargaining
with the union when it denounced the collective agreement that was in force on the
grounds that it had not followed the correct procedure in denouncing the agreement.

457. In their communications of 22 September 2006, 4 July 2007 and 15 January 2008, the CGT
and SINFUMIPROS allege the refusal of the inspector of the Labour, Employment and
Social Security Group of the Territorial Labour Directorate, in Decision No. 2359 of
5 September 2006, to register the union SINFUMIPROS. According to the decision of the
administrative authority, the application for registration did not comply with the legal
requirements as the union’s statutes failed to specify the nature of the union, did not
indicate the period for which delegates were elected, did not establish rules for the creation
of subdirectorates, while a complaints commission had been set up without consulting the
other unions present in the institution and the statutes omitted to establish certain basic
powers of the general assembly. According to the complainant organization, the arguments
put forward to refuse registration are false. Firstly, the statutes clearly establish that it is a
union composed of public employees and/or officials in an employment relationship with
the Ministry of Social Protection. Moreover, article 11, paragraph 11, of the statutes
provides that the general assembly of the union shall elect its leaders for a period of one
year; article 22 sets out rules for the creation of subdirectorates; and article 35 provides
that the complaints commission shall be subject to prior agreement with the unions present
in the institution. These issues were the grounds on which registration was denied. With
reference to the powers of the general assembly, it is true that the power to submit lists of
claims and to call strikes was left out of the statutes since, in accordance with the
Substantive Labour Code that is in force, unions of public employees and officials do not
have these rights.

458. The complainant organization adds that the reasons given for the refusal of registration
include the claim that, as labour inspectors are responsible for raising objections to the
registration of unions in general, the registration of new executive boards and amendments
to statutes, they do not enjoy impartiality and independence when deciding upon the
registration of a union that represents them. An application was made for the decision to be
reviewed and overturned, but was not successful. The judicial authorities then issued an
order for protection of constitutional rights ordering the administrative authorities to
provide the union with the decision listing the objections raised, which had not been
communicated. In order to prevent irremediable damage, the Supreme Court of Justice
confirmed the injunction, but struck down the clause ordering the authority to draw up the
decision setting out the objections. A copy of the ruling is attached.

GB302_5_[2008-05-0330-1]-Web-En.doc

115

GB.302/5

459. In its communication of 24 May 2007, ASEMIL alleges that, in conformity with
Conventions Nos 151 and 154 ratified by Colombia by means of Acts Nos 411 of 1997 and
524 of 1999, a list of claims was submitted to the Central Military Hospital and the
Ministry of Defence in June 2002 and January 2004, to which the Ministries of Social
Protection and Defence replied that collective bargaining could not be carried out with
public employees on the grounds that there were no regulations governing the respective
procedures.

460. The complainant organization adds that, in its ruling of 29 November 2005, the
Constitutional Court upheld the validity of the provision “unions of public employees may
not submit lists of claims nor conclude collective agreements” contained in section 416 of
the Substantive Labour Code, on the understanding that, to give effect to the right to
collective bargaining set out in article 55 of the political Constitution and in accordance
with ILO Conventions Nos 151 and 154, unions of public employees may have access to
other modalities which guarantee consultation on labour conditions, based on the request
made in this respect by other unions, while the Congress of the Republic establishes the
procedure for that purpose.

461. Bill No. 40 was submitted to the Congress of the Republic in September 2002 but was
shelved in view of the lack of political will to allow processes of collective bargaining for
public employees. The issue was also discussed in the round-table meeting on wage and
benefit policies in which it was attempted to reach agreement on the fixing of the minimum
wage.

462. The complainant organization also alleges that trade union leave, which was agreed
between the members of ASEMIL and the Ministry of Defence in the accord of 6 May
1997, is still not granted. ASEMIL recalls that these allegations were examined in the
context of Case No. 2015, when the Committee requested the Government to take steps to
ensure compliance with the collective agreement of 1997. Nevertheless, and without taking
into account the existence of the collective agreement, Act No. 584 of 2000 establishing
the right of unions of public employees to benefit from trade union leave or Decree
No. 2831 of December 2000 issuing the respective regulations, the Ministry of Defence is
maintaining its continuous and reiterated refusal to grant the leave that is requested, under
the pretext that it is prejudicial to the provision of the service. Despite the complaints that
have been made, the Ministry of Defence has not adopted any measures in this regard. On
this issue, the Ministry of Labour and Social Security (now the Ministry of Social
Protection) issued opinions in relation to Disputes Nos. 007 of 7 March 2001, 0396 of
6 March 2002 and 3893 of 11 October 2004 reprimanding the Military Hospital, the Naval
Hospital of Cartagena and the Ministry of Defence for not granting such leave.
Nevertheless, the Ministry of Defence has ignored these decisions.

463. The Ministry of Defence and the Military Hospital have initiated anti-union persecution
against union leaders and members, setting in motion disciplinary procedures with a view
to intimidating the workers and undermining their union organization. As a result, a
request was made for the urgent intervention of the Office of the Public Prosecutor and of
the Public Ombudsperson, although no progress has been made in this respect.

464. Finally, the complainant organization alleges that the Ministry of Social Protection has
systematically refused to register the executive board of ASEMIL. It has also refused to
register the amendments made to its statutes since 2003.

B.

The Government’s reply
465. In its communications of 23 April and 20 December 2007 and 22 April 2008, the
Government provides the following observations.
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466. With regard to the allegations made by UNETE and SINTEDMUNICIPIO, the
Government indicates that the dismissal by the municipal authorities of Buenaventura of
workers benefiting from immunity without the prior lifting of their trade union immunity,
in violation of the national legislation and of international Conventions, according to the
explanations made by the Mayor of Buenaventura, was a result of the process of
restructuring carried out in that municipality. The restructuring process was in turn a
consequence of the difficult economic and financial situation faced by the municipal
authorities of Buenaventura in 2001, for which reason it had to engage in a process of the
restructuring of its debt through a repayment agreement with its creditors. The Mayor
indicated that following intervention by the national Government, Directorate of Fiscal
Support, the municipal authorities undertook to reduce expenditure with a view to paying
off the debt. As a consequence, the process of restructuring the staff began at the request of
the Municipal Council which, through Resolution No. 84 of 20 December 2000, granted
the Mayor the power to undertake the restructuring, which was carried out in accordance
with Decree No. 050 of 2001. The Mayor, at the time of the facts, dismissed staff covered
by trade union immunity without prior judicial authorization, which gave rise to court
cases seeking reinstatement.

467. The Mayor adds that the various courts found in favour of the municipal authorities and
against the workers, for which reason the latter brought actions for amparo (protection of
constitutional rights) in the Supreme Court of Justice seeking to overturn the rulings of the
lower courts. The outcome was that their reinstatement was ordered, together with the
payment of the social benefits that they had not received.

468. In the specific case of Ana Alegría Valencia, according to the municipal administration,
the amparo process was not used, for which reason she was not included in the ruling
handed down by the Labour Cassation Chamber of the Supreme Court. It adds that the
administration complies with legal requirements and institutions as the country is bound by
the rule of law, and it therefore abides by court rulings and, in the present case, until a
position is adopted by the competent authority, it is refraining from taking a decision.

469. The Government provides copies of Resolution No. 84 of December 2000, Decree No. 050
of 2001 and the technical and financial study of the situation of the municipal authorities of
Buenaventura.

470. The Government observes that workers affected by administrative decisions have to make
use of the recourse procedures offered by the law for the defence of their rights, as has
occurred in the present case with certain workers obtaining reinstatement through the use
of the amparo procedure. In the case of workers who make due use of the recourse
procedures available, the Government cannot be held responsible, as it is necessary to take
into account the fact that justice in Colombia has to be sought and that the worker affected
has to initiate the action, provided that it is in accordance with the law.

471. With regard to the registration of SINFUNIPROS, the Government indicates that the union
applied for an injunction, which was issued by the Labour Chamber of the High Court of
Bogotá, which ordered the Ministry of Social Protection to draw up in writing the formal
objections raised to the registration of the union. In compliance with the ruling, the
Ministry of Social Protection drew up an official list of observations in which it requested
the amendment of certain articles of the statutes. The Ministry of Social Protection also
appealed against the injunction to the Supreme Court of Justice. On 2 March 2007, the
Labour Cassation Chamber of the Supreme Court confirmed the ruling of the High Court
in respect of the right to organize, struck down the second clause ordering the Ministry to
draw up an official list of observations and informed the complainants that they could refer
the matter to the administrative disputes mechanism, as the legality of administrative acts,
in the present case those of the Ministry of Social Protection, is subject to oversight by the
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administrative disputes mechanism. The Government indicates that, in compliance with the
ruling of the Supreme Court of 14 March 2007, the official list of observations was set
aside. The Government adds that it is necessary to comply with the decision of the
administrative disputes mechanism, which is the competent body to review the legality of
the decision adopted by the Ministry of Social Protection.

472. With regard to the allegations made by ASEMIL on the refusal to bargain collectively with
public employees, the Government indicates that collective bargaining in the public service
cannot relate to conditions of work under the national Constitution, since this question
should be decided by the administrative rules concerning discipline and career
advancement. As to the refusal to grant trade union leave, the Government indicates that
according to the information provided by the military hospital, leave is granted upon
request and 521 days of trade union leave were granted from January to October 2007. The
cases in which such leave was refused, were due to reasons relative to the viability of the
enterprise following consultations with the head of service.

473. With regard to the allegations of the persecution and harassment of the trade union and its
members, the Government indicates that the allegations do not specify those affected by
trade union harassment and adds that the disciplinary unit of the Ministry of National
Defence had to institute proceedings against certain employees who worked four or less
hours despite the fact that the terms of their recruitment and salary corresponded to eight
hours. The Government indicates that this was not a case of harassment of the trade union
and its members but rather the application of the law and regulations in force on hours of
work. As for the allegations relative to the refusal of the Ministry of Social Protection to
register the executive board and the amendments to the statute of ASEMIL, the
Government indicates that the administrative authority acted in conformity with the
national labour legislation.

C.

The Committee’s conclusions
474. The Committee notes that the present case refers to: (a) the dismissal of trade union
leaders by the municipal council of Buenaventura without lifting their trade union
immunity in the context of an administrative restructuring process, as alleged by UNETE
and SINTEDMUNICIPIO; (b) the transfer of Mauricio Lobo Rodríguez and Gustavo
Vargas Burbano, members of the Executive Board of SINTRAOFICAJANAL, from their
posts in the institution CAJANAL EICE, the unlawful suspension of the check off of union
dues, pressure to give up membership of the union through the offer of benefits and gifts to
certain members and their families, and the refusal to engage in collective bargaining with
the union; (c) the allegations of ASEMIL that public employees cannot engage in collective
bargaining, trade union leave is not granted and that persecution has commenced against
union leaders and members, with disciplinary procedures being initiated; furthermore, the
Ministry of Social Protection has systematically refused to register the Executive Board
and the amendments to the statutes of ASEMIL; and (d) the CGT and SINFUMIPROS
allege that the administrative authorities have refused to register SINFUMIPROS.

475. In relation to the allegations made by SINTEDMUNICIPIO and UNETE concerning the
process of restructuring in the municipality of Buenaventura, the Committee notes that
according to their allegations, in the context of the restructuring process, all the posts
dependent on the council were abolished under Agreement No. 12 of 2001, resulting in the
dismissal without lifting their trade union immunity of the following union leaders: Ana
Alegría Valencia and Manuel Barona Rayo (members of the complaints commission of
SINTEDMUNICIPIO), Fermín González, Vinicio Eduardo Góngora Fuenmayor, Luis
Enrique Rodallegas, Luis Austerio Murillo and María Eufemia Bravo Hurtado (members
of the National Executive Board of the SINTEDMUNICIPIO). The Committee notes that,
according to the allegations, the union leaders took legal action against the violation of
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their trade union immunity and seeking reinstatement, but that the District Court of
Guadalajara only ordered the reinstatement of Luis Austerio Murillo and Manuel Barona
Rayo, and refused to do so in the other cases. The Committee notes that the applications
for injunctions were also turned down by the Labour Cassation Chamber of the Supreme
Court of Justice.

476. The Committee notes the Government’s reference to the economic situation of the
municipal authorities of Buenaventura as justification for the restructuring process and its
indication that, according to information provided by the current Mayor of Buenaventura,
the Mayor, at the time of the facts, did in practice dismiss staff benefiting from trade union
immunity without prior judicial authorization. It adds that those concerned took action in
the courts, in some cases obtaining reinstatement orders. Those whose claims were set
aside appealed against the rulings or made use of the amparo procedure for protection of
constitutional rights to assert their claims. In the specific case of Ana Alegría Valencia, the
amparo process was not used, for which reason, in view of the need to take legal action to
obtain a reinstatement order, she was not reinstated. In this respect the Committee
observes that, while the complainant organizations indicate that the claims for
reinstatement were refused, the Government reports, according to the information
provided by the Mayor of Buenaventura, that the dismissed workers who benefited from
trade union immunity and who took legal action were reinstated. In this regard, observing
that the Government does not specifically indicate whether Fermín González, Vinicio
Eduardo Góngora Fuenmayor, Luis Enrique Rodallegas and María Eufemia Bravo
Hurtado took the corresponding legal action and have been reinstated, the Committee
requests the Government to provide information in this regard, and particularly to provide
copies of the rulings ordering or refusing reinstatement.

477. With reference to the allegations made by the CGT and SINFUMIPROS, the Committee
notes that, according to the allegations, the Inspector of the Labour, Employment and
Social Security Group of the Territorial Labour Directorate, in Decision No. 2359 of
5 September 2006, refused to register SINFUMIPROS. The Committee notes that,
according to the decision, the refusal was based on non-compliance with the legal
requirements as the union’s statutes failed to specify the nature of the union, the period for
which delegates are elected or rules for the creation of subdirectorates, while a complaints
commission had been set up without consulting the other unions present, and the statutes
omitted to include certain basic powers of the general assembly. The Committee notes that,
according to the complainant organization, the arguments put forward to refuse
registration are false, as the statutes clearly establish that it is a union composed of public
employees and/or officials in an employment relationship with the Ministry of Social
Protection; article 11, paragraph 11, of the statutes provides that the general assembly of
the union shall elect its leaders for a period of one year; article 22 sets out rules for the
creation of subdirectorates; and article 35 provides that the complaints commission shall
be subject to prior agreement with the unions present in the institution. The Committee
also notes that, with regard to the powers of the general assembly, the powers to submit
lists of claims and to call strikes were indeed omitted since, in accordance with the
Substantive Labour Code that is in force, unions of public employees and officials do not
enjoy these rights.

478. The Committee further notes that one of the reasons indicated in the refusal, according to
the union, is that it is composed of labour inspectors, who are responsible for monitoring
the conformity of the statutes and new executive boards of other unions, as a result of
which, when establishing a union themselves, they lack impartiality and independence if
they have to make decisions relating to a union that represents them. The Committee notes
that an application was made for the decision to be reviewed and overturned, but was not
successful and that the judicial authorities subsequently issued an injunction upholding the
right to organize and ordering the administrative authorities to provide the union with the
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decision listing the objections raised, which had not been communicated. The Committee
also notes that the Ministry of Social Protection appealed to the Supreme Court of Justice
against this decision. The Committee notes that a reading of the ruling by the Supreme
Court of Justice shows that it confirmed the injunction issued by the Labour Chamber of
the High Court of the District of Bogotá protecting the right to organize.

479. The Committee notes the Government’s confirmation of the information provided by the
complainant organizations and its indication that the ruling of the Supreme Court upheld
the High Court ruling of 2 March 2007 on the order for protection of constitutional rights
which confirmed the right to organize, but that it struck down the second clause ordering
the Ministry to draw up an official list of observations and informed the complainants that
they could refer the matter to the administrative disputes mechanism. The Committee notes
that, according to the Government, the lawfulness of administrative acts, in the present
case those of the Ministry of Social Protection, is overseen by the administrative disputes
mechanism. In this respect, the Committee notes the Government’s indication that effect
will be given to the decision of the administrative disputes mechanism, which is the
competent body to review the legality of the decision adopted by the Ministry of Social
Protection.

480. The Committee observes that, under the terms of the ruling, the order has been confirmed
on a provisional basis so as to avoid irreparable damage and while the parties appeal to
the administrative disputes mechanism against the decision of the administrative authority
to refuse registration. The Committee considers that there is no justification for restricting
the right to organize of labour inspectors. Under these circumstances, the Committee,
recalling that in accordance with Article 2 of Convention No. 87 all workers without
distinction whatsoever shall have the right to establish organizations of their own
choosing, invites the union to appeal to the administrative disputes mechanism against the
decision to refuse registration and requests the Government, taking into account the
amparo ruling protecting the right to organize and until the judicial authorities rule on the
matter, to take the necessary measures for the immediate registration of the union. The
Committee requests the Government to keep it informed in this respect.

481. Finally, the Committee observes that the Government has not furnished its observations in
relation to the allegations made by: (a) UNETE regarding the transfer of Mauricio Lobo
Rodríguez and Gustavo Vargas Burbano, members of the Executive Board of
SINTRAOFICAJANAL, the suspension of the check off of union dues, the offering of
benefits to workers to give up union membership and the refusal to engage in collective
bargaining; and (b) ASEMIL regarding the refusal of the Ministry of Defence and the
Central Military Hospital to engage in collective bargaining on the grounds that there are
no regulations allowing unions of public employees to submit lists of claims, the refusal to
grant trade union leave, the initiation of disciplinary proceedings against union leaders
and members with a view to their intimidation and the systematic refusal by the Ministry of
Social Protection to register the executive board and the amendments to ASEMIL’s
statutes. The Committee requests the Government to furnish its observations in this respect
without delay.

482. With regard to the allegations of ASEMIL on the refusal to bargain collectively with public
employees, the Government indicates that collective bargaining in the public service
cannot relate to conditions of work under the national Constitution, since this question
should be decided by the administrative rules concerning discipline and career
advancement. In this respect, the Committee recalls that it has examined this question with
regard to Colombia on numerous occasions and has indicated that although certain
categories of public servants should enjoy the right to collective bargaining under
Convention No. 98, the recognition of this right has been extended to all public servants as
a result of the ratification of Convention No. 154 on 8 December 2000. In these conditions,
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recalling that collective bargaining in the public sector allows for special modalities of
application, the Committee requests the Government to take the necessary measures to
ensure respect for the right of public servants to collective bargaining in conformity with
the provisions of the ratified Convention. The Committee requests the Government to keep
it informed of any development in this respect.

483. With regard to the allegations relative to the refusal of trade union leave, the Committee
notes that according to the information provided by the Government, 521 days of trade
union leave were granted from January to October 2007 and the cases in which such leave
was refused were due to the needs of the service.

484. With regard to the allegations relative to the anti-union persecution and harassment of
trade union leaders and members, the Committee notes that according to the Government,
the disciplinary procedures instituted were due to the failure of some employees to respect
the hours of work and indicates that the allegations do not specify the identity of the
employees affected by the harassment. In this respect, the Committee requests the
complainant organization to specify the identity of the trade union leaders and members
affected by the disciplinary proceedings so that the Government can confirm whether the
proceedings in question were unrelated to anti-union grounds.

485. With regard to the allegations relative to the refusal of the Ministry of Social Protection to
register the executive board and the amendments to the statute of ASEMIL, the
Government indicates that the administrative authority acted in conformity with the
national labour legislation. In this respect, the Committee recalls that in conformity with
Articles 2 and 3 of Convention No. 87, all workers, with the only possible exception of the
members of the armed forces and the police, should enjoy the right to establish the
organizations of their own choosing without previous authorization and to freely elect
their representatives. The Committee requests the Government to indicate the reasons
given by the administrative authority in order to refuse the registration of the executive
board and the amendments to the statute of ASEMIL in the trade union registry. The
Committee requests that the legislation be amended so as to bring it into conformity with
Conventions Nos 87 and 98.

The Committee’s recommendations
486. In the light of its foregoing interim conclusions, the Committee invites the
Governing Body to approve the following recommendations:
(a) In relation to the allegations made by SINTEDMUNICIPIO and UNETE
concerning the process of restructuring in the municipality of
Buenaventura, in the context of which various union leaders were dismissed
without their trade union immunity being lifted, observing that the
Government has not specifically indicated whether Fermín González,
Vinicio Eduardo Góngora Fuenmayor, Luis Enrique Rodallegas and María
Eufemia Bravo Hurtado have taken the corresponding legal action and have
been reinstated, the Committee requests the Government to provide
information in this regard, and particularly to provide copies of rulings
ordering or refusing reinstatement.
(b) With reference to the allegations made by the CGT and SINFUMIPROS
relating to the refusal of the administrative authority to register
SINFUMIPROS, the Committee, recalling that, in accordance with Article 2
of Convention No. 87, all workers without distinction whatsoever shall have
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the right to establish organizations of their own choosing, invites the union
to appeal to the administrative disputes mechanism against the decision to
refuse registration and requests the Government, taking into account the
amparo ruling protecting the right to organize and until the judicial
authorities rule on the matter, to take the necessary measures for the
immediate registration of the union. The Committee requests the
Government to keep it informed in this respect.
(c) The Committee requests the Government to furnish its observations without
delay in relation to the alleged transfer of Mauricio Lobo Rodríguez and
Gustavo Vargas Burbano, members of the Executive Board of
SINTRAOFICAJANAL, the suspension of the check-off of union dues, the
offering of benefits to workers to give up union membership and the refusal
to engage in collective bargaining.
(d) With regard to the allegations of ASEMIL on the refusal to bargain collectively
with public employees, recalling that collective bargaining in the public sector
allows for special modalities of application, the Committee requests the
Government to take the necessary measures to ensure respect for the right of public
servants to collective bargaining in conformity with the provisions of the
Conventions ratified by Colombia and to keep it informed of any development in
this respect.
(e) With regard to the allegations relative to the anti-union persecution and
harassment of trade union leaders and members, the Committee requests the
complainant organization to specify the identity of the trade union leaders and
members affected by the disciplinary proceedings so that the Government can
confirm whether the proceedings in question were unrelated to anti-union grounds.
(f)

With regard to the allegations relative to the refusal of the Ministry of Social
Protection to register the executive board and the amendments to the statute of
ASEMIL, the Committee requests the Government to indicate the reasons given by
the administrative authority in order to refuse the registration of the executive
board and the amendments to the statute of ASEMIL in the trade union registry.
The Committee requests the Government to amend the legislation so as to bring it
into conformity with Conventions Nos 87 and 98.

CASE NO. 2554
REPORT IN WHICH THE COMMITTEE REQUESTS
TO BE KEPT INFORMED OF DEVELOPMENTS

Complaints against the Government of Colombia
presented by
— the Single Confederation of Workers of Colombia (CUT) and
— the Trade Union Association of Teachers of Norte de Santander (ASINORT)
Allegations: Transfers from their posts of
officials and members of ASINORT without
regard to established legal requirements; threats
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against trade union officials; and violent
suppression of a demonstration by teaching staff
487. The complaint is set out in communications from the Trade Union Association of Teachers
of Norte de Santander (ASINORT) and the Single Confederation of Workers of Colombia
(CUT) dated 5 and 13 March 2007, respectively. The complainant organizations presented
new allegations in a communication received on 11 May 2007.

488. At its March 2008 meeting, the Committee noted that, despite the time that had elapsed
since the first presentation of the complaint, the information requested from the
Government had still not been received. The Committee drew the Government’s attention
to the fact that, in accordance with the procedure established in paragraph 17 of its
127th Report, approved by the Governing Body, it would at its next meeting present a
report on the substance of the case even if the information or observations requested had
not been received in time, and urged the Government to communicate the information
requested as a matter of urgency [see 349th Report, para. 10].

489. Colombia has ratified the Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87), the Right to Organise and Collective Bargaining Convention,
1949 (No. 98), the Labour Relations (Public Service) Convention, 1978 (No. 151), and the
Collective Bargaining Convention, 1981 (No. 154).

A.

The complainants’ allegations
490. In its communications of 5 and 13 March 2007 the ASINORT and the CUT allege that the
following individuals were transferred from their posts by the mayor of Pamplonita, Norte
de Santander: Nydia Rene Gafaro Rojas, Carlos Orlando Vera Arias, Jairo Pabón Capacho,
Jairo Manuel Leal Parada, Rodolfo Bello Merchán (who received threats against his life
and physical integrity for refusing to accept a transfer on the grounds that it was illegal and
a flagrant violation of his rights), Hermelina Jaimes de Guerrero, Ana Rosa Valencia
Granados and Blanca Inés García. These transfers are alleged to have violated due process
which, in the case of transfers of teaching staff, requires a statement of operational
necessity by the individual responsible for the establishment requesting the transfer. That
condition was not met in the case of the establishments to which the teachers in question
were sent, as all the receiving establishments had sufficient staff for their needs. Each of
the teachers transferred experienced a deterioration in their conditions of service in the
sense that their new establishments were situated about one hour’s travel time from the
main highway.

491. The complainant organizations also allege that one of the teachers transferred, Carlos
Orlando Vera Arias, was a union official, which meant that there was also an infringement
of the trade union immunity he enjoyed as a member of the executive body of the
Pamplonita sub-branch of the ASINORT. The other teachers are also members of the
Pamplonita sub-branch of the ASINORT and recognized for their union activities and their
roles as leaders in the communities in which they had worked previously. The complainant
organizations also add that the administration has since carried on a smear campaign, not
only against the individuals transferred for their work as unionists and community leaders
but also against the union’s Pamplonita sub-branch as a whole.

492. The complainant organizations refer in particular to the case of Carlos Julio Peñaloza
García, president of the Pamplonita sub-branch, who in response to the irregular
proceedings initiated by the local authorities began his own proceedings to defend the
workers’ rights and bring a complaint at the provincial and departmental levels with a view
to getting the transferred teachers reinstated in their original posts. For this reason, he
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received a telephone threat against his life and physical integrity, accusing him of
collaborating with paramilitary groups, and forbidding him to return to his old post as
Principal of the El Diamante District Secondary School. The persons responsible for these
threats are presumed to be members of guerrilla groups. This was duly reported to the
public prosecution service of Pamplona where the teacher lives, with a view to appropriate
proceedings. The prosecution service referred the case to the investigation department of
the Pamplonita police, believing that the case came within its jurisdiction, but to date no
progress has been made in the inquiry and no light has been shed on the identity of the
culprit(s) and their true intentions.

493. The Departmental Education Ministry granted Carlos Julio Peñaloza García the status of
“senior teacher under threat”. This means the continued payment of his salary, removal
from the establishment in which he had been employed previously, the granting of one
year to pursue the relevant investigation, and relocation to another establishment where his
life is not in danger. Despite that protection measure, the administrative and labour
department of the Acevedo education authority ordered his transfer to the San José de
Calazanz Educational Centre as Rural Director; the establishment in question is located in
the municipality of Zulia, an area regarded as a “red zone” owing to the serious problems
of security there arising from the armed conflict.

494. According to the complainant organizations, the investigations of these allegations made
by the public prosecution service have shed no light on the threats made against the life
and physical integrity of Carlos Julio Peñaloza García.

495. Nor has there been any request from the authorities that the competent educational
authorities at the municipal, departmental and national levels be informed of these
irregularities in time. The latter have ordered investigations by the provincial and regional
prosecution service of Norte de Santander. This has, however, been systematically
disregarded by the departmental authorities on the alleged grounds that there is no
justification for them; proceedings were closed before there was any time to gather and
examine evidence, which favoured the case of the Pamplonita authorities.

496. In its communication received on 11 May 2007, the complainant organizations allege that,
on 7 February 2007, the national police brutally crushed a peaceful demonstration by
people demanding the payment of salary arrears.

497. The complainant organizations indicate that, on 7 February, following a general meeting of
teachers, the teachers walked in an entirely peaceful and civilized procession towards the
Town Hall with the intention of speaking to the Mayor. He not only refused to receive the
union leaders but ordered that the doors be closed to prevent access to his office. The
national police arrived with an anti-riot unit supported by two armoured cars. Some
minutes later, the unit started indiscriminately firing tear-gas grenades at the demonstrators
who began to flee in panic.

498. The media declared the repressive measures adopted by the authority to be abusive.
B.

The Committee’s conclusions
499. The Committee regrets that, despite the time that has elapsed since the last examination of
the case, the Government has not provided the information requested, although it has on a
number of occasions, including through an urgent appeal, been invited to present its
comments and observations on the case.

500. Under these circumstances, and in accordance with the applicable rules of procedure [see
127th Report, para. 17, approved by the Governing Body at its 184th Session], the
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Committee is bound to present a report on the substance of the case without the benefit of
the information it had hoped to receive from the Government.

501. The Committee recalls that the purpose of the whole procedure set up in the International
Labour Organization for the examination of allegations of violations of freedom of
association is to promote respect for trade union rights in law and in fact. The Committee
is convinced that, if the procedure protects governments against unreasonable
accusations, governments on their side should recognize the importance of formulating, so
as to allow objective examination, detailed replies to the allegations brought against them.

502. The Committee observes that the present case refers to the transfer from their posts,
without regard to the process established in law, of a number of officials and members of
the ASINORT: Carlos Orlando Vera Arias (a union official with trade union immunity that
was disregarded), Nydia Rene Gafado Rojas, Jairo Pabón Capacho, Jairo Manuel Leal
Parada, Rodolfo Bello Merchán (who received death threats because he refused to accept
the transfer), Hermelina Jaimes de Guerrero, Ana Rosa Valencia Granados and Blanca
Inés García (members); to threats made against one of those transferred and against
Carlos Julio Peñaloza García, president of the Pamplonita sub-branch of the ASINORT,
for exercising his trade union function in defence of unionized teaching staff, and to the
violent suppression of a demonstration on 7 February 2007 to demand payment of
salaries.

503. As regards the transfers of teachers, both officials and rank and file members of the union,
the Committee, while emphasizing that the public authorities are entitled to determine
where teachers’ services are needed, considers that any transfers should be subject to
consultations with the workers concerned and with the unions that represent them, in order
as far as possible to avoid adversely affecting the private lives of the staff in question and
their trade union activities, especially in the case of Carlos Orlando Vera Arias, who
enjoyed trade union immunity by virtue of his position as a union officer. In this regard,
the Committee considers that a transfer may have a considerable impact on an individual’s
ability to carry on his or her trade union functions and it is therefore necessary, before
taking such a step, to consult the trade union concerned and seek judicial authorization for
the suspension of trade union immunity in order to carry out the transfer. In any event, if it
is confirmed that such authorization was not sought, the Committee requests the
Government to annul the transfer of Carlos Orlando Vera Arias until such time as the
courts have ruled on the matter of trade union immunity, and invites it to hold
consultations with a view to seeking a negotiated settlement. As regards the other
transfers, the Committee requests the Government to carry out an investigation in order to
ascertain whether the transfer procedure was observed, or whether the measure in
question was of an anti-union nature. The Committee requests the Government to keep it
informed in this regard.

504. As regards the threats against Rodolfo Bello Merchán, a member of the ASINORT, and
against Carlos Julio Peñaloza García, president of the ASINORT, the Committee notes
that, according to the allegations, in the threats made against Carlos Julio Peñaloza
García he had been accused of collaborating with paramilitary groups and forbidden to
return to the El Diamante District Secondary School of which he had been the Principal.
The Committee notes that, despite the fact that appropriate complaints were formulated,
there has been no progress in the investigation. The Committee also notes in this regard
that, in accordance with a decision by the local Ministry of Education, Mr Peñaloza
García had been transferred to another establishment for his own protection but when the
transfer was to be put into effect he was sent to take up a post as principal of a rural
school in the municipality of Zulia, an area affected by the armed conflict. In that regard,
the Committee recalls that the rights of workers’ and employers’ organizations can only be
exercised in a climate that is free from violence, pressure or threats of any kind against the
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leaders and members of these organizations, and it is for governments to ensure that this
principle is respected [see Digest of decisions and principles of the Freedom of
Association Committee, fifth edition, 2006, para. 44]. In these conditions, the Committee
requests the Government to take the necessary steps to ensure that protection is provided
without delay for the ASINORT members who have been threatened, in particular
Mr Peñaloza García, the organization’s president, and that an independent investigation is
carried out to determine those responsible for such threats. The Committee requests the
Government to keep it informed in this respect.

505. As regards the violent suppression of a demonstration by the ASINORT on 7 February
2007, the Committee notes that according to the information supplied, the demonstration
was being held peacefully in support of a claim for payment of salaries when a police antiriot unit intervened violently, using tear gas and causing injury to demonstrators and
passers-by. The Committee recalls in this regard that workers should enjoy the right to
peaceful demonstration to defend their occupational interests and that the authorities
should resort to the use of force only in situations where law and order is seriously
threatened. The intervention of the forces of order should be in due proportion to the
danger to law and order that the authorities are attempting to control and governments
should take measures to ensure that the competent authorities receive adequate
instructions so as to eliminate the danger entailed by the use of excessive violence when
controlling demonstrations which might result in a disturbance of the peace [Digest, op.
cit., paras 133 and 140]. The Committee requests the Government to take the necessary
measures to ensure that an independent investigation is carried out to determine how these
events occurred and determine responsibilities. The Committee requests the Government to
keep it informed in this regard. Lastly, the Committee also requests the Government to
issue the necessary instructions to prevent the violent suppression of peaceful
demonstrations in the future.

506. Given that the allegations in this case refer to threats, transfers to a conflict zone, and
violent suppression of a demonstration, the Committee will carry out the follow-up to the
questions arising from this case within the framework of Case No. 1787.

The Committee’s recommendations
507. In the light of its foregoing conclusions, the Committee invites the Governing
Body to approve the following recommendations:
(a) Regretting that the Government has not supplied the information or
documents requested including by means of an urgent appeal, the
Committee requests the Government to annul the transfer of Carlos Orlando
Vera Arias until such time as the courts have ruled on the question of trade
union immunity, and invites it to carry out consultations with a view to
seeking a negotiated settlement. As regards the other transfers, the
Committee requests the Government to carry out an investigation to
determine whether the established transfer procedure was respected or
whether the measure was of an anti-union nature. The Committee requests
the Government to keep it informed in this regard.
(b) As regards the threats against Rodolfo Bello Merchán, a member of the
ASINORT, and Carlos Julio Peñaloza García, president of the ASINORT,
the Committee requests the Government to take the necessary measures to
provide them with protection without delay, in particular Mr Peñaloza
García, the union’s president, and to carry out an independent investigation
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in order to identify those responsible for the threats. The Committee requests
the Government to keep it informed in this regard.
(c) As regards the violent suppression of an ASINORT demonstration on
7 February 2007, the Committee requests the Government to take the
necessary measures to carry out an independent investigation in order to
determine how these events occurred and to determine responsibilities. The
Committee requests the Government to keep it informed in this regard.
(d) The Committee also requests the Government to take the necessary
measures to prevent the violent suppression of peaceful demonstrations in
the future.
(e) Given that the allegations in this case refer to threats, transfers to a conflict
zone and violent suppression of a demonstration, the Committee will carry
out the follow-up to the questions arising from this case within the
framework of Case No. 1787.

CASE NO. 2560
INTERIM REPORT

Complaint against the Government of Colombia
presented by
— the National Union of Employees of BANCOLOMBIA (SINTRABANCOL) and
— the Single Confederation of Workers of Colombia (CUT)
Allegations: SINTRABANCOL and CUT
alleged that pressure was exerted on employees
to deter them from joining SINTRABANCOL,
dismissal of unionized employees in
contravention of the procedure established in
the collective agreement, change in working
conditions in violation of the collective
agreement and application by the Bank of
Colombia to withdraw trade union immunity
from several leaders
508. This complaint appears in communications from the Central Unitaria de Trabajadores
dated 15 March 2007 and from the National Union of Employees of BANCOLOMBIA
dated 16 March 2007. SINTRABANCOL submitted additional information in a
communication dated 16 July 2007.

509. The Government sent its observations in communications dated 31 August and
17 December 2007.

510. Colombia has ratified the Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87), and the Right to Organise and Collective Bargaining
Convention, 1949 (No. 98).
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A.

The complainants’ allegations
511. In its communications dated 15 and 16 March 2007, the Single Confederation of Workers
of Colombia (CUT) and the National Union of Employees of BANCOLOMBIA
(SINTRABANCOL) alleged that since the merger, in June 2005, between
BANCOLOMBIA and the entities of the Corporación de Ahorro y Vivienda (CONAVI)
and Corporación Financiera Suramericana (CORFINSURA), the working environment
within the Bank has deteriorated considerably.

512. It is stated that, while BANCOLOMBIA had a trade union in place, CONAVI and
CORFINSURA had no unionized employees. They add that the Bank’s management
exerted pressure on long-standing employees of the two latter entities to deter them from
joining SINTRABANCOL, as well as on employees who did become members, including
dismissal without just cause, flouting the disciplinary procedures embodied in the current
collective agreement (article 26 of the current agreement for the period 2005–08, and
article 28 of the collective agreement in force between 2001 and 2003). The trade union
states that the following were summarily dismissed: Janne del Carmen Herazo Salgado,
Liliana Robayo, Nelsy Monroy Alfonso, Gloria Ximena Ramírez Alturo, Diana Alexis
Paez Maldonado, María del Pilar Salazar Lizcano, María del Pilar Rojas González and
Marco Iván Rico.

513. The trade unions attest that they cannot post their communications on the notice board
because they are destroyed by members of management and that, in one office, employees
were obliged to sign a letter against the trade union. The trade union organizations add
that: systematic use is made of services companies; employees are required to meet sales
objectives that are not provided for either in employment regulations or in the collective
agreement and which have not been agreed with trade union representatives, with failure to
meet these objectives constituting grounds for dismissal; in addition, the working day has
been increased by two and three hours approximately, which are not paid; abrupt changes
are made to working conditions that are not provided for in the collective labour
agreement, or in legislation, and legal proceedings have been initiated to remove the trade
union immunity of a number of leaders on grounds of petty offences.

514. In its communication of 16 July 2007, SINTRABANCOL also makes reference to the
dismissal of Elhga Mercedes Gómez Hañez, Omar Fredy Nova Rueda and Sandra Katalina
Zambrano Mantilla; pressure on staff to withdraw from the trade union and to give up
present and future agreement-based benefits.

515. SINTRABANCOL further alleges that BANCOLOMBIA interferes in employees’ private
lives, including private details of personal legacies.

B.

The Government’s reply
516. In its communications dated 31 August and 17 December 2007, the Government submits
the following observations.

517. The Government states that BANCOLOMBIA is Colombia’s largest bank. It was
established in 1875, and is the product of a process of growth and sustained consolidation
which has included mergers with the Banco Industrial Colombiano, hereafter BIC, and the
Bank of Colombia (1998), becoming BANCOLOMBIA, followed by the merger between
BANCOLOMBIA, Banco Comercial e Hipotecario CONAVI and Corporación Financiera
Nacional y Suramericana, followed by Banco Corfinsura (in 2005). It is headquartered in
the city of Medellín, where the general management offices are located.
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518. The Government begins by discussing the motives prompting the merger between
BANCOLOMBIA, CONAVI and CORFINSURA. It states that the world situation is
characterized by greater commercial integration which boosts the flow of goods and
services between nations, and increases mobility of human and capital resources, in the
interests of boosting competitiveness. Under these circumstances, countries must have
solid financial systems that can respond to the commercial and productive dynamic
required by this process, in order to contribute to countries’ development and economic
stability. Experience throughout the world makes it possible to identify the extent to which
the country’s economy benefits from the bank consolidation by generating economies of
scale. To engage in these new practices, institutions must be sufficiently large and solvent
to be able to meet these requirements. This accounts for the current trend on the world
market towards mergers between large undertakings engaging in similar economic
activities. The outcome of merging several companies, as reflected in the elimination of
redundancy, increased efficiency, reduced average costs and expansion through access to
new distribution channels, which will allow a company to boost its competitive capacity in
a constantly evolving market.

519. In the interests of consolidating an institution equipped to respond to the demands of the
current economic dynamic, the boards of BANCOLOMBIA, CONAVI and
CORFINSURA contemplated a merger between the three entities. The merger sought to
take maximum advantage of synergies and complementarity between the three businesses,
whose brand names are highly regarded on the Colombian market. This operation, which
served to consolidate the country’s largest financial institution, offers substantial
advantages in the nature of reduced operating costs in the medium term, risk
diversification by overcoming respective levels of centralization and generation of an
integrated portfolio of services, among others. By integrating operations in this manner,
individual assets were enhanced, thereby making it possible to finance larger-scale
projects, as compared to those financed by the three entities individually.

520. By consolidating their assets and liabilities, the new entity could boost profits by
increasing the number of branches and sales outlets for each bank’s products, while
simultaneously achieving savings by using a single structure to produce a range of
different services.

521. The Government states that, in order to carry out the merger, BANCOLOMBIA engaged
in an evaluation and design process, involving specialist teams with experience in such
matters, and paying particular attention to the handling of human resource culture and
management, as discussed hereafter.

522. The Government goes on to state that, at the present time, BANCOLOMBIA offers
Colombians a broad-based network of branches and ATM outlets throughout the country,
to serve its clients, and over 12,000 employees committed to excellence and good service.
Its shares are quoted on the stock exchange of the Republic of Colombia and it is the only
Colombian bank whose shares are quoted on the New York Stock Exchange (NYSE).

523. The Government states that BANCOLOMBIA promotes continuous learning among
employees through integral training, and offers personal growth and financial well-being
for the employee and family members, together with vocational development and
knowledge management.

524. The Government states that, as expressed by BANCOLOMBIA’s Vice-President for
Human Resource Management, the Bank’s merger occurred in a situation of total
transparency, with the active participation of employees, clients and the community. Trade
unions were informed in detail of the purpose and progress of this process.
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525. On the subject of relations between the Bank and the trade unions, the Government states
that, according to information provided by BANCOLOMBIA’s Human Resources
Manager for the Bogotá and Sabana region, the Labour Relations Agenda was established
several years ago to facilitate rapprochement between the parties, for the purpose of jointly
reviewing sensitive matters and others of mutual interest. The parties meet on a monthly
basis. In a meeting of 14 September 2006, Bank representatives briefed the two trade
unions existing in the bank (SINTRABANCOL and UNEB) on the progress of the merger;
agreement was reached during the same meeting on matters to be discussed during
subsequent meetings.

526. The Government emphasizes that trade unions have benefited from the merger in the sense
that their revenues, in the form of membership dues and through broader application of the
collective labour agreement, have increased by 50 per cent between the date of the merger
and June 2007. This is primarily by reason of the fact that the agreement now covers all the
expanded institution’s operational staff.

527. The Government denies that the working environment has deteriorated as a result of the
merger, and lists the events and activities substantiating the information provided by
BANCOLOMBIA’s Vice-President:
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Training and development programmes: in order to appropriately prepare staff for
changes resulting from the merger, 124 training programmes were held, involving
17,239 staff members. In addition, a programme of training in products and services
was introduced, in which 6,469 employees participated, representing an investment of
US$1,250,000.



Since the merger was initiated, a “cultural transformation” process has been operated,
intended to build a new company culture, with the participation of all employees, by
developing corporate values. To date, over 12,300 staff members have participated,
attending the respective two and three-day workshops, in different cities throughout
the country where the Bank set up premises specifically for this purpose. This
programme represented an investment of US$1,850,000. All staff members, including
trade union leaders, have participated.



Promotions or advancement: between the date of the merger and the present,
2,420 Bank employees have been promoted, reflecting the occupational growth and
employment mobility of our staff.



The average wage of Bank personnel is equivalent to 3.52 times the official minimum
wage in Colombia.



As mentioned previously, in December 2006, BANCOLOMBIA was selected by an
independent entity as one of the best places to work in Colombia.



Job creation: the Bank’s payroll has increased, following the merger, by some 1,109
new jobs, equivalent to slightly over 10 per cent, which is not usual when mergers
take place.



In BANCOLOMBIA, the following trade unions operate: National Union of Bank
Employees – UNEB – and Union of BANCOLOMBIA Employees –
SINTRABANCOL – with 1,283 and 1,282 members respectively, and representing
10.2 per cent and 10.2 per cent of total staff, respectively.



BANCOLOMBIA has always respected and promoted freedom of association and
collective bargaining. During the merger, for example, negotiation was carried out of
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the collective agreement for the years 2005 to 2008, the first such agreement
following the merger process.


A compelling instance of respect for the right to organize and collective bargaining,
as embodied in the Constitution, lies in the fact that the abovementioned collective
labour agreement now covers 8,937 Bank employees (71 per cent), despite the fact
that the trade unions that negotiated the agreement accounted at that time for only
20.4 per cent of the Bank’s total number of employees. Under Colombian legislation,
in cases where the trade union unions account for less than one third of employees,
the collective agreement applies only to union members. BANCOLOMBIA, however,
agreed that on the basis of autonomy of collective will, the recognized collective
agreement coverage would exceed that required by law.

528. As regards freedom of association and job stability in BANCOLOMBIA, the Government
states that the Bank fully respects the right to freedom of association, in the sense
embodied in law, case law and doctrine, as persons having the positive freedom to join, as
well as the negative freedom not to join a trade union and the freedom to withdraw
whenever they wish. It adds that there have been no administrative or judicial rulings by
any Colombian authority in which BANCOLOMBIA has been subject to any penalty for
pressuring staff in any manner whatsoever in connection with freedom of association or
any other matter relating to labour relations. On the contrary, the large majority of labourrelated judicial rulings involving BANCOLOMBIA have found in favour of the Bank.

529. The Government adds that, as regards duration of employment, BANCOLOMBIA is one
of the most stable undertakings in Colombia, as reflected in the average seniority of
employees, which stands at 10.03 years. Striking also are figures such as the total of 1,980
employees whose seniority exceeds 20 years. Some 64 per cent of employees are women
and, in terms of average age, 42 per cent of employees are over 35 years of age. In
addition, it is to be noted that 98 per cent of employment contracts are open term.

530. The Government emphasizes that the exercise of an employer’s prerogatives cannot be
construed as trade union persecution. When conditions have arisen in the past that require
termination of an employment contract with just cause, such as when workers have
engaged in serious misconduct, the Bank has initiated employment contract termination
proceedings against employees protected by trade union immunity. The judges of
Colombia have repeatedly acknowledged the existence of such misconduct by trade union
leaders and, once the motives for the unilateral termination with just cause of the
employment contract has been demonstrated, they have authorized the Bank to proceed
with the dismissals in question, as provided for in the labour code. The position of trade
union leader cannot be used as protection or amparo (protection of constitutional rights) to
engage in serious misconduct in the exercise of the employment contract. This is laid down
by the Substantive Labour Code, article 405, and by the Procedural Labour Code, article
112, and following, neither of which in any way contradict Conventions Nos 87 and 98.

531. The Government states that it is surprising that, despite the fact that several meetings have
been held in recent years between the President of CUT, the Vice-President for Human
Resources and the Director of Labour Relations of BANCOLOMBIA, this issue has never
been raised with the Bank and no formal complaint has been lodged in this connection by
CUT to BANCOLOMBIA.

532. On the subject of the right to take disciplinary action, the Government notes that article 26
of the collective labour agreement in force in BANCOLOMBIA, provides that:
DISCIPLINARY PROCEDURE The disciplinary procedure will be conducted in such
a way as to give the worker the right of defence, fulfilling the following formalities:
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1.

Invitation to submit counter arguments

The worker will be informed by a memorandum of the misconduct allegedly committed,
thus initiating the disciplinary procedure. This memorandum will be forwarded within 60
calendar days from the date on which the BANK is made aware of the situation in writing,
through the worker’s immediate superior or the latter’s immediate superiors. In this
communication, the employee will be informed that, within a period of 15 calendar days, he
must submit counter arguments in writing or orally, as he prefers, and taking advice if he
deems this appropriate from two representatives of the trade union to which he belongs.
In the case of employees belonging to the trade union, the BANK will send a copy of the
above communication as follows: if the employee is a member of SINTRABANCOL, the
copy will be forwarded to the Sub-Directorate of Sectional Committee, if these exist or, if not,
to the National Board; If the worker is a member of UNEB, the copy will be forwarded to the
Sub-Directorate or, if this does not exist, to the National Enterprise Committee.
No disciplinary procedure can be initiated after expiry of the above-stated 60-day period.
2.

Response to counter arguments

Once the employee has received the above memorandum, he has 15 calendar days to
choose one of the following two alternatives:
2.1. To submit counter arguments in writing, duly signed, which may be accompanied
by that of representatives of the trade union of which he is a member. The employee may
request the human resources department of the corresponding region to disclose documents
and evidence that may be in the BANK’s possession on the matter under investigation, where
appropriate, and if necessary to enable him to submit his counter arguments in writing.
2.2. To request a hearing to present his counter arguments orally, which will take place
within 15 calendar days following from the date of the employee’s request, during the course
of the normal working day of the worker in question. During this hearing, the worker who is a
union member shall be assisted by two representatives of his trade union and the employee
may request, where appropriate, the disclosure of documents and evidence that may be in
possession of the BANK on the matter under investigation. A record will be kept of the
hearing, providing a written record of the counter arguments put forward.
If the worker fails to submit his counter arguments within the period of 15 working days,
he will be considered to have acknowledged the alleged misconduct.
3.

Analysis of counter arguments

Once the justifications have been received, either in writing or orally, the Bank official
who is conducting the disciplinary proceeding will analyse the explanations and decide, within
a period of 15 calendar days, on one of the following two alternative courses of action:
3.1. To declare the explanations to be justified, in which case the employee is absolved,
which must be effected in a written communication.
3.2. To decide that a penalty will be imposed, if he is of the opinion that the counter
arguments are not acceptable. This decision will be communicated in writing to the employee
found to have been at fault, who may appeal the decision before the immediate superior of the
official conducting the disciplinary proceeding. The notification of the penalty must indicate
clearly who the appeal should be addressed to.
The Bank must take a decision within these 15 calendar days, failing which its decision
will become extemporaneous and, as a result, be without effect.
If no appeal is lodged against the penalty within a period of 10 calendar days, the
employee will be informed, also in writing, of the date on which the penalty will take effect.
If the employee has lodged an appeal against the decision to impose a penalty, the
respective superior has 10 calendar days to revoke, amend or confirm it. In all events, his
decision will be considered final.
The decision to revoke, amend or confirm the decision of the first instance must be
communicated in writing to the official who took the decision to impose the penalty and to the
employee involved in the disciplinary proceeding. If it is confirmed, the first Bank official
shall inform the employee of the penalty and put it into effect.
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The disciplinary penalty will not be given effect if it is imposed in a manner that
infringes the provisions of this article.

533. It may clearly be inferred from these provisions that the ultimate objective of the
disciplinary proceeding is to impose a disciplinary penalty, but it is not a procedural
requirement in effecting a termination of employment contract with just cause, as provided
in Decree No. 2351, article 7, of 1965. Indeed, the judicial authorities of Colombia have
ruled to the effect that the disciplinary proceeding in Colombia presupposes the
continuation of the employment link, since its objective is to discipline the employment
relationship, as opposed to terminating that relationship, as would occur when an employee
is dismissed. Therefore, the administrative procedures involved are different.

534. The Government states that neither Colombia nor the Bank had any legal, agreement-based
or contractual provision requiring them to carry out a disciplinary proceeding prior to
terminating an employment contract with just cause.

535. The dismissals connected with this complaint were not the result of trade union
persecution, for which reason we deem it appropriate to list the motives underlying the
dismissal of the workers listed by the trade union in the complaint, clarifying that several
of them were not trade union members and their dismissal was unrelated to the mergers
between the financial entities. The workers’ employment contracts were terminated with
just cause.

536. Janne del Carmen Herazo Salgado: dismissed for a cash shortfall of 3,900,000 Colombian
pesos in her till. In 2004, she lodged a complaint before the First Labour Court of
Montería, requesting reinstatement in her job. The courts of the first and second instance
absolved the Bank in rulings issued in July 2005 and February 2006, thereby bringing the
proceedings to a close. In 2007, the individual in question initiated an amparo suit which
was rejected.

537. Liliana Rocío Robayo: dismissed with just cause on 1 November 2006, for placing
6 million pesos in the wrong bank account; the money was withdrawn by the holder of the
account in question and the Bank was obliged to sustain the loss. She lodged a labour suit
complaint against the Bank, which is currently before Labour Court 19 of the Bogotá
circuit.

538. Nelsy Monroy Alonso: dismissed with just cause on 11 September 2006, for failing to
place 2 million pesos in the account of a client who subsequently complained and
submitted a receipt bearing the stamp and signature of the employee. On the day in
question, the cashier did not report a surplus discrepancy. She had joined the Bank in
September 2003. There is no case ongoing in this connection at this time.

539. Gloria Ximena Ramírez Alturo: dismissed on 21 April 2006, with just cause, for paying a
cheque in an irregular manner, causing a financial loss to the Bank and entered a cash
deposit that was 50,000 pesos short and reported no cash surplus at the end of the day. In
May 2006, the former employee submitted a right of petition requesting reinstatement in
her job or cancellation of compensation, to which the Bank replied in July 2006 confirming
the decision taken. In June 2007, Ms Ramirez filed a suit against the Bank before the
Labour Court of Guamo, Tolima, notification of which was issued on 5 July 2007; the
Bank is currently preparing its response to the suit.

540. Diana Alexis Páez Maldonado: hired on 20 October 2003, and dismissed 12 June 2006, for
receiving a deposit which was not subsequently processed. The former employee had
received warnings and disciplinary action for failing to follow procedure for deposits and
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payments, which led to no improvement in her performance. No suit is currently ongoing
in this connection.

541. María del Pilar Salazar Lizcano: hired 3 February 2003. Dismissed with just cause 31 July
2006 for repeatedly failing to complete her working hours and for failing to respect
established procedure relating to payment of taxes.

542. María del Pilar Rojas González: hired 16 May 2004 and dismissed with just cause on
9 May 2006, for signing a form that was submitted to the Bank by a client as though the
client had completed the form, that is, in the place of the client. No legal proceedings are
currently ongoing in this connection.

543. Lastly, Marco Iván Rico: worked in the bank from 29 January 1980 to 1 November 2006,
when he was dismissed with proven just cause for failing to inform his immediate superior
of a surplus discrepancy in his till on 28 June 2004. Since the former employee was
protected by trade union immunity, the Bank initiated a special procedure to remove his
trade union immunity, before the Circuit Second Labour Court which, on 4 July 2006,
granted the requested authorization, which was subsequently ratified by the Supreme Court
of Cúcuta in a ruling of 3 October 2006. Subsequently, the former employee submitted a
tutela action before the Supreme Court of Justice against the rulings of the first and second
instance, after having been denied amparo in a ruling of 28 November 2006.

544. The Government draws attention to the fact that, in all cases, dismissal occurred with just
cause and did not constitute trade union persecution of any kind, further stressing that
some of the workers in question were not trade union members.

545. As regards the right to information and communication, the Government attests that
according to information provided by BANCOLOMBIA’s Vice-President for Human
Resources, the trade union organizations may exercise their right to information, but
without damaging the rights of others, in this instance of the establishments in question,
thereby affecting their good name and image, as stated by the Vice-President: “There
should be no confusion between the noble aims inherent in the right to information and the
inappropriate means employed on occasion by the trade union, damaging the smooth
running of offices and directly affecting the Bank’s clients”. The Bank, in compliance with
the provisions of the political Constitution, articles 20, 25, 39 and 58, and the provisions of
Convention No. 87, respects the trade unions’ right to information, but further states that
on occasion SINTRABANCOL abuses this right and causes damage to the Bank’s
premises.

546. The Government adds that, according to information provided by the Bank,
BANCOLOMBIA’s employees raised issues regarding excesses committed by some trade
union leaders, in a voluntary manner, and not, as the trade union alleges, under pressure
from the Bank. BANCOLOMBIA employees identify with the institution, which motivates
them to perform in a manner that serves its best interests, because they then gain access to
good opportunities and benefits, for which reason they defend the Bank when they feel that
it is being unjustly brought into question.

547. As regards the use of third parties for particular activities, the Government states that the
political Constitution, article 333, provides for economic freedom, which should be
understood as the possibility for individuals to engage in activities of an economic nature,
with a view to maintaining or increasing their assets, provided that the principle of
reasonableness and proportionality is maintained, in order to ensure harmony between
different rights. In exercising this right, BANCOLOMBIA may contract third parties to
provide particular services, such as correspondence, cleaning, delivery of correspondence,
transport, security, without thereby violating legal rights or flouting the collective
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agreement, and in no way contravening Conventions Nos 87 and 98, emphasizing that
98 per cent of the almost 12,000 employees hold open-term contracts.

548. As regards working conditions in the Bank, the Government states that: “The Committee
is of the view that it is not within its purview to issue an opinion on the ILO conventions
on working conditions, since these allegations do not relate to freedom of association”
(annexes, Digest of decisions and principles of the Freedom of Association Committee,
fourth edition, 1996, paragraph 26), although, in the interests of transparency, it refers to
the statement of BANCOLOMBIA’s Vice-President for Human Resources, on the subject
of working conditions at the Bank. He states that the Bank complies with current
occupational health standards. Likewise, premises are in optimum condition and provide
employees with the equipment and working tools required to fully discharge their
responsibilities, under prime health conditions, in compliance with the Substantive Labour
Code, 1 to 3, article 57, Act 100 of 1993 and Decree 1295 of 1994.

549. In the interests of giving effect to legal provisions, a joint occupational health committee
has also been established, composed of representatives of the company and of employees,
the latter being elected directly by their peers, pursuant to Ministry for Social Protection
Resolution 2013 of 1986.

550. On the subject specifically of working hours, he states that the Bank complies fully with
the provisions of Colombian legislation, which requires that the legal maximum working
week is of 48 hours. On that basis, overtime is paid consonant with the Labour Code,
articles 158 and following, and the Domestic Labour Regulations, article 14 and following.

551. Employment contracts may be modified in keeping with the provisions of Colombian law,
that is, on a bilateral basis. However, in keeping with its prerogatives (ius variandi
locativo, espacial y temporal) the Bank generally decides, consistent with the Constitution
and law, on the conditions of time, method and place under which the employment
contract will be carried out, and these instructions are communicated to the persons
involved in the manner laid down in the relevant legal provisions (regulations, laws,
collective agreements). The Bank holds precise documentation on all procedures, which it
publishes through the established channels of communication.

552. In this connection, according to the Bank, on the basis of Colombian law, in certain
situations and with reference to particular tasks, clauses are agreed whereby particular
individual bonuses are established, to be paid to employees by the Bank; while such
bonuses constitute earnings they are not part of their wages for purposes of payment of
social benefits. Such agreements have a legal basis in Colombia (CST, amended by Act 50
of 1990, article 15).

553. As regards allegations of interference by the Bank authorities in the private lives of
employees, the Government states that, according to information provided by the Bank, the
information to which management staff have access is of a general nature and is usually of
public knowledge and in no way compromises the integrity of the individual, nor can it
become a source of discrimination by reason of race, politics, gender, religion or any type
of xenophobia.

554. Regarding the case of Ms Elhga Mercedes Gómez Hañez, according to information
provided by BANCOLOMBIA’s Manager for Human Resources, the Government states
that Ms Gomez’ situation has no bearing on the trade union since she is not a trade union
leader. This situation is of an individual nature, to be dealt with by a Labour Court, as
clearly stated by the First Civil Municipal Court of Bogotá, in ruling on the amparo
application submitted by Ms Gómez. The Government maintains that this matter is
unrelated to Conventions Nos 87 and 98.

GB302_5_[2008-05-0330-1]-Web-En.doc

135

GB.302/5

555. As regards the dismissals of Omar Fredy Nova Rueda and Sandra Katalina Zambrano
Mantilla, the Government indicates that the former was not a member of the trade union
and his application for amparo was refused; Ms Zambrano Mantilla was dismissed,
according to documents appended by the Bank, when her employment contract was
terminated for duly proven just cause. She petitioned the Labour Court for leave to appeal,
which was refused.

556. As regards pressure on unionized staff, the Government conveys the Bank’s Manager of
Human Resources information that currently 59 trade union members are on the
administrative staff, which demonstrates that the allegation is unfounded.

557. As regards alleged pressure on members to withdraw from the trade union, the
Government points out that staff may avail themselves of the right to join a trade union
which carries implicit the simultaneous freedom to renounce membership of the union. The
Government states that the Bank’s Manager for Human Resources has provided
information that, over recent years, some 250 requests have been received from employees
moving between trade unions, that is from SINTRABANCOL to the Unión Nacional de
Empleados Bancarios (UNEB). This demonstrates that workers who withdraw from
SINTRABANCOL do not necessarily do so because they are subject to pressure but may
simply wish to move to another trade union.

558. As regards allegations of pressure on workers to give up current and future benefits under
the collective agreement, the Government states that according to information provided by
BANCOLOMBIA’s Manager for Human Resources, these employees are paid what is
known as an integral salary which is laid down in internal legislation and is generally
awarded to individuals in management positions in companies; such employees freely and
voluntarily give up any eventual rights deriving from the Convention.

559. In addition, the manager states that the 2005–08 collective labour agreement entered into
between the Bank and the SINTRABANCOL and UNEB unions, provides:
ARTICLE 3. – SPHERE OF APPLICATION. The current provisions of the agreement
will be applied in conformity with the following criteria:
1. The following positions will be excluded from application of agreement provisions:
President, Vice-President, Area Director, Unit Director, Manager, Section Head, Lead
Analyst, Public Relations Assistant, Library Director, Senior and Junior Trader, Deputy
Manager, Deputy Operations Manager, Agency Director, Deputy Commercial Manager,
Assistant Accounts Manager, Prestige Assistant, Senior Executive, Personal Banking
Executive, Supermarket Bank Executive, Funds and Pensions Executive, Establishments
Executive, MIT Executive, MIT Consultant, Agreements Executive, Portfolio Executive,
Centre Chief, Analyst, Deputy Director, Lawyer, Architect, Establishment Coordinator,
Instructor, Executive Secretary, Training Specialist and Student Intern.
2. Likewise, those positions that are not included in the BANCOLOMBIA hierarchy of
positions (refs article 24 of the 2003-2005 collective agreement) which are comparable in
essence or nature to those listed in the previous paragraph are excluded from application of the
collective labour agreement.
3. The worker may, in any case, give up agreement-based benefits before the Bank and
the UNEB SINTRABANCOL trade unions.

560. It is apparent from paragraph 3 that workers acted on this basis, as indicated by
BANCOLOMBIA’s Manager for Human Resources, “as appears in paragraph 3 of this
provision of the agreement, which has been carried over from earlier agreements, allowing
individuals to give up the agreement-based benefits and thus they have acted on the basis
of this provision”.
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C.

The Committee’s conclusions
561. The Committee notes the communications of 16 March and 16 July 2007 by the Sindicato
Nacional de Trabajadores de BANCOLOMBIA and of 17 March 2007 by CUT. The
Committee also notes the communication of 13 June 2007 by SINTRATELEFONOS.

562. The Committee notes that in this case the allegations submitted by CUT and
SINTRABANCOL relates to the fact that, in the context of the merger between
BANCOLOMBIA and the financial entities CONAVI and CORFINSURA, the following
anti-union situations arose: (a) pressure on employees not to join SINTRABANCOL and
persecution of those who did become members, including dismissal without just cause and
without complying with the procedure established in the collective labour agreement of
Janne del Carmen Herazo Salgado, Liliana Robayo, Nelsy Monroy Alfonso, Gloria
Ximena Ramírez Alturo, Diana Alexis Paez Maldonado, María del Pilar Salazar Lizcano,
María del Pilar Rojas González y Marco Iván Rico, Elhga Mercedes Gómez Hañez, Omar
Fredy Nova Rueda and Sandra Katalina Zambrano Mantilla; (b) impossibility of posting
communications on the Bank’s notice boards because they were destroyed by
management; (c) pressure on workers to sign a letter against the trade union;
(d) contracting of service companies; (e) longer working hours without payment of
overtime; (f) changes in working conditions not provided for in the collective agreement;
(g) pressure on staff to give up present and future agreement-based benefits; and
(h) interference in employees’ private lives by the Bank.

563. The Committee notes the observations forwarded by the Government in communications
dated 31 August and 17 December 2007.

564. The Committee notes that the Government refers firstly to the economic and financial
motives prompting the merger between BANCOLOMBIA, CONAVI and CORFINSURA.

565. As regards the alleged anti-union atmosphere that arose at the time of the merger, the
Committee notes that the Government refers to information submitted by
BANCOLOMBIA’s Vice-President regarding training and development programmes, the
“cultural transformation” process, intended to achieve employees’ participation, the
system of promotions and advancement and regarding freedom of association and of
collective bargaining within the Bank.

566. As regards allegations to the effect that, in the context of this anti-union policy, the
following dismissals occurred which flouted established disciplinary procedure embodied
in the collective labour agreement: Janne del Carmen Herazo Salgado, Liliana Robayo,
Nelsy Monroy Alfonso, Gloria Ximena Ramírez Alturo, Diana Alexis Paez Maldonado,
María del Pilar Salazar Lizcano, María del Pilar Rojas González y Marco Iván Rico
Elhga Mercedes Gómez Hañez, Omar Fredi Nova Rueda and Sandra Katalina Zambrano
Mantilla; the Committee notes that, according to information provided by the Bank, these
individuals were dismissed for the most part for serious shortcomings in the performance
of their duties. In this connection, the Committee notes that, according to the Government,
Ms Herazo Salgado’s dismissal had nothing to do with freedom of association and that the
judicial authorities denied her application for amparo. As regards Ms Robayo, the
Committee notes that she instituted a suit against the Bank before Circuit Labour
Court 19, which is currently ongoing. Ms Monroy Alonso was dismissed for reasons
unrelated to the exercise of her trade union rights and she has lodged no appeal with the
judicial authorities. Ms Ramírez Alturo filed a suit before the Circuit Labour Court of
Guamo, Tolima, which is currently ongoing. Ms Páez Maldonado was dismissed for
reasons unrelated to the exercise of her trade union rights and she has taken no judicial
action; neither have Ms Salazar Lizcano or Ms Rojas Gonzáles. Mr Rico, who was a trade
union leader, was dismissed for reasons unrelated to his position as trade union leader, as
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confirmed by the Superior Court of Cúcuta. The Committee notes that Mr Rico filed an
application for amparo which was denied. With regard to Mr Gómez Hañez, Nova Rueda
and Zambrano Mantilla, the Committee takes note of the Government’s information that
Ms Gómez Hañez agreed voluntarily to leave the Bank and that applications for tutela
were rejected. The other workers in question were dismissed for reasons unrelated to trade
union matters. The Committee takes note that, according to the Government, judicial
action initiated has been unsuccessful. The Committee observes that, in its reply, the
Government simply conveys the information provided by the Bank and does not append
copies of the judicial rulings to which it refers, with the exception of Ms Gómez Hañez’
tutela case. Consequently, with a view to identifying the reasons for the dismissals and how
these were viewed by the judicial authorities and to prove that they were not related to the
exercise of the workers’ trade union rights, the Committee requests the Government to
forward a copy of the above court rulings. The Committee likewise requests the
Government to keep it informed of the judicial proceedings that are currently ongoing and,
if it is found that the workers were dismissed on anti-union grounds, to take measures to
improse sufficiently dissuasive sanctions on those responsible.

567. With reference to the other allegations regarding: pressure on workers not to join
SINTRABANCOL and persecution of those who had become members, the impossibility of
posting communications on the Bank notice board because they would be immediately
destroyed by management, pressure on workers to sign a letter against the trade union;
increased working hours without payment of overtime; changes in working conditions laid
down in the collective agreement; pressure on staff to give up present and future
agreement-based benefits and interference by the Bank in employees’ private lives, the
Committee notes that the Government has submitted comments of a general nature and
that, in regard to individual allegations, it merely conveys the reply sent by the Bank
authorities. In this connection, the Committee notes that the Bank has stated that:
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The right to information is fully respected by the Bank but at times the trade unions
use this right in an abusive manner that is prejudicial to the Bank.



The letter signed by Bank employees against the trade union was voluntary and it
denies any pressure on workers to sign.



Working conditions are excellent and occupational health standards are respected; in
addition, a joint occupational health committee has been established.



As regards longer working hours, the Bank has complied fully with current
legislation, and overtime is paid.



Contracts are amended on a bilateral basis in conformity with legislation, regulations
and the collective agreement; the Bank however has the legal discretion to amend the
place of work, the conditions as to working time and the way in which work is carried
out.



As regards pressure on unionized employees, 59 union members currently hold
administrative positions.



As regards pressure on workers to renounce trade union membership, the latter is in
fact the other face of the right to join a trade union, that is, the right to give up
membership, and that in many cases workers withdraw from one trade union in order
to join another.



As regards pressure on workers to give up the current and future benefits provided
for in the collective agreement, the workers in question occupying management
positions in the companies freely and voluntarily gave up rights deriving from the
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agreement. Article 3 of the agreement provides that the following are excluded from
the agreement-based provisions: President, Vice-President, Area Director, Unit
Director, Manager, Section Head, Lead Analyst, Public Relations Assistant, Library
Director, Senior and Junior Trader, Deputy Manager, Deputy Operations Manager,
Agency Director, Deputy Commercial Manager, Assistant Accounts Manager,
Prestige Assistant, Senior Executive, Personal Banking Executive, Supermarket Bank
Executive, Funds and Pensions Executive, Establishments Executive, MIT Executive,
MIT Consultant, Agreements Executive, Portfolio Executive, Centre Chief, Analyst,
Deputy Director, Lawyer, Architect, Establishment Coordinator, Instructor,
Executive Secretary, Training Specialist and Student Intern and all positions that are
not included in the BANCOLOMBIA list of positions, which are essentially similar or
comparable to those listed in the previous paragraph. Article 3 further provides that,
in all events, a worker may give up agreement-based benefits before the Bank and
UNEB and SINTRABANCOL.


As regards interference in employees’ private lives, the information contained in
personal files are of a general and public nature.

568. The Committee notes the contradiction between the allegations submitted and the
comments made by the company which were transmitted by the Government. The
Committee regrets that, given the serious nature of the allegations, the Government has
confined itself almost exclusively to reflecting the company’s position and provided no
indication that it has investigated the facts in order to ascertain, for example, whether
pressure really was brought to bear on workers to discourage trade union membership or
to prompt withdrawal, or to sign a letter against the trade union, or whether the current
collective agreement is respected as regards working conditions, disciplinary procedures,
working hours and payment of benefits; if communications can be posted on the Bank
notice board. The Committee reminds the Government that it is responsible for preventing
any act of anti-union discrimination and should ensure that all complaints involving
discriminatory practices are investigated in accordance with a procedure that should be
both expeditious and impartial [see Digest of decisions and principles of the Freedom of
Association Committee, fifth edition, 2006, para. 817]. Consequently, the Committee
requests the Government to carry out an independent investigation in order to ascertain
the veracity of all allegations submitted, taking into account both the position of the trade
union and that of the employer, and to keep it informed in this respect.

569. As regards allegations that the company systematically contracts service companies, the
Committee notes the Government’s statement that, according to information provided by
the company, 98 per cent of the Bank’s employees hold a contract without limit of time. In
this connection, the Committee does not consider that its purview allows it to issue an
opinion on the nature of employees’ contracts within companies, unless used as a means of
denying workers their trade union guarantees. Thus, the Committee requests the
Government to guarantee that all those working at BANCOLOMBIA can enjoy the right to
establish or join a trade union of their choice, in compliance with Article 2 of Convention
No. 87.

The Committee’s recommendations
570. In the light of its foregoing interim conclusions, the Committee invites the
Governing Body to approve the following recommendations:
(a) As regards allegations to the effect that, in the context of this anti-union
policy, the following dismissals occurred which flouted established
disciplinary procedure embodied in the collective labour agreement: Janne
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del Carmen Herazo Salgado, Liliana Robayo, Nelsy Monroy Alfonso, Gloria
Ximena Ramírez Alturo, Diana Alexis Paez Maldonado, María del Pilar
Salazar Lizcano, María del Pilar Rojas González y Marco Iván Rico Elhga
Mercedes Gómez Hañez, Omar Fredi Nova Rueda and Sandra Katalina
Zambrano Mantilla, the Committee requests the Government to forward a
copy of the court rulings which have already been handed down and to keep
it informed of the judicial proceedings under way, with a view to identifying
the reasons for the dismissals and how these were viewed by the judicial
authorities and to prove that they were not related to the exercise of the
workers’ trade union rights and, if it is found that the workers were
dismissed on anti-union grounds, to take measures to impose sufficiently
dissuasive sanctions on those responsible.
(b) With reference to the other allegations regarding: pressure on workers not
to join SINTRABANCOL and persecution of those who had become
members, the impossibility of posting communications on the bank notice
board because they would be immediately destroyed by management,
pressure on workers to sign a letter against the trade union; increased
working hours without payment of overtime; changes in working conditions
laid down in the collective agreement; pressure on staff to give up present
and future agreement-based benefits and interference by the Bank in the
employees’ private lives, the Committee requests the Government to carry
out an independent investigation in order to ascertain the veracity of all
allegations submitted, taking into account both the position of the trade
union and that of the employer, and to keep it informed in this respect.
(c) As regards allegations that the company systematically contract service
companies, the Committee requests the Government to guarantee that all
those working at BANCOLOMBIA can enjoy the right to establish or join a
trade union of their choice, in compliance with Article 2 of Convention
No. 87.

CASE NO. 2583
REPORT IN WHICH THE COMMITTEE REQUESTS
TO BE KEPT INFORMED OF DEVELOPMENTS

Complaints against the Government of Colombia
presented by
— the National Union of Workers of Icollantas SA (SINTRAICOLLANTAS) and
— the National Union of Workers of the Processing Industry of Rubber, Plastic,
Polyethylene, Polyurethane, Parts and derivatives of these processes
(SINTRAINCAPLA)
Allegations: the National Union of Workers of
Icollantas SA (SINTRAICOLLANTAS) and the
National Union of Workers of the Processing
Industry of Rubber, Plastic, Polyethylene,
Polyurethane, Parts and derivatives of these
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processes (SINTRAINCAPLA) allege numerous
anti-union acts within Icollantas SA including:
dismissal of workers and their replacement by
contractors; prejudice suffered in the pay of
unionized workers; obstacles to the distribution
of the trade union publication within the
company; appointment of a compulsory
arbitration tribunal to resolve a collective
dispute; further dismissals of workers in reprisal
for becoming union members
571. This complaint appears in joint communications by the National Union of Workers of
Icollantas SA (SINTRAICOLLANTAS) and the National Union of Workers of the
Processing Industry of Rubber, Plastic, Polyethylene, Polyurethane, Parts and derivatives
of these processes (SINTRAINCAPLA) dated 31 May and 16 June 2007. On 9 July 2007
the trade unions sent additional information.

572. The Government sent its observations in a letter dated 17 December 2007.
573. Colombia has ratified the Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87), and the Right to Organise and Collective Bargaining
Convention, 1949 (No. 98).

A.

The complainants’ allegations
574. In their communications of 31 May, 16 June and 9 July 2007, the complainant
organizations allege the following: a series of benefits plans were drafted in 1991 and 1994
by the undertakings Uniroyal and Pronal (predecessors of Icollantas SA, purchased by
Michelin) awarding higher benefits to non-unionized workers than those provided for in
the collective agreement, as a result of which the company was sanctioned by the Ministry
of Social Protection under Resolution No. 003565, dated 19 October 1994, for violating
freedom of association; Michelin’s failure to comply with the Constitutional Court’s
Decision No. T-330, of 1997, requiring the company to lay down the same conditions for
unionized and non-unionized workers and prohibiting the company in the future from
providing higher benefits for non-unionized workers, giving rise to eight cases of noncompliance producing rulings which were unfavourable to the complainant organizations;
various cases of collective dismissals affecting large numbers of unionized workers; the
hiring of associated labour cooperatives to replace the dismissed workers and to carry out
tasks that were required by the collective agreement to be carried out by workers on
contracts without limit of time, the appointment of an arbitration tribunal that failed to
comply with legal provisions regarding the appointment of arbiters, in one case, and, in
another case, despite the fact that the organizations had withdrawn the list of issues that
had given rise to the collective conflict; persecution of trade union leaders for distributing
trade union publications and denying union-related leave of absence.

575. The complainant organizations state that in 1991 the company Uniroyal changed its name
to Productora Nacional de Llantas (Pronal) and drew up a structure of benefits for nonunionized workers that were more advantageous than those provided for in the collective
agreement. They further state that, in February 1994, Pronal merged with Icollantas SA,
and introduced a new structure of benefits or collective accord in one of the production
plants and closed down other production plants, with resulting dismissal of workers,
including unionized workers; as a result, trade union membership declined from 900
members to 297 members. Consequently, administrative actions were initiated before the
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Ministry of Labour which, in its Resolution No. 003565, of 19 October 1994, ruled against
the company for infringement of freedom of association.

576. They add that, in June 1997, the company Icollantas SA was sold to Michelin, which
continued to pursue this anti-union line. Workers lodged an appeal for protection of
constitutional rights (tutela) and the Constitutional Court, in its decision (T-330/97)
ordered the company to lay down the same conditions for unionized and non-unionized
workers and banned it from providing in the future more advantageous benefits for nonunionized workers. The complainant organizations allege that the company complied with
this ruling only in part, for which reason they instituted non-compliance proceedings,
leading to rulings against the complainants. Subsequently they lodged a tutela suit before
the Constitutional Court for violation of due process, as a result of which the company was
required to pay workers outstanding wages and benefits for the period 1994 and 1997.

577. The complainants added that, on 28 November 1997, the company sought permission from
the Ministry of Labour to dismiss 350 workers from the Bogota and Cali plants, on the
grounds of financial losses. The Ministry of Labour authorized the dismissal of
102 workers. The company then proceeded, on 13 October 1998, to dismiss 52 unionized
workers from the Chuzacá plant, who were replaced by contract company labour. A further
44 workers were dismissed from the same plant, without just cause, on 26 October 2001.

578. On 1 June 2002, the company submitted a new structure of benefits to workers; ten
workers who did not wish to accept the plan were subsequently dismissed. A settlement
was eventually found with eight of these workers, while the remainder instituted judicial
action leading to rulings against the workers.

579. The company is also persecuting trade union leaders who distributed the trade union
newspaper.

580. In June 2002, the trade union organization submitted a list of demands; once the stages
provided for by law had been completed and no agreement reached, the company applied
for the appointment of an arbitration tribunal. However, according to the complainant
organizations, the legal procedures for appointing arbiters were flouted. The trade union
organization initiated legal proceedings against the Council of State, which are currently
ongoing.

581. The complainant organizations further state that, in May 2004, Michelin hired a
cooperative of temporary workers to replace the dismissed workers, removing several
workers on direct contract.

582. In 2004, workers decided to withdraw the list of demands submitted at that time, but the
Ministry of Labour refused such withdrawal and appointed a compulsory arbitration
tribunal which, disregarding the list of demands, issued an arbitration award against the
workers. Cases were initiated with a view to quashing the arbitral award but the Supreme
Court of Justice rejected such request, thus endorsing the arbitration award. The
complainants maintained that the successive tutela actions brought by workers against the
Supreme Court decision attest to the soundness of their position. However, the
Constitutional Court refused to review the rulings.

583. On 23 February 2005, SINTRAICOLLANTAS introduced a right to petition for
infringement of the current collective agreement with regard to the contracting labour from
cooperatives to carry out tasks that can only be executed, according to the collective
agreement, by workers on contracts without limit of time. For this reason, labour
proceedings were initiated.
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584. In late 2005, Michelin submitted a restructuring plan and dismissed several workers. When
trade union leader Roque Rodríguez attempted to brief workers on the consequences of this
restructuring process, he was penalized with three days’ suspension. Corresponding legal
proceedings, which are ongoing, were consequently instituted. In January 2006, the
company proceeded to dismiss 110 workers, including 30 trade union members.

585. On 4 August 2006, the company applied to the Ministry of Social Protection for additional
authorization to dismiss 210 workers from the Chuzacá and Cali plants on the grounds of
financial losses. Pursuant to Resolution No. 002140 of 21 November 2006, the Ministry of
Social Protection authorized the dismissal of 118 workers, which decision was endorsed by
Resolution No. 00700 of 13 April 2007. As early as 27 March, despite the fact that the
November resolution was not final, the company gave effect to the Ministry resolution by
dismissing 24 workers from the Chuzacá plant (11 of whom were trade union members)
and 41 workers from the Cali plant (31 of whom were trade union members).

586. According to the complainant organizations, the company had in addition denied trade
union leaves of absence. Indeed it granted only eight of the 14 requested leaves of absence.
Moreover, it dismisses workers on contracts without limit of time and hires new workers,
contractors and cooperatives.

B.

The Government’s reply
587. In its communication of 17 December 2007, the Government states firstly that the
allegations raised by the trade union organizations date back to 1991, up to the present day,
and raises the fact that the Committee on Freedom of Association has issued the opinion
that while no formal rules fixing any particular period of prescription are embodied in the
procedure for the examination of complaints, it may be difficult – if not impossible – for a
government to reply in detail to allegations regarding matters which occurred a long time
ago. The Government however conveys the arguments of Icollantas SA to the effect that
the Uniroyal company referred to by the complainant organizations was not the same
company as Icollantas SA in 1991 and, therefore, the reference to industrial relations in
that company has no relevance to the present complaint.

588. It states, moreover, that Uniroyal underwent a division, giving rise to the company
Uniroyal SA and the company Productora Nacional de Llantas SA. The latter merged with
Icollantas SA in 1994. At the time of the merger, Productora Nacional de Llantas had a
structure of extra-legal benefits known as the “benefits plan”. The trade union in place
within the company was SINTRAPRONAL which is registered as an active organization
in the office of the Ministry of Social Protection’s trade union archive office.

589. The company states that in 1994 a dispute arose in Icollantas SA regarding implementation
of the benefits plan, which was corrected by the company in keeping with the outcome of
administrative and judicial review (tutela Decision No. T-330).

590. It adds that national shareholders led by Corporación Financiera del Valle, accounting for
over 80 per cent of share capital, decided to seek international partners of strategic
importance to enhance its viability in the complex tyre market at the national and
international level. In December 1997, some shares were sold to the Michelin group which
controlled Icollantas SA until December 2005, complying strictly with Colombian
legislation. The reference to Decision No. T-330 of 17 July 1997 is made out of context
and seeks to undermine the name of Icollantas SA, and of its partners, and of Michelin in
particular, the latter having become involved after the date on which the judicial
proceeding was executed. Any discrepancies in application of the collective agreement and
of the benefits plan, between 1994 and 1997, were corrected and amended as required by
the corresponding judicial decisions. Decision No. T-330 of 1997, made it clear to the
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parties that benefits should be granted equally to all unionized and non-unionized workers,
which applied likewise to legal benefits such as enrolment in the social security system for
health, occupational risks, severance pay, payment of service bonuses in June and
December, 15 days’ annual vacation and family benefits. On this basis, in Icollantas SA,
extra-legal benefits are granted, including: variable piecework payments for productivity;
payment for hours of rest as well as for hours worked; paid trade union leaves of absence;
paid training leave; paid leave of absence to attend conferences; vacation bonus; seniority
bonus; marriage bonus; black smoke bonus; sum received upon the birth of a child; sum
paid and leave of absence for death of family members; funeral expenses; store or cafeteria
operated at cost; sports; safety policies; education bonuses; education loans; grants to study
languages and housing loans. The above are granted under stringent financial
circumstances that have been inspected by the Ministry of Social Protection.

591. It adds that Icollantas SA’s application of Decision No. T-330 of 1997 has been the subject
of eight judicial decisions which have all provided judicial acknowledgement that the
company has complied with its obligations.

592. On the subject of the requested authorization to carry out a collective dismissal, the
company denies anti-union or reprisal motivation. The company states that in 1997 serious
economic problems led to changes to the staffing structure. Pursuant to the Ministry of
Social Protection’s authorization, the company dismissed both unionized and nonunionized workers, in full compliance with legislation regarding payment of the full value
of severance pay. The complainant organization subsequently brought the complaint
against the company before the Ministry of Labour – Labour Inspectorate of the
municipality of Soacha – which culminated in the decision not to impose penalties in the
absence of infringements of trade union rights and human rights.

593. With regard to allegations to the effect that the company submitted a new benefits plan to
workers in June 2002, and that it took the decision to dismiss ten workers who refused to
accept it, a settlement having been found with eight of them and the remaining two having
taken unsuccessful legal action, the company considers it contradictory on the part of the
trade union organization, to make unsubstantiated assertions that several of the company’s
workers were dismissed as a means of pressuring the trade union, without specifying
names or dates, and simultaneously allude in the same paragraph to judicial complaints
lodged in Cali, which culminated in rulings in favour of the company. The company points
out that these favourable rulings reflect the fact that Icollantas SA had acted within the
law.

594. The company emphasizes that the trade union organizations have access to channels of
communication within the undertaking and enjoy the participation and facilities of the
company in the Cali and Bogotá plants. Icollantas SA has a number of notice boards
around the premises for sole use by the trade union organizations to publish information on
their trade union activity. In addition, the trade union publications circulate freely within
the company.

595. With regard to the suspension of the employment contract, the company asserts that this
was a disciplinary measure, provided for in Colombian law and agreed to in the existing
collective agreement between the trade unions and the company.

596. As regards allegations that cooperatives were contracted, the company states that the latter
carry out entirely different, autonomous and independent tasks and emphasizes that the
process of cutting back on security staff occurred in obvious response to the company’s
financial circumstances.
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597. An appeal had been lodged against the arbitration ruling of 6 December 2004 before the
Supreme Court of Justice, which issued the decision on 12 May 2005 that the ruling was
consistent with legislation and the Colombian Constitution. The trade union organizations
have sought to ignore the abovementioned judicial finding, to the point of lodging a tutela
action against the judges of the Supreme Court of Justice. The Supreme Council of the
Judiciary considered the tutela action and rejected it.

598. As regards the allegation that Icollantas SA has failed to comply with the collective
agreement, the company states that the Ministry of Social Protection has opined that
Icollantas SA has complied with collective agreements and applicable legal provisions.
The company further asserts that the trade union organizations are endeavouring to ignore
the provisions of article 5 of the collective agreement which states that the company has
autonomy in organizing its production activity and likewise in matters of management and
organization. It is a tendentious interpretation of the collective agreement, since
employment contracts are without limit of time.

599. The company adds that the complainant organizations’ reference to restructuring is
intended to create confusion and that, as the trade union organizations state, the
termination of certain workers’ employment contracts was carried out by mutual
agreement before the administrative labour authorities, and involved sums in excess of the
compensation provided for in Colombian legislation. In this context, Mr Roque Rodríguez
circulated to workers a document that was denounced before the Attorney-General as
being false. The company states that the termination of his employment contract is
unrelated to his trade union activity. Nonetheless, Mr Rodríguez sought judicial defence of
the rights that he considered to have been violated by lodging a tutela action before the
First Criminal Municipal Judge of Bogotá, who rejected the applications in light of the
absence of the alleged violation. This finding was confirmed in the second instance by the
33rd Criminal Circuit Court in a ruling of 3 August 2006.

600. The company attests that it has maintained the high level of its workers’ incomes and that
the absence of wage negotiations in most cases is due to the fact that the trade unions do
not submit lists of demands, or withdraw them during the collective bargaining process.
Consequently, the Sixth Labour Inspectorate of the Ministry of Social Protection, on
6 October 2006, imposed no penalties on Icollantas SA since it did not consider that any
violation had occurred.

601. In regard to the application to the Ministry of Social Protection for authorization to carry
out a further collective dismissal of workers, the company alleges that these were required
by the company’s difficult economic situation, which was confirmed by experts and
occurred as follows:
(a) Application for authorization to carry out dismissal, consisting of dismissal with
payment of compensation.
(b) All evidence requested by the parties was provided, with the trade union
organizations in addition receiving the support of a lawyer and an economist, who
opposed the dismissal in exchange for payment of compensation.
(c) The trade unions’ economist submitted his conclusions, confirming that Icollantas SA
was experiencing financial difficulties.
(d) Resolution No. 02140 of 21 November 2006, authorized the collective dismissal
of 118 workers in the Cali and Chuzacá plants subject to prior payment of the
compensation required by law.
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(e) The trade unions appealed this resolution, producing a clarification of the decision
but, since the financial situation of the company was obvious, the authorization for
collective dismissal was upheld.
(f)

The appeal was decided after having made express reference to all the legal and
technical arguments of the trade unions.

(g) Despite the fact that the decision was upheld, the trade unions submitted a further
tutela action before the Sectional Council of the Judiciary of Cundinamarca, under
another name, against the Ministry of Social Protection. The former decided on
16 April 2007 to find the application inadmissible given that the entire process
complied with the law and it was apparent that both unionized and non-unionized
workers were affected.
(h) This decision was confirmed by the Supreme Council of the Judiciary, Jurisdictional
Disciplinary Chamber, on 16 May 2007.

602. The company maintains that, despite the financial situation, it has met its obligations and
has endeavoured to reach agreements with the trade unions, and that the latter have refused
to seek a platform for agreement. For purposes of these mediation procedures and at the
request of the company, the Ministry and the Confederation of Workers of Colombia
(CUT) have been requested to participate. Icollantas SA has complied with every one of its
numerous legal, extra-legal and agreement-related obligations. It goes on to state that the
authorization for collective dismissal in 2006 did not affect any unionized workers. No
complaints have ever been made against Icollantas SA for terminating their contracts and,
at the present time, over 20 individuals enjoy trade union immunity.

603. With regard to the hiring of third parties and cooperatives, complaints were made by the
trade unions in this connection to the Ministry of Social Protection which ascertained that
Icollantas SA’s policies for the hiring of third parties have been consistent with labour
agreements and applicable legal provisions. Nevertheless, the unions instituted further
legal proceedings, the final outcome of which is not yet known.

604. The company adds that, in an obvious endeavour to engage in consultation and dialogue, it
invited the trade unions to participate in seeking ways to resolve the industrial issues in the
company, but the trade unions refused to participate. Their attitude is intransigent, going so
far as to refuse to submit a list of demands since December 2005. The company denies the
allegations made by the trade unions in regard to labour harassment and persecution of
unionized workers.

605. As regards the denial of trade union leave of absence, the company states that in 2006,
1,635 days of trade union leave of absence were granted, and 1,220 days were granted in
2007. The reference to this issue is attributable to the fact that the trade union did not
specify the nature of the requested leave of absence. In all events, workers who submitted
such applications were absent from work, with no consequence on their wages.

606. With regard to the above information provided by the company, the Government states
that, in its understanding, it is apparent that the company has taken economic measures
intended primarily to make the company viable, and that its intention has not been to
infringe freedom of association and trade union freedoms. The trade union has been taken
into account in seeking ways to resolve labour issues, but refuses to participate in meetings
organized by Icollantas SA.

607. The Government stresses that action taken by the Ministry of Social Protection is
consistent with the competencies provided for in domestic legislation. In this instance, it
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did not consider it necessary to impose any sanction on Icollantas SA, being of the view
that it has complied with the law and the collective agreement.

608. The Government submits a detailed description of the company’s financial situation,
together with that of the tyre production sector in which Icollantas SA operates. The
company maintains that, given the current market situation, there is a tendency to replace
national production by imports. This has placed Icollantas SA at a disadvantage in this
sector, despite the fact that the company has opted for national production. Unfortunately,
the company’s attempts to bolster national production have not produced the desired
financial results on account of the high manufacturing costs at the two plants in Cali and
Chuzacá, and the re-evaluation of the peso which markedly depressed exports and boosted
imports. Icollantas SA’s high production costs, combined with the fact that the wage
structure could not be changed and industrial productivity was low, meant that in 2006 it
became apparent that the company was not competitive and that the future of the plants in
Chuzacá/Bogotá and Cali was uncertain in a globalized market. Moreover, the effects of
the current free trade agreements have dealt a very real and final blow to the national tyre
manufacturing activity carried out by Icollantas SA, with the result that the question of
whether or not it would close down its industrial capacity once and for all depended largely
on being able to reduce its labour costs and substantially boost its competitiveness, with
productivity being a very central consideration.

609. It is for this reason that, consistent with its philosophy of hiring Colombian employees,
Icollantas SA has sought every means to approach trade unions, with a view to introducing
greater flexibility in labour costs, but the unions denied this. Studies reveal that the starting
wage paid by Icollantas SA is among the highest in the market.

610. Lastly, the company notes that in March 2006, 24.3 per cent of the company’s employees
were union members, rising to 26 per cent in March 2007, demonstrating that the number
of employees who are trade union members is increasing and has never been affected in
the manner brazenly claimed by the trade unions.

C.

The Committee’s conclusions
611. The Committee takes note of the allegations submitted by SINTRAICOLLANTAS and
SINTRAINCAPLA and of the Government’s observations, together with the extensive
documentation appended by both parties. The Committee notes that, in its response, the
Government includes a lengthy response by Michelin addressing each of the allegations
and which the Government merely transcribes, with concluding comments. The Committee
understands that the Government associates itself with the company’s response.

612. The Committee notes that this case refers firstly to allegations regarding events dating
back to 1991 in connection with the drafting of a benefits structure by the company
Uniroyal. The Committee notes that Uniroyal split into two companies, Uniroyal SA and
Productora Nacional de Llantas SA; the latter merged with Icollantas SA which was
ultimately purchased by Michelin, where the facts to which the remaining allegations refer
took place. The Committee takes note that the remaining allegations submitted by the
complainant organizations refer to events that occurred after Icollantas SA had been
purchased by Michelin.

613. As regards allegations relating to the benefits plan granted by the original Uniroyal
company, the Committee takes note that the complainant organizations allege that these
benefits were the subject of a resolution by the Ministry of Labour, dated 19 October 1994,
imposing sanctions on the company. In this respect, the Committee has been of the view
that, while no formal rules fixing any particular period of prescription are embodied in the
procedure for the examination of complaints, it may be difficult – if not impossible – for a
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government to reply in detail to allegations regarding matters which occurred a long time
ago. In these conditions, noting that the events in question go back over 15 years, and that
the parties are no longer the same and that these events were the subject of a resolution
under which the company was sanctioned, the Committee will not proceed with the
examination of these allegations.

614. The Committee notes that the allegations also refer to the following matters: (a) the
drafting of a benefits plan applying solely to non-unionized workers, which was the subject
of a tutela action before the Constitutional Court in 1997; (b) several cases of collective
dismissal of workers; (c) persecution of leaders for distributing the trade union newspaper,
lack of access by the trade union organization to facilities for communication within the
company and denial of trade union leaves of absence; (d) appointment of a compulsory
arbitration tribunal ignoring legislative provisions regarding the appointment of arbiters
and despite the fact that workers had withdrawn the list of demands; and (e) the
contracting of cooperatives to replace dismissed workers in carrying out tasks which the
collective agreement requires to be carried out by workers on contracts without limit of
time.

615. As regards the drafting of the new benefits plan which the complainants allege to apply
solely to non-unionized workers, the Committee notes the Government’s statement that this
plan was drafted by the predecessors of Michelin and was the subject of a tutela action by
the trade unions before the Constitutional Court, whose Decision No. T-330/97, of June
1997, ordered the company to establish the same conditions of work for both unionized
and non-unionized workers and prohibited forthwith the granting of higher benefits to nonunionized workers. It appears from the allegations and from the Government’s
observations, as well as from the company’s response, that Michelin was required to
comply with this decision by the Court. In this respect, the Committee notes that this
decision was the subject of eight cases of non-compliance, brought by the trade unions
which claimed that the company did not fully comply with all the requirements in the
decision and continued to flout the equal treatment that had been ordered. The Committee
notes that the findings in these cases were in favour of the company which was not
considered to have failed to comply with the provisions of the Court’s decision.

616. In the present case, the benefits plan drafted by the company may be considered
comparable to a collective accord, given that the workers who wished to benefit from this
plan were required not to be trade union members, or to withdraw from the trade union
organization to which they belonged. The Committee recalls that, pursuant to current
legislation in Colombia, companies may enter into collective accords with workers, in
cases where no trade union exists within the company representing over 30 per cent of the
employees. This collective accord is essentially applicable to non-unionized workers. The
Committee emphasizes that the Constitutional Court deemed that this practice infringed
the right to equality and required the company to restore the situation of equality and
forbade it in the future from granting higher benefits to non-unionized workers. The
Committee notes that the complainant organizations indicate that the company
subsequently drew up new benefits plans but provide no further details on the subject,
except to say that at the time they informed the company of their disagreement. The
Committee has previously examined similar situations in relation to Colombia and
emphasized that the principles of collective bargaining should be respected, in the light of
the provisions of Article 4 of Convention No. 98, and collective accords should not be used
to undermine the position of trade union organizations. In these conditions, the Committee
requests the Government to take the necessary measures to guarantee that the benefits
plans granted by the company to non-unionized workers do not imply higher benefits than
those enjoyed by unionized workers, in order to ensure that the principles of collective
bargaining are promoted and fully respected.
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617. As regards collective dismissals, the Committee notes that, according to the allegations
and to the Government’s reply, the company in 1997 applied for authorization to dismiss a
number of workers and, upon receipt of such authorization, proceeded to dismiss
102 workers, of which 52 were trade union members. The Committee notes that the
company maintains that this collective dismissal was dictated by economic reasons.
Subsequently, in 2006, the company again applied for authorization to dismiss
210 workers, for economic reasons. The Ministry of Labour authorized the dismissal of
118 workers, on 21 November 2006. This decision was the subject of administrative and
judicial appeals, which were rejected. The Committee notes that, according to the
complainant organizations, the dismissal involved 24 workers from the Chuzacá plant, 11
of whom were trade union members, and 41 workers from the Cali plant, 31 of whom were
union members. The company meanwhile states that no union members were dismissed.
The Committee notes that the company maintains that it has endeavoured to reach
agreement with the trade unions but that they have refused to seek forms of concertation.
The Committee notes that, in this case, dismissals appear to have involved both unionized
and non-unionized workers, and that it has not been possible to demonstrate an anti-union
intention. In this regard, the Committee notes that it is not within its purview to pronounce
itself on allegations relating to restructuring programmes, even when these involve
collective dismissals, unless they have given rise to acts of anti-union discrimination or
interference, and stresses the importance of consulting with trade unions when elaborating
such programmes, since they have a fundamental role to play in ensuring that programmes
of this nature have the least possible negative impact on workers.

618. The Committee also notes that, during the most recent restructuring process, an attempt
was made by Mr Rodríguez, leader of SINTRAICOLLANTAS, to inform workers about the
restructuring plan, as a result of which he was suspended for three days. The Committee
notes that, according to the Government, the penalty, consisting of a dismissal, was
imposed because Mr Rodríguez had circulated a communication from the company that
was false, to the effect that plans existed to scare workers into quitting. The Committee
further notes that the company reported the falsified documents to the Attorney-General.
The Committee observes that discrepancies exist as to the facts between the allegations
and the Government’s reply. The Committee requests the Government and the complainant
organization to clarify whether Mr Rodríguez was suspended or dismissed, the reasons for
the penalty and whether Mr Rodríguez consequently instituted judicial proceedings. The
Committee also requests the Government to keep it informed of developments in regard to
the complaint submitted to the Attorney-General regarding the falsified document.

619. On the subject of the allegations that trade union leaders are persecuted for distributing
the trade union newspaper and that trade unions are not permitted facilities for
communication within the company, the Committee notes that, according to the company,
the trade unions have a notice board for their communications and have full freedom to
distribute their newspapers. The Committee recalls that workers’ representatives should
have at their disposal the appropriate facilities within the company to enable them to carry
out their functions efficiently. Under these circumstances, given that the allegations and
the company’s response forwarded by the Government are contradictory, the Committee
requests the Government to ensure that trade union leaders have access to the facilities
necessary to communicate with their members and that they are able to distribute the
newspaper freely. The Committee requests the Government to keep it informed in this
respect.

620. With regard to the refusal to grant trade union leaves of absence, the Committee notes the
information provided by the company to the effect that in 2006, 1,635 days of trade union
leave of absence were granted, followed by 1,220 days granted in 2007. In the specific
case of the complaint, the Committee takes note of the company’s statement that although
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the authorization was not granted, the workers did not come to work but their wages were
not docked.

621. With regard to the appointment of an arbitration tribunal without complying with legal
provisions regarding the nomination of arbiters, in June 2002, the Committee notes that,
according to the allegations, legal proceedings were brought against the Council of State,
which are currently ongoing. The Committee requests the Government to keep it informed
of the judgement and to ensure that the necessary measures are taken to guarantee
compliance with legislation regarding the appointment and operation of arbitration
tribunals.

622. With regard to the appointment of an arbitration tribunal in 2004, the Committee notes
that, according to the allegations, the arbitration tribunal was designated despite the fact
that the list of demands had been withdrawn, and an arbitration decision was issued that
failed to take account of the content of the aforementioned list. The Committee also notes
that, according to the Government, the decision which expired on 31 July 2006 was the
subject of cancellation proceedings before the Supreme Court of Justice which decided, on
12 May 2005, that the decision complied with legislation. The Committee notes that the
Court considered that the trade union’s withdrawal of the list of demands was valid but
further considered that since a complaint by the employer existed simultaneously, the
arbiters were required to issue a decision regarding the complaint. The Supreme Court
considered that the cancellation proceedings did not refer to the content of the decision
itself, which modified the current collective agreement, but questioned the competence of
the arbitration tribunal to take a decision regarding the employer’s complaint when the
trade union had withdrawn its list of demands. In this respect, the Supreme Court
considered in its decision that the arbitration tribunal was indeed competent to take a
decision regarding the employer’s complaint. The Committee takes note that the successive
tutela actions brought by the complainant organization against the decision were rejected,
as was the challenge to the ruling brought before the Sectional Council of the Judicature
of Cundinamarca, Jurisdictional Disciplinary Chamber.

623. The Committee is of the view that this decision may lead to results that are not equitable.
Indeed, the Committee observes that the arbitration decision took account only of the
claims featuring in the complaint by the employer and not those contained in the list of
demands of the trade union, given that it had been withdrawn. The withdrawal of the list of
demands, although not provided for in the Substantive Labour Code, has been viewed in
Colombian case law as a trade union right, being a consequence of the voluntary nature of
negotiation, and this withdrawal is possible until the arbitration award is issued. This is a
course of action that trade unions may take when they consider it preferable to extend the
current collective agreement rather than risking the loss of previous gains, through an
adverse arbitration decision.

624. The Committee considers that the decision of the Supreme Court of Justice which
considered that the trade union’s withdrawal of the list of demands was valid but further
considered that, since a complaint by the employer existed simultaneously, the arbiters
were required to issue a decision regarding the complaint, does in fact modify the case law
which has applied until now. The Committee considers that this situation can alter the free
and voluntary nature of collective bargaining and in this case may have caused prejudice
to the trade union. In any event, the Committee recalls the importance of the principle of
free and voluntary collective bargaining which excludes compulsory arbitration unless
both parties agree. In these conditions, the Committee requests the Government to ensure
that any modification of the system of industrial relations is subject to in-depth
consultations with the social partners and, in this specific case, to examine the questions
raised in order to promote effectively the development of free and voluntary negotiations.
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625. On the subject of the contracting cooperatives in 2005 to carry out tasks that are required
by the collective agreement to be carried out by workers on contracts without limit of time,
the Committee takes note that, according to the company, the collective agreement has
been fully respected and that the company further explains that, pursuant to article 5 of the
collective agreement, the company has autonomy both in organizing its production activity
and in management and organization. The Committee notes that the trade unions initiated
legal proceedings for non-compliance with the collective agreement and requests the
Government to keep it informed of their final outcome. The Committee brings to the
Government’s attention the principles contained in paragraphs 261 and 262 of the Digest
of decisions and principles of the Freedom of Association Committee concerning
cooperatives.

The Committee’s recommendations
626. In the light of its foregoing conclusions, the Committee invites the Governing
Body to approve the following recommendations:
(a) The Committee requests the Government to take the necessary measures to
guarantee that the benefits plans granted by the company to non-unionized
workers do not imply higher benefits than those enjoyed by unionized
workers, in order to ensure that the principles of collective bargaining are
promoted and fully respected.
(b) With regard to the sanctions imposed on Mr Rodríguez, leader of
SINTRAICOLLANTAS, for seeking to inform workers about the
restructuring plan, the Committee requests the Government and the
complainant organization to clarify whether Mr Rodríguez was suspended or
dismissed, the reasons for the penalty and whether Mr Rodríguez
consequently instituted judicial proceedings. The Committee also requests
the Government to keep it informed of developments with regard to the
complaint submitted to the Attorney-General regarding the falsified
document.
(c) On the subject of the allegations that trade union leaders are persecuted for
distributing the trade union newspaper and that trade unions are not
permitted facilities for communication within the company, the Committee
requests the Government to ensure that trade union leaders have access to
the facilities necessary to communicate with their members and that they are
able to distribute the newspaper freely. The Committee requests the
Government to keep it informed on this matter.
(d) With regard to the appointment of an arbitration tribunal without complying
with legal provisions regarding the nomination of arbiters, in June 2002,
with regard to which legal proceedings were brought against the Council of
State and are currently ongoing, the Committee requests the Government to
keep it informed of the judgement and to ensure that the necessary measures
are taken to guarantee compliance with legislation regarding the
appointment and operation of arbitration tribunals.
(e) With regard to the appointment of an arbitration tribunal in 2004, which
subsequently issued an arbitral decision despite the fact that the trade union
had withdrawn its list of demands, the Committee requests the Government
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to ensure that any modification of the system of industrial relations is
subject to in-depth consultations with the social partners and, in this specific
case, to examine the questions raised in order to promote effectively the
development of free and voluntary negotiations.
(f) On the subject of the contracting of cooperatives in 2005 to carry out tasks
in contravention of the collective agreement, the Committee requests the
Government to keep it informed of the final outcome of the judicial
proceedings under way. The Committee brings to the Government’s
attention the principles contained in paragraphs 261 and 262 of the Digest
of decisions and principles of the Freedom of Association Committee
concerning cooperatives.

CASE NO. 2602
INTERIM REPORT

Complaint against the Government of the Republic of Korea
presented by
— the Korean Metalworkers’ Federation (KMWF)
— the Korean Confederation of Trade Unions (KCTU) and
— the International Metalworkers’ Federation (IMF)
Allegations: The complainants allege that
“illegal dispatch” workers, i.e. precarious
workers in disguised employment relationships,
in Hyundai Motors’ Corporation (HMC) Ulsan,
Asan and Jeonju plants, Hynix/Magnachip,
Kiryung Electronics and KM&I, are effectively
denied legal protection under the Trade Union
and Labour Relations Adjustment Act
(TULRAA) and are left unprotected vis-à-vis:
(1) recurring acts of anti-union discrimination,
notably dismissals, aimed at thwarting their
efforts to establish a union; (2) the consistent
refusal of the employer to bargain as a result of
which none of the unions representing those
workers have succeeded in negotiating a
collective bargaining agreement; (3) dismissals,
imprisonment and compensation suits claiming
exorbitant sums, for “obstruction of business”
in case of industrial action; (4) physical
assaults, court injunctions and imprisonment
for “obstruction of business” aimed at
preventing dismissed trade union leaders from
re-entering the premises of the company to stage
rallies or exercise representation functions

152

GB302_5_[2008-05-0330-1]-Web-En.doc

GB.302/5

627. The complaint is contained in a communication from the Korean Metal Workers’
Federation (KMWF), the Korean Confederation of Trade Unions (KCTU) and the
International Metalworkers’ Federation (IMF) dated 10 October 2007.

628. The Government replied in a communication dated 21 February 2008.
629. The Republic of Korea has not ratified either the Freedom of Association and Protection of
the Right to Organise Convention, 1948 (No. 87), or the Right to Organise and Collective
Bargaining Convention, 1949 (No. 98).

A.

The complainants’ allegations
630. In a communication dated 10 October 2007, the KMWF, the KCTU and the IMF allege
that the Government has broadened the application of criminal “obstruction of business”
provisions so as to victimize irregular workers (the complainant’s use of the term
“irregular workers” should be understood to mean contract labourers) trying to achieve
bargaining with principal employers and forestall future union activity for the whole
category of “illegal dispatch” workers in contravention of Conventions Nos 87 and 98. The
complainants add that their complaint is based on irregular worker cases from 2004 to the
present that occurred at Hyundai Motors’ Corporation (HMC) Ulsan, Asan and Jeonju
plants, at Hynix/Magnachip, at Kiryung Electronics, and at KM&I, which are all
companies that have been illegally using “labour dispatch” disguised as subcontracting.

631. According to the complainants, “illegal dispatch” is a form of false subcontracting under
which irregular workers work inside the principal employer’s facilities alongside the
regular employees of the principal employer, using the expendable materials, tools and
machinery belonging to the principal employer, under the instructions of, and
subordination to the principal employer, to produce products sold by the principal
employer; however, they are paid less than 50–60 per cent the wages of regular employees.
They add that subcontracting functions to disguise what is really an employment
relationship. They refer to the example of one worker at the climate control section of
Kiryung Electronics nominally employed by a subcontractor despite the fact that he had
been performing for ten years the same tasks at the same section of the same factory under
the supervision of the same individual, a regular worker of the company. They also
indicate that subcontractors nominally employing the subcontracted workers periodically
change but the workers stay the same; they refer to the example of the above worker in
Kiryung Electronics who had been nominally employed by seven different subcontractors
while he kept performing the same work for the same company; whenever the nominal
employer was changed, the worker did not have to file any forms or sign anything but was
automatically transferred to the new subcontractor. Furthermore, they indicate that HMC
Asan restructured its subcontractors in May 2002 and May 2003 in such a way as to evenly
distribute the irregular workers (in the final assembly, chassis and engine lines) nominally
employed by the subcontractors (about 80 irregular workers per subcontractor); according
to the complainant, such a tight control over subcontractor workforce and subcontracted
workers’ job assignments is not possible in a bona fide commercial supply contract
relationship between two autonomous enterprises. In Hynix/Magnachip, while the formal
contract signed with the subcontractors specified that payments would be calculated by
subcontracted production volume, in the “Breakdown of payments to subcontractors” bills,
calculations were based on a per head count of the subcontracted workers and their wage
costs, suggesting that the subcontractor was not a distinct enterprise as alleged, but merely
a contracted middleman manager passing along wages to the irregular workers. For HMC,
the principal employer actually sends a directive for wage rates (wages of subcontracted
workers) down to all the subcontractors, and subcontractors pay the irregular workers
accordingly; thus, HMC exercises detailed and explicit authority in deciding subcontracted
workers’ wage levels. At the KM&I Kunsan Plant, only seven workers out of a total of 220
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are regular, permanent workers and all the rest are organized into four false subcontractors.
The complainants attach a detailed table detailing the principal employer’s control over
irregular workers’ hours of work, supervision at work, assignment of tasks, etc., in the
enterprises concerned by this complaint.

632. According to the complainants, as a result of the above, even the Ministry of Labour ruled
that the subcontracting firms were actually “illegal dispatch” disguised as subcontracting in
the HMC Asan, Ulsan and Jeonju plants, Hynix/Magnachip and Kiryung Electronics
(22 September 2004 ruling on eight subcontracting firms in the HMC Asan plant;
16 December 2004 ruling on 101 subcontracting firms operating in the HMC Ulsan plant
and 12 subcontracting firms operating in the HMC Jeonju plant; 25 July 2005 ruling on
subcontractors inside Hynix/Magnachip; 5 August 2005 ruling on subcontractor in
Kiryung Electronics). The complainants explain that the Act on the Protection of Dispatch
Workers made this form of irregular employment legal for 26 occupational categories but
the workers in this complaint do not fall under any of the 26 categories. Thus, under
section 6(3) of the Act on the Protection of Dispatch Workers, they should have been
regularized as soon as it was found that they had been illegally employed for over two
years as dispatch labour. However, the Public Prosecutor has been trying to overturn the
Labour Ministry’s ruling and characterize the false subcontracting as a general commercial
supply relationship between two autonomous and distinct enterprises.

633. The complainants add that, in the absence of regularization, the Trade Union and Labour
Relations Adjustment Act (TULRAA) protections concerning union formation, bargaining
and collective action are not, in reality, applied to “illegal dispatch” workers who attempt
to unionize because these workers see the principal employer as the party to labour
relations and bargaining whereas the TULRAA does not recognize principal employers as
a party to labour relations when it comes to subcontracted workers. Thus, almost all their
union activities can be labelled “illegal” (directed at the principal employer, an “unrelated”
party) and allow for the full brunt of criminal penalties connected to application of the
“obstruction of business” clause. The complainants consider that, through its tacit support
for the principal employers, the Government has allowed them to evade collective
bargaining with the “illegal dispatch” workers and has given them free rein to mobilize all
resources so as to victimize irregular worker union members on a daily basis.

634. According to the complainants, this tacit support is the reason why the usual reaction of the
employer to the establishment of trade unions representing “illegal dispatch” workers in
the metal sector consists in dismissals of the trade union leaders and members and refusal
to negotiate under false pretexts. The complainants give examples of pressure on
subcontracted workers to leave the union pursuant to its establishment in
Hynix/Magnachip (after union establishment in October 2004, all unionized irregular
workers were dismissed through the non-renewal of their contracts with the subcontractors
as well as the termination of the contract between Hynix/Magnachip and the subcontractor
on 31 December 2004; those workers who did not join had their contracts renewed and
those who withdrew from the union were rehired) and Kiryung Electronics (after the
union’s establishment on 5 July 2005, forms of resignation from the union were distributed
to staff on 7 July and subsequent one-on-one interviews were carried out with those
workers who remained members, so as to obtain their withdrawal from the union;
subsequent termination of employment of union members on 31 July 2005; afterwards,
whenever contract renewal time came up, the employer terminated union members’
employment). They add that, in HMC, the principal employer includes a clause in the
supply contract that, if a labour problem emerges at the false subcontractor, the supply
contract will be terminated.

635. Furthermore, the complainants refer to the consistent refusal of the principal employer to
negotiate on the ground that it is not the workers’ direct employer and is therefore not
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obligated to bargain with the union. According to the complainants, in addition to the
principal employer, the subcontractors, who sometimes amount to hundreds (101 in the
HMC Ulsan plant), also refuse to negotiate arguing that they do not have effective
decision-making capacity over terms and conditions of employment in the plant. The
complainants comment that it is not reasonable for the financially-strapped union of lowpaid, insecure workers with no full-time paid union officials in HMC Ulsan to chase after
so many false subcontracting firms for conclusion of yearly wage agreements; indeed, in
its three years of existence it has yet to conclude even one collective bargaining agreement.
The complainants add that, on other occasions, for example in HMC Asan, faced with the
prospect of legal collective action as a result of their refusals, the subcontractors changed
their tactics, arguing that they constitute autonomous enterprises, thereby refusing to
negotiate as a group, and insisting in meeting the trade union committee on the same day at
different locations (office space leased especially for this purpose outside the factory even
though the subcontractors do not really work out of these offices). After undermining the
possibility of bargaining, the subcontractors would unilaterally announce wage hikes
without having consulted with the union. Another problem facing unions is that
subcontractors are often changed while the subcontracted workforce remains the same;
however, because this invalidates agreements concluded with, and talks with, the former
subcontractor, the “illegal dispatch” workers’ unions need to be able to have stable
bargaining relations with the principal employer.

636. The complainants add that, faced with the employer’s refusal to bargain, the trade unions
of “illegal dispatch” workers have no option but to stage industrial action against the
principal employer, claiming recognition for collective bargaining purposes from the party
they consider as their real employer under a disguised employment relationship. Moreover,
such action can only take place at the principal employer’s factory. However, because their
action is seen as directed at an “unrelated party” it is branded as illegal, giving rise to the
dismissal of trade union leaders and members. They refer among other things to the
dismissal of three workers at HMC Asan plant in February and July 2005 (Shin, MyeongKyun; Choi, Dae-Yeob, Son, Jin), six workers in HMC Ulsan in September 2005, four
workers in HMC Jeonju in September 2005 (Kim, Hyo-Chan; Kim, Dae-Vto; Oh, Hyeonho; Seo, Inho), 200 workers in Kiryung Electronics in 2006 and 180 workers in
Hynix/Magnachip in December 2004 and the application of section 314 of the Criminal
Code on “obstruction of business” (see below). Moreover, they refer to a lengthy lockout
in KM&I, in response to a partial, two-hour strike, effectively putting the “illegal dispatch”
workers in a position similar to dismissal.

637. The complainants allege that “obstruction of business” provisions are systematically
applied to victimize and intimidate “illegal dispatch” workers who resort to strikes. Thus,
workers are punished under “obstruction of business” provisions (section 314 of the
Criminal Code) without having carried out any violent acts, simply for having exercised a
right to which they claim entitlement as regular workers. The relevant sanctions include
imprisonment, provisional seizure of assets and “compensation claims” for exorbitant
amounts, in retaliation for the attempt to stage industrial action. The complainants refer in
particular to the imprisonment of Kaon, Sujeong; Oh, Ji Hwan and Kim, Jun-Gyu from
HMC Asan (13 July 2006); Choi, Byeong-Seung from HMC Ulsan (14 August 2006),
Park, Jeong-Hun; Jo, Dae-lk, and Jeong, Gyeong-Jin from HMC HYSCO (3 November
2005), as well as compensation suits filed by the principal employer (in 2006 only, in
HMC Jeonju, courts provisionally seized 1 million won of assets each for Mm, Tae-Wfen,
and Kim, Dong-Seob; 5.4 billion won levied against 40 persons in Kiryung Electronics
while the company withdrew compensation suits against union members who submitted
resignation notices; 500 million won compensation claimed against 37 union members in
KM&I).
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638. According to the complainants, once compensation suits have been filed against certain
union members, they are used by the main employer as a threat to obtain the withdrawal of
unfair dismissal suits filed by other union members (under threat of suing them for
exorbitant amounts) or to obtain their withdrawal from the union. Thus, the complainants
allege that, at Hynix/Magnachip, numerous testimonies by irregular workers describe the
following process: management files a compensation claim against targeted individual
union members, and then visits other dismissed union members with the message that, if
they do not withdraw from the union, they will be not only unemployed but sued for “vast”
sums of compensation money. At Kiryung Electronics, the principal employer has filed
compensation claims against individual union members totalling 115.2 billion won; in the
process, the employer told the workers that if they signed a “resignation” form
withdrawing their claim of unfair dismissal, the compensation suit against them would be
withdrawn. Many workers signed such “resignations” giving up their unfair dismissal suit
under duress (thereby decreasing the overall total of the money claimed by the employer).
After that, the principal employer filed further compensation claims against the dismissed
workers who had not signed resignations. At HMC, the principal employer lodged
compensation claims for production losses against individual irregular workers who
refused overtime work, even though forcing people to work overtime is a form of forced
labour. The management threatened the irregular workers in the Press-5 department at the
Ulsan plant with 540 million won of compensation damages for refusing to work the nonobligatory “holiday work” shift (16 January 2005). The idea appears to be intimidation of
union members who exercise normal workers’ rights.

639. As a consequence, according to the complainants, even the most poorly paid, insecure
workers in the most vulnerable positions are systematically subject to the full force of
criminal “obstruction of business”, imprisonment, provisional seizure of assets, and
“compensation claims”, simply because they tried to promote bargaining with the principal
employer. Paradoxically, it is the low-wage insecure workers who end up paying
compensation money to top five conglomerates like HMC with factories all over the world,
for production losses relating to strikes as well as other costs (wages of security guards
hired to physically prevent the dismissed union activists seeking reinstatement from ever
setting foot in the plant again). The complainants attach two tables with allegations of
discriminatory victimization for union activity in 2005 and 2006. The tables are
reproduced in the appendix.

640. Finally, according to the complainants, once the core union activists are dismissed in
retaliation for staging industrial action, the principal employer seeks court injunctions to
prevent their entry into the factory to meet fellow union members, hold rallies or exercise
union representation activities. Suspecting the possibility of “obstruction of business”, the
courts readily grant such injunctions, on the basis of an expanded interpretation of
“obstruction of business” provisions, even in a case where the Regional Labour Relations
Commission had ordered the reinstatement of a trade union leader in HMC Asan.

641. Thus, on grounds of violating court injunctions prohibiting entry into the HMC Asan plant,
Kwon, Sujeong (former union president and founding member), Oh, Ji Hwan (former
general secretary of the union), and Kim, Jun-Gyu (former union auditor) were convicted
and sentenced for criminal “obstruction of business” to imprisonment for eight months, six
months, and six months, respectively. They began serving their sentences on 13 July 2006.
Similarly, the HMC Ulsan Irregular Workers’ Union general secretary Choi, Byeongseung, was arrested on 14 August 2006 and imprisoned.

642. The complainants allege that once the courts issue injunctions prohibiting rallies and entry
into the premises, the principal employer hires extra security forces who physically assault
dismissed workers trying to enter the factory (the security guards see the dismissed
workers as completely unrelated persons obstructing business) and this aggravates the
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situation, inevitably leading to clashes. The complainants refer in this framework to acts of
violence during rallies and sit-ins in HMC Ulsan and Asan and Kiryung Electronics,
including physical assaults, abduction of An Ghi-ho, President of the Ulsan Irregular
Workers’ Union by security guards on 13 February 2005 and Kwon Soo-jeon, newlyelected President of the HMC subcontracted workers’ union in HMC Asan, on
7 September 2005 (in the process breaking the ribs of a union member who tried to stop
the vehicle with his body) to remove them from the factory premises. Kwon Soo-jeon was
subsequently abandoned in an isolated area far away from HMC from where she had to
make her way back, whereas An Ghi-ho was taken to the police station; the latter
proceeded to arrest him without making any inquiries as to the circumstances of his
abduction, even though it is illegal in the Republic of Korea to abduct and lock up a
person. The complainants also allege an incident where 200 members of the “We-LoveKiryung-Electronics” group organized by management together with 30 thugs hired by
management entered the union sit-in tent, tore everything apart and fired water hoses on
the women workers for over four hours. The women workers were literally flushed outside
of the company gate. The group together with the thugs then abducted the women and
dragged them inside the factory, locked the factory gates and proceeded to physically
menace, assault and humiliate them.

643. What is most disturbing, according to the complainants, is that this attitude toward all-out
physical force against irregular workers who unionize has become quite ordinary.
According to the complainants, the expanded interpretation and application of “obstruction
of business” provisions is aimed at preventing unions from taking root and keeping union
leaders separated from the union membership whether by court injunction or
imprisonment, thus blocking normal union activities such as rallies through court
injunctions.

B.

The Government’s reply
644. In a communication dated 21 February 2008, the Government indicates in the first place
that this complaint should not have been classified as urgent since it does not involve
“human life or personal freedom, or new or changing conditions affecting the freedom of
action of a trade union movement as a whole”, or a “continuing state of emergency” or the
“dissolution of an organization” as indicated in the procedure of the Committee on
Freedom of Association [Digest of decisions and principles of the Freedom of Association
Committee, fifth edition, 2006, Annex I, para. 54]. Moreover, the Committee on Freedom
of Association does not have authority to decide whether the cases brought before it
constitute “illegal dispatch” or who is the actual employer. The Government emphasizes
that the bodies with competence to decide the issue of whether the workers in question are
“illegal dispatch” labour are the courts after taking into account all the facts. Furthermore,
the Committee does not have competence to give an opinion on the type of characteristics
of the industrial relations system of the country [Digest, op. cit., Annex I, para. 23].
Finally, the Government indicates that certain of the incidents alleged to have occurred go
as far back as 2002, and recalls that, according to the procedure of the Committee on
Freedom of Association, “while no formal rules fixing any particular period of prescription
are embodied in the procedure for the examination of complaints, it may be difficult – if
not impossible – for a government to detail allegations regarding matters which occurred a
long time ago,” (Digest, op. cit., Annex I, para. 23) The Government adds that there are
also limitations in finding what actually happened at each workplace at that time. Hence, it
cannot give responses concerning specific details despite its maximum efforts and
therefore seeks the Committee’s kind understanding.

645. The Government adds that subcontracting has recently increased as companies contract out
parts of their business to subcontractors. The latter carry out their activities or provide their
services outside or inside the outsourcing companies. The subcontracting cases brought up
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by the complainant are all in-factory subcontracting in which the subcontracted work is
conducted inside the outsourcing company’s workplace because of the characteristics of
the work process.

646. The Government adds that most of the companies involved in in-factory subcontracting in
the Republic of Korea work out win–win solutions through labour-management
cooperation or autonomous negotiations. The workplaces mentioned in the complaint,
however, have failed to reach a smooth settlement and entered into prolonged disputes. In
these cases, the Ministry of Labour, after having instructed the employers concerned to
correct certain doings which were not in conformity with the Act on the Protection of
Dispatch Workers, and then deciding that the employers’ measures were not sufficient,
reported or sent the cases to the Public Prosecutor’s Office. After examining and analysing
the contents of subcontracting, the element of subordination and the relevant court
precedents, the Public Prosecutor decided to indict Kiryung Electronics for violations of
the Worker Dispatch Act but dropped the charges against the other workplaces. The
Government attaches a table detailing the grounds for the Public Prosecutor’s decision
(party with competence to make personnel decisions, independence in business
management, carrying out employer responsibility required by law, overseeing work, etc.).
In addition to cases where the findings of the Public Prosecutor were unequivocal (HMC
Ulsan and Hynix/Magnachip), the Public Prosecutor also found that “although it may be
possible to see the subcontracted company workers as subject to KM&I in terms of labour
management (a characteristic of workers dispatch), … given the principle that, if there is
any doubt, the defendant should be presumed innocent under criminal laws, it cannot be
conclusively said that KM&I and its subcontracted companies’ workers have an employer–
employee relationship”. Moreover, the Public Prosecutor found with regard to Hyundai
HYSCO that “although the subcontracting has some characteristics of worker dispatch, it
cannot be definitely said that it is a sort of worker dispatch, given the comprehensive
contents of the contract, the method of calculating remuneration, the withholding of
income tax at source, the payment of health insurance premiums, the personnel right, etc.”.
The Government adds that the appeals filed by the unions against the Public Prosecutor’s
decisions not to prosecute were dismissed at the final instance.

647. The Government adds that a parallel system exists under which workers claiming to be
victimized can directly bring a civil suit to the courts. In the case of the HMC Asan plant,
the court ruled in June 2007 that seven dismissed workers had been “illegal dispatch”
labour. Appeals are pending on this decision. Another appeal is pending against a decision
of the Seoul Administrative Court rejecting an administrative suit against HMC Ulsan for
unfair dismissal and finding that the subcontracting was legitimate.

648. The Government also explains in detail the legislative and administrative steps it has taken
to eliminate “illegal dispatch” practices, including through the adoption of the Act on the
Protection of Dispatch Workers and the elaboration of criteria for discerning legitimate
subcontracting from “illegal dispatch”. In particular, a joint task force team between the
Ministry of Labour and the Ministry of Justice delivered on 13 August 2007 the
“Guidelines for Administrative Guidance of Workplaces” setting inspection standards.
According to these standards, a business which intends to introduce in-factory
subcontracting should have sufficient consultation with the trade union or workers’
representative in advance because in-factory subcontracting could influence existing
workers’ employment and working conditions. A business involved in in-factory
subcontracting but not subject to labour inspection, should conduct self-inspection to see
whether its case constitutes “illegal dispatch” or not, and make improvements voluntarily.
If businesses involved in in-factory subcontracting are subject to labour inspection by local
labour officers, they are ordered to correct any violation of the law by the labour
inspectors. The Government also refers to measures taken to build the capacity of the
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labour inspectorate, improve procedures for redressing discrimination against dispatched
workers, and intensify punishment for employers engaging in “illegal dispatch”.

649. The Government emphasizes that the protection of freedom of association under TULRAA
applies to subcontracted workers just like other workers; subcontracted workers are
therefore free to organize a trade union, engage in collective bargaining and take collective
action. With regard to the allegations concerning acts of anti-union discrimination in
Kiryung Electronics, the Government indicates that the union filed a complaint with the
Regional Labour Office but the Ministry could not find any evidence after investigation,
and therefore sent the case to the Public Prosecutor’s Office on 10 March 2006 informing
that “no charge” was found. In addition, the union lodged a suit for unfair dismissal from
January to August 2006, but the Administrative Court and High Court dismissed all the
cases and an appeal is pending against this decision at the Supreme Court.

650. With regard to the allegations of refusal to bargain collectively by the employer (both the
principal employer and the subcontractor), the Government indicates that the choice of
collective bargaining structures is fully left to the labour and management concerned. The
issue of whether a subcontracting company is under an obligation to negotiate with
subcontracted workers should be decided judicially.

651. On the issue of collective action staged by the subcontracted workers, the Government
indicates that the subcontracted workers took collective action inside and outside the
workplace of the subcontracting company, unilaterally demanding that this company
engage in collective bargaining – an issue which should at best be decided by the courts. It
adds that Shin, Myeong-Kyun, filed a suit against the subcontractor for unfair dismissal
after being dismissed for leaving the workplace without permission, posting illegal notices,
being absent from work without permission, refusing to work overtime and leading the
refusal. The case was recognized as illegal dismissal because the union’s collective action
was considered legitimate in terms of its subject, procedures and objectives, and it was
unfair to dismiss the worker for participating in the union’s legitimate industrial action. An
appeal filed by the employer was dismissed, enabling the dismissed worker to be
reinstated. This is, according to the Government, an example of a case where breaches of
workers’ rights are redressed through remedial procedures.

652. With regard to the six workers dismissed in HMC Ulsan, according to the Government,
they filed suits for unfair dismissals, four of which were rejected because the workers
concerned were acknowledged as responsible for their dismissals, and two were upheld
because there was no ground to claim that the workers had led the refusal to work overtime
and they simply participated in occupying the subcontracting company’s office; dismissal
was considered in their case as too harsh a punishment. The Government adds that in 2005
and 2006, ten workers at the HMC Asan plant filed a suit for unfair dismissal. All of them
won at the Regional Labour Relations Commission and the National Labour Relations
Commission. However, one case was closed after agreement between the parties and the
other nine were brought to the Administrative Court and found to constitute fair dismissals.
The nine workers filed an appeal with the High Court but the previous decision was
upheld. Six of them decided not to file any further appeal and the appeals filed by the
remaining three are now pending before the Supreme Court.

653. With regard to the issue of application of “obstruction of business” provisions, the
Government indicates that measures were taken against striking workers according to the
laws only in relation to illegal acts such as violence or destruction, which cannot be given
immunity from civil and criminal liability under “obstruction of business” provisions. This
is essential in order to balance unions’ rights with the employer’s property rights. The
unique feature of industrial action in the Republic of Korea is that it tends to take the form
of the aggressive occupation of a workplace rather than a strike, i.e. a passive refusal to
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work. The occupation of a workplace, disregarding or infringing employers’ right to
control facilities and to supervise other workers who want to work has been judged
illegitimate and has been criticized by the Committee on Freedom of association in
paragraph 546 of the Digest, op. cit. The Government also emphasizes that in most of the
cases illustrated in the complaint, violence occurred repeatedly when industrial relations
worsened over an extremely long period. Thus, the allegation that workers were
imprisoned just because they had attempted to negotiate with the subcontracting company
is untrue according to the Government. The subcontracted workers’ unions violated the
laws as they occupied the companies’ workplaces and conducted collective action for a
long period, unilaterally insisting that their collective bargaining partner was not their
employer but their subcontracting company.

654. In addition, in some of the workplaces the subcontracting companies asked the courts to
issue provisional eviction orders and restraining injunctions against the leaders of the
subcontracted company’s workers’ unions and this was accepted by the courts. However,
in most of these cases, the subcontracted company’s workers’ unions occupied the
subcontracting companies’ workplaces and staged sit-in protests or committed acts of
violence and destruction going far beyond the scope of legitimate union activities. These
cases are judged individually by the independent courts on the basis of the law.

655. The Government provides excerpts of the Cheongju District Court decision on incidents,
involving violence staged by subcontracted workers in Hynix/Magnachip (attacks on the
police guarding the company building with wood panels, stones, fire extinguishers, etc.
stabbing and poking them with pickets and banner poles and fisting and kicking them,
causing the injury of 16 policemen; moreover, throwing charcoal briquettes at the riot
police guarding the Cheongju Regional Labour Office, dragging some police officers out
of the front hall, physically abusing them with fists and feet, and wielding wood bars at
them, injuring another eight policemen), as a result of which the defendants were convicted
to imprisonment and fines for “obstruction of business” (court decision attached by the
Government).

656. Concerning damage claims, the Government indicates that Kiryung Electronics filed four
cases against 86 union members in the Seoul Central District Court, claiming damages of
over 5 billion won in total, between September 2005 and March 2006. Among them, one
case (eight union members) was dismissed because the rank-and-file union members could
not be seen as responsible for the damages and another case (12 union members) was
dismissed because it could not be conclusively said that the damage had actually occurred.
An appeal is currently pending against these decisions before the High Court. Another case
(14 union members) was withdrawn in July 2007. A fourth case is pending in court.
Moreover, Hynix/Magnachip filed a suit seeking compensation for damages and the
provisional seizure of properties, for the destruction of property, “obstruction of business”,
etc., but withdrew it in July 2007. The Government emphasizes that the suits were filed,
not because the subcontracting companies avoided collective bargaining on grounds that
they were not the employer, but because property was damaged during the collective
action of the subcontracted workers.

657. With regard to the specific allegations of imprisonment for “obstruction of business”, the
Government indicates that Oh Ji Hwan and other subcontracted workers at the HMC Asan
plant filed a suit for unfair labour practices and unfair dismissal after they were dismissed
because of their poor work attitude, such as absence without permission, occupying the
subcontracting company and suppliers’ offices and leading an unfair refusal to work
overtime. Their complaints were dismissed because HMC could not be acknowledged as a
party (defendant) to the case.
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658. With regard to the allegations of abduction of An Ghi-ho, President of the Ulsan Irregular
Workers’ Union, on 13 February 2005 to remove him from the HMC factory premises and
bring him to the police station, the Government indicates that by that time, HMC had
already sought a provisional eviction order or restraining injunction against 90 union
members, including An Ghi-Ho. On the same day, the union members staged a sit-in
protest inside the factory, demanding to switch the status of subcontracted company
workers to a regular one. During the protest, 30 or so security guards evicted An Ghi-ho
from the company premises at around 12.04 p.m.. An Ghi-Ho, for whom an arrest warrant
had already been issued because of the occupation of company premises, was arrested by
the police at the entrance and investigated. With regard to the alleged abduction of Kwon
Soo-jeon, president of the subcontracted company workers’ union of HMC in Asan, on
7 September 2005, the Government indicates that, on that day, 70 day-shift workers of the
subcontracted company workers’ union held a rally from 12.30 p.m. to 13.30 p.m. and,
after that rally, they attempted to occupy the seats and interior production lines. But they
failed to do so due to the subcontracting company’s blockage. Although there was a clash
between the union and the subcontracting company’s management during the standoff, it is
difficult to find out what specific damage was done and its extent. Finally, according to the
Government, even though it appears that a group called “We-Love-Kiryung-Electronics”
did exist, no evidence was found that the employer had organized it. The members of the
group were found to be facility management staff that the company had formally hired
under a service contract to protect its facilities after the union occupied by force the
production lines for about 50 days from 24 August to 17 October 2005. The Government
indicates that the company argues that water cannons were used to protect company
facilities when dozens of union members tried to pull down the main gate by fastening a
rope to it and pulling it to the ground; yet the water cannons were not fired on protesters.
The Government emphasizes that the allegation that the workers were unfavourably treated
or physically abused just because of their engagement in union activities is not true; the
incidents happened amid an atmosphere where violence was prevalent as labour and
management were blaming each other and their feelings against each other were
worsening.

659. The Government forwards in its reply comments by the Korean Employers’ Federation,
which indicate the following: (i) the complaint is based on a misconception of the
employment relationship of the subcontracted workers; they are not irregular employees of
the subcontracting company, since there is no employment relationship with that company;
they are in fact employees of a subcontractor; (ii) these workers face no restraint in
exercising their trade union rights, the problem being that the employees demanded
collective bargaining with the contractors, who were not the bargaining counterparties and
therefore refused to negotiate; (iii) the courts have ruled that, as a collective agreement is
to provide for the working conditions of the workers who are in an employment
relationship with the employer party to the agreement, if there is no such employment
relationship between an employer and some workers, the employer has no obligation to
conduct collective bargaining with the workers; (iv) unlawful actions of the subcontracted
workers’ unions are usually left unchecked because of restraint on the part of the police
under the present Participatory Administration; however, faced with illegal and violent acts
by the unions (demand for collective bargaining and direct employment with the principal
employer, breaking in plants, stealing of documents, destruction of property, assaults,
throwing of Molotov cocktails, attempted self-burning, etc.), the companies had no choice
but to use their security service in order to minimize the loss to their properties; in the
course, physical clashes were unavoidable between the unionists and the employers’
employees and, in fact, it was the latter who suffered more injuries; (v) the allegations of
unfair dismissal are false given that a subcontracting agreement can be concluded, renewed
or terminated by the subcontractor under the principle of private autonomy; (vi) on the
allegation that one worker had worked under ten different subcontractors in the same post,
it is indicated that whether a new subcontractor will retain the workforce of the previous
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subcontractor or not is left to the autonomous decision of the parties under an agreement
on business transfer or any other agreement on workforce retention; meanwhile, the unions
are not justified in resorting to unlawful acts involving violence despite having access to
legal remedial processes; (vii) court rulings on “obstruction of business” with regard to the
masterminds of the illegal strikes are a natural outcome of the unions’ overtly unlawful
acts and have no relation to discrimination against subcontracted workers; unions’ violent
acts should be punished at least in the same way as when committed by ordinary persons;
furthermore, the court rulings should be regarded as reasonable, considering that they were
aimed to protect an important interest of the contractors by preventing property loss valued
at tens of billions of won; (viii) according to the decisions made by the courts and the
Government, the direct employment relationship between a contractor and a
subcontractor’s employees is recognized only if and when the subcontractor is identified as
an agency for labour management, is simply a nominal employer with no individuality as
an independent business and is a disguised provider of workers under a fraudulent
agreement on subcontracting; the subcontracting agreements referred to in the complaint
were found to be properly concluded and implemented in HMC, KM&I and HynixMagnachip, in accordance with the principle of private autonomy.

C.

The Committee’s conclusions
660. The Committee notes that the present case concerns allegations that “illegal dispatch”
workers, i.e. precarious workers in disguised employment relationships, in HMC Ulsan,
Asan and Jeonju plants, Hynix/Magnachip, Kiryung Electronics and KM&I, are effectively
denied legal protection under the TULRAA and are left unprotected vis-à-vis:
(1) recurring acts of anti-union discrimination, notably dismissals, aimed at thwarting
their efforts to establish a union; (2) the consistent refusal of the employer to bargain as a
result of which none of the unions representing those workers have succeeded in
negotiating a collective bargaining agreement; (3) dismissals, imprisonment and
compensation suits claiming exorbitant sums for “obstruction of business” in case of
industrial action; (4) physical assaults, court injunctions and imprisonment for
“obstruction of business” aimed at preventing dismissed trade union leaders from reentering the premises of the company to stage rallies or exercise representation functions.

661. The Committee observes certain similarities between the allegations in this case and the
allegations brought to its attention in Case No. 1865 by the International Federation of
Building and Wood Workers (IFBWW) with regard to the criminal prosecution and
imprisonment of officials of the Korea Federation of Construction Industry Trade Union
(KFCITU) for having negotiated collectively on behalf of subcontracted workers in the
construction sector. At the time, the Committee had emphasized the significance of the
right to organize and bargain collectively for the precarious and particularly vulnerable
construction workers given the complex bargaining context, involving several layers of
subcontractors over which only the main contractor had a dominant position and had
regretted the court decisions that had concluded that collective agreements signed with the
main contractors did not apply to workers hired by subcontractors. The Committee
requested the Government to undertake further efforts for the promotion of free and
voluntary collective bargaining over terms and conditions of employment in the
construction sector covering, in particular, the vulnerable “daily” workers, including
through building negotiating capacities of employers and workers in that sector
[346th Report, paras 775 and 803].

662. With regard to the Government’s comment as to the grounds on which this case might be
seen as urgent, the Committee recalls that the complainants, the Government and the
Korean Employers’ Federation refer to widespread acts of violence and the imprisonment
of trade union leaders. The Committee considers therefore that this case concerns matters
involving personal freedom within the meaning of paragraph 54 of its procedures [Digest
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of decisions and principles of the Freedom of Association Committee, fifth edition, 2006,
Annex I], also referred to by the Government.

663. With regard to the Government’s comments on the dated nature of some of the allegations,
which go according to the Government as far back as 2002, the Committee has not
observed any specific allegations dating back to 2002, other than a general reference to
the HMC’s restructuring of its subcontractors, and in any event does not consider that
events taking place six years ago would render it impossible for the Government to reply in
detail. This being said, the Committee has fully borne in mind the difficulty that the
Government has indicated it has encountered in providing detailed replies to certain
allegations.

664. The Committee notes that the issue underlying this case concerns “illegal dispatch”
workers who, according to the complainants, are denied the effective exercise of freedom
of association and collective bargaining rights. The Committee notes that, according to the
complainants: (i) “illegal dispatch” is a form of false subcontracting which functions to
disguise what is in reality an employment relationship; (ii) the Ministry of Labour ruled
that subcontracting in the HMC Asan, Ulsan and Jeonju plants, Hynix/Magnachip and
Kiryung Electronics, actually consisted in a disguised employment relationship with the
principal employer; (iii) the Act on the Protection of Dispatch Workers made “dispatch
labour” legal for 26 occupational categories but the workers in this complaint do not fall
under any of the 26 categories; thus, under section 6(3) of the Act on the Protection of
Dispatch Workers, they should have been regularized as soon as it was found that they had
been illegally employed for over two years as “dispatch labour”; however, the Public
Prosecutor has been trying to overturn the Labour Ministry’s ruling to this effect and
characterize the false subcontracting as a general commercial supply relationship between
two autonomous and distinct enterprises.

665. The Committee notes that, according to the Government: (i) the Committee does not have
authority to decide whether the cases brought before it constitute “illegal dispatch” or
who is the actual employer, these being matters for the courts to decide on the basis of
applicable legislation, in particular, the Act on the Protection of Dispatch Workers;
(ii) several measures have been taken in response to an increase in subcontracting
practices, to ensure that dispatch workers are protected, including through the
reinforcement of the labour inspectorate; notably, in this framework, a joint task force
team between the Ministry of Labour and the Ministry of Justice delivered on 13 August
2007 the “Guidelines for Administrative Guidance of Workplaces”; (iii) the Ministry of
Labour reported or sent several cases of companies involved in in-factory subcontracting
to the Public Prosecutor’s Office after having observed violations of the Act on the
Protection of Dispatch Workers; nevertheless, after a careful examination of the contents
of subcontracting, the element of subordination and the relevant court precedents, the
Public Prosecutor decided to indict Kiryung Electronics but dropped the charges against
the other workplaces; this decision has been upheld on appeal at the final instance;
(v) several civil suits are pending before the courts with regard to “illegal dispatch”
allegations in HMC Asan (the court ruled in the first instance that seven dismissed workers
had been “illegal dispatch” labour) and HMC Ulsan (the court found the subcontracting
legitimate in the first instance).

666. The Committee considers that it is not in a position to reach a conclusion as to whether a
particular situation constitutes “illegal dispatch” or not. However, the Committee also
observes that it is within its competence to examine alleged obstacles to the effective
exercise of the right to organize and collective bargaining by subcontracted workers in the
metal sector. Moreover, the Committee recalls that Paragraph 18 of the Employment
Relationship Recommendation, 2006 (No. 198), provides that “[a]s part of the national
policy, Members should promote the role of collective bargaining and social dialogue as a
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means, among others, of finding solutions to questions related to the scope of the
employment relationship at the national level”. It is within this spirit that the Committee
will pursue its examination of the present complaint.

Right to organize without discrimination
667. The Committee notes that, according to the complainants, the precarious and vulnerable
status of “illegal dispatch” workers prevents them in reality from effectively exercising the
right to organize and engage in collective bargaining. In the first place, according to the
complainants, the usual reaction of employers in the metal sector to the establishment of
trade unions representing subcontracted workers, consists in dismissals of the trade union
leaders and members. The complainants give examples of pressure on subcontracted
workers to leave the union pursuant to its establishment in Hynix/Magnachip (after union
establishment in October 2004, all contract workers were dismissed through the nonrenewal of their contracts with the subcontractor as well as the termination of the contract
between Hynix/Magnachip and the subcontractor on 31 December 2004; those workers
who did not join had their contracts renewed and those who withdrew from the union were
rehired; it appears that, in total, 180 workers were dismissed) and Kiryung Electronics
(after the union’s establishment on 5 July 2005, resignation forms for leaving the union
were distributed to staff on 7 July and subsequent one-on-one interviews were carried out
with those workers who remained members, so as to obtain their withdrawal from the
union; subsequent termination of employment of union members on 31 July 2005;
afterwards, whenever contract renewal time came up, the employer terminated union
members’ employment; it appears that, in total, 200 workers were dismissed). They add
that HMC typically includes a clause in its supply contracts to the effect that, if a labour
problem emerges at the false subcontractor, the supply contract will be terminated and,
therefore, all the subcontracted workers will be effectively dismissed.

668. The Committee notes that, according to the Government, the protection of freedom of
association under TULRAA applies equally to subcontracted workers just like other
workers; subcontracted workers are therefore free to organize a trade union, engage in
collective bargaining and take collective action. With regard to the allegations concerning
acts of anti-union discrimination in Kiryung Electronics, the Committee observes that,
according to the Government, no evidence of such acts was found after investigations by
the Regional Labour Office. The Administrative Court and the High Court also dismissed
from January to August 2006 a suit for unfair dismissal lodged by the union and an appeal
is pending at the Supreme Court. The Committee requests the Government to keep it
informed of the decision of the Supreme Court with regard to the proceedings for unfair
dismissal lodged by the union of subcontracted workers in Kiryung Electronics.

669. With regard to the allegations of anti-union dismissals in Hynix/Magnachip, the
Committee notes from the Cheongju District Court decision provided by the Government
that, after its establishment in October 2004, the union put forward a set of claims for
equal treatment and protection of the freedom of association rights of subcontracted
workers without any response from the employer; on 25 December 2004, the employer
(subcontractor) locked out 180 union members; the court decision describes how, after this
date, violence escalated gradually, as the locked-out workers first attempted to enter the
factory and then addressed themselves to the Regional Labour Office, eventually attacking
the riot police guarding the Office – acts for which the workers in question were convicted
to fines and prison sentences under “obstruction of business” provisions.

670. The Committee further notes the reply of the Korean Employers’ Federation forwarded by
the Government, to the effect that the allegations of unfair dismissal are false given that a
subcontracting agreement can be concluded, renewed or terminated by the subcontractor
under the principle of private autonomy.
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671. The Committee emphasizes that all workers, without distinction whatsoever, whether they
are employed on a permanent basis, for a fixed term or as contract employees, should have
the right to establish and join organizations of their own choosing [Digest, op. cit.,
para. 255]. The non-renewal of a contract for anti-union reasons constitutes a prejudicial
act within the meaning of Article 1 of Convention No. 98 [Digest, op. cit., para. 785.].
Moreover, subcontracting accompanied by dismissals of union leaders can constitute a
violation of the principle that no one should be prejudiced in her or his employment on the
grounds of union membership or activities [Digest, op. cit., para. 790.] Finally, the
Committee recalls from Case No. 1865, where it examined allegations of extensive
interference in the activities of public sector unions in the Republic of Korea, that the
distribution of resignation forms to trade union members and one-on-one interviews to
obtain the withdrawal of members from the union constitute acts of interference
[346th Report, para. 788].

672. The Committee notes that the decision of the Cheongju District Court communicated by the
Government with regard to Hynix/Magnachip concerns events (acts of violence) which are
posterior to the alleged acts of anti-union discrimination, i.e. the de facto dismissal of the
subcontracted workers through the termination of the contract between Hynix/Magnachip
and the subcontractor allegedly in retaliation for the establishment of a trade union. The
Committee also observes that the Government does not provide a reply to the allegations
of anti-union discrimination in HMC through the termination of contracts with
subcontractors in case of establishment of trade unions of subcontracted workers. The
Committee requests the Government to institute an independent investigation into the
alleged acts of anti-union discrimination and interference in Hynix/Magnachip and HMC,
through the termination of contracts with subcontractors in case of establishment of trade
unions of subcontracted workers and, if the allegations are confirmed, to take the
necessary measures to reinstate the dismissed trade union leaders and members as
primary remedy; if the judicial authority determines that reinstatement of trade union
members is not possible for objective and compelling reasons, adequate compensation
should be awarded to remedy all damages suffered and prevent any repetition of such acts
in the future, so as to constitute a sufficiently dissuasive sanction against acts of anti-union
discrimination. The Committee requests to be kept informed in this respect.

Right to collective bargaining
673. The Committee notes that, according to the complainants, the protection of collective
bargaining under the TULRAA is not in reality applied to them as all union activities
directed at the principal employer can be labelled illegal. In particular, the complainants
refer to the obstacles they face in their efforts to engage in collective bargaining, as a
result of which they have been unable to conclude any collective agreement on
subcontracted workers in the metal sector: consistent refusal of the principal employer to
negotiate on the ground that it is not the workers’ direct employer and is therefore not
obligated to bargain with the union; refusal of the subcontractors, (in some plants there
are over one hundred like, for instance, in the HMC Ulsan plant), to negotiate on the basis
that they do not have effective decision-making capacity over terms and conditions of
employment in the plant; on other occasions, they argue that they constitute autonomous
enterprises and thereby refuse to negotiate as a group, insisting in meeting the trade union
committee on the same day at different locations so as to effectively avoid negotiations.
The complainants add that the above has the tacit support of the Government. Another
problem, according to the complainants, is that subcontractors are often changed while
the subcontracted workforce remains the same; however, as this invalidates agreements
concluded with, and talks with, the former subcontractor, the workers’ unions need to be
able to have stable bargaining relations with the principal employer.

GB302_5_[2008-05-0330-1]-Web-En.doc

165

GB.302/5

674. The Committee notes that the Government indicates that subcontracted workers are free to
engage in collective bargaining under the TULRAA and the choice of collective bargaining
structures is fully left to the labour and management concerned. The issue of whether a
subcontracting company is under an obligation to negotiate with subcontracted workers
should be decided judicially. Although most of the companies involved in in-factory
subcontracting in the Republic of Korea work out win–win solutions through labourmanagement cooperation or autonomous negotiations, the workplaces mentioned in the
complaint have failed to reach a smooth settlement and entered into prolonged disputes.

675. The Committee also notes that the Korean Employers’ Federation emphasizes that there is
no employment relationship between subcontracted workers and the subcontracting
company and, therefore, there is no obligation on that company to bargain; moreover,
changes in subcontractors and the retention of the previous subcontractors’ workforce
belongs to the autonomy of the parties under business transfer agreements.

676. The Committee recalls the importance which it attaches to the obligation to negotiate in
good faith for the maintenance of the harmonious development of labour relations and
emphasizes that measures should be taken to encourage and promote the full development
and utilization of machinery for voluntary negotiation between employers or employers’
organizations and workers’ organizations, with a view to the regulation of terms and
conditions of employment by means of collective agreements [Digest, op. cit., paras 934
and 880]. The right to bargain freely with employers with respect to conditions of work
constitutes an essential element in freedom of association, and trade unions should have
the right, through collective bargaining or other lawful means, to seek to improve the
living and working conditions of those whom the trade unions represent. The Committee
therefore deeply regrets that the Government provides no information on steps taken to
promote constructive negotiations in HMC, Kiryung Electronics, KM&I and
Hynix/Magnachip as a way to avoid prolonged disputes.

677. The Committee notes with regret that the Government does not reply to the specific
allegations concerning the difficulties encountered in concluding a collective agreement
for subcontracted workers in the metal sector but rather confines itself to noting that most
of the companies involved in in-factory subcontracting in the Republic of Korea work out
“win–win solutions” through labour-management cooperation. More particularly, the
Committee regrets the absence of reply to the allegations that the subcontracted workers
find themselves caught in a “catch 22” where the principal employer/subcontracting
company refuses to negotiate, claiming that it has no employment relationship with the
workers, while the subcontractors also refuse to negotiate, claiming that they do not
control the terms and conditions of employment in the plant, as well as the allegations that
this situation has the tacit support of the Government. The Committee considers that it
pertains to the Government to ensure, through appropriate measures, that subcontracting
is not used as a way to evade the application of the freedom of association guarantees of
the TULRAA and to ensure that trade unions representing subcontracted workers may
effectively seek to improve the living and working conditions of those whom they represent.

678. In light of the above, the Committee urges the Government to take all necessary measures
to promote collective bargaining over the terms and conditions of employment of
subcontracted workers in the metal sector, in particular in HMC, Kiryung Electronics,
KM&I and Hynix/Magnachip, including through building the negotiating capacities of the
parties concerned, so that subcontracted workers in these companies may effectively
exercise their right to seek to improve the living and working conditions of their members
through negotiations in good faith. The Committee requests to be kept informed of
developments in this respect.
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Right to collective action
679. The Committee notes that, according to the complainants, faced with the employer’s
refusal to bargain, the trade unions of “illegal dispatch” workers have staged industrial
action directed at the principal employer, claiming recognition for collective bargaining
purposes from the party they consider as their real employer under a disguised
employment relationship. Moreover, such action can only take place at the principal
employer’s factory. However, because their action is seen as directed at an “unrelated
party”, it is branded as illegal, giving rise to the dismissal of trade union leaders and
members (they refer to the dismissal of three workers at HMC Asan plant in February and
July 2005 (Shin, Myeong-Kyun; Choi, Dae-Yeob; Son, Jin), six workers in HMC Ulsan in
September 2005 and four workers in HMC Jeonju in September 2005 (Kim, Hyo-Chan;
Kim, Dae-Vto; Oh, Hyeon-ho; Seo, Inho)) and, as will be seen later on, the application of
section 314 of the Criminal Code on “obstruction of business”.

680. The Committee notes that, according to the Government: (i) the subcontracted workers
took collective action inside and outside the workplace of the subcontracting company,
unilaterally demanding that this company engage in collective bargaining – an issue which
should at best be decided by the courts; (ii) the subcontracted workers’ unions violated the
laws as they conducted collective action occupying the companies’ workplaces for a long
period, unilaterally insisting that their collective bargaining partner was not their
employer but the subcontracting company; (iii) nevertheless, certain dismissals were found
to be unfair and one worker (Shin, Myeong-Kyun) was reinstated; (iv) appeals for unfair
dismissal filed by three workers from HMC Asan are now pending before the Supreme
Court.

681. The Committee observes that the Government does not provide specific information with
regard to the dismissals in HMC Ulsan and Kiryung Electronics, or any legal proceedings
pending in this regard. With regard to the issue raised by the Government under (i) above,
the Committee recalls that the right to strike is one of the essential means through which
workers and their organizations may promote and defend their economic and social
interests; the fact that a strike is called for recognition of a union is a legitimate interest
which may be defended by workers and their organizations; moreover, a ban on strike
action not linked to a collective dispute to which the employee or union is a party is
contrary to the principles of freedom of association [Digest, op. cit. paras 521, 535 and
538]. Thus, the Committee considers that a claim for recognition for collective bargaining
purposes addressed to the subcontracting company does not render a strike illegal. It
recalls that the dismissal of workers because of a strike constitutes serious discrimination
in employment on grounds of legitimate trade union activities and is contrary to
Convention No. 98 [Digest, op. cit., para. 661].

682. This having been said, the Committee also considers that the exercise of the right to strike
should respect the freedom to work of non-strikers, as established by the legislation, as
well as the right of the management to enter the premises of the enterprise [Digest, op. cit.,
para. 652]. Taking part in picketing and firmly but peacefully inciting other workers to
keep away from their workplace cannot be considered unlawful. The case is different,
however, when picketing is accompanied by violence or coercion of non-strikers in an
attempt to interfere with their freedom to work; such acts constitute criminal offences in
many countries [Digest, op. cit., para. 651]. The Committee emphasizes that trade union
organizations should conduct themselves responsibly and respect the peaceful manner in
which the right to assembly should be exercised [Case No. 2526, 349th Report, para. 404].

683. The Committee requests the Government to institute an independent investigation into the
dismissals of the subcontracted workers in HMC Ulsan and Jeonju and, if these workers
are found to have been dismissed only on the ground that they staged industrial action

GB302_5_[2008-05-0330-1]-Web-En.doc

167

GB.302/5

against a “third party”, i.e. the subcontracting company, to ensure that they are reinstated
in their posts without loss of pay as primary remedy; if the judicial authority determines
that reinstatement of trade union members is not possible for objective and compelling
reasons, adequate compensation should be awarded to remedy all damages suffered and
prevent any repetition of such acts in the future, so as to constitute a sufficiently dissuasive
sanction against acts of anti-union discrimination. The Committee requests to be kept
informed in this respect. The Committee also requests the Government to keep it informed
of the Supreme Court decision on the suit for unfair dismissal filed by three workers from
the HMC Asan plant and trusts that, in rendering its decision, the Supreme Court will
ensure that sanctions for strike action are imposed only where the prohibitions in question
are in conformity with the principles of freedom of association.

Application of “obstruction of business” provisions
684. The Committee notes from the allegations that “obstruction of business” provisions are
systematically applied to victimize and intimidate “illegal dispatch” workers who resort to
strikes. Thus, workers are punished under section 314 of the Criminal Code without having
carried out any violent acts, simply for having exercised a right to which they claim
entitlement as regular workers. The relevant sanctions include imprisonment, provisional
seizure of assets and compensation claims for exorbitant amounts, in retaliation for the
attempt to stage industrial action. The complainants refer in particular to the
imprisonment of Kaon, Sujeon; Oh, Ji Hwan; and Kim, Jun-Gyu, from HMC Asan (13 July
2006); Choi, Byeong-Seung, from HMC Ulsan (14 August 2006); Park Jeong-Hun; Jo,
Dae-lk; and Jeong, Gyeong-Jin, from HMC HYSCO (3 November 2005).

685. The Committee notes that, according to the Government, measures were taken against
striking workers, according to the laws only in relation to illegal acts such as violence or
destruction, which cannot be given immunity from civil and criminal liability under
“obstruction of business” provisions. This is essential in order to balance unions’ rights
with the employer’s property rights. The unique feature of industrial action in the Republic
of Korea is that it tends to take the form of the aggressive occupation of a workplace
rather than a strike, i.e. a passive refusal to work. The Government also emphasizes that,
in most of the cases illustrated in the complaint, violence occurred repeatedly when
industrial relations worsened over an extremely long period. Thus, the allegation that
workers were imprisoned just because they had attempted to negotiate with the
subcontracting company is rejected by the Government as untrue.

686. The Committee observes, however, that the Government does not provide a reply to the
specific allegations of imprisonment of Kaon, Sujeong; Oh, Ji Hwan; and Kim, Jun-Gyu,
from HMC Asan (13 July 2006); Choi, Byeong-Seung; from HMC Ulsan (14 August 2006),
Park Jeong-Hun; Jo, Dae-lk; and Jeong, Gyeong-Jin, from HMC HYSCO (3 November
2005), which occurred, according to the complainant, in the absence of any violence n the
part of the workers.

687. The Committee recalls that the issue of the application of “obstruction of business”
provisions in an industrial context has been the subject of longstanding comments made in
the context of Case No. 1865 concerning the Republic of Korea. The Committee recalls
from the last examination of that case that “[a]lthough the Committee notes from the
Government’s reply that the Government is making efforts to minimize criminal
punishment for “obstruction of business” by refraining from making arrests even in the
case of an illegal strike if the strike does not entail any violence; it also notes that,
according to the allegations, “obstruction of business” is systematically resorted to in an
effort to victimize and intimidate trade unionists who decide to go on strike. In the light of
this information, the Committee must once again express its concern that section 314 of the
Penal Code concerning “obstruction of business”, as drafted and applied over the years,

168

GB302_5_[2008-05-0330-1]-Web-En.doc

GB.302/5

has given rise to the punishment of a variety of acts relating to collective action, even
without any implication of violence, with significant prison terms and fines”.
[346th Report, para. 768; see also para. 758]. The Committee notes with regret that the
Government has not taken any steps to review section 314 of the Penal Code on
obstruction of business so as to bring it into conformity with freedom of association
principles, despite requests that the Committee has been making in this respect since 2000
[see Case No. 1865, 346th Report, para. 758]. The Committee once again requests the
Government to take all necessary measures without delay so as to bring section 314 of the
Penal Code (obstruction of business) into line with freedom of association principles, and
to keep it informed in this respect. The Committee also requests the Government to provide
information on the specific acts for which the above workers were convicted to
imprisonment for “obstruction of business” and to indicate whether in the meantime the
sentences have been served or are still in force.

688. The Committee also notes that the complainants allege that “obstruction of business”
provisions are used as a way to intimidate workers through damage claims for exorbitant
amounts (in 2006 only, based on a claim by HMC Jeonju, courts provisionally seized
1 million won (approximately US$1,000) of assets each for Mm, Tae-Wfen; and Kim,
Dong-Seob; 5.4 billion won (approximately US$5.4 million) were levied against
40 persons in Kiryung Electronics while the company withdrew compensation suits against
union members who submitted resignation notices; 500 million won (approximately
US$500,000) compensation was claimed against 37 union members by KM&I). According
to the complainants, in Kiryung Electronics and Hynix/Magnachip, once compensation
suits have been filed against certain union members, they are used by the employer as a
threat to obtain the withdrawal of unfair dismissal suits filed by other union members
(under threat of suing them for exorbitant amounts) or to obtain their withdrawal from the
union. Finally, the complainants allege that, in HMC, the threat of compensation claims is
used against workers who refuse to work overtime, so as to intimidate union members who
exercise normal workers’ rights.

689. The Committee notes that, according to the Government, Kiryung Electronics filed four
cases against 86 union members in the Seoul Central District Court, claiming damages of
over 5 billion won in total, between September 2005 and March 2006. An appeal is
currently pending before the High Court against two decisions (concerning 20 union
members in total) dismissing the company’s claim at the first instance either because the
rank-and-file union members could not be seen as responsible for the damages or because
it could not be conclusively said that the damage had actually occurred. Another case
(14 union members) was withdrawn in July 2007. A fourth case is pending in court.
Moreover, Hynix/Magnachip filed a suit seeking compensation for damages and the
provisional seizure of properties, for the destruction of property, “obstruction of
business”, etc., but withdrew it in July 2007.

690. The Committee notes that the Government does not provide any indication as to the
grounds on which compensation claims by Kiryung Electronics and Hynix/Magnachip
were withdrawn in July 2007 and does not reply to the complainants’ allegation that these
companies withdrew compensation claims against union members who submitted
resignation notices (thus effectively withdrawing their unfair dismissal claims) or
withdrew from the union of subcontracted workers. Furthermore, the Committee observes
that, while the Government confirms that workers were dismissed for refusing to work
overtime in HMC Ulsan and Asan, it does not provide any reply to the allegations that, in
HMC, the threat of compensation claims is used against workers who refuse to work
overtime, so as to intimidate union members into renouncing normal workers’ rights. The
Committee requests the Government to institute an independent investigation into
allegations that Hynix/Magnachip, Kiryung Electronics and HMC use compensation suits
for exorbitant amounts of money, based on “obstruction of business” provisions, as a
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threat to make trade unionists renounce their claims and rights (e.g. withdraw unfair
dismissal claims, withdraw from unions representing subcontracted workers or drop their
refusal to work overtime) and, if the allegations are confirmed, to take all the necessary
measures to reinstate the dismissed trade union leaders and members as primary remedy;
if the judicial authority determines that reinstatement of trade union members is not
possible for objective and compelling reasons, adequate compensation should be awarded
to remedy all damages suffered and prevent any repetition of such acts in the future, so as
to constitute a sufficiently dissuasive sanction against acts of anti-union discrimination.
The Committee requests to be kept informed in this respect. The Committee also requests
the Government to keep it informed of the decisions handed down in three cases pending
before the courts with regard to compensation claims filed by Kiryung Electronics on the
basis of “obstruction of business” provisions. The Committee trusts that, in rendering their
judgements, the courts will take due account of the industrial relations context, the need to
build a constructive industrial relations climate and the allegations that these suits are
used as a means to intimidate trade unionists into renouncing their rights and claims.

691. The Committee finally notes that, according to the complainants, once the core union
activists are dismissed in retaliation for staging industrial action, the principal employer
seeks court injunctions to prevent them from entering the factory to exercise their activities
as union representatives. The courts readily grant such injunctions, on the basis of an
expanded interpretation of “obstruction of business" provisions, thus opening the way to
physical assaults against dismissed workers by the security forces of the principal
employer. Thus, on grounds of violating court injunctions prohibiting entry into the HMC
Asan plant, Kwon, Sujeong (former union president and founding member); Oh, Ji Hwan
(former general secretary of the union); and Kim, Jun-Gyu (former union auditor), were
convicted and sentenced for criminal “obstruction of business” to imprisonment for eight
months, six months, and six months, respectively. They began serving their sentences on
13 July 2006. Similarly, the HMC Ulsan Irregular Workers’ Union general secretary
CHOI, Byeong-seung was arrested on 14 August 2006 and imprisoned.

692. The Committee notes that, according to the Government, in light of the prolonged
occupation of workplaces, some subcontracting companies asked the courts to issue
provisional eviction orders and restraining injunctions against the leaders of the
subcontracted company workers’ unions and this was accepted by the courts. However, in
most of these cases, the subcontracted company workers’ unions staged sit-in protests or
committed acts of violence and destruction going far beyond the scope of legitimate union
activities. These cases are judged individually by the independent courts on the basis of the
law. The Government provides excerpts of the Cheongju District Court decision on
incidents, involving extended violence, staged by subcontracted workers in
Hynix/Magnachip, for which the defendants were convicted to imprisonment and fines for
“obstruction of business”. The Committee also notes that the Korean Employers’
Federation emphasizes that violent acts cannot be justified and draws attention to the
availability of legal remedies for addressing workers’ claims.

693. The Committee notes that, while the Government and the Korean Employers’ Federation
refer in general to acts of violence during rallies and sit-in protests, apart from
information on incidents in Hynix/Magnachip which are not part of the complaints’
allegations, there is no specific answer to the allegations of imprisonment of Kwon,
Sujeong (former president and founding member of the union of subcontracted workers in
HMC Asan); Oh, Ji Hwan (former general secretary of the union of subcontracted workers
in HMC Asan); Kim, Jun-Gyu (former auditor of the union of subcontracted workers in
HMC Asan); and Choi, Byeong-seung (general secretary of the HMC Ulsan Irregular
Workers’ Union), for having defied court injunctions preventing them from entering the
workplace to hold rallies protesting their dismissal on trade union grounds.
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694. The Committee recalls, on the one hand, that it has drawn the attention of governments to
the principle that workers’ representatives should enjoy such facilities as may be
necessary for the proper exercise of their functions, including access to workplaces and,
on the other hand, that the Committee has considered in the past as legitimate a legal
provision that prohibited pickets from disturbing public order and threatening workers
who continued work [Digest, op. cit., paras 1102 and 650]. The Committee observes that,
due to the time which has elapsed since the arrests took place, the prison sentences
referred to by the complainants appear to have been served by now. It expects that, in the
future, when faced with requests for injunctions preventing dismissed trade union officials
from entering the workplace, the courts will emphasize the need for these workers’
representatives to enjoy the facilities necessary for the proper exercise of their functions
without impairing the efficient operation of the undertaking concerned.

695. Finally, the Committee notes that the complainants refer to acts of violence during rallies
and sit-ins in HMC Ulsan and Asan and Kiryung Electronics, including physical assaults,
abduction of An Ghi-ho, President of the Ulsan Irregular Workers’ Union by security
guards on 13 February 2005 and Kwon Soo-jeon, President of the HMC subcontracted
company’s workers’ union in Asan, on 7 September 2005, to remove them from the factory
premises and the firing of water hoses to flush “illegal dispatch” workers in Kiryung
Electronics outside company gates and subsequently locking these workers inside the
factory in order to physically threaten, assault and humiliate them. What is most
disturbing, according to the complainants, is that this attitude toward all-out physical
force against subcontracted workers who unionize has become quite ordinary.

696. With regard to the allegations of abduction of An Ghi-ho, President of the Ulsan Irregular
Workers’ Union on 13 February 2005 to remove him from the HMC factory premises and
deliver him to the police station, the Government indicates, that during a protest, 30 or so
security guards evicted An Ghi-ho, for whom an arrest warrant had already been issued,
from the company premises and he was arrested by the police at the entrance and
investigated. With regard to the alleged abduction of Kwon Soo-jeon, President of the
subcontracted company workers’ union of HMC in Asan, on 7 September 2005, the
Government indicates that, in the context of a clash between the union and the
subcontracting company’s management during the stand-off, it is difficult to find out what
specific damage was done and its extent. Finally, the Committee notes that the Government
forwards information apparently obtained from Kiryung Electronics, according to which
facility management staff did use water cannons to protect its facilities when dozens of
union members tried to pull down the main gate by fastening a rope to it and pulling it to
the ground, yet did not fire the water cannons on protesters. The Government emphasizes
that the allegation that the workers were unfavourably treated or physically abused just
because of their engagement in union activities is not true; the incidents happened amid an
atmosphere where violence was prevalent as labour and management were blaming each
other and their feelings for each other were worsening.

697. The Committee expresses its concern at the allegations of violence by private security
guards against trade unionists during rallies at HMC Ulsan and Asan and Kiryung
Electronics (abduction of An Ghi-ho from HMC Ulsan and Kwon Soo-jeon from HMC
Asan and violence against workers in Kiryung Electronics). It recalls that a genuinely free
and independent trade union movement cannot develop in a climate of violence and
uncertainty [Digest, op. cit., para. 45]. The Committee has found in the past that, while
workers and their organizations are obliged to respect the law of the land, police
intervention to enforce the execution of a court decision affecting strikers should observe
the elementary guarantees applicable in any system that respects fundamental public
freedoms [Digest, op. cit., para. 646]. The Committee considers that this is all the more so
in situations such as this one, where private security guards intervene instead of the police.
Noting that the information provided by the Government is confined to either contradicting
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the statements made by the complainants or indicating that it is difficult to know exactly
what happened or relying on information obtained from the company, the Committee
requests the Government to ensure that an independent investigation is carried out into the
allegations and, if they are confirmed, to take all necessary measures to punish those
responsible and compensate the victims for any damages suffered. The Committee requests
to be kept informed in this respect.

698. The Committee finally notes with concern the reference made by both the complainants
and the Government as well as the Korean Employers’ Federation to what appears to be a
generalized climate of violence. In light of the Government’s reference to “an atmosphere
where violence was prevalent as labour and management were blaming each other and
their feelings for each other were worsening” and its statement that “violence occurred
repeatedly when industrial relations worsened over an extremely long period”, the
Committee expresses its concern at acts of violence but also regrets that the Government
did not take sufficient preventive measures to promote a resolution to the disputes through
dialogue and collective bargaining before they could reach such violent proportions. It
urges the Government to promote in the future social dialogue and collective bargaining
as preventive measures aimed at restoring confidence and a peaceful industrial relations
climate, rather than the application of “obstruction of business” provisions with respect to
non-violent acts.

699. In conclusion, the Committee is bound to note that this case has brought to the fore a
series of allegations concerning specific obstacles to the exercise by subcontracted
workers of their freedom of association and collective bargaining rights – normally
guaranteed to them, like all other workers, under the TULRAA – for which no meaningful
information has been provided on the steps taken to ensure the fundamental rights of these
workers: (i) acts of anti-union discrimination disguised as termination of contracts with
subcontractors immediately after the establishment of trade unions, which leads to the de
facto dismissal of all subcontracted workers if they attempt to exercise their freedom of
association and collective bargaining rights; (ii) a “catch 22” situation where the
principal employer/subcontracting company refuses to negotiate with subcontracted
workers, claiming that it has no employment relationship with them, while the
subcontractors also refuse to negotiate, claiming that they do not control the terms and
conditions of employment in the plant; (iii) the fact that industrial action can only take
place at the principal employer’s/subcontracting company’s factory while, at the same
time, the staging of industrial action against a “third party”, i.e. the principal
employer/subcontracting company, is treated as an illegal act; (iv) absence of positive
measures to promote constructive dialogue and negotiated resolutions to disputes in the
face of mounting tensions; (v) use of “obstruction of business” provisions with respect to
non-violent acts, and compensation suits for exorbitant amounts of money as a threat to
make trade unionists renounce their claims and rights.

700. Furthermore, as regards potential abuse of dispatch practices, and while taking due note
of the various protective measures referred to by the Government to avoid “illegal
dispatch” practices, the Committee is also bound to note that: (i) at least one of the Public
Prosecutor’s decisions not to prosecute a company for “illegal dispatch” practices was
based, not on the lack of evidence relating to the existence of “illegal dispatch” but rather
on “the principle that, if there is any doubt, the defendant should be presumed innocent
under criminal laws” without permitting the courts to determine whether the workers’
rights were effectively being denied; (ii) a business involved in in-factory subcontracting,
but not subject to labour inspection, should conduct self-inspection to see whether its case
constitutes “illegal dispatch” or not and make improvements voluntarily; the Committee is
unclear as to what is meant by “not subject to labour inspection” and expects that the
labour inspectorate has an effective role in this context.
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701. In light of the above, the Committee considers that the general framework within which
subcontracted workers may exercise their freedom of association and collective
bargaining rights in the Republic of Korea is unsatisfactory and should be strengthened
and developed. In particular, the Committee is of the view that there is a need to give
further consideration to mechanisms geared to prevent any abuse of subcontracting as a
way to evade in practice freedom of association and collective bargaining rights. In this
context, the Committee requests the Government to develop appropriate mechanisms in
consultation with the social partners concerned, aimed at strengthening the protection of
dispatch workers’ rights to freedom of association and collective bargaining, guaranteed
to all workers under TULRAA, and preventing any abuse of subcontracting as a way to
evade in practice the exercise of the freedom of association and collective bargaining
rights of these workers. Such mechanisms should include an agreed process for dialogue
determined in advance.

702. The Committee invites the Government to have recourse to ILO technical assistance, if it
so wishes.

The Committee’s recommendations
703. In the light of its foregoing interim conclusions, the Committee invites the
Governing Body to approve the following recommendations:
(a) The Committee requests the Government to keep it informed of the decision
of the Supreme Court with regard to the proceedings for unfair dismissal
lodged by the union of subcontracted workers in Kiryung Electronics.
(b) The Committee requests the Government to institute an independent
investigation into the alleged acts of anti-union discrimination and
interference in Hynix/Magnachip and HMC, through the termination of
contracts with subcontractors in case of establishment of trade unions of
subcontracted workers and, if the allegations are confirmed, to take all the
necessary measures to reinstate the dismissed trade union leaders and
members as primary remedy; if the judicial authority determines that
reinstatement of trade union members is not possible for objective and
compelling reasons, adequate compensation should be awarded to remedy
all damages suffered and prevent any repetition of such acts in the future, so
as to constitute a sufficiently dissuasive sanction against acts of anti-union
discrimination. The Committee requests to be kept informed in this respect.
(c) The Committee urges the Government to take all necessary measures to
promote collective bargaining over the terms and conditions of employment
of subcontracted workers in the metal sector, in particular in HMC, Kiryung
Electronics, KM&I and Hynix/Magnachip, including through building
negotiating capacities, so that subcontracted workers in these companies
may effectively exercise their right to seek to improve the living and working
conditions of their members through negotiations in good faith.
(d) The Committee requests the Government to institute an independent
investigation into the dismissals of the subcontracted workers in HMC Ulsan
and Jeonju and, if these workers are found to have been dismissed only on
the ground that they staged industrial action against a “third party”, i.e. the
subcontracting company, to ensure that they are reinstated in their posts
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without loss of pay as primary remedy; if the judicial authority determines
that reinstatement of trade union members is not possible for objective and
compelling reasons, adequate compensation should be awarded to remedy
all damages suffered and prevent any repetition of such acts in the future, so
as to constitute a sufficiently dissuasive sanction against acts of anti-union
discrimination. The Committee requests to be kept informed in this respect.
The Committee also requests the Government to keep it informed of the
Supreme Court decision on the unfair dismissal proceedings filed by three
workers from the HMC Asan plant and trusts that, in rendering its decision,
the Supreme Court will ensure that sanctions for strike action are imposed
only where the prohibitions in question are in conformity with the principles
of freedom of association.
(e) The Committee requests the Government to take all necessary measures
without delay so as to bring section 314 of the Penal Code (obstruction of
business) into line with freedom of association principles. The Committee
requests to be kept informed in this respect.
(f) The Committee requests the Government to provide information on the
specific acts for which Kaon, Sujeong; Oh, Ji Hwan; and Kim, Jun-Gyu,
from HMC Asan; Choi, Byeong-Seung, from HMC Ulsan; and Park JeongHun; Jo, Dae-lk; and Jeong, Gyeong-Jin, from HMC HYSCO were
convicted to imprisonment for “obstruction of business” and to indicate
whether in the meantime the sentences have been served or are still in force.
(g) The Committee requests the Government to institute an independent
investigation into allegations that Hynix/Magnachip, Kiryung Electronics
and HMC use compensation suits for exorbitant amounts of money, based
on “obstruction of business” provisions, as a threat to make trade unionists
renounce their claims and rights (e.g. withdraw unfair dismissal claims,
withdraw from unions representing subcontracted workers or drop their
refusal to work overtime) and, if the allegations are confirmed, to take all
the necessary measures to reinstate the dismissed trade union leaders and
members as primary remedy; if the judicial authority determines that
reinstatement of trade union members is not possible for objective and
compelling reasons, adequate compensation should be awarded to remedy
all damages suffered and prevent any repetition of such acts in the future, so
as to constitute a sufficiently dissuasive sanction against acts of anti-union
discrimination. The Committee requests to be kept informed in this respect.
(h) The Committee requests the Government to keep it informed of the decisions
handed down in three cases pending before the courts with regard to
compensation claims filed by Kiryung Electronics on the basis of
“obstruction of business” provisions. The Committee trusts that in rendering
their judgements, the courts will take due account of the industrial relations
context, the need to build a constructive industrial relations climate and the
allegations that these suits are used as a means to intimidate trade unionists
into renouncing their rights and claims.
(i) The Committee expects that, in the future, when faced with requests for
injunctions preventing dismissed trade union officials from entering the
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workplace, the courts will take duly into account the need for these workers’
representatives to enjoy the facilities necessary for the proper exercise of
their functions without impairing the efficient operation of the undertaking
concerned.
(j) The Committee requests the Government to ensure that an independent
investigation is carried out into the allegations of violence by private security
guards against trade unionists during rallies at HMC Ulsan and Asan and
Kiryung Electronics and, if they are confirmed, to take all necessary
measures to punish those responsible and compensate the victims for any
damages suffered. The Committee requests to be kept informed in this
respect.
(k) The Committee considers that violence, criminal sanctions or
disproportionately heavy pecuniary penalties are not conducive to a
constructive industrial relations climate, especially in the absence of
affirmative measures to promote dialogue and collective bargaining. It urges
the Government to promote in the future social dialogue and collective
bargaining as preventive measures aimed at restoring confidence and a
peaceful industrial relations climate, rather than the application of
“obstruction of business” provisions with respect to non-violent acts.
(l) The Committee requests the Government to develop appropriate mechanisms
in consultation with the social partners concerned, aimed at strengthening
the protection of dispatch workers’ rights to freedom of association and
collective bargaining, guaranteed to all workers under TULRAA, and
preventing any abuse of subcontracting as a way to evade in practice the
exercise of the freedom of association and collective bargaining rights of
these workers. Such mechanisms should include an agreed process for
dialogue determined in advance.
(m) The Committee invites the Government to have recourse to ILO technical
assistance if it so wishes.
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Appendix
Allegations of discriminatory victimization for union activity in 2005

Imprisonment

HMC Asan
Subcontracted
Workers’ Union Chapter
of KMWU

HMC Ulsan Irregular
Workers’ Union

1 person

6 persons

Fugitive (on the run)

HMC Jeonju Irregular
Workers’ Union
Chapter of KMWU

Hynix/Magnachip
Subcontracted
Workers’ Union
Chapter of KMWU

2 persons

1 person

KM&I

1 person

32 persons

96 persons

4 persons

Disciplinary measures for
union activity

50 persons (suspended
or pay cut)

96 persons suspended

3 persons suspended,
1 person with pay cut

Compensation suits for
principal employer losses
(not finalized unless there
is a court ruling date)

20 billion won claimed

Fines

70 million won
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“Obstruction of business”
suits filed against
10 persons

Court Injunction
against rallies
(“obstruction of
business”) and
against entry

Hyundai
HYSCO

1 person

4 persons

Dismissal (disciplinary,
termination of fixed-term
contract, termination of
contract with subcontractor
where unionization took
root)

Miiscellaneous

Kiryung local
(KMWU)

“Obstruction of
business” criminal
charges against
12 persons; court
injunction against
rallies (“obstruction
of business”)

80 persons

170 persons

115.2 billion won
claimed

1.4 billion won

7.2 billion won

Lockout court
injunction prohibiting
entry on principal
employer property
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Allegations of discriminatory victimization for union activity in 2006
HMC Asan
HMC Ulsan Irregular
Subcontracted
Workers’ Union
Workers Union
Chapter of KMWU
Imprisonment

Kaon, Sujeong;
Oh, Ji Hwan;
Kim, Jun-Gyu:
Imprisoned on
13 July 2006
(“obstruction of
business” and court
injunction)

Union general secretary
Choi, Byeong-Seung,
arrested on 14 August
2006 and imprisoned

Dismissal
(disciplinary,
termination of
fixed-term
contract,
termination of
contract with
subcontractor
where
unionization
took root)

Shin, Myeong-Kyun;
Choi, Dae-Yeob:
Union members
(dismissed on
7 February 2005 for
failing to follow
orders and leaving
the work spot)
Son, Jin (dismissed
on 16 July 2005)

Hwang, Deok-suk;
Hah, Ghi-seon, etc.
6 persons dismissed
(on suspicion of leading a
strike on 6 September
2005)

Compensation
suits for principal
employer losses
(not finalized
unless there is a
court ruling date)

HMC Jeonju Irregular
Workers’ Union
Chapter of KMWU

Kiryung local
KMWU

Hynix/Magnachip
Subcontracted
Workers’
Union Chapter of
KMWU

KM&I

Hyundai HYSCO

Park, Jeong-Hun
(union chapter
president still
imprisoned since
3 November 2005)
Jo, Dae-lk (union
general affairs)
Jeong, Gyeong-Jin
(union organizer)
Running total for 2006 is 200
dismissed workers

31 July 2005. Courts
rule to provisionally
seize 1 million won of
assets each for
Mm, Tae-Wfen, and
Kim, Dong-Seob

Updated figures for 2006 is
5.4 billion won levied against
40 persons (in the interval the
company withdrew
compensation suits against
union members who submitted
resignation notices and gave
up the struggle for
reinstatement)

180 dismissed
through contract
terminations (and
the subcontracting
firm
Hynix/Magnachip
contract termination
of 31 December
2004)

Continued lockout
of union members
(8 November 2005)

500 million won
compensation claimed
against 37 union
members; employer is
asking the courts to
implement provisional
seizure of union
members’ assets prior to
formal review of the claim

2 billion won
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Kim, Hyo-Chan;
Kim, Dae-Vto;
Oh, Hyeon-ho
(based on allegations
of a “violence” incident
that never occurred on
28 August 2005)
Seo, Inho (dismissed
on 2 September 2005
for insubordination)
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CASE NO. 2543
DEFINITIVE REPORT

Complaint against the Government of Estonia
presented by
the Confederation of Estonian Trade Unions (EAKL)
Allegations: The complainant organization
alleges legislative restrictions on the right to
strike imposed on workers of pubic service
704. The complaint is contained in communications dated 31 January and 19 April 2007 from
the Confederation of Estonian Trade Unions (EAKL).

705. The Government forwarded partial observations from the Ministry of Justice in a
communication dated 25 May 2007. The Committee has been obliged to postpone its
examination of the case on three occasions [see 344th, 346th and 348th Reports, paras 5, 6
and 8, respectively]. At its meeting in March 2008 [see 349th Report, para. 10], the
Committee issued an urgent appeal to the Government, indicating that, in accordance with
the procedural rules set out in paragraph 17 of its 127th Report, approved by the
Governing Body, it could present a report on the substance of the case at its next meeting
even if the information or observations requested had not been received in due time. To
date the Government has sent no new observations.

706. Estonia has ratified the Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87), and the Right to Organise and Collective Bargaining
Convention, 1949 (No. 98).

A.

The complainant’s allegations
707. In its communication dated 31 January 2007, the EAKL alleges that by totally prohibiting
the right to strike in the public sector, the Government of Estonia violates workers’ rights.

708. The complaint organization explains that the right to strike is guaranteed by article 29 of
the Constitution of Estonia. The Collective Labour Dispute Resolution Act (CLDRA)
establishes the procedure and conditions for its exercise. However, under the same Act, the
right to strike is prohibited for public servants. While the EAKL agrees that the right to
strike in the public service may and should be restricted, any legislative restriction,
especially as to the categories of workers whose right to strike is restricted, should be
defined as clearly and narrowly as possible. According to section 21(1) 1) and 2) of the
CLDRA, strikes are prohibited in government agencies and other state bodies and local
governments; in the defence forces, other national defence organizations, courts, and fire
fighting and rescue services. Furthermore, according to the CLDRA and other laws in
force in Estonia, employment in a state body is deemed to be an employment relationship
in an elected or appointed office in an institution exercising legislative, executive or
judicial power, state supervision or national defence. Thus, according to the CLDRA, the
prohibition of the right to strike is extended also to the technical and assisting staff even
though they do not exercise legislative, executive or judicial power.
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709. According to the EAKL, while the legislation (section 21(4) of the CLDRA) empowers the
Government to draw up a list of companies and other bodies that provide for the essential
needs of the population and the economy, thirteen years have passed since the CLDRA
was enacted, but no such list exists. The complainant further points out that the
compilation of such a list should not be left to the competence of the Government – the
question of limiting people’s fundamental rights can only be decided by the Parliament.

710. Estonian trade unions are seriously concerned about the passivity of the Government with
regard to the right to strike in the public service. Since 1999, the EAKL has repeatedly
tried to draw the attention of the Government and the Parliament to this question. At the
same time, the EAKL has been participating in drafting amendments to the law. Since
2003 proposals to amend the CLDRA have been debated in the Parliament on more than
one occasion. According to these proposals, high-level public servants, namely those
exercising legislative, executive or judicial power in the name of the State, may be denied
the right to strike, but this restriction may not be extended so as to cover all public servants
in general.

711. Unfortunately, neither the Parliament nor the Government has considered it necessary to
resolve the present situation and the debate about amending the CLDRA has been
suspended. The Ministry of Justice is clearly of an opinion that no amendment to the Act is
necessary since the Act currently in force does not violate the right of association of public
servants. According to the complainant, in the view of the Ministry of Justice, a public
body, with its staff and property, is an organizational unit by means of which the state
performs its tasks. A public body is able to perform its tasks only if all employees and
officials are at work and fulfilling their various roles. Furthermore, the Ministry of Justice
is of the opinion that to allow a public servant the right to strike is not justified and is not
concomitant with the general principles of public service.

712. In January 2006, the EAKL requested the Chancellor of Justice to provide its opinion on
the total ban on strikes in the public service. It is a duty of the Chancellor of Justice to
provide legal opinions on the legislation in force, including its compliance with
international conventions, agreements and treaties binding on Estonia. In the Chancellor of
Justice’s opinion, the total prohibition of strikes in the public service is in violation of the
Estonian Constitution, the ILO principles and the European Social Charter. Thus, he
recommended that the Parliament should amend the relevant laws so as to abrogate the
total ban on the right to strike of public servants. On 14 March 2006, the Chancellor of
Justice’s proposals were discussed in a joint meeting of two parliamentary committees, the
Social Affairs Committee and the Constitutional Affairs Committee. Despite the
Chancellor of Justice’s opinion that the absolute ban on strikes is contrary to the
Constitution of Estonia and to the international agreements binding on Estonia, the
Committees did not deem it necessary to amend the law, thus supporting the view of the
Ministry of Justice.

713. The EAKL regrets that the Estonian state is characterized by certain arrogance with respect
to the rights of civil servants, including their right to conduct social dialogue with their
employer. The latest expression of such an attitude is to be found in the Employees’
Representatives Act, passed by the Parliament in December 2006. In accordance with the
provisions of the European Union on informing and consulting workers (2002/14/EU), this
Act places an obligation on employers to inform their employees’ representatives of the
position of the company and to consult with them before taking any decisions that will
affect a significant number of employees. Despite the EAKL’s repeated proposals to
impose an obligation on public sector employers (namely state bodies and local
government institutions) to inform and consult their employees, both the Government and
the Parliament refused to discuss this issue. In the explanatory note to the draft Act
presented to the Parliament, the pretext for refusal to place such an obligation on public
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sector employers is that “the specific nature of the service relationship, its level of
regulation and imperativeness does not fit easily with the scheme of consulting and
informing employees”. The EAKL finds that these objections are purely formal and that
they are without any real justification.

714. The EAKL accepts the principle according to which, taking into consideration the specific
nature of the public service, recognition of freedom of association of public servants does
not automatically imply the right to strike. However, in cases where civil servants’ right to
strike is limited, the state must protect their interests by providing compensatory
guarantees, such as rapid and independent arbitration or conciliation, where the decision of
the arbitrator or conciliator is binding upon both parties and must immediately be complied
with.

715. Unfortunately, the institution of State Conciliator, which exists in Estonia, does not meet
the above requirements. First of all, it is not a court of arbitration. Secondly, the
conciliation process is not wholly effective, first and foremost owing to the slow nature of
the procedure itself. Thirdly, during the conciliation procedure it is only possible to make
binding decisions on the parties in cases where the parties to the labour dispute reach an
agreement. Thus, civil servants’ salary negotiations are conducted with the government in
a situation in which the employees have, in practice, no effective means to exert pressure
on their employer. The same is also true of local government civil servants.

716. In view of the above considerations, there is little practical point in turning to the state
conciliator when there is a conflict between parties relating to the salary negotiations of
public sector employees. National and local governments unilaterally dictate the salary
conditions; there is no institution or mechanism for the establishment, in the public sector,
of salary conditions which take into consideration the rights and needs of employees. For
many years now, public sector employees’ salary negotiations have been largely formal in
Estonia, since the Government lacks the will to take public servants’ interests into account
and is under no compulsion to conduct meaningful dialogue. The last public sector wage
agreement between the EAKL and the Government was signed in 2001. Since then, the
Government has “corrected” only pay rates at the bottom end of the lower salary grades,
and this only because of rises in the national minimum wage. It is true that in January
2007, the Government established, by a decree, new civil service pay scales which brought
an overall rise in salary levels, but the most likely reason behind this is the forthcoming
election.

717. In view of the lack of any alternative mechanism (an effective, rapid arbitration process,
decisions of which are binding on the parties involved) for resolving collective labour
disputes in the public sector, the State has no justified basis to limit the right to strike of
public servants.

B.

The Government’s reply
718. In a communication dated 25 May 2007, the Ministry of Justice, to whom the Ministry of
Social Affairs had forwarded the complaint, sends partial information according to which,
an analysis on public service has been undertaken by that Ministry, which will become a
basis for a new Estonian public service concept 2007 and a new Law on Public Service.
The reform of Estonian public service will also address the issue of the strike prohibition.

719. The Government admits that the prohibition to strike imposed on public servants is not
justified, especially in respect of technical and assisting staff. In the Government’s view,
the right to strike should be prohibited in the public service for public servants who are
officials exercising legislative, executive or judicial powers; other public servants should
enjoy the right to strike.
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C.

The Committee’s conclusions
720. The Committee deeply regrets that, despite the time that has elapsed since the complaint
was first presented, the Government has not fully replied to the Committee’s
recommendations, although it has been invited on several occasions, including by means
of an urgent appeal, to present its comments and observations on the case.

721. Under these circumstances and in accordance with the applicable rules of procedure [see
127th Report, para. 17, approved by the Governing Body], the Committee finds itself
obliged to present a report on the substance of the case without the benefit of the
information which it had expected to receive from the Government in respect of all the
pending matters.

722. The Committee recalls that the purpose of the whole procedure established by the
International Labour Organization for the examination of allegations of violations of
freedom of association is to promote respect for this freedom in law and in fact. The
Committee remains confident that, if the procedure protects governments from
unreasonable accusations, governments on their side will recognize the importance of
formulating, for objective examination, detailed replies concerning allegations made
against them.

723. The Committee notes that this case concerns the right to strike in the public service and the
right of public servants to bargain collectively, particularly with regard to wages

724. With regard to the legislative prohibition of the right to strike imposed on public servants,
the Committee notes section 21 of the CLDRA, according to which:
§ 21. Restrictions on right to strike
(1) Strikes are prohibited:
1) in government agencies and other state bodies and local governments;
2) in the defence forces, other national defence organizations, courts and firefighting
and rescue services;
(2) Agencies or other organizations specified in subsection (1) of this section shall
resolve collective labour disputes by negotiations, through the mediation of a conciliator or in
court.
(3) In enterprises and agencies which satisfy the primary needs of the population and
economy, the body which calls a strike or locks out employees shall ensure indispensable
services or production which shall be determined by the agreement of the parties. In the case
of disagreement, indispensable services or production shall be determined by the Public
Conciliator whose decision is binding on the parties.
(4) A list of enterprises and agencies which satisfy the primary needs of the population
and economy shall be established by the Government of the Republic.

725. The Committee notes that both the Government and the complainant organization agree
that the CLDRA, in force since 1993, needs to be amended so as to remove the total ban on
strikes in the public service. In this regard, the Committee notes with interest the
Government’s indication that a concept for a new law on public service was being
developed and expects that the legislation will be soon amended, in consultations with
representative workers’ and employers’ organizations concerned, so as to ensure that
public servants, who do not exercise authority in the name of the State, enjoy the right to
strike.

726. With regard to the compensatory guarantees in the event of the prohibition of strikes in the
public service, the Committee notes that according to the CLDRA, collective labour
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disputes are to be solved by negotiations, through the mediation of a conciliator or in
court, which, according to the complainant organization, are not effective means for
dispute resolution, due to their slowness and lack of binding effect. The Committee recalls
that where the right to strike is restricted or prohibited in certain essential undertakings or
services, adequate protection should be given to the workers to compensate for the
limitation thereby placed on their freedom of action with regard to disputes affecting such
undertakings and services. As regards the nature of appropriate guarantees in cases where
restrictions are placed on the right to strike in essential services and the public service,
restrictions on the right to strike should be accompanied by adequate, impartial and
speedy conciliation and arbitration proceedings in which the parties concerned can take
part at every stage and in which the awards, once made, are fully and promptly
implemented [see Digest of decisions and principles of the Freedom of Association
Committee, fifth edition, 2006, paras 595 and 596]. The Committee considers that, in the
event of deadlock, the parties must have the possibility of recourse to machinery seen to be
reliable to and having the confidence of the parties concerned. The Committee requests the
Government, within the framework of consultations on the reform of the public service law,
to ensure that the mechanisms available to workers who are deprived of an essential
means of defending their socio-economic and occupational interests (mediation,
conciliation and/or arbitration) are impartial and rapid. The Committee requests the
Government to keep it informed in this respect.

727. The Committee notes the complainant’s allegation that the legislation lacks clarity to the
extent that no list of enterprises and agencies where the right to strike can be restricted
has been established by the Government pursuant to section 21(3) and (4) of the CLDRA.
The complainant organization also considers that the right to establish such a list should
not lie with the Government. The Committee notes that the Committee of Experts on the
Application of Conventions and Recommendations has been requesting the Government to
adopt/provide this list since 1998, to which the Government has consistently replied that it
was on the verge of being adopted. The Committee recalls that a minimum service could be
appropriate as a possible alternative in situations in which a substantial restriction or
total prohibition of strike action would not appear to be justified and where, without
calling into question the right to strike of the large majority of workers, one might consider
ensuring that users’ basic needs are met or that facilities operate safely or without
interruption [see Digest, op. cit., para. 607]. Furthermore, the determination of minimum
services and the minimum number of workers providing them should involve not only the
public authorities, but also the relevant employers’ and workers’ organizations. This not
only allows a careful exchange of viewpoints on what in a given situation can be
considered to be the minimum services that are strictly necessary, but also contributes to
guaranteeing that the scope of the minimum service does not result in the strike becoming
ineffective in practice because of its limited impact, and to dissipating possible impressions
in the trade union organizations that a strike has come to nothing because of overgenerous and unilaterally fixed minimum services. As regards the legal requirement that a
minimum service must be maintained in the event of a strike in essential public services,
and that any disagreement as to the number and duties of the workers concerned shall be
settled by the labour authority, the Committee is of the opinion that the legislation should
provide for any such disagreement to be settled by an independent body and not by the
ministry of labour or the ministry or public enterprise concerned [see Digest, op. cit.,
paras 612 and 613 ]. The Committee therefore expects that a list of enterprises or agencies
where minimum services should be maintained during a strike will be soon adopted, in full
consultation with the workers’ and employers’ organizations concerned.

728. The Committee notes that the complainant also alleges restrictions on the right of public
servants to bargain collectively with regard to wages. The Committee recalls that public
servants in state-owned commercial or industrial enterprises should have the right to
negotiate collective agreements, enjoy suitable protection against acts of anti-union
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discrimination and enjoy the right to strike, provided that the interruption of services does
not endanger the life, personal safety or health of the whole or part of theh population [see
Digest, op. cit. para. 577]. While being aware that collective bargaining in the public
sector allows for special modalities of application, the Committee considers that the
authorities should, to the greatest possible extent, promote the collective bargaining
process as a mechanism for determining the conditions of employment therein. The
Committee therefore requests the Government to ensure that priority is given to collective
bargaining as a means of determining the employment conditions of public servants, rather
than adopting legislation to restrain wages in the public sector.

729. The Committee reminds the Government that it may avail itself of the technical assistance
of the Office if it so wishes.

730. The Committee draws the legislative aspects of this case to the attention of the Committee
of Experts on the Application of Conventions and Recommendations.

The Committee’s recommendations
731. In the light of its foregoing conclusions, the Committee invites the Governing
Body to approve the following recommendations:
(a) The Committee expects that the legislation will be soon amended, in
consultations with representative workers’ and employers’ organizations
concerned, so as to ensure that public servants, who do not exercise
authority in the name of the State, enjoy the right to strike. The Committee
requests the Government to keep it informed in this respect.
(b) The Committee requests the Government, within the framework of
consultations on the reform of the Public Service Law, to ensure that the
mechanisms available to workers who are deprived of an essential means of
defending their socio-economic and occupational interests (mediation,
conciliation and/or arbitration) are impartial and rapid. The Committee
requests the Government to keep it informed in this respect.
(c) The Committee expects that a list of enterprises or agencies where minimum
services should be maintained during a strike will be soon adopted, in full
consultation with the workers’ and employers’ organizations concerned.
(d) The Committee requests the Government to ensure that priority is given to
collective bargaining as a means of determining the employment conditions
of public servants, rather than adopting legislation to restrain wages in the
public sector.
(e) The Committee reminds the Government that it may avail itself of the
technical assistance of the Office if it so wishes.
(f) The Committee draws the legislative aspects of this case to the attention of
the Committee of Experts on the Application of Conventions and
Recommendations.
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CASE NO. 2547
REPORT IN WHICH THE COMMITTEE REQUESTS
TO BE KEPT INFORMED OF DEVELOPMENTS

Complaint against the Government of the United States
presented by
— the United Automobile, Aerospace and Agricultural Implement Workers of
America International Union (UAW) and
— the American Federation of Labor and Congress of Industrial Organizations
(AFL–CIO)
Allegations: The complainants allege that a
decision of the National Labor Relations Board
(NLRB) denying graduate teaching and
research assistants at private universities the
right under the National Labor Relations Act to
engage in organizing or collective bargaining is
contrary to freedom of association principles
732. The complaint is contained in a communication from the United Automobile, Aerospace
and Agricultural Implement Workers of America International Union (UAW) as well as
the American Federation of Labor and Congress of Industrial Organizations (AFL–CIO),
dated 26 February 2007.

733. The Government replied in a communication dated 11 February 2008.
734. The United States has not ratified the Freedom of Association and Protection of the Right
to Organise Convention, 1948 (No. 87), nor the Right to Organise and Collective
Bargaining Convention, 1949 (No. 98).

A.

The complainants’ allegations
735. In their complaint dated 26 February 2007, the UAW and the AFL–CIO allege that the
US Government has violated freedom of association principles embodied in
ILO Conventions Nos 87 and 98 by depriving graduate teaching and research assistants at
private universities throughout the United States of their right to join unions and engage in
collective bargaining. The complainants use the term “graduate teaching and research
assistants”, “teaching and research assistants” and “graduate assistants” interchangeably to
refer to graduate students who perform teaching, research and administrative functions for
the university and who receive compensation in exchange for their services.

736. The complainants explain that the National Labor Relations Act (NLRA or Act),
29 U.S.C.§141 et seq., governs private-sector labour relations in the US section 2(3) of the
Act defines “[t]he term ‘employee’ … [to] include any employee … unless this subchapter
explicitly states otherwise”. Id. §152(3). Employees covered by the Act “have the right to
self-organization, to form, join or assist labour organizations, to bargain collectively
through representatives of their own choosing, and to engage in other concerted activities
for the purpose of collective bargaining or other mutual aid or protection”.

737. In 2004, the National Labor Relations Board (NLRB or Board) ruled, over the strong
dissent of two of its five members, that graduate teaching and research assistants at private
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universities have no right under the NLRA to engage in organizing or collective bargaining
because they do not come within the Act’s definition of “employee[s]” [Brown University
and the UAW, 342 NLRB 483 (Brown)]. This decision overruled the Board’s earlier,
unanimous decision in New York University (NYU) and the UAW (332 NLRB 1205
(2000) (NYU)) which held that graduate assistants are employees under the NLRA who
have the statutory right to join unions and engage in collective bargaining.

738. Pursuant to the Board’s decision in NYU, a majority of graduate assistants at NYU voted
in favour of representation by the Graduate Student Organizing Committee (GSOC)/UAW
local 2110 (GSOC/UAW), which negotiated a collective bargaining agreement on their
behalf. As a result of the decision in Brown, NYU now refuses to negotiate or deal in any
other way with GSOC/UAW. Moreover, graduate teaching and research assistants at
private universities throughout the United States have lost their statutory rights under the
NLRA to form unions and engage in collective bargaining.

739. According to the complainants, the NLRB’s decision in Brown stands in flagrant violation
of the fundamental rights of freedom of association and collective bargaining embodied in
Conventions Nos 87 and 98.

I.

Reliance on teaching assistants at
American universities
740. According to the complainants, graduate teaching and research assistants formed their first
unions in the US in 1969 at the University of Wisconsin. By 2003, graduate students at
more than 60 public and private colleges and universities had chosen union representation.
“Economic realities” in the intervening decades have made universities increasingly
dependent on graduate assistants to perform core teaching and research functions and have
“driven” graduate students’ unionization efforts.

741. Citing various sources, the complainants indicate that, as financial support for colleges and
universities lags behind escalating costs, campus administrators increasingly turn to staff
of ill-paid, overworked part- or full-time adjunct lecturers and graduate students to meet
instructional needs. These workers represent a cheaper form of labour than full-time
faculty and are often assigned the duties that full-time faculty do not want, such as
teaching undergraduates or engaging in tedious research. Indeed, the use of graduate
assistants has become so pervasive that universities simply could not function as they
currently do without their services.

742. Thus, unionization among graduate teaching and research assistants has developed as a
result of higher education trends in recent decades where universities have increasingly
sought to contain costs and function more like businesses. The resulting increased
dependence on graduate assistantships has created a group of workers who demand more
economic benefits and workplace rights.

II.

The situation at NYU
743. The complainants state that approximately 35,000 students attend NYU each year. Half are
graduate students, of whom roughly 10 per cent serve as graduate assistants, graders and
tutors. Graduate assistants at NYU are primarily doctoral candidates. In return for their
services, they receive a stipend for the semester as well as tuition remission. Before
stipends were subject to collective bargaining, they ranged from about US$6,500 per year
to US$20,000. The university pays the stipend by check on a weekly basis through its
employee payroll system. Amounts are deducted for federal, city, and state payroll taxes.
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Before they became represented by GSOC/UAW, graduate assistants generally did not
participate in the pension plan.

744. Graduate assistants generally work as teaching assistants (also called TAs). Undergraduate
courses are often conducted by professors in large lectures. TAs, under the supervision of a
professor, lead supplementary discussion sections with small groups of students enrolled in
the course. In discussion sections, TAs review the lecture materials, teach new material,
foster discussion, answer student questions, and conduct exercises or experiments that
enhance the lecture material. In addition to teaching these smaller sections and conducting
labs, TAs also hold office hours. TAs proctor and grade exams, and may help prepare
syllabi and/or conduct lectures when the faculty member is unavailable. Many other TAs
act as the “stand-alone teacher” or the “teacher of record” for undergraduate courses under
the supervision of faculty supervisors.

745. Graduate assistants who are not TAs perform a wide variety of other duties in exchange for
their stipend and tuition remission, depending on the particular graduate school within
NYU to which they are attached. Some are research assistants who assist a professor in
conducting research or experiments; others, for example, organize workshops, perform
recruiting and admissions functions, fulfil master electrician or carpenter functions on a
stage set, or participate in tutoring and mentoring in the New York City’s public schools.

746. Graduate teaching and research assistants receive training from the university and/or
handbooks that describe their responsibilities. Some departments issue contracts that set
forth the number of hours graduate assistants must work; others dictate how work is to be
made up; still others require their graduate assistants to attend mandatory staff meetings.
Graduate assistants who perform below standard may lose their stipend or receive an
alternative placement, but are not terminated from their graduate programme. Almost all
graduate assistantships require a 20-hour a week time commitment, and graduate assistants
are generally precluded from seeking other employment.

747. Only about 10 per cent of graduate students obtain assistantship positions each year. Other
graduate students may receive financial aid, such as scholarships and fellowships. Unlike
stipends, the university does not process scholarships or fellowships through its payroll
system and does not deduct taxes from them. While graduate assistants must complete
government-required employment forms – the IRS W-4 (which helps determine the
amount of taxes that an employer deducts from an employee’s pay check) and the INS
Form I-9 (which verifies that an individual’s citizenship or immigration status provides
legal authorization to work), other graduate students do not have to complete these forms.
Graduate assistant stipends are reflected in departmental budgets as “personnel” costs
while scholarships and fellowships are listed in the budget under the “financial aid”
category.

III.

The union’s attempt to gain recognition at NYU
748. In 2000, after an organizing campaign in which an overwhelming majority of graduate
teaching and research assistants employed by NYU sought representation by the UAW, the
union petitioned the NLRB to become the certified representative of the unit of “graduate
assistants … employed by New York University” for purposes of collective bargaining.
NYU opposed certification on the ground that graduate assistants are students rather than
employees under section 2(3) of the Act, and are therefore not entitled to organize and
bargain collectively.

749. After conducting an extensive hearing, in April 2000, a Regional Director of the Board
issued a decision rejecting the employer’s challenge and ordering a secret ballot election.
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Although the election took place shortly thereafter, the ballots were impounded after the
NLRB granted the university’s request for review of the Regional Director’s decision.

IV.

The Board’s decision in NYU
750. In October 2000, the Board unanimously upheld the Regional Director’s decision and held
that graduate teaching and research assistants are employees within the meaning of
section 2(3) of the Act. The Board rejected NYU’s contention that the graduate assistants
were “predominantly students”, who could not simultaneously be employees under the
Act. “[W]e find there is no basis to deny collective bargaining rights to statutory
employees merely because they are employed by an educational institution in which they
are enrolled as students.”

751. The Board based its decision on the Act’s “broad” definition of “employee”, which
“includes[s] ‘any employee’”. Under that definition, “[u]nless a category of workers is
among the few groups specifically exempted from the Act’s coverage, the group plainly
comes within the statutory definition of ‘employee’”. The Board noted that its conclusion
was consistent with the common law principle that a master–servant “relationship exists
when a servant performs services for another, under the other’s control or right of control,
and in return for payment”.

752. The Board found “ample evidence … that graduate assistants plainly and literally fall
within the meaning of ‘employee’ as defined in section 2(3)”:
The uncontroverted and salient facts established that graduate assistants perform services
under the control and direction of the employer, and they are compensated for these services
by the employer. Graduate assistants work as teachers or researchers. They perform their
duties for, and under the control of, the employer’s departments or programs. Graduate
assistants are paid for their work and are carried on the employer’s payroll system. The
graduate assistant’s relationship with the employer is thus indistinguishable from a traditional
master–servant relationship. … We, therefore, find this evidence sufficient to support the
conclusion that graduate assistants are employees as defined in section 2(3) of the Act.

The Board observed that it had recently applied these same principles in Boston Medical
Center [30 NLRB 152 (1999)] in which it held that medical interns, residents and fellows
who worked at a teaching hospital “were employees under section 2(3) notwithstanding
that they were also students”.

753. Contrary to NYU’s argument, the Board found the part-time nature of graduate assistants’
work of no consequence to the determination of employees status. The Board also rejected
the university’s claim that teaching and research assistants receive financial aid rather than
compensation. Unlike students on financial aid, graduate assistants “perform work, or
provide services, for the employer under terms and conditions (e.g. hours of work and
instructional curriculum) controlled by the employer” “in exchange for consideration”. Nor
did the Board give credence to NYU’s contention that graduate assistants’ work is
“primarily educational”. “It is undisputed that working as a graduate assistant is not a
requirement for obtaining a graduate degree in most departments.”

754. Finally, the Board resoundingly rejected NYU’s argument that giving graduate teaching
and research assistants the right to engage in collective bargaining would “infringe on the
employer’s academic freedom”. Noting that the Board had asserted jurisdiction over
private, not-for-profit universities as early as 1971 and had approved bargaining units of
faculty members since then, the Board concluded, “[a]fter nearly 30 years of experience
with bargaining units of faculty members, we are confident that in bargaining concerning
units of graduate assistants, the parties can confront any issues of academic freedom as
they would any other issue in collective bargaining”. And, the Board reiterated its belief
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“that unionism and collective bargaining are dynamic institutions capable of adjusting to
new and changing work context and demands in every sector of our economy”.

V.

Events after the NYU decision
755. The Board counted the ballots after issuing its decision and a majority of graduate
assistants voted for union representation. Nonetheless, NYU refused to recognize and
bargain with the UAW for several months. Only on the eve of a strike vote by the graduate
assistants in March 2001, did the university agree to recognize the union and commence
collective bargaining.

756. The union won major economic gains for the employees in the first collective bargaining
agreement covering teaching assistants at a private university. The agreement covered pay
raises (which in some cases doubled the stipend received by graduate assistants), holidays,
sick leave, reimbursement for professional development, employer-sponsored health
coverage (which saved employees US$1,000 per year per person), a grievance and
arbitration procedure, and other terms and conditions of employment. It was set to expire
in August 2005.

757. The victory at NYU spurred graduate teaching and research assistants at other major
American universities to organize. The UAW filed petitions for elections at Columbia
University, Brown University, Cornell University and Tufts University, each one
supported by a majority of graduate assistants at the institution. The union also engaged in
organizing drives at Yale University, Harvard University, George Washington University,
the University of Southern California and Massachusetts Institute of Technology.

758. In May 2001, the union filed a petition with the Board on behalf of graduate teaching and
research assistants at Brown University. In a repeat of the NYU proceedings, Brown
reiterated the argument that graduate assistants are students who do not enjoy the statutory
rights granted to employees under the NLRA. In November 2001, a regional director of the
Board rejected that argument, found once again that teaching and research assistants are
employees within the meaning of the Act, and directed an election. The university filed a
request for review. By now, the composition of the NLRB had changed.

VI.

The Board’s decision in Brown University
759. In July 2004, the Board decided Brown University and overturned NYU. In a 3–2 decision,
the Republican majority concluded that graduate teaching and research assistants “are
primarily students and have a primarily educational, not economic, relationship with their
university”. Citing what it characterized as a “long-standing rule” against “asserting
jurisdiction over relationships that are primarily educational”, the Board held that graduate
teaching assistants, including those at Brown, “are not statutory employees” under the
NLRA.

760. The majority reached its holding by examining facts virtually identical to those of NYU.
This time, however, it relied on the fact that “status as a graduate student assistant is
contingent on … continued enrolment as [a] student” and that “the faculty oversees
graduate teaching assistants in their role as research or teaching assistant”. The majority
found that teaching is “an important component of most graduate programs” and that the
money graduate assistants receive “is financial aid” rather than “consideration for work”.

761. Building on its view that the relationship between graduate students and the university is
primarily educational, the majority also concluded that collective bargaining, which is
“fundamentally an economic process”, would be of “dubious value” “because educational
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concerns are largely irrelevant to wages, hours, and working conditions”. Moreover, the
Board this time embraced the university’s argument that collective bargaining between
graduate teaching and research assistants and the university would infringe on academic
freedom because it would deal with “broad academic issues involving class size, time,
length, and location, as well as issues over graduate assistants’ duties, hours, and stipends”.

762. The dissent characterized the decision as “woefully out of touch with contemporary
academic reality” in which universities employ assistants to perform faculty functions. The
dissent also emphasized that the NLRB defines “employee” as “any employee” not
explicitly excluded, and “reflects the common law agency doctrine of the conventional
master–servant relationship”. “We do not understand the majority to hold that graduate
assistants in this case are not common law employees”, but only that their primary
relationship with the university is educational. However, “[n]othing in section 2(3)
excludes statutory employees from the Act’s protections, on the basis that the employment
relationship is not their ‘primary’ relationship with their employer”.

763. While the majority asserted that the terms and conditions of graduate assistant employment
are incompatible with collective bargaining, the dissent noted that “collective bargaining
over these precise issues is being conducted successfully in universities across the nation”,
and cited NYU as “a case in point”. That agreement (attached to the complaint) “addresses
such matters as stipends, pay periods, discipline and discharge, job posting, a grievanceand-arbitration procedure, and health insurance”, and also includes a “management and
academic rights clause” which provides that “[d]ecisions regarding who is taught, what is
taught, how it is taught and who does the teaching involve academic judgement and shall
be made at the sole discretion of the university”.

764. Finally, the dissent rejected the majority’s assertion that collective bargaining is
incompatible with academic freedom. That claim, according to the dissent, rests on the
misguided notion that academic freedom encompasses each and every managerial
prerogative of the university. Instead, academic freedom “properly focuses on efforts to
regulate the content of the speech engaged in by university or those affiliated with it”. Any
claims of incompatibility between this right of free speech by the university and collective
bargaining are “pure conjecture”.

VII.

Events after the Board’s decision
in Brown University
765. When the UAW agreement with NYU expired at the end of August 2005, the university
refused to deal or engage in contract renewal talks with the union. Graduate assistants went
on strike in November 2005. In response, many professors moved classes to off-campus
sites to avoid crossing picket lines, and a number of departments expressed support for the
union’s efforts. The strike continued into the 2006 spring semester, when the University
cut stipends and locked out strikers by unilaterally transferring them out of teaching
positions. The strike officially expired at the end of the spring semester in May. Classes for
the fall semester began in September with no change in position by the university.

766. The Brown decision has had a wide-ranging and uniformly destructive effect on organizing
in higher education. Active organizing campaigns at private universities including Yale,
Brown and Tufts, stymied as a direct result of the 2004 decision. The union’s victory at
Columbia University became moot and the election at the University of Pennsylvania was
voided.

767. While the right to organize and bargain at public universities is a matter of state law, the
state educational system have found a way to turn the decision in Brown to their
advantage. In the State University of New York system where graduate assistants are
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represented by the Communications Workers of America (CWA), the university has set up
a private research foundation that allows it to hire non-union research assistants. In many
cases, non-union graduate assistants work alongside their unionized co-workers doing the
same kinds of work, but without the protections of a union contract. Those workers’ efforts
to organize a union were stymied in 2004 after the Brown decision.

768. The complainants conclude by noting that Convention No. 87 guarantees the right of
freedom of association to workers “without distinction whatsoever”. Convention No. 98
guarantees the right of collective bargaining, which lies at the core of associational
freedom, to an equally broad universe of workers. The NLRB’s decision in Brown
University deprives graduate assistants who work for the university of these fundamental
rights.

769. The complainants request the Committee to instruct the United States Government to take
immediate measures to restore the right of freedom of association and collective
bargaining to the thousands of graduate teaching and research assistants in private
universities throughout the nation who have been stripped of their rights by the Board’s
decision in Brown University.

B.

The Government’s reply
770. In a communication dated 11 February 2008, the Government indicates that the United
States has not ratified Conventions Nos 87 and 98 and therefore has neither international
law obligations under these instruments nor any obligation to accord their provisions
domestic effect in US law. Nonetheless, the US Government has on numerous occasions
demonstrated that its labour law and practice are in conformance with the principles
underlying Conventions Nos 87 and 98, and the ILO supervisory bodies have generally
upheld this view. The Government adds that the ILO Declaration is a non-binding
statement of principles, not a treaty, and it therefore gives rise to no legal obligations.
However, the US Government has submitted annual reports under the follow-up procedure
established by the ILO Declaration that demonstrate that it respects, promotes and realizes
the fundamental principles and rights at work embodied in the Declaration and the ILO
Constitution.

771. The Government goes on to indicate that the decision of the US National Labor Relations
Board (NLRB or Board), in Brown University [342 NLRB 483 (2004) (Brown)], as well as
previous and more recent decisions of the Board involving graduate students, do not
conflict with fundamental ILO principles of freedom of association, the right to organize,
or collective bargaining. The Brown case concerns only the definition in the National
Labor Relations Act (NLRA) of “employee,” and its holding is based upon graduate
student assistants’ primary status as students. In fact, the Brown decision marked a return
to long-standing Board precedent that it shall not assert jurisdiction over relationships that
are primarily educational. In view of the particular facts of the case, the Board concluded
that graduate student assistants at Brown University are students rather than “employees”
as defined by the NLRA and are, therefore, not covered by the specific legal mechanisms
established by the NLRA. They nevertheless enjoy the full panoply of associational rights
guaranteed by the US Constitution, through which they may address the terms of their
appointments or other issues. Consequently, graduate student assistants at every United
States university may organize, form unions, and seek collectively – as students – to reach
agreement over the terms of their academic engagements.
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I.

NLRA definition of “employee”
772. The Government indicates that the issues raised in this complaint turn principally on the
definition of “employee” set forth in section 2(3) of the NLRA. The NLRA was enacted in
1935, and amended in 1947, for the purpose of reducing disruptions to commerce due to
labour strife. The US Congress declared it to be national policy “to eliminate the causes of
certain substantial obstructions to the free flow of commerce ... by encouraging the
practice and procedure of collective bargaining and by protecting the exercise by workers
of full freedom of association, self-organization, and designation of representatives of their
own choosing, for the purposes of negotiating the terms and conditions of their
employment or other mutual aid or protection” (29 U.S.C. §151). As emphasized by the
Board in Brown, the NLRA’s protections are premised on a fundamentally economic
relationship, and the determination of whether or not a person is an “employee” for
purposes of the NLRA hinges on the existence of such a relationship. The absence of such
a relationship underpinned the Board’s conclusion that graduate student assistants are not
“employees” within the meaning of the NLRA definition.

773. An “employee” is defined in the NLRA as follows:
The term “employee” shall include any employee, and shall not be limited to the
employees of a particular employer, unless this subchapter explicitly states otherwise, and
shall include any individual whose work has ceased as a consequence of, or in connection
with, any current labor dispute or because of any unfair labor practice, and who has not
obtained any other regular and substantially equivalent employment, but shall not include any
individual employed as an agricultural laborer, or in the domestic service of any family or
person at his home, or any individual employed by his parent or spouse, or any individual
having the status of an independent contractor, or any individual employed as a supervisor, or
any individual employed by an employer subject to the Railway Labor Act [45 U.S.C. 151 et
seq.], as amended from time to time, or by any other person who is not an employer as herein
defined.

According to the Government, the question whether a particular class of workers is
covered under the law is very fact intensive.

II.

The Board’s decision in Brown
774. The Government indicates that the status of graduate students under the NLRA has a long
history. The Brown decision restored long-standing Board precedent concerning the status
of graduate students. Brown also is consistent with the Board’s “long-standing rule that it
will not assert jurisdiction over relationships that are ‘primarily educational’”.

775. The facts in Brown were that Brown University enrolled approximately 7,200 students, of
whom over 1,300 were graduate students. As of May 2001 over 1,100 of these graduate
students were seeking PhD degrees. At the time of the hearing in the case, approximately
375 graduate students had been awarded teaching assistantships, 220 served as research
assistants, 60 served as proctors, and approximately 300 had received fellowships.
Teaching assistants are expected to lead a small section of a large lecture course taught by
a professor; research assistants generally conduct research under the direction of a faculty
member; proctors may perform a wide variety of tasks but generally do not teach or
perform research. Graduate students receiving fellowships are not required to be engaged
in teaching or departmental assignments.

776. Most PhD candidates at Brown University must teach in order to obtain their degrees.
Although graduate student teaching assistants receive money from Brown, so do fellows
who perform no teaching or research services. The faculty of each university department is
responsible for awarding teaching and research assistantships, or proctorships. The nature
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of the graduate students’ teaching duties is determined by the department involved, in
conjunction with university administration. The facts in the case thus demonstrate that
there was no relationship between the money received by a graduate student and any
teaching, research, or administrative services rendered.

777. Approximately 75–85 per cent of the graduate students at Brown University receive
financial assistance. This financial support is not dependent on whether the student
teaches, performs research, or serves as a proctor. In awarding financial assistance, the
university considers academic merit and financial need. The amount of funding a student
receives is generally the same regardless of whether the student is awarded a fellowship, a
teaching or research assistantship, or a proctorship. The university treats these funds as a
financial assistance package which often combines this assistance with tuition remission
and health insurance coverage. As part of this financial assistance package, the amount of
the stipend for any of these activities is generally fixed and bears no relation to hours
worked. Thus, the facts in Brown demonstrate that the support provided to the graduate
student assistants was financial assistance to students, not wages for services rendered.

778. In concluding that the graduate students in Brown were not “employees” under the NLRA,
the Board relied on these facts and noted the following in particular: (1) only enrolled
graduate students are awarded teaching assistantships; (2) most of the academic
departments at Brown University require teaching as a condition for earning a degree;
(3) monies paid to graduate student assistants are provided as financial aid rather than
compensation for work; and (4) there was a mutuality of interest in the student–university
relationship, in contrast to the adversarial nature of the employer–employee relationship.
The Board also was concerned that allowing graduate student assistants to engage in
collective bargaining as employees “would have a deleterious impact on overall
educational decisions by the Brown faculty and administration. These decisions would
include broad academic issues involving class size, time, length, and location, as well as
issues over graduate assistants’ duties, hours, and stipends”. For all these reasons, the
Board concluded that imposing collective bargaining on the student–university relationship
would not effectuate national labour policy or be consistent with the intent of the NLRA:
[O]ur decision turns on our fundamental belief that the imposition of collective
bargaining on graduate students would improperly intrude into the educational process and
would be inconsistent with the purposes and policies of the Act.

779. The Board’s decision thus reflects that the teaching and research responsibilities of
graduate student assistants are intimately bound up with meeting their academic
obligations. It would make no more sense to compel a university to bargain with graduate
students over duties, hours, and stipends, than over course content, dissertation
requirements, or the required minimum grade point average.

III.

Consistency of the Brown decision with longstanding Board precedent
780. As noted above, the Board’s decision in Brown represented a return to long-standing
precedent involving the status of graduate student assistants. In perhaps its earliest decision
on the issue, Adelphi University [195 NLRB 639 (1972)], the Board held that graduate
student assistants are primarily students and should therefore be excluded from a unit of
regular faculty members seeking recognition as a bargaining unit. The Board reasoned that
“graduate assistants are primarily students and they therefore do not share a similar
community of interest with the faculty members and professional librarians”. The Board
continued:
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The graduate assistants are graduate students working toward their own advanced
academic degrees, and their employment depends entirely on their continued status as such.
They do not have faculty rank, are not listed in the University’s catalogues as faculty
members, have no vote at faculty meetings, are not eligible for promotion or tenure, are not
covered by the University personnel plan, have no standing before the University’s grievance
committee, and, except for health insurance, do not participate in any of the fringe benefits
available to faculty members. Graduate assistants may be elected by the students as their
representatives on student–faculty committees. Unlike faculty members, graduate assistants
are guided, instructed, assisted, and corrected in the performance of their assistantship duties
by the regular faculty members to whom they are assigned.

781. Other Board decisions from this time period similarly held that university students should
be excluded from non-student bargaining units: See Cornell Univ., 202 NLRB 291 (1973);
Georgetown Univ., 200 NLRB 215 (1972); Coll. Of Pharm. Sci., 197 NLRB 959 (1972).
These decisions did not address the scope of the NLRA definition of “employee” but are
nonetheless instructive as to the Board’s treatment of graduate students.

782. The Board first interpreted the term “employee” with respect to graduate students when it
held that graduate students who receive stipends and grants to perform research for
advanced degrees are not “employees” under section 2(3) of the NLRA in Leland Stanford
Junior University [214 NLRB 621 (1974)]. As in Brown, the Board noted that the financial
assistance received by graduate student assistants was not determined by the nature or
extent of any services rendered or by their intrinsic value. The Board reasoned that there
were important distinctions between the compensation systems for regular faculty and
graduate student assistants:
[T]here is no correlation between [the work] being done and the amount received by the
student, nor is there a correlation between the hours spent in research and the amount received.
Furthermore, although [research assistants] are paid through Stanford’s payroll machinery,
they do not share the fringe benefits of employees but do have the privileges enjoyed by other
students. Thus they have the student health care and insurance, share in various campus
activities, and may use student housing; they get no vacation, sick leave, or retirement benefits
and have no schooling benefits for their children.

783. As in Brown, the graduate student research assistants in Stanford were all enrolled as PhD
candidates, were required to perform research to obtain their degree, received academic
credit for performing research, and received financial assistance unrelated to the nature or
value of the research they performed.

784. The Board has been consistent in its treatment of students who perform work as a part of
their academic programme. The reasoning in Adelphi and Leland Stanford was later
applied in Cedars–Sinai Medical Center [223 NLRB 251 (1976)], and St. Clare’s Hospital
& Health Center [229 NLRB 1000 (1977)], where the Board held that medical interns,
residents, and fellows are primarily students and, therefore, not “employees” within the
meaning of the NLRA. Because their relationship with their institutions is predominantly
academic rather than economic in nature, the Board reasoned that such interests are not
“readily adaptable to the collective-bargaining process”. The Board further reasoned that
the graduate interns, residents and fellows (“house staff”) in those cases were primarily
engaged in educational training; entered into a relationship with a hospital mainly to fulfil
educational requirements of state or specialty boards; received pay more in the nature of a
living allowance than as compensation for services, and such pay did not depend on hours
worked or on the nature of the services rendered; and the house staff tenure was of
relatively short duration with little chance that a regular employment relationship would be
established following completion of the programme. Although the Board later overruled
St. Clare’s and Cedars–Sinai in Boston Medical Center [330 NLRB 152 (1999)], the latter
decision did not address the status of graduate student assistants (such as those at issue in
Brown) who have not received their academic degree.
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785. Against this long-standing and consistent approach to the status of graduate students, the
Board briefly reversed course in New York University [332 NLRB 1205 (2000) (NYU)],
and held that graduate student assistants were covered employees under the NLRA. The
Board reasoned that graduate student assistants are not specifically excluded from the
NLRA definition of employee, and perform services for which they are compensated under
the control and direction of the university employer. Brown decided only four years later,
soundly rejected this reasoning, overruled NYU, and restored the Board’s long-standing
doctrine that graduate student assistants’ primary status as students excluded them from the
NLRA definition of “employee”.

786. Recent cases relating to the status of research assistants in educational institutions further
confirm the Board’s approach in Brown. In June 2007, the Board revisited these questions
in the Research Foundation of the State University of New York, 350 NLRB No. 18 (2007)
and the Research Foundation of the City University of New York, 350 NLRB No. 19
(2007). In the Research Foundation cases, the Board distinguished Brown and held that
student research assistants were “employees” under the NLRA. The Board relied on
several factors which distinguished the Research Foundation cases from Brown, including
that the employer research foundations, which managed research programmes, were not
universities and did not confer degrees or admit students. Although the research assistants
were enrolled as students at the parent university, they were supervised in their work by
foundation project directors, not university faculty. Unlike Brown, there was no
relationship between the compensation paid to the research assistants and the financial aid
that students received from the university. Although research assistants at the foundations
must also be enrolled at the university, work on projects closely related to their academic
dissertations, and generally leave their research assistant positions when they graduate, the
Board reasoned that those factors showed only that the research assistants have a primarily
educational relationship with the university, not with the research foundation. The Board
therefore held that the research assistants in these cases were “employees” under the
NLRA.

IV.

Consistency of the Brown decision is
with ILO principles
787. The Board’s decision in Brown that graduate student assistants are students rather than
employees, and that they are consequently not covered by the NLRA, does not conflict
with ILO standards. In fact, graduate student teaching assistants are not hired as employees
into a PhD programme; instead they are admitted as students based on their academic
qualifications, and their teaching and research responsibilities (to the extent they have any)
are part and parcel of meeting their degree requirements.

788. None of the CFA cases cited by the complaint stand for the proposition that graduate
students are entitled to the rights accorded to workers under ILO Conventions. Indeed, the
complainants concede that the CFA has never addressed a complaint involving graduate
students. The complaint cites several cases involving teachers, apprentices, and employees
in work opportunity programmes, but none of these examples are pertinent: the workers in
those cases were not students in a student–educational institution relationship, and were
paid for services rendered. By contrast, graduate students such as those in Brown receive
funds from their university as part of a financial aid package, which may include tuition
remission and payment of the university health plan fee. These packages are awarded as
academic financial assistance – without regard for whether the graduate students perform
teaching or research – and not as wages for services performed.

789. The fundamental rights embodied in ILO Conventions flow to workers engaged in an
economic relationship, not to students engaged in a primarily academic relationship. The
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work performed by graduate student assistants in Brown did not change their status as
students. As the Board noted: “It is clear to us that graduate student assistants, including
those at Brown, are primarily students and have a primarily educational, not economic,
relationship with their university.”

790. The Board’s decision in Brown is solidly grounded on the facts of that case, which compel
the conclusion that the graduate assistants at issue are primarily students. To impose
collective bargaining on this academic relationship context would intrude upon educational
decisions by the university faculty and administration. Collective bargaining over such
issues as class size, time, length, location, as well as students’ duties, hours, and stipends,
“would intrude upon decisions over who, what, and where to teach or research”. It would
be incongruous indeed if ILO Conventions were interpreted to require a university that
awards a work–study position as part of a financial aid package to bargain with the student
over the terms of that package and the extent to which any tasks performed in the work–
study assignment count toward an academic degree.

791. Even though they are not “employees” under the NLRA, graduate student assistants
nonetheless enjoy all the associational rights guaranteed under the US Constitution,
through which they may address the terms of their appointment. Developments at New
York University (NYU) following the Brown decision are instructive here. In light of
Brown, and NYU’s history with the labour organization representing graduate student
assistants, the NYU provost determined that it would no longer recognize the union as the
students’ bargaining unit representative. However, the university encouraged graduate
student assistants to develop an alternative mechanism through which to bargain over
terms and conditions of their appointments. A Graduate Affairs Committee (GAC) of the
Student Senators Council/University Committee on Student Life was created and charged
with “the responsibility of developing a plan for a new organization to provide voice and
representation for NYU’s graduate student assistants”. The GAC proposed the creation of a
new House of Delegates to represent graduate student interests:
The House of Delegates will be an internal NYU student organization which is a new
governance structure for graduate assistants that is parallel and independent of, but not
coincident to, existing student governance mechanisms. It will designate a small Conference
Committee to confer with the administration on an annual basis about the terms and conditions
of financial aid and benefits afforded to affected graduate assistants/fellows in future years –
those beyond the years for which the administration has already announced financial aid and
benefits provisions.

792. The president and provost of NYU accepted these student proposals on behalf of the
administration. Graduate student associations at other institutions have also been
successful in bargaining for improved terms. Such developments undercut the
complainants’ arguments that Brown stripped graduate students of their fundamental
associational rights. Brown holds only that the compulsory bargaining mechanisms
available under the NLRA do not fit and were not intended for the primarily educational
relationships that graduate student assistants have with their parent universities.

793. The complaint therefore confuses Board jurisdiction over graduate student assistants with
the fulfilment of their associational rights. The question whether graduate student
assistants are “employees” under the NLRA – and therefore entitled to the compulsory
processes of the law – is completely different from whether their associational rights have
been violated. If, as the complainants assert, it were the case that a party’s inability to
invoke the processes of the NLRA and the authority of the Board constituted a per se
violation of ILO Conventions, then any country lacking a labour board with authorities
equivalent to those of the Board would be in violation of ILO Conventions. The NLRA
was designed to foster industrial peace and promote collective bargaining between
employers and employees within the context of economic relationships. It was not intended
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to compel a university to bargain with students over grades, degree requirements, or
research obligations.

794. Graduate student assistants nevertheless enjoy the full panoply of associational rights
provided by the First Amendment of the US Constitution. Graduate student assistants at
every US university may organize, form unions, take political actions, engage in peaceful
protest, and seek collectively – as students – to reach agreement over the terms of their
academic engagements. No Board decision interpreting United States statutory law can
override the US Constitution and deny graduate student teaching and research assistants
their right to form and join unions or employee associations. United States law and practice
with respect to such students is therefore fully consistent with the principles underlying
Convention No. 87.

795. In conclusion, the Government notes that the Board correctly restored long-standing
precedent when it decided in Brown that “graduate student assistants who are admitted
into, not hired by, a university, and for whom supervised teaching or research is an integral
component of their academic development”, are “students”, not “employees”, under the
NLRA. The Board’s jurisprudence balances due regard for the students’ associational
rights, as well as considerations of academic freedom, and is mindful of the need to avoid
compelling universities to negotiate with students over the terms of their academic degrees.
Graduate student assistants and their representatives retain the right to associate freely and
collectively, and to participate fully in democratic processes, by engaging universities in
discussions about their conditions of appointment. Brown therefore provides no basis upon
which to question the United States commitment to the fundamental principles of the ILO.

C.

The Committee’s conclusions
796. The Committee notes that the present case concerns allegations that a decision of the
National Labor Relations Board (NLRB) denying graduate teaching and research
assistants at private universities the right under the National Labor Relations Act (NLRA)
to engage in organizing or collective bargaining, is contrary to freedom of association
principles. The Committee notes that the complainant does not refer to the academic
activities of graduate teaching and research assistants as students, but rather to their
employment in core teaching and research functions of the universities.

797. As a preliminary matter, the Committee, noting that the Government reiterates the
statement it made in previous cases concerning the absence of ratification of Conventions
Nos 87 and 98 and the non-binding nature of the ILO Declaration on Fundamental
Principles and Rights at Work, wishes to recall once again, as it had done when examining
Cases Nos 2227 [332nd Report, para. 600] and 2460 [344th Report, para. 985], that since
its creation in 1951, it has been given the task to examine complaints alleging violations of
freedom of association whether or not the country concerned has ratified the relevant ILO
Conventions. Its mandate is not linked to the 1998 ILO Declaration – which has its own
built-in follow-up mechanisms – but rather stems directly from the fundamental aims and
purposes set out in the ILO Constitution. The Committee has emphasized in this respect
that the function of the International Labour Organization in regard to trade union rights
is to contribute to the effectiveness of the general principle of freedom of association and
to protect individuals as one of the primary safeguards of peace and social justice [see
Digest of decisions and principles of the Freedom of Association Committee, fifth
edition, 2006, para. 1, and Annex I, para. 13]. It is in this spirit that the Committee
intends, as it did in previous cases, to pursue its examination of the present complaint.

798. The Committee notes that the complainants object to a decision reached by the NLRB in
Brown University (Brown). According to the complainants, the NLRB reversed in Brown
its own case law established in New York University (NYU), in order to find that teaching
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and research assistants are excluded from the protection of freedom of association and the
right to organize under the NLRA because they are primarily students and have a
primarily educational, not economic, relationship with their university. Moreover, the
NLRB found that in these conditions collective bargaining, which is fundamentally an
economic process, would be of dubious value because educational concerns are largely
irrelevant to wages, hours of work and working conditions.

799. The complainants argue that the decision is wrong and contrary to freedom of association
principles for the following reasons: (i) teaching and research assistants perform core
educational functions described in detail in the complainants’ allegations; (ii) these
workers represent a cheaper form of labour than full-time faculty and the need to improve
their condition has driven efforts to achieve their unionization and ensure their
representation in collective bargaining; (iii) in 2000 the NLRB had found unanimously
that the NLRA’s broad definition of employee covers “any employee” and that graduate
assistants are employees as they perform services under the control and direction of the
employer and are compensated for these services by the employer; moreover, the NLRB
had rejected the argument that giving graduate teaching and research assistants the right
to engage in collective bargaining would infringe on the employer’s academic freedom, by
stating that “we are confident that in bargaining concerning units of graduate assistants,
the parties can confront any issues of academic freedom as they would any other issue in
collective bargaining”; and (iv) the Brown decision had a destructive effect on organizing
in higher education and in particular, led to the refusal of NYU to renegotiate the
agreement previously reached with one of the complainants (UAW) which expired at the
end of August 2005.

800. The Committee notes from the reply of the Government that the NLRB’s decision in Brown
is not a reversal of its previous case law but rather a return to long-standing precedent
which had been interrupted with the decision reached in NYU. In particular, in concluding
that the graduate students in Brown were not “employees” under the NLRA, the NLRB
relied on the following considerations: (1) only enrolled graduate students are awarded
teaching assistantships; (2) most of the academic departments at Brown University require
teaching as a condition for earning a degree; (3) monies paid to graduate student
assistants are provided as financial aid rather than compensation for work; and (4) there
was a mutuality of interest in the student–university relationship, in contrast to the
adversarial nature of the employer–employee relationship. The NLRB was also concerned
that allowing graduate student assistants to engage in collective bargaining as employees
“would have a deleterious impact on overall educational decisions by the Brown faculty
and administration. These decisions would include broad academic issues involving class
size, time, length, and location, as well as issues over graduate assistants’ duties, hours,
and stipends”. For all these reasons, the NLRB concluded that imposing collective
bargaining on the student–university relationship would not effectuate national labour
policy or be consistent with the intent of the NLRA which is premised on a fundamentally
economic relationship.

801. The Committee recalls that all workers without distinction whatsoever, including without
discrimination in regard to occupation, should have the right to establish and join
organizations of their own choosing [see Digest, op. cit., para. 216]. The Committee has
always conferred a very broad meaning to the sense of the term “worker” and has found
on various occasions that this principle applies to teachers, instructors, temporary
workers, workers undergoing a period of work probation and workers hired under training
contracts, apprentices, etc. [see Digest, op. cit., paras 235, 236, 237, 255, 256, 257, 258,
259]. In light of the wealth of information provided to it by the complainants concerning
the nature of the relationship between graduate teaching and research assistants and their
universities, the former being paid for work and services rendered under the control and
direction of the latter (as a result of which they have their stipends processed through the
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employee payroll system, subject to tax deductions and proof of legal authorization to
work), the Committee sees no basis on which to exclude teaching and research assistants
from the long-standing principle mentioned above. The Committee considers that teaching
and research assistants in so far as they are workers should be ensured full protection of
their right to organize.

802. The Committee further notes that, for its part, the Government confirms that graduate
student assistants enjoy the full panoply of associational rights provided by the First
Amendment of the US Constitution and may thus organize, form unions, take political
actions, engage in peaceful protest, and seek collectively – as students – to reach
agreement over the terms of their academic engagements. The Committee notes that the
Government’s objections are centered on the question of the right to engage in collective
bargaining. In particular, the Government considers that collective bargaining, which is
premised on an adversarial economic relationship, is not appropriate for teaching and
research assistants who have a primarily academic relationship with the University in
which they are enrolled. The Government recalls that the NLRA was designed to foster
industrial peace by promoting collective bargaining between employers and employees
within the context of economic relationships; it was not intended to compel a university to
bargain with students over grades, degree requirements, or research obligations. It thus
expresses the concern that collective bargaining in this case may compel a university to
negotiate issues like grades, degree requirements or research obligations. Furthermore,
the Committee notes that the Government proposes alternative mechanisms of
negotiations, excluding trade unions, as more appropriate for teaching and research
assistants. Thus, the Committee notes from the Government’s reply that after the NLRB
decision in Brown, NYU determined that it would no longer recognize the union as the
students’ bargaining unit representative and encouraged graduate student assistants to
develop an alternative mechanism through which to bargain over terms and conditions of
their appointments. Thus, a Graduate Affairs Committee (GAC) of the Student Senators
Council/University Committee on Student Life was created and charged with “the
responsibility of developing a plan for a new organization to provide voice and
representation for NYU’s graduate student assistants”. The GAC proposed the creation of
a new House of Delegates to represent graduate student interests. The president and
provost of NYU accepted these student proposals on behalf of the administration.
Graduate student associations at other institutions have also been successful in bargaining
for improved terms. Such developments undercut, according to the Government, the
complainants’ arguments that Brown stripped graduate students of their fundamental
associational rights.

803. As a general principle, the Committee recalls that it has drawn attention to the importance
of promoting collective bargaining, as set out in Article 4 of Convention No. 98, in the
education sector [Digest, op. cit., para. 900] and emphasizes that the right to bargain
freely with employers constitutes an essential element of freedom of association. As
regards the education sector, however, a distinction may be made between matters that
essentially concern the determination of the broad lines of educational policy, which may
be excluded from collective bargaining, and matters relating to conditions of employment,
which should be subject to collective bargaining. The Committee observes in this regard
that the collective agreement between NYU and the complainant UAW (provided by the
complainants) is confined to addressing such matters as stipends, pay periods, discipline
and discharge, job posting, grievance and arbitration procedures and health insurance
and excludes “[d]ecisions regarding who is taught, what is taught, how it is taught and
who does the teaching” which “involve academic judgement and shall be made at the sole
discretion of the university”.

804. The Committee observes that the Government emphasizes that graduate teaching and
research assistants should be considered as being primarily in an educational relationship
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with their university, while the complainant asserts the specifically employment aspects of
their relationship to the university. The Committee considers that, while there may be some
linkages between the educational and employment relationship of graduate teaching and
research assistants to their university, a series of other concrete elements leads the
Committee to consider that graduate teaching and research assistants, in so far as they are
workers, should, like all other workers, enjoy the right to bargain collectively over the
terms and conditions of their employment, excluding academic requirements and policies,
so as to protect and promote their occupational interests. In that capacity, this right should
include being represented in negotiations by the union of their choice and having sufficient
protection for the exercise of their trade union rights. Thus, the Committee requests the
Government to take the necessary steps, including legislative, if necessary, to ensure that
graduate teaching and research assistants, in their capacity as workers, are not excluded
from the protection of freedom of association and collective bargaining. The Committee
requests to be kept informed of progress made in this respect.

The Committee’s recommendation
805. In the light of its foregoing conclusions, the Committee invites the Governing
Body to approve the following recommendation:
The Committee requests the Government to take the necessary steps,
including legislative, if necessary, to ensure that graduate teaching and
research assistants, in their capacity as workers, are not excluded from the
protection of freedom of association and collective bargaining. The
Committee requests to be kept informed of progress made in this respect.

CASE NO. 2586
DEFINITIVE REPORT

Complaint against the Government of Greece
presented by
the Greek Telecom Employees’ Federation (OME–OTE)
Allegations: The complainant alleges that the
Government cancelled in part the collective
agreements concluded with the administration
of the Greek Telecommunications Organization
(OTE) on the internal rules of the organization,
through the adoption of a law providing that the
internal rules of OTE shall be replaced by the
internal rules of one of its subsidiaries which
had been elaborated without the participation of
the trade unions
806. The complaint is contained in communications from the Greek Telecom Employees’
Federation (OME–OTE) dated 20 June and 31 July 2007.

807. The Government replied in a communication dated 4 January 2008.
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808. Greece has ratified the Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87), and the Right to Organise and Collective Bargaining
Convention, 1949 (No. 98).

A.

The complainant’s allegations
809. In communications dated 20 June and 31 July 2007, the Greek Telecom Employees’
Federation (OME–OTE) alleges that the Government unilaterally modified collective
agreements concerning the terms and conditions of employees of the Greek
Telecommunications Organization (OTE). According to the complainant, the OTE
constitutes the most important telecommunications company of Greece. In the past, the
organization belonged to the state but is today privatized in large part and its shares are
held by private investors. For a long time, stable industrial relations prevailed within the
organization and a large number of collective agreements had been concluded through
dialogue. The two parties therefore managed to jointly regulate all the differences between
them through the years. Professional relations were regulated in part by the General
Internal Rules of OTE (GKP-OTE) which had been agreed upon through collective
bargaining. There is also a body of collective agreements concluded between the OTE
administration and representative trade unions. These collective agreements regulate the
largest part of the terms and conditions of employment of workers in the organization.

810. According to the complainant, section 38(3) of Act No. 3622/2006 provides that the
internal rules of the COSMOTE enterprise, which is a subsidiary of OTE, will apply to the
entire staff of the organization, that is to say, the staff of OTE. The same provision
stipulates that any provision in a law or collective agreement (at the national or enterprise
level) regulating the internal rules in a different way is rescinded. Following this, several
exceptions are allowed concerning the continuity of application of some provisions of the
abolished internal rules to part of the staff. Finally, it is provided that the new internal rules
can be amended by collective agreement.

811. The complainant explains that in this manner, a large part of collective agreements
regulating relations with staff have been indirectly cancelled and replaced by rules
elaborated without the participation of the trade unions of OTE. In particular, the rescinded
internal rules regulated the following issues: the functions and nature of work
accomplished by staff as well as the procedure for assigning work of a different nature
(sections 6 and 45 of the internal rules concluded through collective bargaining); the
procedure and conditions for the transfer of employees (section 9 of the internal rules); the
procedure for hierarchical promotion of staff (section 8 of the internal rules); the procedure
and conditions for the appointment of staff in management positions (sections 10 and 11 of
the internal rules); the conditions of recruitment of workers (collective agreement of
25 May 2005). In addition to the above rules which were cancelled vis-à-vis all employees,
the following rules were cancelled only with regard to the employees recruited after
14 July 2005: conditions for taking seniority into account (section 7 of the internal rules);
conditions for granting annual and sick leave (section 13 of the internal rules); conditions
for dismissal (cancellation of the requirement for a substantive and important reason –
section 17 of the internal rules); conditions for resignation (section 18 of the internal rules).

812. The complainant notes that Act No. 3622/2006 is contrary to Conventions Nos 87 and 98,
ratified by Greece, and to freedom of association principles reflected in paragraphs 941,
1001 and 1008 of the Digest of decisions and principles of the Freedom of Association
Committee, fifth edition, 2006. The cancellation of a large part of collective agreements
freely concluded between the trade union and the direction of OTE, thus modifying to a
considerable extent the professional relations in the enterprise, without doubt constitute an
act of interference in the collective agreements and a violation of freedom of association.
The complainant therefore requests the Committee to examine the above acts of
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interference, so that these measures are declared contrary to freedom of association
principles and the Greek Government be called upon to put an end to these acts of
interference.

B.

The Government’s reply
813. In a communication dated 4 January 2008, the Government indicates that the provisions of
section 38(3) of Act No. 3522/2006 constitute a follow-up to and implementation of the
provisions of section 14 of Act No. 3429/2005 on Public Utility Companies. The said Act
No. 3429/2005 provides for the rationalization and restructuring of the public utility
companies – known as DEKO – which previously functioned in Greece under various
laws. Act No. 3429/2005 aimed at unifying and rationalizing the legal framework within
which the DEKO functioned and at helping their further development through their
necessary entry into free market competition in accordance with European Union
requirements. Moreover, apart from the general regulations concerning the
“denationalization” (privatization) of the DEKO, the privatization of the OTE was based
on a series of specific Acts.

814. The Government adds that the State maintained a justifiable interest in the DEKO despite
their partial privatization, since the DEKO provide public utilities and their services are
essential to the quality of citizens’ daily life, while their economic activity and investments
influence the country’s development rate, their tariff policy has an impact on inflation,
their operational effectiveness affects the state budget deficit, their financing by means of
state guarantees affects the country’s foreign debt and, finally, their business strategy has a
decisive impact on the functioning of the market in the relevant branch of activity.

815. Thus, one of the main objectives of the aforementioned Act No. 3429/2005 was to remedy
shortcomings on staff-related issues. Both the internal rules and the secondary terms of
employment of the DEKO staff, which applied while the DEKO constituted state-owned
monopolies, continued to apply in most of the DEKO (OTE SA included) after their partial
privatization and until the passing of Act No. 3429/2005. These internal rules and terms of
employment were totally unrelated to private sector conditions (e.g. permanency of staff,
prohibition of appointing directors coming from outside the DEKO and obligatory filling
of positions of responsibility by means of staff advancement, restrictions on the
recruitment process, etc.). This undermined the DEKO competitiveness in the free market.
Although the entry of the Greek DEKO into the world of free competition did not affect
their nature as public utility corporations and the fact that these continue to function “in the
public interest”, they are from now on obliged to perform their activities under free market
conditions and in an increasingly competitive environment. The DEKO, therefore, had to
adapt to these new conditions, e.g., with regard to their compliance with the applicable
corporate law, transparency in their management and in the monitoring of their economic
indices since their shares are quoted on the stock exchange, etc.

816. It is obvious that the entry of the DEKO into the world of free competition without the
appropriate restructuring in the field of employment relationships would lead without
doubt to their economic decline and, therefore, to mass dismissals, without excluding the
possibility of cessation of their activities, which would threaten the jobs of thousands of
workers. Most of the DEKO employ large numbers of workers, including the OTE, in
which approximately 11,500 workers are engaged. It is, therefore, obvious that the
legislation in question aimed at protecting the “general interest”, by saving not only the
DEKO (as public utilities) but also the numerous jobs involved.

817. According to the Government, Act No. 3429/2005 contains provisions regulating the
organization, functioning, management and state supervision of the DEKO as well as
provisions relating to the employment relationship with their staff (sections 13, 14 and 17).
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The provision which is of particular interest here is that of section 14 of Act
No. 3429/2005, which reads as follows (emphasis added by the Government):
1.

The administrations of public utility companies, which produce negative economic
results or are subsidized by the State are obliged, with a view to proceeding to their
rationalization, to take all appropriate measures of staff development, by means of
drawing up, if necessary, new internal rules and organization charts, as well as
programmes for staff training and retraining. More specifically, as far as the general
internal rules and employment relationships are concerned, any change is made after
consultation with the two parties (company and workers) following the procedure for
concluding a collective agreement with the most representative trade union
organisation of the company.

2.

The changes mentioned in the previous paragraph relating to the conclusion of collective
agreements must be completed in a period of up to four months at the latest from the
date on which the present Act enters into force or, in case the public utility company
produces negative economic results or is subsidized by the State, with a view to
proceeding to its rationalization, in the fiscal year 2005 or in another fiscal year
following the enactment of the present Act, from the date on which the balance sheet of
that fiscal year is published.

3.

If, for any reason, no change is made in the aforementioned period, the above changes
are made by law.

818. According to the Government, section 14 of Act No. 3429/2005 obliges the
administrations of public utility companies, in case of negative economic results, to draw
up new internal rules and organization charts, aiming at their rationalization. An important
element of section 14 is that these changes should be made by agreement of the parties and
the administration of each DEKO should invite the most representative enterprise trade
union to take part in negotiations through the applicable collective bargaining procedures.
These negotiations have to be conducted and completed in accordance with sections 4 and
5 of Act No. 1876/1990 (which provide for the collective bargaining procedure, signature
and entry into force of a collective agreement). In case no mutual solution can be found in
a period of four (4) months, section 14(2) and (3) stipulates that the necessary changes of
the internal rules will be made by law. This provision does not prevent the continuation of
the direct negotiations between the parties after the expiration of the four-month period and
does not exclude the possibility of a dispute settlement even after the expiration of the
four-month deadline, unless the negotiations either do not start or end fruitlessly.
Consequently, the provisions of section 14 of Act No. 3429/2005 clearly demonstrate that
the Government respects the right to free and voluntary collective bargaining, guaranteed
by the Constitution of Greece (article 22(2)) and acknowledged by Convention No. 98.

819. With regard to the issue of OTE in particular, the Government indicates that since the
creation of the Hellenic State, the telecommunications services have constituted a stateowned monopoly. In the long period during which the OTE, as well as other public
organizations and companies, functioned as state-owned monopolies, the work was
organized and working conditions were set in an environment of widespread state
intervention, lack of competition and total disregard for labour market conditions. The
General Internal Rules of OTE (GKP-OTE) were established in this context. Influenced by
the public nature of the OTE, they provided for work organization and employment
relationships similar to those applied to civil servants (e.g., strict terms applied to the
recruitment process, staff permanency, prohibition of persons coming from outside the
OTE from filling positions of responsibility and obligatory filling of such positions by
means of staff advancement, etc.). Moreover, in the past, the General Internal Rules of
OTE constituted public regulation, given that they were set and amended by decisions of
the OTE Administrative Board, which were then approved by joint ministerial decisions
based on legislative provisions (section 54 of Legislative Decree 165/1973, section 12(1)
of Act No. 74/1975).
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820. Following the liberalization of the market for the supply of telecommunications services,
according to EU requirements, the privatization process was initiated in the OTE, and
resulted in the organization being quoted in the Athens stock exchange. The Hellenic State
continues to participate in the OTE share capital at a rate of 28 per cent. It is obvious that,
after the liberalization of the telecommunications market and the privatization of the OTE,
it (the OTE) has been facing competition from private telecommunication companies, the
personnel of which is employed solely under private law contracts, and has terms and
conditions of employment formulated in the labour market.

821. Given that the OTE SA is a public utility company and, additionally, presented negative
economic results in the last fiscal year (2005) [publication of economic results of 7 March
2006], the provisions of section 14 of Act No. 3429/2005 became applicable; as noted
above, these provisions stipulate that the DEKO administrations must renegotiate new
internal rules by means of concluding collective agreements with the most representative
enterprise trade union organizations.

822. To this end, the OTE administration invited the complainant in this case OME–OTE to
dialogue on the modernization of the general internal rules on four different occasions
(letters of 23 March 2006, 5 May 2006, 6 June 2006 and 16 June 2006, the latter setting
specific issues for negotiations and explicitly pointing out that these negotiations would
not deal with financial issues, pay scales, time allowances, etc.; copies of the letters
attached by the Government). However, according to the Government the complainant
OME–OTE did not respond to any of these invitations, remaining set on its complete
denial to discuss issues concerning the internal rules.

823. According to the Government, it is obvious that the OTE administration made itself
repeatedly available to carry out collective bargaining with the complainant (OME–OTE)
within the framework of the provisions of Act No. 3429/2005. However, the complainant
persistently denied entering into negotiations, so that the issue of the terms of the internal
rules might be regulated freely and by agreement.

824. Due to the complete denial of the complainant organization to negotiate and in view of the
imperative need to redefine the terms of the OTE general internal rules, so that they might
be adjusted to the demands deriving from the organization’s entry into a competitive
environment, and in order to deal with the organization’s poor financial condition, i.e. for
reasons of obvious public interest, the legislature made use of its ability to settle/regulate
this matter by means of a legislative provision (as provided for in section 14(3) of Act
No. 3429/2005). Thus, after almost a whole year had passed since Act No. 3429/2005 had
entered into force and with the complete denial of the complainant organization throughout
this period to enter into negotiations in order to arrive at an agreement regarding the
solution of the issue, section 38(3) of Act No. 3522/2006 was finally adopted by law (Act
No. 3429/2005 came into force on 31 December 2005, while Act No. 3522/2006 on
22 December 2006). This provision stipulated that the Internal Rules of COSMOTE SA
would also apply to OTE SA.

825. The Government emphasizes that the establishment by law of section 38(3) of Act
No. 3522/2006 raises no obstacle to the holding of negotiations and the complainant could
at any time demand from the OTE administration to enter into new negotiations, in order to
achieve the conclusion of an enterprise collective agreement, which would – as explicitly
stipulated in the said provision – wholly or partly amend the terms of the internal rules.

826. The Government adds that the consequences of the establishment by law of section 38(3)
of Act No. 3522/2006 were not in essence different from those that would have been if the
OTE administration itself had unilaterally exercised the right to denounce the existing
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collective agreements under the general legislation on collective agreements (article 12,
Act 1876/1990).

827. Finally, irrespective of the above, section 38(3) of Act No. 3522/2006 did not affect the
terms of the existing collective agreement relating to wage status, time allowance and all
other allowances granted to workers employed in the company up to the year the said
legislation was passed (Act No. 3522/2006), whereas a large part of the existing general
internal rules continued to be in force after the passing of the provision in question
(sections 5, 7, 12, 13, 14, 16, 17, 18, 20, paragraphs 1 III IV, paragraphs 2–10, articles
23 to 40 and articles 42, 46 and 47). Therefore, the wages of the company’s workers were
in no way affected by the application of this transitional provision.

828. The Government finally argues that section 38(3) is in compliance with Conventions
Nos 87 and 98. The passing of this provision into law was neither sudden (as alleged) nor
did it deprive the parties of the ability to negotiate and to conclude enterprise collective
agreements on any matter, including the terms of the OTE internal rules. The contentious
provision cannot be examined in an isolated manner, as attempted by the complainant, but
within the framework of efforts to address the entry of public utility companies (among
which the OTE) into the world of free competition, after their long-term operation as stateowned monopolies. Furthermore, the provision in question was not passed suddenly, as the
complainant is also claiming, but following a long-standing effort to reach a solution by
agreement. In addition, the provision in question does not prohibit the conclusion –
following negotiations – of a collective agreement by the parties with respect to the OTE
internal rules, under the existing legislation in Greece on collective bargaining (Act
No. 1876/1990). The parties, either before the passing of this provision, or even after it, are
free to enter into collective bargaining and conclude a collective agreement, the content of
which will be of their free choice (section 14(1) Act No. 3429/2005 on the more general
reform of public utility companies).

829. Consequently, the only intervention resulting from section 38(3) of Act No. 3522/2006,
which provided for the provisional application of the terms of the internal rules of the
COSMOTE SA, is to fill in a temporary regulatory gap created due to the OME–OTE’s
refusal to enter into negotiations and until the parties conclude an agreement. In other
words, if the complainant had accepted to enter into dialogue, there would be no reason for
the passing of the contentious section 38(3) of Act No. 3522/2006 and for the application
of the internal rules of the COSMOTE SA. In addition, even after the adoption of this
provision, the complainant trade union organization is not prevented from asking the
commencement of negotiations, which could lead to the conclusion of an enterprise
collective agreement; the said agreement would introduce new mutually agreed internal
rules.

830. It is, therefore, obvious that, on the basis of the above, the allegations made by the
complainant organization are unsubstantiated, given that section 38(3) of Act
No. 3522/2006 is in full compliance with Conventions Nos 87 and 98, and in no way
extends beyond the State’s concern for the protection of the public and social interest.
Moreover, the legislative intervention had a temporary and limited impact on the
employment relationships of the OTE staff, since it was mainly limited to issues of work
organization and did not affect the wages of the staff. In addition, it in no way affected the
ability of the parties to re-enter into negotiations and set new internal rules, whose content
would be different from that of the COSMOTE internal rules provided for by the said
article.
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C.

The Committee’s conclusions
831. The Committee notes that the present case concerns allegations that the Government
cancelled in part the collective agreements concluded with the administration of the Greek
Telecommunications Organization (OTE) on the general internal rules of the organization,
through the adoption of a law providing that the internal rules of OTE shall be replaced by
the internal rules of one of its subsidiaries which had been elaborated without the
participation of the trade unions.

832. The Committee notes that, according to the complainant, the OTE constitutes the most
important telecommunications company of Greece. In the past, the organization belonged
to the State but is today privatized in large part. For a long time, stable industrial relations
prevailed within the organization and a large number of collective agreements had been
concluded through dialogue. In particular, the organization’s internal rules had been
agreed upon through collective bargaining. However, section 38(3) of Act No. 3622/2006
effectively replaced these internal rules with those of the COSMOTE enterprise, which is a
subsidiary of OTE. The provision in question allows for several exceptions concerning the
continuity of application of some provisions of the abolished internal rules to a section of
the staff, and provides that the new internal rules can be amended by collective agreement.

833. The complainant explains that in this manner a large part of collective agreements
regulating relations with staff have been indirectly cancelled and replaced by rules
elaborated without the participation of the trade unions of OTE. In particular, the
cancelled rules include those which regulated the following: the functions and nature of
work accomplished by staff as well as the procedure for assigning work of a different
nature (sections 6 and 45 of the internal rules concluded through collective bargaining);
the procedure and conditions for the transfer of employees (section 9 of the internal rules);
the procedure for hierarchical promotion of staff (section 8 of the internal rules); the
procedure and conditions for the appointment of staff in management positions
(sections 10 and 11 of the internal rules); the conditions of recruitment of workers
(collective agreement of 25 May 2005). In addition to the above rules which were
cancelled vis-à-vis all employees, the following rules were cancelled only with regard to
the employees recruited after 14 July 2005: conditions for taking seniority into account
(section 7 of the internal rules); conditions for granting annual and sick leave (section 13
of the internal rules); conditions for dismissal (cancellation of the requirement for a
substantive and important reason – section 17 of the internal rules); conditions for
resignation (section 18 of the internal rules).

834. The Committee notes that, according to the Government, the provisions of section 38(3) of
Act No. 3522/2006 constitute a follow-up to and implementation of the provisions of
section 14 of Act No. 3429/2005 on public utility companies (DEKO) which provides for
the rationalization and restructuring of the public utility companies, including the OTE,
from public monopolies into private enterprises in which the State maintained a
controlling share. The internal rules and the secondary terms of employment of the DEKO
staff, which applied while the DEKO constituted state-owned monopolies, were totally
unrelated to private sector conditions and this undermined the DEKO competitiveness (e.g.
permanency of staff, prohibition of appointing directors coming from outside the DEKO
and obligatory filling of positions of responsibility by means of staff advancement,
restrictions on the recruitment process, etc.). The Government also stresses that the entry
of the DEKO into the world of free competition without the appropriate restructuring in
the field of employment relationships would lead without doubt to their economic decline
and, therefore, to mass dismissals, without excluding the possibility of cessation of their
activities, which would threaten the jobs of thousands of workers (approximately 11,500
workers are engaged by OTE).
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835. The Committee notes that, according to the Government, against this background, section
14 of Act No. 3429/2005 provided that: (i) the management of the DEKO which had
negative economic results or were subsidized by the State budget were obliged to take
various measures including the revision of the internal rules and organization charts;
(ii) any change in the internal rules and employment relationships should be made after
consultation between the company and the workers following the procedure for the
conclusion of collective agreements with the most representative trade union organization
of the company; (iii) these changes should be completed within a period of four months at
the latest from the date of entry into force of the Act or from the publication of the negative
economic results; (iv) if this deadline is not respected, the changes would be made by law.
The Government emphasizes that despite the four-month deadline, the parties were not
prevented from continuing negotiations or undertaking negotiations for the first time after
the legislature had intervened, with a view to adopting new rules through collective
agreement.

836. The Committee also notes the Government’s indication that, with regard to the issue of
OTE in particular, since the creation of the Hellenic State, the telecommunications
services have constituted a state-owned monopoly and terms and conditions of employment
were set in an environment of widespread state intervention, lack of competition and total
disregard for labour market conditions. The general internal rules of OTE (GKP-OTE)
were established in this context. Influenced by the public nature of the OTE, they provided
for work organization and employment relationships similar to those applied to civil
servants (e.g., strict terms applied to the recruitment process, staff permanency,
prohibition of persons coming from outside the OTE from filling positions of responsibility
and obligatory filling of such positions by means of staff advancement, etc.). Moreover, the
general internal rules of OTE constituted public regulation, given that they were set and
amended by decisions of the OTE administrative board, which were approved by joint
ministerial decisions based on legislative provisions (section 54 of Legislative Decree
165/1973, section 12§1 of Act No. 74/1975). Following the liberalization of the
telecommunications market according to EU requirements, the OTE was privatized and
registered in the Athens stock exchange. Thus, the OTE has been facing competition from
private telecommunication companies, the personnel of which is employed solely under
private law contracts and has terms and conditions of employment formulated in the
labour market.

837. Given that the OTE presented negative economic results in the 2005 fiscal year
[publication of economic results of 7 March 2006], the provisions of section 14 of Act
No. 3429/2005 became applicable. As a result, the OTE management invited the
complainant (OME–OTE) to dialogue on the modernization of the OTE general internal
rules on four different occasions (letters of 23 March 2006, 5 March 2006, 6 June 2006
and 16 June 2006, the latter setting specific issues for negotiations and explicitly pointing
out that these negotiations would not deal with financial issues, pay scales, time
allowances, etc.; copies of the letters attached by the Government). However, according to
the Government the complainant OME–OTE did not respond to any of these invitations,
remaining set on its complete denial to discuss issues concerning the internal rules.

838. The Committee notes, that according to the Government, in order to deal with the poor
financial condition of OTE and the implications for the state budget and following the
complete denial of the complainant organization to negotiate one year after the entry into
force of section 14 of Act No. 3429/2005, the legislature made use of its ability to redefine
the terms of the OTE general internal rules, so as to allow for the organization’s
adjustment to a competitive environment for reasons of public interest. Thus, section 38(3)
of Act No. 3522/2006 which is the object of the present complaint was finally adopted by
law. This provision stipulated that the internal rules of COSMOTE SA would be extended
to OTE S.A. The Committee finally notes that, according to the Government, this
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legislative intervention did not affect the wages of the staff and in no way affected the
ability of the parties to re-enter into negotiations and set new internal rules through
collective agreement.

839. The Committee recalls that in previous cases concerning economic rationalization
programmes and restructuring processes, it had formulated the following principle: “The
Committee can examine allegations concerning economic rationalization programmes and
restructuring processes, whether or not they imply redundancies or the transfer of
enterprises or services from the public to the private sector, only in so far as they might
have given rise to acts of discrimination or interference against trade unions. In any case,
the Committee can only regret that in the rationalization and staff reduction process, the
Government did not consult or try to reach an agreement with the trade union
organizations.” [Digest of decisions and principles of the Freedom of Association
Committee, fifth edition, 2006, para. 1079]. The Committee has also on several occasions
emphasized that it is important that governments consult with trade union organizations to
discuss the consequences of restructuring programmes on the employment and working
conditions of employees [Digest, op. cit., para. 1081].

840. The Committee observes that in the case at hand, the management of OTE sent four letters
dated 23 March, 5 May, 6 June and 16 June 2006 inviting the complainant to negotiations
over the revision of the internal rules of OTE, in light of the need for the organization to
function in a world of free competition. The letters indicate that the complainant OME–
OTE refused to meet with management. The letter of 16 June 2006 indicates in particular
that the parties disagreed over whether the negotiations on the internal rules should be
linked to negotiations over the 2006 enterprise collective agreement. The management also
specified that the issues it intended to discuss were the following: establishment of a code
of disciplinary control as an annex to the internal rules, and transfer of provisions on
disciplinary control from the internal rules (50 per cent of the provisions) to the annex,
keeping in the internal rules only the definition of what constitutes a breach of discipline;
abolition of personnel grades which are of no substantial importance so as to avoid
bureaucratic and costly procedures; automatic delay of wage promotion by one to four
years, depending on the evaluation of the disciplinary sanction; a personnel evaluation
system that will be determined by decision of the Managing Director; amendment of
section 10 of the internal rules on selection of Heads of Sections or Directorates to fill in
positions of responsibility; ability to recruit officials coming from outside the OTE for
positions of responsibility. The letter also specifies that the permanency of persons
working in OTE as of 25 May 2005, as well as financial issues, grade scales, time
allowances etc. would not be discussed. The Committee notes that, according to the
Government, the complainant refused to meet with the management and thus, six months
later, the legislature extended through the adoption of section 38(3) of Act No. 3622/2006
the internal rules of one of the OTE subsidiaries, adopted without consultations with the
most representative trade union, to the whole staff of the OTE. Bearing in mind the
principles set out above, the Committee must observe that many efforts were made on the
part of the Government to preserve collective bargaining rights and on the part of the
management of the OTE to enter into negotiations on the internal rules in light of the new
circumstances of the company. It further notes the information provided by the
Government that the complainant can still engage in collective bargaining at any time with
the management of OTE for the adoption of new internal rules through collective
agreement. In these circumstances, the Committee considers that this case does not call for
further examination.

The Committee’s recommendation
841. In the light of its foregoing conclusions, the Committee invites the Governing
Body to consider that the case does not call for further examination.
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CASE NO. 2241
INTERIM REPORT

Complaints against the Government of Guatemala
presented by
— the Trade Union of Workers of Guatemala (UNSITRAGUA) and
— the Guatemalan Union of Workers (UGT)
supported by
— the World Confederation of Labour (WCL) and
— the Latin American Central of Workers (CLAT)
Allegations: The complainant organizations
allege a number of acts of anti-union
discrimination and harassment in the La
Comercial SA enterprise, the Higher Electoral
Court and the Raphael Landívar University, as
well as physical and verbal abuse of trade union
members
842. The Committee last examined this case at its March 2007 meeting, when it presented an
interim report to the Governing Body [see 344th Report, approved by the Governing Body
at its 298th Session (March 2007), paras 1024–1040].

843. The Government sent further observations in communications dated 16 May, 6 June and
September 2007.

844. Guatemala has ratified the Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87), and the Right to Organise and Collective Bargaining
Convention, 1949 (No. 98).

A.

Previous examination of the case
845. At its March 2007 meeting, the Committee made the following recommendations [see
344th Report, para. 1040]:

208

–

With regard to the acts of violence reported at Rafael Landívar University, the
Committee regrets these acts. It also stresses that a free and independent trade union
movement can only develop in a climate that is free from violence, threats and pressure.
The Committee requests the Government to carry out without delay an investigation into
the physical and verbal abuse of the members of the Workers’ Union of Raphael
Landívar University and to ensure that those responsible are appropriately punished. It
requests the Government to keep it informed in this respect.

–

With regard to the allegations concerning the Higher Electoral Court, the Committee
requests the Government to communicate to it the text of the rulings handed down in
connection with the 15-day suspension of wages of trade union member Pablo Rudolp
Menéndez Rodas and with the dismissal of trade union members Víctor Manuel Cano
Granados and Ulalio Jiménez Esteban. At the same time, in view of the absence of
information from the Government, the Committee once again requests it to take the
necessary measures to ensure that the decision of the employer (the Higher Electoral
Court) to dismiss Edgar Alfredo Arriola Pérez and Manuel de Jesús Dionisio Salazar,
after they applied to join the Workers’ Union of the Higher Electoral Court, is reviewed
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and, if it is found that the dismissals were based on anti-union motives, to take measures
to ensure that they are reinstated in their posts.
–

The Committee requests the Government to send its observations on the new allegations
by UNSITRAGUA concerning APAMCE and the Fundación Movimiento Fe y Alegría,
as well as threats of dismissal and threats to the physical safety of trade union members.

846. The allegations made by UNSITRAGUA in relation to the last of these recommendations,
sent in its communication of 29 May 2006 and contained in paragraphs 1030 and 1031 of
the 344th Report, are reproduced below:

B.

–

Commenting on the Government’s statements to the Committee on Freedom of
Association concerning the Movimiento Fe y Alegría, examined in March 2006,
UNSITRAGUA considers that the judicial authority has been guilty of a miscarriage of
justice and that its ruling revoking the reinstatement of workers compounded an
infringement of the law. UNSITRAGUA adds that action taken by the trade union
prompted the employer to stop using fixed-term contracts for permanent work, but that
the employer then proceeded to set up the so-called Fathers’ and Mothers’ Associations
(APAMCE) as civil associations, on the instructions of the Ministry of Education (which
provides funding for wages for the Movimiento Fe y Alegría programme), with the aim
of employing teachers and administrative staff while formally avoiding any labour
relationship with the Asociación Movimiento Fe y Alegría (now the Fundación
Movimiento Fe y Alegría) and preventing the workers from joining the trade union. The
General Labour Inspectorate, which carried out an entirely objective and impartial
investigation into this matter, found that the creation of the so-called APAMCE and the
supposed recruitment by these associations of personnel to provide services in
Fundación Movimiento Fe y Alegría centres was not only an attempt to conceal the
identity of the actual employer but also prevented the workers from joining the trade
union; they were even prohibited from communicating with trade union officials. This
report has not been transmitted to the trade union by the Ministry of Labour and Social
Security.

–

Since workers from some of the work centres supplied vital information for the
abovementioned investigation, and in order to avoid their dismissal by way of reprisal
(given that the labour inspectorate cannot provide effective guarantees that workers who
denounce violations of their rights will not suffer reprisals), the decision was taken for
an ad hoc committee of united workers to request the judicial authority to serve a
summons on the APAMCE at the La Esperanza centre. These workers have been
threatened with dismissal if they do not withdraw their summons request, and attempts
have been made to force them to sign documents putting an end to the dispute, despite
the fact that they have been threatened with dismissal and even physical harm; these
threats have also been directed at the trade union’s officials. There are fears for the
personal safety of both the workers bringing this case and of the trade union officials,
who have received threats to their safety from an APAMCE manager at the
aforementioned education centre.

The Government’s new observations
847. In its communications of 16 May, 6 June and September 2007, the Government indicates
that the Public Prosecutor’s Office for Human Rights has not received any complaints
concerning physical and verbal abuse against members of the Workers’ Union of Rafael
Landívar University. The Office of the Special Investigator into Crimes against Journalists
and Trade Unionists of the Department of the Public Prosecutor indicates that members of
this union brought charges, which were dismissed by the respective court.

848. With regard to the allegations relating to the Fundación Movimiento Fe y Alegría –
Fathers’ and Mothers’ Associations (threats of dismissal and threats to the safety of trade
union members), the Government indicates that the Public Prosecutor’s Office for Human
Rights indicated that it had not received any complaint in this respect. The Office of the
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Special Investigator into Crimes against Journalists and Trade Unionists of the Department
of the Public Prosecutor commented that the information provided by UNSITRAGUA is
not adequate to identify the complaint that was made, according to the union, and the
Government therefore requests UNSITRAGUA to provide further information so that
more effective investigations can be conducted (number of the case, name of the
complainant, etc.).

849. With regard to the trade union leader Víctor Manuel Cano Granados, the Government has
provided the ruling of the Amparo Chamber of the Supreme Court of Justice (in relation to
an appeal against a decision by the Labour and Social Insurance Appeal Court setting aside
the reinstatement order issued by the court of first instance). It adds that the Supreme Court
ruling has not been challenged by the plaintiff. Under the terms of the ruling, there is no
evidence in the case of this union leader (who alleged that he had been dismissed without
justification and without prior authorization by the courts) of the existence of a measure of
reprisal against him or the trade union movement and “the decision to dismiss him was
based on a fault that he committed which, in the view of the employer (the Higher
Electoral Court), was the reason for the dismissal, with the consequence that it was in
compliance with section 4(c) of Decree No. 71-86 of the Congress of the Republic
respecting termination of employment – the existence of a “justified reason for dismissal”
– when the guarantees of the right to defence and due process are respected”.

C.

The Committee’s conclusions
850. The Committee notes that the pending allegations in the present case relate to: (a) verbal
and physical abuse against the members of the Workers’ Union of the Rafael Landívar
University by the university authorities; (b) the dismissal of members of the Workers’
Union of the Higher Electoral Court and the 15-day suspension of one member; and
(c) the allegations made by UNSITRAGUA concerning the Fathers’ and Mothers’
Associations of the Fundación Movimiento Fe y Alegría (the associations are alleged to
hire teachers and administrative staff outside the context of an employment relationship to
prevent workers joining the union) and threats of dismissal and to the safety of trade union
members who referred a collective dispute to the judicial authorities and provided
essential information during the investigation carried out by the labour inspectorate, the
report of which was not communicated to the union.

851. In relation to the allegations concerning verbal and physical abuse by the university
authorities against members of the Workers’ Union of the Rafael Landívar University, the
Committee notes that according to the Government the charges brought by the union
members were rejected by the courts. The Committee requests the Government to provide
a copy of the respective court ruling.

852. With regard to the allegations relating to the Higher Electoral Court, the Committee notes
that the Government has provided the ruling by the Supreme Court of Justice dismissing
the amparo proceedings (proceedings for the protection of constitutional rights) filed by
trade union member Víctor Manuel Cano Granados in relation to his dismissal, with the
indication that the latter has not challenged the ruling. The Committee requests the
Government to provide a copy of the ruling by the Labour and Social Insurance Appeal
Court relating to the dismissal, as the ruling of the Supreme Court does not indicate the
facts which, according to the Court of Appeal, amounted to unjustified dismissal.

853. However, the Committee regrets to note that the Government has not provided information
concerning the other pending allegations relating to the Higher Electoral Court; the
Committee therefore reiterates its previous conclusions and recommendations and
requests the Government to provide copies of the rulings relating to the suspension of two
weeks’ pay of the union member Pedro Rudolp Menéndez Rodas and the dismissal of union
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member Ulalio Jiménez Esteban. Furthermore, in view of the lack of information from the
Government, the Committee once again requests it to take measures to review the decision
of the employer (the Higher Electoral Court) to dismiss Alfredo Arriola Pérez and Manuel
de Jesús Dionisio Salazar after they sought membership of the union and, if it is found that
the dismissals were ordered for anti-trade union reasons, to take measures for their
immediate reinstatement.

854. In relation to the allegations concerning the Fathers’ and Mothers’ Associations of the
Fundación Movimiento Fe y Alegría, the Committee notes that, according to the
allegations: (1) the associations are alleged to hire teachers and administrative staff
outside the context of an employment relationship to prevent workers joining the union;
and (2) threats of dismissal and physical threats were made against trade union members
who referred a collective dispute to the judicial authorities and provided essential
information during the investigation carried out by the labour inspectorate, the report of
which was not communicated to the union.

855. The Committee notes the Government’s indication that the Public Prosecutor’s Office for
Human Rights has not received any complaint concerning such threats and that the Office
of the Special Investigator into Crimes against Journalists and Trade Unionists, in view of
the inadequacy of the information provided by UNSITRAGUA, is unable to verify whether
a complaint was made and therefore requests the communication of the number of the
case, name of the complainant, etc.

856. The Committee requests UNSITRAGUA to provide the Government with a copy of the
complaint lodged in relation to the threats of dismissal and the threats to the safety of
trade union members in the context of the dispute that existed in the teaching sector
between the union, on the one hand, and the Fundación Movimiento Fe y Alegría and the
Fathers’ and Mothers’ Associations, on the other. Finally, the Committee regrets to note
that the Government has not provided replies in relation to the other pending allegations.
The Committee accordingly requests the Government to ensure that workers in these
institutions are able to freely join the union without intimidation of any type, that the
report of the labour inspectorate on violations of trade union rights is furnished to the
union and that labour relations are conducted in a climate free from intimidation and
violence.

The Committee’s recommendations
857. In the light of its foregoing interim conclusions, the Committee invites the
Governing Body to approve the following recommendations:
(a) The Committee requests the Government to provide a copy of the ruling
rejecting the charges of verbal and physical abuse by the university
authorities against the members of the Workers’ Union of the Rafael
Landívar University.
(b) With reference to the allegations relating to the Higher Electoral Court, the
Committee requests the Government to provide a copy of the ruling by the
Labour and Social Insurance Appeal Court concerning the dismissal of
trade union member Víctor Manuel Cano Granados, as the ruling of the
Supreme Court does not indicate the facts which, according to the Court of
Appeal, amounted to unjustified dismissal.
(c) Moreover, noting that the Government has not provided information
concerning the other pending allegations relating to the Higher Electoral
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Court, the Committee therefore reiterates its previous conclusions and
recommendations and requests the Government to provide copies of the
rulings relating to the 15-day suspension of the wages of the union member
Pedro Rudolp Menéndez Rodas and the dismissal of the union member
Ulalio Jiménez Esteban. In view of the lack of information from the
Government, the Committee also once again requests it to take measures to
review the decision of the employer (the Higher Electoral Court) to dismiss
Alfredo Arriola Pérez and Manuel de Jesús Dionisio Salazar after they
sought membership of the union and, if it is found that the dismissals were
ordered for anti-trade union reasons, to take measures for their immediate
reinstatement.
(d) The Committee requests UNSITRAGUA to provide the Government with a
copy of the complaint lodged in relation to the threats of dismissal and the
threats to the safety of trade union members in the context of the dispute
that existed in the teaching sector between the union, on the one hand, and
the Fundación Movimiento Fe y Alegría and the Fathers’ and Mothers’
Associations, on the other. Finally, the Committee regrets to note that the
Government has not provided replies concerning the other pending
allegations relating to these organizations. The Committee accordingly
requests the Government to ensure that workers in these institutions are able
to freely join the union and without intimidation of any type, that the report
of the labour inspectorate on violations of trade union rights is furnished to
the union and that labour relations are conducted in a climate free from
intimidation and violence.
CASE NO. 2341
INTERIM REPORT

Complaint against the Government of Guatemala
presented by
— the Workers’ Trade Union of Guatemala (UNSITRAGUA) and
— the International Confederation of Free Trade Unions (ICFTU)
Allegations: Interference in the internal affairs
of the Trade Union of Portuaria Quetzal; antiunion practices in the education sector;
dismissals in the Municipality of Comitancillo
(department of San Marcos) in violation of a
court reinstatement order; dismissal of a
member of the Trade Union of the Supreme
Electoral Tribunal; harassment and issuing of a
warrant for the arrest of an official of the
Education Workers’ Trade Union of Guatemala
(STEG); failure by the Crédito Hipotecario
Nacional Bank to recognize the results of trade
union elections; use of threats and intimidation
against the executive committee of the trade
union
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858. The Committee last examined this case at its November 2006 meeting [see 343rd Report,
paras 799–823, approved by the Governing Body at its 297th Session].

859. The Workers’ Trade Union of Guatemala (UNSITRAGUA) submitted new allegations in a
communication dated 17 May 2007. The Government sent new observations in
communications dated 7 July and 11 December 2006, 16 May, 18 September and
22 November 2007 and 24 January 2008.

860. Guatemala has ratified the Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87), and the Right to Organise and Collective Bargaining
Convention, 1949 (No. 98).

A.

Previous examination of the case
861. In its previous examination of the case, the Committee made the following
recommendations [see 343rd Report, para. 823]:

B.

–

With regard to the alleged interference by the Labour Inspectorate in the extraordinary
general assembly of the Portuaria Quetzal Trade Union, during which trade union
leaders were removed from their position in the absence of a quorum, the Committee
requests the Government to send its observations without delay on any administrative or
judicial decision taken, particularly with regard to the fact that the decisions of the trade
union assembly were challenged by 113 of the 600 members.

–

With regard to the alleged practice by the Ministry of Education of encouraging
subcontracting from the “Fe y Alegria” Movement association through parent
associations in order to weaken the trade union, by making renewal of the subcontracted
employees’ contracts conditional upon their not joining the union, the Committee once
again requests the Government to carry out without delay an independent investigation
into the alleged anti-union practices and to send its observations on the subject.

–

The Committee once again requests the Government to inform it of the outcome of the
appeal for trade union immunity that was lodged in connection with the dismissal of 18
employees of the municipality of Comitancillo, as soon as it learns of the decision
handed down.

–

The Committee once again requests the Government to send its observations without
delay on the dismissal of Victor Manuel Cano Granados, a member of the Trade Union
of the Supreme Electoral Tribunal.

–

Regarding the harassment of the STEG’s Secretary-General, Jovial Acevedo and, more
specifically, the warrant for his arrest following the protests against the Free Trade
Agreement, the Committee requests the Government to conduct an inquiry into the
matter and to inform it of the outcome.

–

With regard to the serious allegations concerning death threats and intimidation against
the Executive Committee of the Workers Trade Union of the Crédito Hipotecario
Nacional (STCHN), and given the contradictions between the allegations of the trade
union organization and the statement of the Government, the Committee requests the
Government to take the necessary steps to confirm the facts of the threats and to conduct
an appropriate investigation, and to keep it informed of the outcome.

New allegations by UNSITRAGUA
862. In its communication of 17 May 2007, UNSITRAGUA alleged that on 18 December 2006,
the Crédito Hipotecario Nacional Bank of Guatemala presented to the trade union of this
institution a document communicating to the secretary-general that it did not recognize the
union officials elected by the union’s general assembly on 15 December 2006, citing
supposed violations of the trade union statutes. The administrative authority established by
way of a resolution dated 26 December 2006 that the employer was not legally entitled to
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challenge the trade union elections, but the bank lodged an appeal for the protection of
constitutional rights with the Supreme Court of Justice, which provisionally granted –
pending the handing down of the sentence – provisional protection and the suspension of
the Ministry of Labour’s resolution, on the grounds that it was likely to cause irreparable
damage; on the basis of this provisional decision handed down by the Supreme Court of
Justice, on 3 May 2007 the bank refused trade union leave to the union official Héctor
Alfredo Orellana Aroche. UNSITRAGUA criticizes the decision of the Supreme Court and
the interference by the bank in the internal affairs of the trade union.

C.

The Government’s new observations
863. In its communications dated 7 July and 11 December 2006, 18 September and
22 November 2007 and 24 January 2008, the Government sent information on the
allegations concerning the dismissal of the trade unionist, Víctor Manuel Cano Granados,
as well as the threats of dismissal and threats to the physical safety of trade union members
in the context of a dispute in the education sector between the trade union, on the one hand,
and the Fundación Fé y Alegría and the Fathers’ and Mothers’ Associations, on the other
(this information is not included here as, together with the complainants’ allegations, it is
examined in this report in the context of an earlier case, No. 2241).

864. The Government states in respect of the alleged threats and intimidation against the
executive committee of the Workers Trade Union of the Crédito Hipotecario Nacional
Bank (a funeral wreath and a number of death notices were used to threaten the trade union
leaders) that the Office of the Special Attorney for Crimes against Journalists and Trade
Unionists reported that the Crime Scene Specialists Unit of the Office of the Public
Prosecutor went to the scene, without mentioning the involvement of anyone in particular
in the threats; the members of the Workers Trade Union of the Crédito Hipotecario
Nacional Bank claimed that the manager of the banking institution had made death threats
in the human resources office of the bank, in the presence of labour inspector, Héctor
García Samayoa; however, the inspector told the Government Procurator’s Office that he
had been present at the meeting between the trade union members and the general manager
of the bank, and that at no time did the manager make death threats against them. The
Government adds that following its inspection of the bank, the General Labour Inspectorate
said that it did not consider the threats to have been made and that it had not heard anything
in that connection during its inquiries.

865. The Government attaches a ruling dated 25 July 2007 against the Crédito Hipotecario
Nacional Bank of Guatemala, imposing a fine requested by the trade union of the
equivalent of four minimum monthly wages (4,760.40 quetzals) for having failed to deduct
members’ union dues and for not having ceased its policy of coercing trade union members
into leaving the trade union.

866. With respect to the alleged warrant for his arrest, and the persecution and harassment
targeting Mr Jovial Acevedo, Secretary-General of the Education Workers’ Trade Union of
Guatemala (STEG), following protests against the Free Trade Agreement, the Government
says that the Sixth Criminal Court of First Instance indicated that the trade union official in
question had filed a complaint alleging threats in his capacity of Secretary-General of the
STEG and coordinator of the General Assembly of the Teaching Profession. The complaint
indicated that he had been coerced and threatened since June 2005, and that the last threat
he had received was contained in a document that had come from the national civil police
in the 110 confidential information system, which had been referred to in a telephone call
from the director. In the document, he is accused of having paid an assassin
50,000 quetzals to murder a teacher at one of the demonstrations organized, ideally a
pregnant teacher, in order to raise the profile of the trade union movement. The complaint
also indicated that in the same telephone call he was told that it would be better if the
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demonstrations were not held. According to the complaint, the document was followed up
by anonymous death threats on Mr Jovial Acevedo’s mobile phone; although precautionary
measures had been called for by the Inter-American Commission on Human Rights, he has
not yet received any protection. The Government indicates that the Office of the AttorneyGeneral, which investigated the telephone calls received by Mr Jovial Acevedo, cannot
pursue its inquiries because on 13 August 2007, Mr Jovial Acevedo went to the agency of
the public prosecutor and withdrew his complaint; the court then ordered that the relevant
case be set aside and archived. Furthermore, without any additional details from the
complainant organizations (file number, court, etc.), it is not possible to provide a response
about the alleged warrant for the arrest of the official in question.

D.

The Committee’s conclusions
867. Concerning the allegations relating to the enterprise Portuaria Quetzal and the
municipality of Comintacillo, the Committee regrets that the Government has not sent the
information requested and reiterates its previous recommendations, reproduced below:
–

With regard to the alleged interference by the Labour Inspectorate in the extraordinary
general assembly of the Portuaria Quetzal Trade Union, during which trade union
leaders were removed from their position in the absence of a quorum, the Committee
requests the Government to send its observations without delay on any administrative or
judicial decision taken, particularly with regard to the fact that the decisions of the trade
union assembly were challenged by 113 of the 600 members.

–

The Committee once again requests the Government to inform it of the outcome of the
appeal for trade union immunity that was lodged in connection with the dismissal of 18
employees of the municipality of Comitancillo, as soon as it learns of the decision
handed down.

868. As regards the allegations concerning the dismissal of the trade unionist, Víctor Manuel
Cano Granados, as well as threats of dismissal and threats to the physical safety of trade
union members in the context of a dispute with the Fundación Fé y Alegría and the
Fathers’ and Mothers’ Associations, the Committee refers to its earlier conclusions and
recommendations on these allegations formulated in the present report in the context of
Case No. 2241, a case presented prior to this one.

869. In respect of the alleged harassment of the STEG’s Secretary-General, Mr Jovial Acevedo
and, more specifically, the warrant for his arrest following protests against the Free Trade
Agreement, the Committee notes the Government’s information that on 13 August 2007,
Mr Jovial Acevedo withdrew the complaint he had filed with the judicial authority for
coercion and death threats, that the case has consequently been archived and that the
Office of the Attorney-General cannot proceed with its inquiries. Furthermore, the
Committee notes that the Government has requested information from the complainant
organizations regarding the alleged warrant for the arrest of this official (file number,
court, etc.) to enable it to reply. The Committee cannot determine whether this warrant is
still in force and requests the complainant organizations to send the information requested
by the Government.

870. Regarding the allegations relating to death threats and intimidation against the executive
committee of the Workers’ Trade Union of the Crédito Hipotecario Nacional Bank, the
Committee notes the Government’s statement that: (1) a labour inspector who the members
indicated as a witness of the manager’s threats denied that they had occurred; (2) on
25 August 2007, the judicial authority handed down a sentence against the bank, fining it
the equivalent of four minimum monthly wages (4,760.40 quetzals, approximately US$615)
for failing to deduct members’ union dues and for not ceasing its policy of coercing trade
union members into leaving the trade union. The Committee underscores that coercing
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trade union members into leaving the trade union constitutes a serious violation of
Conventions Nos 87 and 98 that consecrate the right of workers to freely join the
organization of their own choice and the principle of the adequate protection of this right,
and urges the Government to take firm and effective measures to prevent threats against or
intimidation of trade unionists.

871. With respect to the new allegations by UNSITRAGUA dated 17 May 2007, the Committee
regrets that the Government has not replied and urges it to send its observations without
delay on the allegations relating to: (1) the non-recognition by Crédito Hipotecario
Nacional Bank of the union officials chosen by the union’s general assembly on 15
December 2006, despite an administrative decision establishing that the employer was not
legally entitled to challenge the trade union elections; (2) the provisional decision handed
down by the Supreme Court of Justice on an appeal by the bank for the protection of
constitutional rights, to suspend the abovementioned administrative decision on a
provisional basis; and (3) the bank’s refusal to grant trade union leave to the union
official, Héctor Alfredo Orellana Aroche, on the basis of the provisional decision handed
down by the Supreme Court of Justice. The Committee also requests the Government to
send the text of the ruling handed down by this Court.

The Committee’s recommendations
872. In the light of its foregoing interim conclusions, the Committee invites the
Governing Body to approve the following recommendations:
(a) Concerning the allegations relating to the enterprise Portuaria Quetzal and
the municipality of Comintacillo, the Committee regrets that the
Government has not sent the information requested and reiterates its
previous recommendations, as follows:
–

With regard to the alleged interference by the Labour Inspectorate in the
extraordinary general assembly of the Portuaria Quetzal Trade Union, during which
trade union leaders were removed from their position in the absence of a quorum, the
Committee requests the Government to send its observations without delay on any
administrative or judicial decision taken, particularly with regard to the fact that the
decisions of the trade union assembly were challenged by 113 of the 600 members.

–

The Committee once again requests the Government to inform it of the outcome of the
appeal for trade union immunity that was lodged in connection with the dismissal of
18 employees of the municipality of Comitancillo, as soon as it learns of the decision
handed down.

(b) As regards the allegations concerning the dismissal of the trade unionist
Víctor Manuel Cano Granados, as well as threats of dismissal and threats to
the physical safety of trade union members in the context of a dispute with
the Fundación Fé y Alegría and the Fathers’ and Mothers’ Associations, the
Committee refers to the conclusions and recommendations on these
allegations formulated in the present report in the context of Case No. 2241,
an earlier case.
(c) The Committee requests the complainant organizations to send additional
information on the alleged warrant for the arrest of Mr Jovial Acevedo,
Secretary-General of the STEG (file number, court, etc.), to enable the
Government to communicate its response.
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(d) The Committee urges the Government to take firm and effective measures to
prevent threats against or intimidation of trade unionists.
(e) With respect to the new allegations by UNSITRAGUA dated 17 May 2007,
the Committee regrets that the Government has not replied and urges it to
send its observations without delay on the allegations relating to: (1) the
non-recognition by Crédito Hipotecario Nacional Bank of the union
officials chosen by the union’s general assembly on 15 December 2006,
despite an administrative decision establishing that the employer was not
legally entitled to challenge the trade union elections; (2) the provisional
decision handed down by the Supreme Court of Justice on an appeal by the
bank for the protection of constitutional rights, to suspend the
abovementioned administrative decision on a provisional basis; and (3) the
refusal to grant trade union leave to the union official, Héctor Alfredo
Orellana Aroche, on the basis of the provisional decision handed down by
the Supreme Court of Justice. The Committee also requests the Government
to send the text of the ruling handed down by this Court.

CASE NO. 2550
REPORT IN WHICH THE COMMITTEE REQUESTS
TO BE KEPT INFORMED OF DEVELOPMENTS

Complaint against the Government of Guatemala
presented by
— the Union for Technical and Administrative Support Workers of the Institute
for Criminal Law Legal Aid (STATAIDPP) and
— the Federation of Bank and Insurance Employees (FESEBS), affiliated to
UNI–Américas
Allegations: The transfer and dismissal of union
officials after the establishment of a trade union
at the Institute for Criminal Law Legal Aid
(STATAIDPP); the Institute’s refusal to
negotiate a list of demands presented by the
union
873. The complaint is contained in a joint communication from the Trade Union for Technical
and Administrative Support Workers of the Institute for Criminal Law Legal Aid
(STATAIDPP) and the Federation of Bank and Insurance Employees (FESEBS), which is
affiliated to UNI–Américas, dated 28 February 2007. These organizations sent additional
information in a communication dated 22 May 2007. The Government sent its observations
in a communication dated 19 June 2007.

874. Guatemala has ratified the Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87), and the Right to Organise and Collective Bargaining
Convention, 1949 (No. 98).
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A.

The complainants’ allegations
875. In their communication dated 28 February 2007, the STATAIDPP and the FESEBS, which
is affiliated to UNI–Américas, state that, on 28 June 2006, the technical and administrative
workers of the Institute for Criminal Law Legal Aid established the STATAIDPP and
notified the General Labour Inspectorate of its establishment on 29 June 2006 with the sole
aim of safeguarding the protection against dismissal granted by section 209 of the Labour
Code.

876. The complainants also state that, on 6 July 2006, the union’s officials brought the Institute
for Criminal Law Legal Aid before the Seventh Labour Court through a joint suit of a
social and economic nature with the aim of also safeguarding the employment stability of
workers who were not involved in the establishment of the trade union and are not
members thereof. On the same date, the judge of the Seventh Labour and Social Security
Court handed down a decision ordering the parties not to carry out any reprisals against
each other and furthermore ordering the employer not to dismiss workers without the
authorization of the judge familiar with the dispute in question. According to the
complainants, as a result of the establishment of the union, the employer ordered the
transfer of Mr Manuel de Jesús Ramírez (General Secretary of the union) and Mr José
René Veliz (Secretary for Labour and Disputes) on 3 July 2006 and of Mr César Rolando
Alvarez Arana (Secretary for Records and Agreements) on 4 July 2006. When these
officials did not follow the transfer order, the employer initiated administrative
proceedings against them. On 4 August 2006, officials Mr Manuel de Jesús Ramírez and
Mr César Rolando Alvarez Arana were dismissed; they subsequently initiated legal
proceedings for their reinstatement. On 8 August 2006, the judicial authority ordered their
immediate reinstatement; however, the employer did not carry out this order and took the
matter before the Labour and Social Security Court of Appeals. Although the Court
confirmed the order to reinstate the official Mr José René Veliz, the employer still refuses
to reinstate him and has lodged an extraordinary appeal for constitutional protection
(recurso extraordinario de amparo). The complainants point out that the petitions filed by
the employer before the Court of Appeals against the reinstatement order handed down in
the first instance in favour of officials Mr Manuel de Jesús Ramírez and Mr César Rolando
Alvarez Arana are still pending.

877. In their communication dated 22 May 2007, the complainants indicate that the situation
has not evolved since the complaint was presented to the Committee on Freedom of
Association. They add that the employer is refusing to negotiate the draft collective
agreement of which it was officially notified on 25 April 2007.

B.

The Government’s reply
878. In its communication of 19 June 2007, the Government states that the allegations made by
the complainants are currently being processed by the courts. The Government also points
out that the Public Prosecutor’s Office for Human Rights intervened in this case; however,
it suspended its action when the allegations were brought to the attention of the competent
judicial authorities.

C.

The Committee’s conclusions
879. The Committee observes that, in this complaint, the complainants allege: (1) the transfer of
three union officials as a result of the establishment of the complainant organization;
(2) the dismissal of two of these officials (Messrs Manuel de Jesús Ramírez and Mr César
Rolando Alvarez Arana), who obtained a court order for their reinstatement, against
which the employer lodged an appeal before the Court of Appeals; (3) the employer’s
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failure to comply with the order issued by the Court of Appeals to reinstate the official
Mr José René Veliz in the job he held before being transferred and its decision to lodge
extraordinary amparo proceedings to prevent his reinstatement; and (4) the employer’s
refusal to negotiate the list of demands presented by the union. The Committee notes that
the Government merely indicates that these matters are before the relevant jurisdictional
bodies.

880. The Committee deeply regrets that, despite the fact that the alleged acts occurred in July
2006, the legal proceedings concerning the transfer of union official Mr José René Veliz
and the transfer and dismissal of union officials Messrs Manuel de Jesús Ramírez and
César Rolando Alvarez Arana following the establishment of the union are still pending.
The Committee observes that the three officials obtained a court order for their
reinstatement in the first instance and that the employer lodged appeal or amparo
proceedings which are still to be resolved.

881. The Committee must stress that: “Cases concerning anti-union discrimination contrary to
Convention No. 98 should be examined rapidly, so that the necessary remedies can be
really effective. An excessive delay in processing cases of anti-union discrimination, and in
particular a lengthy delay in concluding the proceedings concerning the reinstatement of
the trade union leaders dismissed by the enterprise, constitute a denial of justice and
therefore a denial of the trade union rights of the persons concerned.” [see Digest of
decisions and principles of the Freedom of Association Committee, fifth edition, 2006,
para. 826].

882. In these circumstances, while voicing its concern over the excessive slowness in
administering justice, the Committee expects that the legal proceedings concerning these
union officials will be concluded without delay and requests the Government to keep it
informed in this regard and, if the court of appeal confirms the ruling of first instance, to
take the necessary measures without delay to reinstate the dismissed or transferred union
officials in their posts.

883. With regard to the refusal of the employer (the Institute for Criminal Law Legal Aid) to
negotiate the list of demands presented to it by the complainant organization by means of
an official notification on 25 April 2007, the Committee regrets that the Government
merely indicates that the matters relating to this case are currently before the
jurisdictional bodies. The Committee reminds the Government that, by virtue of
Convention No. 98, where necessary, it is required to take the appropriate measures to
encourage and promote collective bargaining, and requests it to take measures without
delay to promote collective bargaining between the Institute for Criminal Law Legal Aid
and the complainant organization, and to keep it informed in this regard.

The Committee’s recommendations
884. In the light of its foregoing conclusions, the Committee invites the Governing
Body to approve the following recommendations:
(a) While expressing its concern over the excessive slowness in administering
justice, the Committee expects that the legal proceedings concerning the
officials José René Veliz (transferred after the establishment of the
complainant organization) and Manuel de Jesús Ramírez and César
Rolando Alvarez Arana (both transferred and later dismissed after the
establishment of the union) will be concluded without delay and requests the
Government to keep it informed in this regard and, if the judicial authority
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confirms the ruling of first instance, to take the necessary measures without
delay to reinstate the dismissed and transferred union officials in their posts.
(b) The Committee requests the Government to take measures without delay to
promote collective bargaining between the Institute for Criminal Law Legal
Aid and the complainant organization, and to keep it informed in this
regard.
CASE NO. 2609
INTERIM REPORT

Complaint against the Government of Guatemala
presented by
— the General Confederation of Agricultural and Urban Workers (CTC)
— the General Confederation of Workers of Guatemala (CGTG)
— the Unified Trade Union Confederation of Guatemala (CUSG)
— the National Coordinating Body of Farmworkers’ Organizations (CNOC)
— the National Trade Union and People’s Coordinating Body (CNSP)
— the National Trade Union Federation of Public Employees of Guatemala
(FENASTEG)
— the Trade Union Federation of Bank and Service Industry Employees
(FESEBS)
— the Trade Union Federation of Food and Allied Industry Workers (FESTRAS)
— the Trade Union Federation of Farmworkers (FESOC)
— the National Front for the Defence of Public Services and Natural Resources
(FNL)
— the Izabal Banana Workers’ Union (SITRABI)
— the Western Distribution Workers’ Union SA (SITRADEOCSA)
— the Eastern Electricity Distribution Workers’ Union SA (SITRADEORSA)
— the Eastern Petenero Distribution Workers’ Union (SITRAPDEORSA) and
— the Trade Union of Workers of Guatemala (UNSITRAGUA)
Allegations: The complainant organizations
allege the murder of a trade union leader on the
premises of an enterprise in the banana
industry; the entry of armed soldiers into
SITRABI trade union headquarters and the
interrogation of workers; the persecution and
harassment of the SITRABI General Secretary;
harassment and intimidation of workers, threats
to their physical safety and dismissal of workers
following the establishment of the Southern
Banana Workers’ Union (SITRABANSUR);
disappearance of a SITRABANSUR official;
dismissal of officials of the Trade Union of
Judiciary Workers
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885. The complaint is contained in a communication dated 24 October 2007 from the General
Confederation of Agricultural and Urban Workers (CTC), the General Confederation of
Workers of Guatemala (CGTG), the Unified Trade Union Confederation of Guatemala
(CUSG), the National Coordinating Body of Farmworkers’ Organizations (CNOC), the
National Trade Union and People’s Coordinating Body (CNSP), the National Trade Union
Federation of Public Employees of Guatemala (FENASTEG), the Trade Union Federation
of Bank and Service Industry Employees (FESEBS), the Trade Union Federation of Food
and Allied Industry Workers (FESTRAS), the Trade Union Federation of Farmworkers
(FESOC), the National Front for the Defence of Public Services and Natural Resources
(FNL), the Izabal Banana Workers’ Union (SITRABI), the Western Distribution Workers’
Union SA (SITRADEOCSA), the Eastern Electricity Distribution Workers’ Union SA
(SITRADEORSA), the Eastern Petenero Distribution Workers’ Union (SITRAPDEORSA)
and the Trade Union of Workers of Guatemala (UNSITRAGUA). The complainant
organizations presented new allegations in communications dated 22 November 2007 and
1 February 2008.

886. The Government sent its observations in communications dated 14 November 2007 and
24 January and 22 April 2008.

887. Guatemala has ratified the Freedom of Association and Protection of the Freedom of
Association and Protection of the Right to Organise Convention, 1948 (No. 87), and the
Right to Organise and Collective Bargaining Convention, 1949 (No. 98).

A.

The complainants’ allegations
888. In their communication dated 24 October 2007, the CTC, the CGTG, the CUSG, the
CNOC, the CNSP, FENASTEG, FESEBS, FESTRAS, FESOC, the FNL, SITRABI,
SITRADEOCSA, SITRADEORSA, SITRAPDEORSA and UNSITRAGUA allege that on
23 September 2007, at 5.45 a.m., while travelling from home to work, both located at
Finca Yuma (the Yuma estate) in the municipality of Morales in the department of Izabal,
Mr Marco Tulio Ramírez Portela, Secretary for Culture and Sport and General Secretary of
the Finca Yuma sub-branch of SITRABI, was murdered in the presence of his wife and
two daughters. The crime was perpetrated by heavily armed men, their faces masked with
balaclavas, on the premises of the Compañía de Desarrollo Bananero de Guatemala, SA
(BANDEGUA), a subsidiary of the multinational fruit-producing company Del Monte
Fresh. The complainants add that what is remarkable is that, in order to gain entry to where
the crime was committed, it is necessary to pass through two security posts which control
both entry and exit. These posts are manned by employees of the SERPROR private
security firm, which also patrols the location and is under contract to BANDEGUA to
provide security services. It is, therefore, implausible that the killers could have gained
entry to the premises, carried out the killing and left the premises without being detected or
detained by the private security guards, given that both entrances and exits are protected by
two security posts.

889. The complainants underline the fact that, in previous months, relations between the trade
union leader and the management had deteriorated to the point of his being threatened with
dismissal because of his union activities, together with the accusation of instigating the
sabotage of production at the estate. Mr Marco Tulio Ramírez Portela lost his life on the
premises of BANDEGUA which was guarded by security personnel hired by
BANDEGUA, against a background of threats against the trade union. The complainants
also refer to acts of violence, prior to this incident, against SITRABI leaders since 1999.
Furthermore, they also point out that, on 20 July 2007, five soldiers of the Guatemalan
army entered SITRABI headquarters, illegally detaining union workers and interrogating
them extra-judicially regarding the names and duties of the union officials and members.
The State of Guatemala has not provided any security and the investigations into the

GB302_5_[2008-05-0330-1]-Web-En.doc

221

GB.302/5

killing have not advanced as expected as regards the identification, detention and
prosecution of the perpetrators and instigators.

890. The complainants add that on 28 September 2007, days after the killing of union leader
Mr Marco Tulio Ramírez Portela, between 8 p.m. and 11 p.m., unidentified armed persons
rode through Finca Yuma on motorbikes, intimidating the population. Furthermore, since
1 October 2007, Mr Noe Antonio Ramírez Portela, General Secretary of SITRABI and
brother of the murdered union leader, has been harassed by a vehicle which frequently
circles and observes his home. In addition, the same official has been receiving phone calls
at night from staff of the BANDEGUA company requesting the union to sign a document
absolving the company of all liability for the murder of Mr Marco Tulio Ramírez Portela,
which took place on company property where security guards were operating.

891. In their communication of 22 November 2007, the complainant organizations refer to
Finca Olga María, an estate located in the municipality of Tiquisate in the department of
Escuintla where bananas are produced for export to the international market. The bananas
produced on the estate are marketed internationally by the multinational fruit producer
Chiquita Brands, which for some years has adopted the strategy of transferring production
to the south coast of Guatemala since there is no strong union presence in that region,
unlike in the department of Izabal. They allege that, as a mechanism for avoiding the free
organization of workers, Chiquita Brands has set up a system of independent producers
and made the employment relationship unclear through subcontracting, creating legal
uncertainty as regards the identity of the employer and formally releasing themselves from
the employment relationship.

892. The complainants indicate that, in the case of Finca Olga María, this subcontracting of the
employment relationship has been conducted via the “Empresa Frutera Internacional, SA”,
which, in turn, makes use of other service providers to create legal uncertainty with regard
to the identity of the employer and prevent collective organization by the workers. The
complainants allege that because of appalling conditions of work, heavy exploitation and
constant violation of their labour rights, the workers of Finca Olga María sought the
support of UNSITRAGUA in setting up a trade union and presenting various demands to
the employer for the purpose of collective bargaining. After considerable efforts by the
workers, the decision was taken on 15 July 2007 to establish a union and the
documentation was submitted to the Labour Department of the Ministry of Labour and
Social Welfare.

893. The complainants emphasize that the Labour Department of the Ministry of Labour and
Social Welfare obstructed recognition of the legal personality of the union and demanded
that the name of the trade union be changed. The union replied that the choice of name was
a statutory freedom of the union. Nevertheless, the Director-General for Labour repeated
the demand and, in view of the need to register the union, the workers changed the official
name of the union from Finca Olga María Workers’ Union (SITRAFOMA) to Southern
Banana Workers’ Union (SITRABANSUR), the name which was finally used for
registration on 15 November 2007, four months after the start of the organizational process
and following unnecessary delays. The complainants point out that the identity of the
workers who formed the union was known only by the Labour Department and the General
Labour Inspectorate.

894. The complainants allege that, on 15 November 2007, representatives of the employers at
Finca Olga María launched a series of actions harassing and detaining the provisional
leaders of the union, threatening them with closure of the estate if they did not resign from
the company and abandon their plans to continue with the union. On 16 November, various
managers of the estate were dismissed, allegedly for not detecting or breaking up the
workers’ movement before they formed the union. On 17 November, a collective dispute
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of a socio-economic nature was brought before the First Labour and Social Welfare Court
of the department of Escuintla, whereby a set of demands for collective bargaining was
addressed to the employers. During the following days, armed private security staff of the
company started to circulate in the village of El Semillero, where the majority of the
workers live who were involved in establishing the trade union. Moreover, Mr Fernando
Bolaños met all the workers of the estate to tell them that, because of the workers who
were establishing the union, the estate would close and they would lose their jobs. In a
similar vein, leaflets began to circulate among the workers threatening the closure of the
estate if they persisted in their intention to maintain the union. Consequently, the
intervention of the Labour Inspectorate in the municipality of Santa Lucía Cotzumalguapa
and of the Human Rights Prosecutor’s Office in Escuintla was requested, and both
institutions indicated that they lacked resources for fuel. UNSITRAGUA then offered to
cover the costs concerned but, despite this, they indicated that they would not go until the
following week.

895. On 20 November 2007, the workers who were forming the union were taken by armed
security guards to the administrative offices, where, despite the fact that the court had not
set any preliminary hearing for the socio-economic collective dispute or notified the
parties, they were subjected to threats and intimidation to drop the court proceedings. Only
the court and the Labour Inspectorate, to which the respective notices were given, knew
about the proceedings. In the face of such pressure, a group of workers were intimidated
and obliged to sign the documents by the enterprise. Nevertheless, another group of
workers stood by their decision and, after being detained on the estate in view of the
possibility that UNSITRAGUA might intervene in their favour, they were released during
the night.

896. On 21 November 2007, the workers who refused to drop the proceedings turned up for
work, whereupon they were informed verbally that they had been dismissed. When the
latter claimed that under constitutional rules they could not be dismissed for participating
in the formation of a trade union, they were forcibly ejected by the enterprise’s armed
security guards. The trade unionists’ family members who worked on the estate were also
dismissed. Since the expulsion from the estate premises, Mr Francisco del Rosario López,
a founding member of the provisional executive board of the union, has not been seen
again. In view of his disappearance and unknown whereabouts, it is feared that his life may
be in danger, and consequently the Human Rights Prosecutor’s Office in Escuintla has
launched a missing person search in the hope of finding him.

897. With the assistance of the Human Rights Prosecutor’s Office, a fresh request was made for
intervention by the Labour Inspectorate in the municipality of Santa Lucía Cotzumalguapa
in the department of Escuintla, but the inspectors refused to intervene. UNSITRAGUA
therefore contacted the Labour Inspector-General, who said that it did not come within her
jurisdiction (despite being Labour Inspector-General for the republic as a whole and all
labour inspectors in the country being hierarchically dependent on her) and referred the
matter to the Regional Labour Directorate in Escuintla, with which several fruitless
attempts at communication were made. Given the urgency of the situation, UNSITRAGUA
contacted the First Deputy Labour Minister, who, conscious of the Ministry’s
responsibility, gave the undertaking that a labour inspector would come to the estate on
22 November to ascertain the situation and take the relevant measures. Nevertheless, no
steps have been taken to date, despite the gravity of the events.

898. The complainants also allege that a contractor threatened the members of the union with
the words: “If the estate is closed, you’ll be found floating down the river”, a clear death
threat against the workers. In addition, the UNSITRAGUA activists in the region are aware
of being followed by unidentified persons, and for this reason they fear for their safety, as
do the members of the union. A worrying aspect is that the employers knew the identity of
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all the workers participating in the union action, despite not having been notified of this.
Of similar concern is the fact that the employers knew of the judicial proceedings despite
not having been notified of any resolution and the fact that the judicial authority, three
days after receiving the case file, had not issued the preliminary measures which are
mandatory in proceedings of this type under sections 379 and 380 of the Labour Code.

899. It should be emphasized that in the case of Finca Olga María, this is the first time after
many unsuccessful attempts that UNSITRAGUA has managed to establish a union
presence at one of the estates controlled by the banana multinationals Chiquita Brands and
Dole which operate in the area, in view of the heavy anti-union measures taken at these
estates to obstruct the free organization of workers. The complainants assert that it is quite
clear that the conditions necessary for the exercise of freedom of association do not exist in
Guatemala.

900. By a communication dated 1 February 2008, the complainant organizations allege that the
Supreme Court of Justice decided to cancel the trade union immunity of four officials of
the Trade Union of Judiciary Workers with the aim of damaging union activities and that
subsequently these officials were dismissed, without judicial authorization.

B.

The Government’s reply
901. In its communication of 14 November 2007 and 22 April 2008, the Government states in
relation to the allegation concerning the death of Mr Marco Tulio Ramírez Portela,
Secretary for Culture and Sport and General Secretary of the Finca Yuma sub-branch of
SITRABI, that the general manager of BANDEGUA sent a copy of the document dated
9 October addressed to the Guatemalan Union of Workers (UGT), which among other
things: (a) acknowledges the tragic incident in which Mr Marco Tulio Ramírez Portela lost
his life; (b) categorically denies that the undersigned and other persons from BANDEGUA
were guilty of coercion, pointing out that they were concerned that the regrettable incident
might affect the working atmosphere of the enterprise; (c) states that they invited union
officials to a meeting to discuss a document which was apparently circulating among the
staff in which accusations were made against the enterprise, jeopardizing the good working
atmosphere, but the union officials did not attend; (d) according to the investigations by the
Public Prosecutor’s Office, there is no evidence of direct or indirect involvement by the
enterprise in the death of Mr Marco Tulio Ramírez Portela. The Government adds that,
according to the enterprise, the workers’ wages have increased on average by some 13 per
cent more than what was negotiated in the collective agreement and are around 60 per cent
higher than the national minimum wage in agriculture. The employers were invited by the
SITRABI leaders to a meeting with the First Secretary of the Embassy of the United States
and the AFL–CIO representative for Central America, and that the SITRABI leaders said
that they had no suspicions of any involvement on the part of the enterprise in the death of
Mr Marco Tulio Ramírez Portela. As proof of the good working atmosphere in the
enterprise, the enterprise sent a document dated 27 August 2007, signed jointly with the
top officials of SITRABI, who attended voluntarily to indicate their support.

902. The Government also states that the unit of the Public Prosecutor’s Office dealing with
offences against journalists and trade unionists was requested to provide information, and
it indicated that it was unaware of the case in question. Nevertheless, the Public
Prosecutor’s Office of the municipality of Morales in Izabal stated that: (1) it was aware of
the murder of Mr Marco Tulio Ramírez Portela, and the relevant investigation is under
way; (2) indications so far are that his death was due to political motives and not to his
trade union activities; and (3) the investigation is under way without having obtained for
the moment any concrete element of conviction which could lead to the conclusion that the
suspects mentioned in the present case are the perpetrators of the murder.
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903. In its communication dated 24 January 2008, the Government refers to the allegations
concerning Finca Olga María and indicates that before receiving the complaint from the
complainant organization, the Government, via the Ministry of Labour and Social Welfare,
took steps to resolve the dispute at the estate. The inspectors in charge of the matter met
the workers and employers with the aim of examining labour–management relations. They
also held meetings to clarify the events which had given rise to the complaint, but at one of
the meetings the workers requested that the case opened by the Ministry of Labour and
Social Welfare be referred to the Minister’s office. The employers stated that a collective
dispute of a socio-economic nature had been brought against it in the First Labour and
Social Welfare Court of Escuintla. Because of the existence of the collective dispute and
with an eye to the further progress of the affair, they argued a conflict of jurisdiction with
regard to the administrative formalities undertaken in the present case by the Ministry of
Labour and Social Welfare. In view of this legal action and according to the requirements
of the law, the Ministry suspended its action in the present case until such time as the court
rules on who has competence to continue it.

C.

The Committee’s conclusions
904. The Committee observes that the complainant organizations allege in the present case:
(1) the murder of trade union leader Mr Marco Tulio Ramírez Portela, Secretary for
Culture and Sport and General Secretary of the Finca Yuma sub-branch of SITRABI, on
23 September 2007 by heavily armed masked men at Finca Yuma (Yuma estate) in the
municipality of Morales in the department of Izabal (the estate being the property of
BANDEGUA); according to the complainants, relations between the abovementioned
trade union leader and the employers had deteriorated and he had been threatened with
dismissal on account of his union activities; (2) acts of violence against SITRABI and its
officials prior to the killing, particularly the entry of SITRABI headquarters on 20 July
2007 by armed soldiers, who interrogated the workers regarding the names and activities
of the union officials; (3) that, since 1 October 2007, the General Secretary of SITRABI,
Mr Noe Antonio Ramírez Portela – the brother of the murdered trade union leader – has
been harassed by a vehicle which frequently circles and observes his home and has been
receiving phone calls from the BANDEGUA company requesting the union to sign a
document absolving the company of all responsibility for the killing on its premises where
security guards were operating; (4) that, after the registration of SITRABANSUR on
15 November 2007, and even though the identity of the workers was only known by the
Labour Department, the representatives of Finca Olga María harassed and threatened the
union leaders with a view to making them leave the enterprise and abandon their plans to
continue with the union, and after a collective dispute of a socio-economic nature was
brought before the courts and a set of demands were made to the enterprise, the workers
were harassed with a view to dropping the court action; the workers which did not do so
were dismissed and expelled from the enterprise; since then, the whereabouts of one of the
union’s founding members, Mr Francisco del Rosario López, are unknown; even though
these events were reported to the Labour Inspectorate, the administrative authority took no
action; and (5) the dismissal, without any judicial authorization, of leaders of the Trade
Union of Judiciary Workers, because of the cancellation of their trade union immunity by
the Supreme Court of Justice (the General Secretary reportedly made an ordinary labour
claim, and at first and second instance the payment of wages due for the February 1995–
August 2000 period was apparently ordered; the case has been before the Chamber for the
Protection of Constitutional Rights (amparo) of the Supreme Court of Justice since
17 January 2007).

905. The Committee observes with concern that some of the allegations made refer to serious
incidents of violence against trade union officials and members (murder, disappearance,
harassment and threats to physical safety and the entry of security forces into union
premises) and that recently it has had to examine other cases relating to Guatemala with
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similarly serious allegations of violence (see for example Cases Nos 2203, 2241, 2445,
2413 and 2540). The Committee therefore emphasizes that a climate of violence, such as
that surrounding the murder or disappearance of trade union leaders, or one in which the
premises and property of workers and employers are attacked, constitutes a serious
obstacle to the exercise of trade union rights; such acts require severe measures to be
taken by the authorities [see Digest of decisions and principles of the Freedom of
Association Committee, fifth edition, 2006, para. 46].

906. With regard to the allegation concerning the murder of trade union leader Mr Marco Tulio
Ramírez Portela, Secretary for Culture and Sport and General Secretary of the Finca
Yuma sub-branch of SITRABI, on 23 September 2007 by heavily armed masked men at
Finca Yuma in the municipality of Morales in the department of Izabal (the estate being
owned by BANDEGUA), the Committee notes the Government’s statement to the effect
that: (i) the Public Prosecutor’s Office of the municipality of Morales, Izabal, stated that it
was aware of the murder and is conducting an investigation, the indications so far being
that the death was due to political motives; and (ii) the enterprise stated in a document
that, according to the Public Prosecutor’s Office, there is no evidence of direct or indirect
involvement on the part of the enterprise in the death of Mr Ramírez Portela. The
Committee deplores this violent incident and expects that the investigation under way will
allow without delay to determine responsibilities, and identify, arrest and bring to justice
the perpetrators of the homicide. The Committee requests the Government to keep it
informed in this regard.

907. With regard to the allegation that from 1 October 2007 onwards Mr Noe Antonio Ramírez
Portela, General Secretary of SITRABI and brother of the murdered union leader, has
been harassed by a vehicle which frequently circles and observes his home and that he has
been receiving phone calls from the BANDEGUA company requesting the union to sign a
document absolving the company of all liability for the murder which took place on its
property where its security guards were operating, the Committee notes the Government’s
statement to the effect that the company sent a copy of the document addressed to the
Guatemalan Workers’ Union (UGT), which (i) categorically denies that the BANDEGUA
company had engaged in coercion; (ii) states that they invited union officials to a meeting
to discuss a document which they had allegedly been circulating among the staff
containing accusations against the enterprise which were detrimental to the good working
atmosphere, but the union officials did not attend; and (iii) states that, according to
investigations made by the Public Prosecutor’s Office, there is no evidence of direct or
indirect involvement on the part of the enterprise in the death of Mr Marco Tulio Ramírez
Portela. In these conditions, while noting the allegations with concern, the Committee
urges the Government to take steps to investigate the allegation that Mr Noe Antonio
Ramírez Portela, the brother of the murdered union leader, is being harassed by a vehicle
which frequently circles and observes his home, and to provide fully the necessary
protection. The Committee also requests the Government to take steps to fully investigate
the allegation that on 20 July 2007 armed soldiers entered the SITRABI headquarters and
interrogated the workers regarding the union leaders’ names and activities and to keep it
informed in this respect.

908. With regard to the allegations that after the registration of SITRABANSUR on
15 November 2007 and despite the fact that the identity of the workers was known only by
the Labour Department, the representatives of Finca Olga María engaged in various
actions harassing and threatening the union officials to make them leave the enterprise
and abandon their plan to maintain the union and after a collective dispute of a socioeconomic nature was brought before the courts and a set of demands was submitted to the
enterprise, the workers were harassed to make them drop the court case (those workers
who refused to drop the case were dismissed and expelled from the enterprise), the
Committee notes the Government’s statement to the effect that: (1) prior to receiving the
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complaint, the Ministry of Labour and Social Welfare took steps to resolve the dispute at
the estate, the inspectors in charge of the proceedings met the workers and employers with
the aim of verifying labour–management relations and clarify the facts, but at a meeting
the workers requested the case to be referred to the Minister’s office; (2) the employers
stated that a collective dispute of a socio-economic nature had been brought against them
in the First Labour and Social Welfare Court in Escuintla and hence they claimed a
conflict of jurisdiction against the administrative proceedings; and (3) in view of such
legal action and according to the terms of the law, the Ministry of Labour suspended its
action in the present case until such time as the judicial authority decides who is
competent to continue handling the present case.

909. The Committee therefore expects that the judicial authority will issue a ruling as soon as
possible with regard to: (1) the alleged acts of anti-union discrimination (harassment of
union officials and workers to make them leave the union and dismissals of those who
refused to do so) at Finca Olga María enterprise; and (2) the socio-economic collective
dispute brought before the courts by SITRABANSUR for the purpose of negotiating a set of
demands with the abovementioned enterprise. The Committee requests the Government to
take immediate action on both issues and to keep it informed in this respect.

910. As regards the allegation concerning the disappearance of SITRABANSUR founding
member Mr Francisco del Rosario López following his expulsion from Finca Olga María,
the Committee requests the Government to send its observations in this respect.

911. Finally, the Committee requests the Government to send its observations without delay
relating to the new allegations submitted in a communication dated 1 February 2008
concerning the dismissal of officials of the Trade Union of Judiciary Workers because of
the cancellation of their trade union immunity by the Supreme Court of Justice.

The Committee’s recommendations
912. In the light of its foregoing interim conclusions, the Committee invites the
Governing Body to approve the following recommendations:
(a) With regard to the allegation concerning the murder of trade union leader
Mr Marco Tulio Ramírez Portela, Secretary for Culture and Sport and
General Secretary of the Finca Yuma sub-branch of SITRABI, on
23 September 2007, the Committee deplores this violent incident and expects
that the investigation under way will allow without delay to determine
responsibilities, and identify, arrest and bring to justice the perpetrators of
the homicide. The Committee requests the Government to keep it informed
in this respect.
(b) The Committee urges the Government to take steps to investigate the
allegation that Mr Noe Antonio Ramírez Portela, General Secretary of
SITRABI and brother of the murdered union leader, is being harassed by a
vehicle which frequently circles and observes his home, and to provide the
necessary protection. The Committee also requests the Government to take
steps to fully investigate the allegation that on 20 July 2007 armed soldiers
entered the SITRABI headquarters and interrogated the workers regarding
the union leaders’ names and activities and to keep it informed in this
respect.
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(c) The Committee expects that the judicial authority will issue a ruling as soon
as possible with regard to: (1) the alleged acts of anti-union discrimination
(harassment of union officials and workers to make them leave the union
and dismissals of those who refused to do so) at the Finca Olga María
enterprise; and (2) the socio-economic collective dispute brought before the
courts by SITRABANSUR for the purpose of negotiating a set of demands
with the abovementioned enterprise. The Committee requests the
Government to take immediate action on both issues and to keep it informed
in this respect.
(d) As regards the allegation concerning the disappearance of SITRABANSUR
founding member Mr Francisco del Rosario López following his expulsion
from Finca Olga María, the Committee requests the Government to send its
observations in this respect.
(e) The Committee requests the Government to send its observations without
delay relating to the new allegations submitted in a communication dated
1 February 2008 concerning the dismissal of officials of the Trade Union of
Judiciary Workers because of the cancellation of their trade union immunity
by the Supreme Court of Justice.

CASE NO. 2558
REPORT IN WHICH THE COMMITTEE REQUESTS
TO BE KEPT INFORMED OF DEVELOPMENTS

Complaint against the Government of Honduras
presented by
the Union of Workers of the Drink and Allied Industries (STIBYS)
Allegations: Failure of the enterprise Cervecerίa
Hondureña SA de CV to give effect to rulings
ordering the reinstatement of dismissed union
members
913. The complaint is contained in communications of 26 and 30 March 2007 of the Union of
Workers of the Drink and Allied Industries (STIBYS). The Government sent its
observations in a communication dated 28 February 2008.

914. Honduras has ratified the Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87), and the Right to Organise and Collective Bargaining
Convention, 1949 (No. 98).

A.

The complainant’s allegations
915. In its communications of 26 and 30 March 2007, the Union of Workers of the Drink and
Allied Industries (STIBYS) alleges that the enterprise Cervecería Hondureña SA de CV in
the cities of La Ceiba and Tegucigalpa was ordered in final rulings to reinstate various
workers in their posts, pay the wages that they had not received between the date of
termination of their contract of employment and their reinstatement and to pay their other
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entitlements in accordance with the collective labour agreement. The persons concerned in
the city of La Ceiba are Fredy Dueñas and Leonel Afgueta Moreno, dismissed despite their
right to trade union immunity as members of the central executive board of the STIBYS
and, in Tegucigalpa, in accordance with the ruling of the Second Labour Court, Oscar
Ramón Vallejo Montoya, Luis Alonso Valladares, José Javier Núñez Duarte, Julio César
García Ayala, Hugo Francisco Varela Valladares, Olman Antonio Sierra Ortez and Jorge
Adolfo Carranza. The enterprise is not complying with these orders.

916. The complainant organization indicates that, despite the fact that these workers were
reinstated in their posts by court order at the premises of the enterprise in Tegucigalpa on
9 February 2007 and in La Ceiba on 12 February 2007 following legal proceedings for the
enforcement of the ruling, in practice the enterprise is not allowing these workers to enter
the workplace, nor has it issued them with their workbooks or assigned them to jobs, which
constitutes the offence of disobedience as set out in section 346 of the Penal Code.

917. Despite this ill-treatment, the reinstated workers have complied with their hours of work
since their reinstatement (9 and 12 February 2007). The complainant attaches the rulings of
the two labour courts of La Ceiba and Tegucigalpa and of the Supreme Court of Justice,
and the report by the labour judge who was prevented from entering the premises of the
Cervecería Hondureña SA de CV.

918. Under the terms of the collective agreement applicable to the enterprise Cervecería
Hondureña SA, “The enterprise hereby affirms that if it were to be decided to separate or
divide its current operations while the present collective labour agreement remains in
force, compliance with the corresponding obligations contained in the collective agreement
that is in force shall be guaranteed in this enterprise and in the new enterprise.” In view of
the above, the STIBYS considers it appropriate to denounce the State of Honduras so that
it can be reprimanded for not compelling the enterprise Cervecería Hondureña SA de CV
to comply with the Constitution, section 113 of the Labour Code and ILO Conventions
Nos 87 and 98 in so far as they relate to employment stability, and accordingly to comply
with the final rulings handed down by the courts in these cases. According to the rulings,
the dismissals occurred after the enterprise invoked the need for an adjustment of its staff,
but without complying with the termination procedure envisaged in the collective
agreement.

B.

The Government’s reply
919. In its communication dated 28 February 2008, the Government states that at no time did
the enterprise Cervecería Hondureña SA de CV fail to give effect to a final ruling or order
handed down by the judicial authorities of the Republic of Honduras, as recorded in the
proceedings of the courts of the Republic.

920. The Government observes in relation to Oscar Ramón Vallejo Montoya, Luis Alonso
Valladares, José Javier Núñez Duarte, Julio César García Ayala, Hugo Francisco Varela
Valladares, Olman Antonio Sierra Ortez and Jorge Adolfo Carranza that, based on the
ordinary application to demonstrate justified reason for termination of employment, the
Second Labour Court in its final judgement of 24 November 2004 found in favour of the
plaintiff and convicted the enterprise to: (a) the payment in damages of the unpaid wages
until reinstatement is effective, as well as the payment of acquired entitlements; and
(b) enforcement of the ruling in the event that the employer is unwilling to carry out
reinstatement.

921. The Government indicates that the ruling was appealed to the Labour Appeal Court of the
Department of Francisco Morazán, which set aside the appeal in a final judgement of
21 January 2005 and confirmed the ruling of the court of first instance. The legal
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representative of the employer then lodged an extraordinary appeal in cassation with the
Administrative Labour Disputes Chamber of the Supreme Court of Justice which, in a
decision of 10 March 2006, set aside the appeal and sent the case back to the Labour
Appeal Court in May 2006. The Government attaches a copy of the ruling of the Court of
Cassation.

922. The Government adds that after the order referred to above requiring the reinstatement of
the workers was handed down by the Second Labour Court of the Department of Francisco
Morazán, the Cervecería Hondureña SA de CV in good faith and, in compliance with the
proposed ruling “(b) enforcement of the ruling in the event that the employer is unwilling
to carry out reinstatement”, accepted and reinstated the workers concerned in accordance
with the reinstatement order (attached by the Government), which was signed by the legal
representative of the STIBYS, as certified on the copy of the order dated 23 March 2007,
which was authorized by the judge and clerk of the Second Labour Court.

923. In relation to the allegations that the unpaid wages have not been received, the Government
attaches the internal document and a copy of the communication sent to the Prosecutor
Tito Vásquez detailing the cheques corresponding to the unpaid wages, dated 30 March
2007, which were received by each of the workers.

924. The Government indicates that Leonel Argueta Moreno, the only member of the union’s
executive board who was dismissed and who accordingly benefited from trade union
immunity, was reinstated in his post on 4 April 2007. Argueta Moreno continues to work
in the enterprise, as agreed between the STIBYS and the enterprise Cervecería Hondureña
SA de CV. The Government attaches documentation demonstrating compliance with the
reinstatement order and the ruling.

925. In view of the above, in relation to the information requested, and as the enterprise
Cervecería Hondureña SA de CV has given effect to the rulings, the Government calls for
the case to be closed. The Government attaches the following: (1) certification of the ruling
in cassation handed down by the Labour Chamber of the Supreme Court of Justice dated
10 March 2006; (2) the record of the proceedings before the Second Labour Court of the
Department of Francisco Morazán dated 23 March 2007; (3) the communication sent to
Prosecutor Tito Vásquez containing the details of the cheques for the unpaid wages issued
to José Javier Núñez Duarte, Luis Alonso Valladares, Olman Antonio Sierra, Oscar Ramón
Vallejo, Jorge Adolfo Carranza, Julio César García Ayala and Hugo Francisco Varela;
(4) the internal electronic mail detailing the cheques for the entitlements of the dismissed
workers; and (5) a copy of the contract of employment of Leonel Argueta Moreno.

C.

The Committee’s conclusions
926. The Committee notes that in the present case the complainant organization alleges that,
following the dismissal of Fredy Dueñas and Leonel Argueta Moreno, both members of the
central executive board of the STIBYS, and seven other workers, all of whom obtained
final reinstatement orders, the enterprise Cervecería Hondureña SA de CV is preventing
the return of these workers to their workplaces and refuses to assign them to jobs. The
judgements found that these dismissals, for which the enterprise cited the need for staff
adjustment, were decided upon without complying with the procedure envisaged in the
collective agreement.

927. The Committee notes the Government’s reply denying that the workers in the enterprise
have been victims of any violation of their rights and the attached documents: (1) the
certification of the ruling in cassation handed down by the Labour Chamber of the
Supreme Court of Justice dated 10 March 2006; (2) the record of the proceedings before
the Second Labour Court of the Department of Francisco Morazán dated 23 March 2007;
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(3) the communication sent to Prosecutor Tito Vásquez containing the details of the
cheques for unpaid wages issued to José Javier Núñez Duarte, Luis Alonso Valladares,
Olman Antonio Sierra, Oscar Ramón Vallejo, Jorge Adolfo Carranza, Julio César García
Ayala and Hugo Francisco Varela; (4) the internal electronic mail detailing the cheques
for the entitlements of the dismissed workers; and (5) a copy of the contract of employment
of Leonel Argueta Moreno (reinstated on 4 April 2007, that is a few days after the
complaint was presented to the Committee).

928. The Committee understands, based on the Government’s statements, that effect has been
given to the reinstatement orders handed down by the courts and that the unpaid wages of
the seven trade union members and of the trade union leader Leonel Argueta Moreno have
been received by them. The Committee nevertheless observes that the Government has not
referred to the dismissal or reinstatement of Fredy Dueñas (member of the central
executive board of the STIBYS according to the complainant organization) and requests it
to indicate without delay whether the latter has been effectively reinstated in his post in
compliance with the reinstatement order handed down by the courts.

The Committee’s recommendation
929. In the light of its foregoing conclusions, the Committee invites the Governing
Body to approve the following recommendation:
The Committee understands that effect has been given to the reinstatement
orders handed down by the courts and that the unpaid wages of the seven
trade union members and of the trade union leader Leonel Argueta Moreno
have been received by them. The Committee nevertheless observes that the
Government has not referred to the alleged dismissal or the reinstatement of
Fredy Dueñas (member of the central executive board of the STIBYS
according to the complainant organization) and requests it to indicate
without delay whether the latter has been effectively reinstated in his post in
compliance with the reinstatement order handed down by the courts.

CASE NO. 2589
REPORT IN WHICH THE COMMITTEE REQUESTS
TO BE KEPT INFORMED OF DEVELOPMENTS

Complaint against the Government of Indonesia
presented by
the Federation of Metal, Machine and Electronic SBSI Trade Union
(Federation of Lomenik SBSI)
Allegations: The complainant alleges that the
PT Cigading Habeam Centre Company locked
out and subsequently dismissed 480 workers for
negotiating a wage increase and planning to
stage a strike; the day after the lock out
(5 February 2005), the employer resumed
operations jointly with the Baladika cooperative
which is owned by the army and used
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outsourced workers provided by the cooperative
while the military guarded the premises to keep
away the dismissed workers. The complainant
also alleges that the military intimidated workers
into resigning from the company and shot
blanks at demonstrators who were protesting
their dismissal in front of the employer’s
premises, injuring two persons
930. The complaint is contained in a communication of the Federation of Metal, Machine and
Electronic SBSI Trade Union (Federation of Lomenik SBSI) dated 1 August 2007.

931. The Government sent its observations in a communication dated 1 February 2008.
932. Indonesia has ratified the Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87), and the Right to Organise and Collective Bargaining
Convention, 1949 (No. 98).

A.

The complainant’s allegations
933. In a communication dated 1 August 2007, the complainant Federation of Lomenik SBSI
alleges that on 7 January 2005, 400 workers affiliated to the complainant in PT Cigading
Habeam Centre Company which is engaged in steel construction and is located in Kota
Cilegon Banten, planned to organize a peaceful strike to demand a 14 per cent wage
increase for 2005. They sent the relevant notice to the employer and the district
government. The employer brought the case to the Manpower Department for settlement.
Military staff from the special forces of Serang Banten were present during the
negotiations. There was a negotiation deadlock and the trade union decided to take strike
action on 7 February 2005. It sent the relevant notice on 31 January 2005, as required by
law.

934. According to the complainant, on 4 February 2005 the employer, PT Cigading Habeam
Centre Company, decided to close the company down, thus preventing 480 workers from
working, without giving the necessary seven-day notice as required by Act No. 13/2003.
The next day, 5 February 2005, the employer started to run production in the company
jointly with the Baladika cooperative which is owned by the army, and in particular, the
Special Forces Group I of Banten. With military support, the employer started using
outsourced workers from the Baladika cooperative while the military guarded and operated
the company. By 8 September 2006, almost 420 workers from the Baladika cooperative
operated the company guarded by the military.

935. The complainant alleges that on 18 February 2005, the Special Forces Group I ViceCommander Letkol Sumardi and the Director of PT Cigading Habeam Centre intimidated
the members of Lomenik SBSI into resigning from the company. Until 1 August 2007, an
average of 250 workers had resigned under duress by the military. For instance, they
signed the agreement to resign at the special army office in the barracks of Serang Banten.

936. On 25 September 2005, the National Settlement Department of Manpower in Jakarta
decided to accord an 8 per cent wage increase to the workers. However, on 29 September
2005, the National Settlement Department of the Ministry of Manpower decided (decision
No. 1547/557/24-8/X/PHK/9-2005) to authorize the employer’s decision to dismiss 480
workers members of Lomenik SBSI in PT Cigading Habeam Centre, contrary to
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Act No. 13/2003 on strikes and Act No. 2/2004 on the right to organize and collective
bargaining as well as Conventions Nos 87 and 98.

937. On 21 March 2006, an average of 60 members of the special forces carried out a military
exercise in Cigading Habeam Centre Company while 100 workers were demonstrating in
front of the company to protest their dismissal and the illegal operation of the company
jointly with the army cooperative. Approximately 60 soldiers with two military vehicles
and one helicopter shot blanks at the demonstrators, causing them shock and injuring two
of them. The complainant attaches pictures from the incident and adds that the military
continued its exercise for a week.

938. On 25 August 2006, the complainant brought the case to the Supreme Court. The
complainant adds that most of the dismissed workers have still not found alternative
employment and have suffered great prejudice due to their trade union activity.

B.

The Government’s reply
939. In a communication dated 1 February 2008, the Government indicates that the dispute in
PT Cigading Habeam Centre began when the workers requested a wage increase of 14 per
cent while the Governor’s decree for the year 2005 regarding the regional minimum wage
stipulated that the maximum increase would be 6 per cent. In response to the workers’
request, the company was willing to agree to an increase of 8 per cent. However, at the
bipartite negotiation on 17 January 2005 the workers insisted on a wage increase of 14 per
cent. On 31 January 2005 the trade union officer at plant level (PK Lomenik SBSI) sent a
letter to the director of PT Cigading Habeam Centre emphasizing that the trade union
insisted on its demand and that if within a week it did not receive a response from the
company, the workers would stage a strike on 7 February 2005. Based on the union’s
letter, the employer agreed to conduct the second round of bipartite negotiations on
2 February 2005 but there was no agreement.

940. To prevent the strike, on 4 February 2005, the Cilegon Manpower Regional Office invited
the company as well as the union for mediation. But without company permission the
majority of workers left the factory location in order to express solidarity during the
mediation. On the other hand, the company considered that the mediation had disturbed the
factory working process and cancelled the mediation meeting. To express its
disappointment the company sent a letter dated 5 February 2005 to Cilegon Manpower
Regional Office informing it that it had closed down as of 4 February 2005 for the
following reasons: (1) all workers left the factory at 1.30 p.m. without permission; (2) all
company staff resigned due to “inability to overcome the workers”. Following this letter,
the company submitted a letter dated 12 April 2005 seeking authorization from P4P to
dismiss all 481 workers underlining as the main reason the financial loss suffered for the
past two years. The P4P authorized the dismissals in letter No. 1547/557/24-8/X/PHK/92005 dated 29 September 2005 which provided that: (i) 186 workers (Mrs Dimyati
Darmayadi and colleagues) had received severance pay and other benefits as agreed in the
negotiation statement letter; (ii) 295 workers (Mr Saridjo and partners) had received on
28 February 2005: severance pay under section 156(2) of the Labour Act No. 13/2003;
reward for length of service under section 156(3) of Act No. 13/2003; compensation for
housing allowance, medical and health-care allowance amounting to 15 per cent of the
total severance pay and reward for length of service under section 156(4)(c) of
Act No. 13/2003; compensation for entitlements such as annual leave under section
156(4)(a) of Act No. 13/2003; wages of February 2005.

941. With regard to the dispute on the workers’ request to increase wages by 14 per cent, the
decision of the P4D in Banten Province was to: (i) order the employer to reactivate the
company; (ii) order the workers to resume work in the company; (iii) decide a wage
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increase of 8 per cent for 2005; (iv) order the company to pay the workers salary not
received yet by the workers during the dispute settlement process (February, March and
April 2005); (v) order the company to sanction those leaving the factory without
permission as stipulated under the collective agreement for the year 2004–05; (vi) declare
the decision binding for the company and the workers and order that its execution be
supervised by the labour inspection of the Cilegon Manpower Regional Office.

942. However, the company lodged an appeal against the P4D decision and the P4P decision
No. 96/PHI/P4D/IV/2005 of 27 April 2005 changed the previous one as follows:
(i) refused the demand made by the union for a wage increase and granted the company’s
offer of an 8 per cent increase; (ii) refused the other demands raised by the union;
(iii) ordered that the execution of the decision be supervised by the labour inspection of the
Cilegon Manpower Regional Office.

943. The workers appealed this decision of the P4P as well as the decision on the dismissal of
481 workers to the Supreme Court. In its meeting of 2 June 2007, the Supreme Court
decided to refuse the application for judicial review concerning the 481 workers.

944. With regard to the allegations of violation of Conventions Nos 87 and 98, the Government
indicates that the company denied the allegation of involvement in the dispute of a special
forces commander. The company argued that the officer in question had no relation or
involvement in the process of settlement of the union’s request to increase wages by 14 per
cent.

C.

The Committee’s conclusions
945. The Committee recalls that this case concerns allegations that the PT Cigading Habeam
Centre Company locked out and subsequently dismissed 480 workers (481 according to
the Government) for negotiating a wage increase and planning to stage a strike; the day
after the lock out (5 February 2005), the employer resumed operations jointly with the
Baladika cooperative which is owned by the army and used some 420 outsourced workers
provided by the cooperative while the military guarded the premises to keep away the
dismissed workers. The complainant also alleges that the military intimidated workers into
resigning from the company by having them sign resignation forms in the army barracks
on 18 February 2005, leading to some 250 resignations by August 2007. They add that on
29 September the National Settlement Department of the Ministry of Manpower decided to
authorize the employer’s decision to dismiss the 481 workers, despite the fact that four
days earlier the same Department had decided to order an 8 per cent wage increase to the
same workers. They finally allege that on 21 March 2006 approximately 60 soldiers with
two military vehicles and one helicopter shot blanks at workers protesting in front of the
employer’s premises, causing them shock and injuring two persons.

946. The Committee notes that according to the Government, on 4 February 2005, instead of
attending a mediation meeting organized by the Cilegon Manpower Regional Office in the
light of an impending strike, the PT Cigading Habeam Centre Company closed down and
sent a letter to the authorities the following day, informing them that the factory’s closure
was due to the fact that all workers had left the factory the previous day at 1.30 p.m. to
express solidarity outside the mediation meeting. Moreover, on 12 April 2005 the PT
Cigading Habeam Centre Company sought authorization from P4P to dismiss all the 481
workers, not on the ground that they had left work without permission, but on the ground
that it had been suffering losses. The P4P authorized the dismissals on 29 September 2005,
noting that of the 481 workers, 186 had agreed to a negotiated settlement and 295 workers
had received severance pay and other benefits as provided for in the Labour
Act No. 13/2003. The workers appealed this decision to the Supreme Court, but on 2 June
2007, the Supreme Court refused the application for judicial review. The Committee
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recalls that although the use of internal legal procedures, whatever the outcome, is
undoubtedly a factor to be taken into consideration, the Committee has always considered
that, in view of its responsibilities, its competence to examine allegations is not subject to
the exhaustion of national procedures [Digest of decisions and principles of the Freedom
of Association Committee, fifth edition, 2006, Annex I, para. 30].

947. The Committee deeply regrets that the Government does not provide a reply to the
allegations that the company’s closure and subsequent reopening the next day as a joint
operation with a cooperative run by the army, using some 420 outsourced workers
provided by the cooperative, were aimed at preventing an impending strike and putting a
unilateral end to an industrial dispute, notably by dismissing all the 481 workers of the
company. Moreover, the Committee observes that in authorizing the dismissals of the 481
workers of PT Cigading Habeam Centre Company, the P4P apparently did not examine
the allegations of the anti-union nature of the dismissals nor does it appear that the
allegations that an army commander along with the company director had intimidated
several workers into signing statements of resignation at the army barracks were
examined. With regard to this latter point, the Committee notes that the Government
simply forwards a statement by the company denying the allegations.

948. The Committee has always recognized the right to strike by workers and their
organizations as a legitimate means of defending their economic and social interests. The
Committee further recalls that acts of anti-union discrimination should not be authorized
under the pretext of dismissals based on economic necessity and that the application of
staff reduction programmes must not be used to carry out acts of anti-union discrimination
[Digest, op. cit., paras 521, 795 and 796]. The Committee finally emphasizes that the
Promotion of Cooperatives Recommendation, 2002 (No. 193), calls on governments to
ensure that cooperatives are not set up or used for non-compliance with labour law or
used to establish disguised employment relationships [Digest, op. cit., para. 261].

949. In light of the above, the Committee requests the Government to institute an independent
investigation into the allegations that the closure of the PT Cigading Habeam Centre
Company and its subsequent reopening as a joint operation with a cooperative run by the
army were aimed at putting a unilateral end to an industrial dispute and preventing the
staging of a strike, notably by dismissing all the 481 workers of the company. If the
allegations are confirmed, it requests the Government to take all necessary measures to
reinstate the 481 dismissed workers as primary remedy; if the judicial authority
determines that reinstatement of trade union members is not possible for objective and
compelling reasons, adequate compensation should be awarded to remedy all damages
suffered and prevent any repetition of such acts in the future, so as to constitute a
sufficiently dissuasive sanction against acts of anti-union discrimination. The Committee
requests to be kept informed in this respect.

950. Finally, the Committee notes with deep regret that the Government does not provide a
reply to the allegations that the army has had an extensive involvement in the industrial
dispute in question, to the point that: (i) military staff from the special forces of Serang
Banten were present during negotiations between the trade union and the company prior
to its closure; (ii) since February 2005 the military has guarded the company premises to
keep away the 481 dismissed workers; (iii) the Special Forces Group I Vice-Commander
Letkol Sumardi intimidated members of the complainant trade union into resigning from
the company leading to an average of 250 resignations under duress until 1 August 2007;
(iv) on 21 March 2006, in the framework of a military exercise taking place within the
company premises, approximately 60 soldiers with two military vehicles and one
helicopter shot blanks at workers protesting in front of the company, causing them shock
and injuring two persons. The Committee, deeply regretting the allegations of extensive
involvement of the army in the industrial dispute at PT Cigading Habeam Centre

GB302_5_[2008-05-0330-1]-Web-En.doc

235

GB.302/5

Company, and the alleged acts of intimidation and violence towards the dismissed
workers, requests the Government to institute an independent investigation into the
allegations and if they are confirmed, to punish those responsible and issue appropriate
instructions so as to prevent the repetition of such acts. The Committee requests to be kept
informed in this respect.

The Committee’s recommendations
951. In the light of its foregoing conclusions, the Committee requests the Governing
Body to approve the following recommendations:
(a) The Committee requests the Government to institute an independent
investigation into the allegations that the closure of the PT Cigading
Habeam Centre Company and its subsequent reopening as a joint operation
with a cooperative run by the army, were aimed at preventing the staging of
a strike and putting a unilateral end to an industrial dispute, notably by
dismissing all the 481 workers of the company. If the allegations are
confirmed, it requests the Government to take all necessary measures to
reinstate the 481 dismissed workers as primary remedy; if the judicial
authority determines that reinstatement of trade union members is not
possible for objective and compelling reasons, adequate compensation
should be awarded to remedy all damages suffered and prevent any
repetition of such acts in the future, so as to constitute a sufficiently
dissuasive sanction against acts of anti-union discrimination. The
Committee requests to be kept informed in this respect.
(b) The Committee, deeply regretting the allegations of extensive involvement of
the army in the industrial dispute at PT Cigading Habeam Centre Company,
and the alleged acts of intimidation and violence towards the dismissed
workers, requests the Government to institute an independent investigation
into these allegations and if they are confirmed, to punish those responsible
and issue appropriate instructions so as to prevent the repetition of such
acts. The Committee requests to be kept informed in this respect.

CASE NO. 2323
INTERIM REPORT

Complaint against the Government of the Islamic Republic of Iran
presented by
the International Trade Union Confederation (ITUC)
Allegations: The complainant organization
alleges that workers have been killed and
injured by riot police in the context of a strike
and related protests, and that many other
workers were arrested and detained. In another
incident during a May Day rally, several
workers were arrested and detained
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952. The Committee last examined this case on its merits at its June 2007 session, where it
issued an interim report approved by the Governing Body at its 299th Session [see
346th Report, paras 1098–1129].

953. The International Trade Union Confederation (ITUC) submitted additional information in
support of its allegations in communications dated 4 July and 27 August 2007.

954. The Government provided its observations in a communication dated 13 February and
28 April 2008.

955. The Islamic Republic of Iran has not ratified either the Freedom of Association and
Protection of the Right to Organise Convention, 1948 (No. 87), or the Right to Organise
and Collective Bargaining Convention, 1949 (No. 98).

A.

Previous examination of the case
956. In its previous examination of the case, the Committee made the following
recommendations [see 346th Report, para. 1129]:
(a) The Committee requests the Government to communicate a copy of the Supreme Court
final decision concerning the killing of four innocent persons by the police force during
the incidents in Shahr-e-babak and to indicate the measures the Government has taken or
envisaged in order to determine responsibility, punish the guilty parties and prevent the
repetition of such acts.
(b) The Committee urges the Government to keep it informed of measures taken to ensure that
the competent authorities receive adequate instructions so as to eliminate the use of
excessive violence when controlling demonstrations, which might result in a disturbance
of the peace.
(c) The Committee once again requests the Government to provide information on the
occupations and any trade union affiliation of the six persons convicted as a result of the
events in Shahr-e-babak, as well on the specific acts with which they were accused and
the grounds on which they were convicted. The Committee requests the Government to
communicate the court decisions handed down against these persons.
(d) The Committee requests the Government to ensure the immediate release of any trade
unionists who may still be detained in connection with the 2004 May Day celebration
and to take steps to ensure that the charges brought against them are dropped and to keep
it informed in this respect. Noting that the case of Mr Divangar is currently on appeal,
the Committee expects that the Court of Appeal will re-examine this case having regard
to the provisions of Conventions Nos 87 and 98 and that Mr Divangar will be acquitted
of all remaining charges which appear now to be strictly related to his trade union
activities. The Committee requests the Government to keep it informed in this respect.
(e) The Committee requests the Government to institute an independent inquiry into the
complainant’s allegation of Mr Divangar’s arrest, detention, alleged severe beating and
court summons in August 2005 and to provide full particulars in this regard.
(f) The Committee requests the Government to carry out a full and independent investigation
into the allegation of the arrest of trade union leaders of the Teachers’ Guild Association
in July 2004 and to provide detailed information in this respect.
(g) The Committee once again urges the Government to institute an independent inquiry into
the allegations that the Intelligence Ministry interrogated, threatened and harassed
Messrs Shis Amani, Hadi Zarei and Fashid Beheshti Zad and to keep it informed of the
outcome.
(h) The Committee requests the Government to keep it informed of the developments with
regard to the amendment of the Labour Law and to transmit a copy of the final proposed
amendments so that it may examine this case in full knowledge of the facts.
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B.

The complainant’s new allegations

Saqez
957. In its communication of 4 July 2007, the complainant indicates that Mahmoud Salehi had
appealed his November 2006 conviction in the Saqez Revolutionary Court, and that his last
appeal trial, held on 11 March 2007, was marked by procedural irregularities. Mr Salehi
was tried on appeal by the individual who had served as the prosecutor at the time of his
initial arrest, in May 2004, and who had also approved Mr Salehi’s sentence of four years’
imprisonment in November 2006.

958. In accordance with the court’s summons, Mahmoud Salehi, Jalal Hosseini, and Mohsen
Hakimi along with their lawyer, Mohammad Sharif, appeared at the Kurdistan Province
Court of Appeals on 11 March 2007. After some delay Mr Sharif was informed that
Mr Mohammad Mostofi, the presiding judge of division 7, was on leave. In accordance
with the required procedure, Mr Sharif informed the court secretary of his and his clients’
presence in the court, and of their intention to leave; the secretary asked them to wait while
he alerted the Chief of the court. One hour later, Mr Sharif was informed that the hearing
would, in fact, take place, with Judge Sadeghi presiding. At the time of the arrest of seven
labour leaders in Saqez at a 2004 May Day rally, a group which included Salehi, Hosseini,
and Hakimi, Mr Sadeghi was Saqez’s prosecutor and had therefore signed the labour
leaders’ arrest warrants. In the Saqez Revolutionary Court trial of October 2006,
Mr Sadeghi was the Chief of Saqez’s Justice Department; the judge who sentenced Salehi
and his three colleagues in that trial was a substitute judge, Mr Shayegh, and their sentence
was only confirmed after Mr Sadeghi’s approval. Salehi, Hosseini and Hakimi were
therefore tried on appeal by the same person who had ordered their initial arrest and
confirmed their sentencing in the second trial. No verdict was pronounced at the appeal
hearing of 11 March 2007, and the defendants and their lawyer were not informed of the
trial’s outcome.

959. On 9 April 2007, Salehi was visited by a commanding officer in the Saqez security force at
the Bakery Workers Association’s solidarity office. The official demanded that Salehi
appear at the Prosecutor’s office to discuss issues related to the 2007 May Day celebration
with the Governor and Prosecutor of Saqez. As soon as he entered the Prosecutor’s office,
however, Salehi was informed that the Kurdistan Court of Appeals had reached a final
verdict in his case and had sentenced him to one year imprisonment and a further
suspended sentence of three years’ imprisonment. He was arrested on the spot and denied
the right to inform his lawyer or relatives. Salehi protested his sentence and arrest and
refused to sign the verdict. After the authorities were warned by Salehi’s colleagues and
relatives that the citizens of Saqez would be called upon to protest, he was allowed to
speak on the phone with his family, which is how his relatives learned that he would be
transferred to Sanandaj, the capital of Kurdistan province and 400 kilometres from Saqez.
Salehi is currently being held in Sanandaj’s Central Prison.

Attacks by security forces against a workers’ gathering
in support of Salehi
960. The complainant indicates that on 16 April 2007, security forces violently disbanded a
rally in support of Mr Salehi’s release by dozens of workers and labour activists, mostly
bakery workers from Saqez, in front of his workplace – the Saqez Workers Consumer
Cooperative. Uniformed and plainclothes security officers attacked the workers with sticks
and gas spray. Several workers were injured; it was also reported that Salehi’s 17-year-old
son, Samarand Salehi, was arrested during the rally. Jalal Hosseini and Mohammad
Abdipour were summoned to the Prosecutor’s office to prevent them from attending the
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gathering, and Abdipour, who was acquitted of all charges in November 2006, was warned
that he could not attend the rally under any circumstances because of his sentence. The
security forces also closed down the Cooperative’s offices.

Salehi’s prison conditions
961. On 18 April 2007, the complainant wrote to the President of the Islamic Republic of Iran to
protest the arrests of trade unionists and expressed its concern that Mr Salehi, while in
custody, could be denied the medical attention he needs for his kidney condition; no
response from the Iranian authorities was received. Salehi’s family, lawyer and supporters
were attempting to secure his temporary medical release in order for him to receive
treatment outside prison. The Saqez Prosecutor’s Office allowed Salehi temporary leave on
22 May 2007; however the Chief of Sanandaj prison and the Sanandaj Prosecutor’s Office
denied the leave and left his release for the Prison Council to decide – which meant that a
decision would not be taken for at least another month.

962. On 28 May 2007, Mr Salehi informed his wife, Ms Najibeh Salehzadeh, that his health
condition had become life-threatening (extreme kidney pain and low blood pressure) and
asked for an urgent response to address his health problems. On 31 May 2007, the
complainant wrote to the ILO Director-General requesting his intervention in this matter.

963. On 5 June 2007, Najibeh Salehzadeh wrote to the complainant with more details
concerning Salehi’s situation in prison. While Salehi’s health continued to deteriorate, his
family’s efforts to get him transferred to a hospital were met with delays and rejections by
the prison authorities, whereas the authorities that were approached with a request to
transfer Salehi to the Saqez prison had responded that they had no mandate to take such a
decision. According to his physician’s opinion, given in a letter delivered to the prison
authorities on 31 May 2007, Salehi could not be adequately treated in prison; moreover,
the prison doctor had also informed Salehi that nothing could be done for him unless he
was treated by a specialist.

964. On 17 June 2007, Mr Salehi was transferred under heavy security to the Tohid Hospital in
Sanandaj. After a medical examination, he was returned to prison. To the complainant’s
best knowledge, although Salehi’s health continues to deteriorate, he is still being denied
adequate medical treatment; he has also developed heart and intestinal problems and is
unable to stand on his feet. On 19 June 2007, the prison authorities refused to authorize a
visit to Salehi from his lawyer, Mohammad Sharif. Mr Sharif was informed that as the
verdict in Salehi’s case had been final, the lawyer did not have any right to intervene on
Salehi’s behalf for the duration of his imprisonment. Salehi’s family is also denied
visitation rights and can only contact him by telephone. The complainant expresses its
deep concern that the denial of proper medical assistance to Salehi is an attempt on behalf
of the Iranian intelligence services to force him to halt his trade union activities and that
his life could be in imminent danger.

965. In its communication of 27 August 2007, the complainant indicates that Salehi, who is still
being held in the Sanandaj prison despite his life-threatening health condition, was
transferred to the Tohid Hospital on 12 July 2007 after having lost consciousness in jail.
He received only basic treatment in the hospital and was sent back to prison after 14 hours.
Also, Salehi’s lawyer Mohammad Sharif reported that the Government did not intervene
with the relevant authorities with regard to the conditions of Salehi’s detention, and that his
efforts to secure adequate medical assistance for Salehi had gone unanswered. On
23 August 2007, Salehi was again taken to the Tohid Hospital’s emergency room due to
critically low blood pressure; he was returned to prison on the same day.
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Arrest and corporal punishment for
trade union activities
966. On 16 May 2007, 11 members of the Nationwide Union of the Unemployed and Dismissed
Workers of Iran (NUUDWI) were convicted by the Sanandaj Revolutionary Court of
disturbing public peace and order by participating in an illegal gathering, and of displaying
“unusual behaviour”. The complainants indicate that the basis for their convictions was
their participation in the 2007 May Day union activities, and provides ten of the members’
names as follows: Khaled Savari, Habibollah Kallehkani, Fars Govilian, Sadigh Amjadi,
Sadigh Sobhani, Abbas Andaryari, Moheyoddin Rajabi, Tayeb Malayi, Tayeb Chatani and
Eghbal Latifi.

967. On 4 August 2007, the 104th Prosecutorial Branch of the General Penal Court of Sanandaj
sentenced the 11 trade unionists to 91 days’ imprisonment and the corporal punishment of
ten lashes of the whip, to be administered immediately. The 11 individuals have appealed
the verdict, and to the complainant’s knowledge the sentences had yet to be carried out.
The NUUDWI had written to the complainant to draw attention to the fact that the
sentences were handed down shortly before an International Trade Union Day of Action,
organized on 9 August 2007 by the complainant and the International Transport Workers’
Federation (ITF) to express solidarity with the workers in the Islamic Republic of Iran. In
the NUUDWI’s view, the sentences were intended to intimidate Iranian workers so as to
dissuade them from joining any actions planned for that day. The complainant indicates
that it strongly supports this view and condemns the Iranian judiciary’s despicable attitude.
It furthermore contends that it has good reason to believe that some sectors of the country’s
executive branch exert influence over the court that had issued the sentences, thus casting
doubt on the judiciary’s independence.

968. On 15 August 2007, the General Penal Court of Sanandaj sentenced Sheys Amani, the
president of the NUUDWI’s Board of Directors, and Sedigh Karimi, a union member, to
two and a half years’ imprisonment. According to the court ruling, Mr Amani’s sentence
could be reduced by up to six months in exchange for payment, while Karimi’s could be
reduced by up to one year in exchange for payment. Both Amani and Karimi have already
spent several months in prison due to their participation in the 2007 May Day union
activities in Sanandaj.

C.

The Government’s reply

Khatoonabad and Shahr-e-babak
969. In its communication of 13 February 2008, the Government states that it considers the
Shahr-e-babak and Khatoonabad incidents to be separate events, and furthermore considers
that the latter incident was a destructive riot that could potentially have jeopardized the life
and security of innocent people. The Government denies that the Khatoonabad incident
implicates any freedom of association principles. The measures taken by the police, which
incidentally led to unforeseen and regrettable results, should not be viewed as premeditated
measures taken to limit the exercise of freedom of association rights, but rather as a
spontaneous reaction to protect public safety and security.

970. As regards the legal proceedings relating to the violent clashes in Shahr-e-babak, in which
four innocent persons were killed, the Government states that the family members of one
of the four victims appealed the decision of the military court, which acquitted the police
force but recognized the right of the victims’ families to receive compensation. The
National Supreme Court rejected the family members’ appeal and upheld the military
court’s decision in Verdict No. 31/470 of 28 August 2007. The Government states that the
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acquittal of the police forces demonstrates that the police had observed the regulations
concerning the deployment of force; under article 1 of the Military Force Penal Code, the
police were not found to be at fault in coping with the situation. The Government
moreover has ensured that the bereaved families would receive due compensation, as
determined by the court, and expresses its deepest remorse over the deaths.

971. The Government contends that none of the ILO standards sanction the resort to public
coercion or vandalism in pursuit of trade union activities, but hold rather that workers’ and
employers’ organizations must observe national laws and regulations in carrying out their
activities. Peaceful trade union strikes and sit-ins may therefore be distinguished from
social disturbances leading to the vast destruction of property and the jeopardizing of
public safety.

972. As concerns the Committee’s previous recommendation that the competent authorities
receive adequate instructions so as to eliminate the use of excessive violence when
controlling demonstrations, the Government indicates that through the National Security
Council it has implemented strict rules and regulations regarding the control of
demonstrations that might potentially result in disturbance of the peace. The said
regulations include the following language: (1) “… when dealing with and controlling
public demonstrations, rallies, and social unrest, the disciplinary forces should strictly
observe the regulations concerning the use of weapons and anti-riot equipment …”; and
(2) ”… this Act forms the basis for security and disciplinary forces practices in controlling
unrest and disorder. Any violation of this Act shall be subject to severe disciplinary
measures and penalties.”

973. Police and anti-riot forces have received very strict instructions to apply disciplinary force
and deploy firearms only in exceptional cases, and the slightest breach of the relevant
regulations would be subject to severe penalties. The Deputy Minister of the Interior for
Security and Disciplinary Affairs, who also chairs the National Security Council, has also
recently circulated instructions and guidelines to the governors and chiefs of the provincial
security councils to caution them against the application of disciplinary violence in
controlling demonstrations. Moreover, the Government has discussed the possibility of
technical cooperation projects to train the police forces in how best to deal with trade union
demonstrations with the ILO.

974. The Government states that the six persons convicted as a result of the events in Shahr-ebabak – Mohammad Fahim Mahmoodi, Abbas Meimandinia, Hossein Moradian, Momen
Pourmahmoodieh, Saeed Zadegangi and Ali Asghar Soflaei – were either unemployed or
food sellers; none had any record of trade union affiliation or of having engaged in trade
union activities. Moreover, it has no information linking the said events with trade union
activities and no workers’ organization had claimed responsibility for organizing the said
events. Taking into account the spontaneous nature of the incident, and the role ethnic
solidarity may have played in causing the protests, the court downgraded the serious
offences committed by the six individuals in order to reduce the recurrence of social unrest
in Shahr-e-babak. Accordingly, the sentences of 4–9 months’ imprisonment for Abbas
Meimandinia, Hossein Moradian, Momen Pourmahmoodieh, Saeed Zadegangi and Ali
Asghar Soflaei for destruction and defacement of public and private property were
suspended for three years. The sentences were handed down by the Court of First Instance
on 8 June 2004 and suspended under Verdict No. 93 of the Appellate Court, dated
14 January 2005. As regards Mohammad Fahim Mahmoodi, his sentence of imprisonment
was commuted to a penalty of 1 million rials (approximately US$100). A copy of Verdict
No. 93 is attached to the Government’s communication.
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Saqez
975. As concerns the charges against several trade unionists relating to their participation in the
2004 May Day rally, the Government states that in the autumn of 2006 the Court of First
Instance handed down sentences of four years’ imprisonment to Mahmoud Salehi and Jalal
Hosseini, and sentences of two years’ imprisonment to Borhan Divangar and Mohsen
Hakimi (also known as Mohsen Kamgouyan), respectively. In Verdict No. 1817, the
Appellate Court suspended three years of Salehi’s four-year sentence for a three-year
period; in Verdict Nos 1818, 1819, and 1820 of 16 March 2007, the Appellate Court
suspended the entire sentences of Hosseini, Divangar and Hakimi for a period of three
years. Copies of Verdict Nos 1817–1820 are attached to the complaint. The verdicts further
stipulate that: (1) any new crimes committed during the suspension period would nullify
the suspension and cause the 2006 sentences to be applied; and (2) the parties concerned
may not organize any illegal assembly or gathering disturbing the public order, whether
union-related or not, and may not contact anti-revolutionary groups or people
electronically, via the Internet or using telecommunication technology.

976. According to the Government, the suspension of the four trade unionists’ sentences
demonstrates the leniency with which their cases have been treated. The Appellate Court’s
verdicts, however, also prohibit the individuals concerned from violating the boundaries of
conventional trade union activities and associating themselves with political groups
wishing to endanger the sovereignty, integrity and security of the Government.

977. The Government states that Borhan Divangar is living abroad and that Mahmoud Salehi is
serving his one-year term of imprisonment. As regards Salehi’s treatment, the Government
indicates that, contrary to what has been falsely and maliciously promoted in various
media, Salehi has been constantly examined by renowned doctors for his different diseases
and has had ample access to special medical treatment throughout his imprisonment term.
Salehi’s family and friends were allowed to visit him in prison in accordance with the
relevant rules and regulations, and other parties, including members of the European
Parliament and Mr Hanafiroustandi, the head of the Indonesian Trade Union Confederation
and an ITF delegate, were reported to have met with Salehi’s wife and friends.

978. As regards the arrest and detention of Borhan Divangar in August 2005, the Government
states that Divangar and several other trade unionists were arrested at a May Day 2004
rally for violating civil codes of conduct and causing public disorder. After initial
investigations, the detainees were all released on bail while their cases were waiting to be
heard by the relevant court of justice. Upon his release on bail, Divangar illegally left the
country to join his anti-Government and subversive comrades abroad; he is presently a
member of the Central Communist Workers’ Committee known as “Hekmatist”. The
provincial security and disciplinary authorities dismiss the allegations that Divangar was
unlawfully interrogated, threatened or harassed.

Teachers’ Guild Association
979. According to the information received from the Public Prosecutor’s Office, Mahmoud
Beheshti Langarudi was arrested in 2004 on the charges of organizing an illegal assembly
and closing the public school. He was reportedly released on bail on 24 July 2004. The
Public Prosecutor in Branch No. 2 renounced the allegations against Langarudi and
acquitted him of all of them. Ali-Asghar Zati was arrested on charges of congregating to
conspire against national security, collaborating with the opposition and subversive groups
and violating national rules and regulations. Some of the allegations brought against him
were later withdrawn. His case was then referred to the public courts through a bill of
indictment for violating national rules and regulations. The respective court ruled that he
had violated the national law; his sentence is not related to his trade union activities.
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Sanandaj Textile Factory
980. According to an independent inquiry and the latest information received from the Labour
Office of Kerman Province, Shis Amani requested the termination of his employment at
the workplace, under the pretext of hardship of labour conditions, and is reported to have
received all legal allowances and benefits due him amounting to 70 million Rials
(approximately US$7,200). Amani had established a Committee to organize the Free
Workers’ Associations in Iran without legal registration and is reported to have
consistently persuaded the provincial workers’ associations and production units to go on
strike. Amani encouraged strikes at the Shahou Spinning Factory and the Parris Spinning
Factory, both located in Sanandaj, in 2005 and 2007 respectively. He has seemingly also
been behind many pseudo-union activities leading to social insurgencies and is reported to
have played an active role in threatening the workers of the Tehran Bus Company
(SVATH) who were unwilling to go on strike.

981. Hadi Zarei, a member of the Islamic Labour Council of the textile plant, requested the
termination of his employment soon after the strikes finished. He received his severance
pay and all other legal allowances and benefits totalling 130 million rials (approximately
US$13,000).

982. Fashid Beheshti Zad, one of the main instigators of the social crises in Kurdistan Province,
is reported to be associated with opposition and subversive groups abroad. Zad has
pretended to be detained and spread false reports of being threatened and harassed by
security forces; he is also said to have caused disturbances at the workplace and been
involved in persuading workers in different production units to go on strikes repeatedly,
including strikes at the Shahou Spinning Factory in 2005 and the Parris Spinning Factory
in 2007. During independent inquiries, the provincial security and disciplinary offices
denied the allegations of interrogations, threats and harassment of Shis Amani, Hadi Zarei
and Fashid Beheshti Zad.

983. The Government indicates that it has been closely and effectively cooperating with the
Social Dialogue and International Labour Standards Departments of the ILO. The
proposed amendments to the Labour Law were examined by an ILO mission in
February 2007. The meetings of the Government’s representatives with ILO officials in
Geneva and Tehran since 2003 clearly demonstrate the Government’s determination to
resolve the existing difficulties, including ambiguities and shortcomings in Chapter VI of
the Labour Code concerning freedom of association. The redrafted Chapter VI of the
Labour Law provides proper grounds for the implementation of freedom of association and
further paves the way for the expansion of trade union activities; the Government hopes to
amend these provisions in cooperation with the social partners and the relevant
parliamentary commissions.

984. In a communication dated 28 April 2008, the Government informs of the release of
Mr Salehi from prison on 6 April 2008. In a communication of 28 May 2008, the
Government indicates that the Chief of the Judiciary, Ayatollah Sharoudi, had visited
Kurdistan Province and met with NUUDWI member Sedigh Karimi. Following this
meeting, Sharoudi decreed the immediate release of the 11 NUUDWI members who had
been arrested and detained in connection with the May Day 2007 demonstrations. The
Government adds that Sheys Amani, the President of the NUUDWI’s Board of Directors,
was among the 11 individuals released. All of the above had been sentenced to six months’
imprisonment and had served nearly one month of their terms (33 days in the case of Sheys
Amani) prior to their release. Finally, the Government states that the adviser and the
representative of the Chief of the Judiciary in the Committee of Amnesty, who had
previously met with ILO officials in the International Labour Standards Department, were
reported to have played an instrumental role in securing the 11 individuals’ early release.
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D.

The Committee’s conclusions
985. The Committee recalls that this case concerns allegations of the violent police repression
of strikes, protests and the May Day 2004 rally in Saqez; the arrest, detention and
conviction of several trade union leaders and activists for their trade union activities; the
arrest of trade union leaders of the Teachers’ Guild Association; intervention in a strike at
the Sanandaj Textile Factory and subsequent harassment of the workers’ representatives;
and the proposal and adoption of legislation that would restrict the trade union rights of a
large number of workers.

986. The Committee recalls that it had previously requested the Government to communicate a
copy of the Supreme Court’s final decision concerning the killing of four innocent persons
by the police force during the incidents in Shahr-e-babak, and to indicate the measures the
Government has taken or envisaged in order to determine responsibility, punish the guilty
parties and prevent the repetition of such acts. From the factual record summarized in the
Supreme Court’s decision, the Committee takes note of the following:
–

On 24 January 2004, 200 persons gathered in front of the Sarcheshmeh Copper
Complex in Khatoonabad – a town in Shahr-e-babak – to protest the recruitment of
non-native workers at the complex.

–

The police force used tear gas and fired air shots at the crowd, which responded by
throwing stones at the police. The protestors eventually dispersed upon being
addressed by the Deputy of the Kerman Disciplinary Force.

–

At the time of the protest, some youths attacked the premises of the Governor’s Office
and Police Station No. 11, breaking windows and damaging some of the facilities.

–

The police force tried to disperse them with air shots, but subsequently ignored its
orders and resorted to shooting, killing four as a consequence and injuring others.

–

The parents of one of the deceased lodged a complaint; however, the prosecution of
the disciplinary forces involved was stopped by the Military Prosecutor and the
matter was referred to the Military Court, which acquitted the police force but issued
a decision ordering compensation for the victims’ families.

–

The families of the deceased appealed the Military Court verdict to the Supreme
Court, alleging that the Military Court lacked competence over the matter and that
the shootings were acts of homicide.

987. The Committee observes that in its judgement the Supreme Court dismissed the plaintiff’s
appeal and upheld the Military Court’s decision. While noting the Government’s
indication that the Supreme Court’s verdict demonstrates that the police had observed the
regulations on the deployment of force, the Committee nevertheless observes that in its
decision, the Supreme Court had refused to address the issue of the culpability of the
police forces, stating that that matter fell outside of its competence; its dismissal of the
victim’s family’s claim was therefore on jurisdictional grounds. The Committee notes,
moreover, that the summary in the decision indicates that the police force ignored its
orders by resorting to shooting. In these circumstances, the Committee can only deplore
the continued absence of any judgement against those responsible for the incident and
emphasizes once again that a situation of impunity reinforces the climate of violence and
insecurity and is extremely damaging to the exercise of trade union rights [see Digest of
decisions and principles of the Freedom of Association Committee, fifth edition, 2006,
para. 52].
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988. As regards the six persons convicted as a result of the events in Shahr-e-babak, the
Committee notes that according to the Government, the individuals concerned were either
unemployed or food sellers, with no record of trade union affiliation. They were each given
sentences of imprisonment, for periods ranging from four to nine months, and the
sentences were subsequently suspended for a period of three years by the Appellate Court
in Verdict No. 93 of 2005. Observing that the information currently at its disposal does not
suffice to establish a relationship between their arrests and the industrial unrest in
Khatoonabad, the Committee considers that, unless new information is brought forward by
the complainant, this matter does not call for further examination.

989. As regards police interventions more generally and the Committee’s requests that the
Government keep it informed of measures taken to ensure that the competent authorities
received adequate instructions so as to eliminate the use of excessive violence when
controlling demonstrations, which might result in a disturbance of the peace, the
Committee takes note of the Government’s indications that: (1) it has implemented strict
rules and regulations regarding the control of demonstrations that might potentially result
in disturbance of the peace; (2) the police and anti-riot forces have received very strict
instructions to apply disciplinary force and deploy firearms only in exceptional cases;
(3) it has also recently circulated instructions and guidelines to the governors and chiefs of
the provincial security councils to caution them against the application of disciplinary
violence in controlling demonstrations; and (4) it has discussed with the ILO the
possibility of technical cooperation projects to train the police forces in how best to deal
with trade union demonstrations. The Committee requests the Government to provide full
documentation of the measures referred to, including copies of the instructions circulated
to the police and the provincial security councils.

990. The Government’s indications notwithstanding, the Committee notes with grave concern
the complainant’s recent allegations that the security forces violently disbanded a 16 April
2007 rally in support of Mr Salehi’s release from prison by attacking the participants with
sticks and gas spray. Further noting the complainant’s allegations that Mahmoud Salehi’s
son, Samarand Salehi, was arrested at the rally, that Jalal Hosseini and Mohammad
Abdipour were summoned to the Prosecutor’s office to prevent them from attending the
gathering, and that the security forces closed down the offices of the Saqez Workers
Consumer Cooperative, in front of which the rally was held, the Committee deeply regrets
the Government’s failure to provide information in this regard and urges it to immediately
institute independent inquiries into all of these serious new allegations.

991. The Committee further recalls that it had previously requested the Government to ensure
the immediate release of any trade unionists who may still be detained in connection with
the 2004 May Day celebration and to take steps to ensure that the charges brought against
them are dropped. Noting that the case of Mr Divangar was on appeal, the Committee also
expected that the Appellate Court would re-examine his case having regard to the
provisions of Conventions Nos 87 and 98 and that Mr Divangar would be acquitted of all
remaining charges, which appeared to be strictly related to his trade union activities. In
this respect, the Committee notes the Government’s statement that the Appellate Court, in
decisions handed down on 16 March 2007, had suspended the sentences of Borhan
Divangar, Mohsen Hakimi and Jalal Hosseini while commuting Salehi’s imprisonment
sentence from four years to one. The Committee further observes from the decisions
provided that, when initially reviewing on 9 April 2006 the convictions of Messrs Hosseini,
Abdipour, Salehi and Hakimi in 2005 by the Court of First Instance for jeopardizing
national security by participating in an assembly, the Appellate Court, found that these
charges had not been proven and remanded the cases of the individuals concerned to the
Court of First Instance. When reviewing the cases of Messrs Divangar, Hakimi, Hosseini
and Salehi on 16 March 2007, the Committee notes that the Appellate Court, while finding
that each of the individuals concerned had failed to submit a “justifiable objection” to the
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lower court’s judgements, had reduced their original sentences as it “did not believe in the
full enforcement of the punishment”. The decisions transmitted by the Government do not
indicate the specific acts for which the concerned individuals were convicted in the Court
of First Instance on remand nor do they specify the precise grounds for dismissing the
plaintiff’s objections.

992. The Committee deplores the fact that, in spite of its previous request, the Government has
not dropped the charges against Messrs Hosseini, Divangar, Hakimi and Salehi and has
only reduced the sentence of Mahmoud Salehi to one year in prison. It notes with deep
concern, moreover, that the suspension of these trade unionists’ sentences is subject to a
three-year probationary period, during which they may not organize any “illegal assembly
or gathering disturbing the public order, whether union-related or not, or contact antirevolutionary groups or people electronically, via the Internet or using telecommunication
technology”. Recalling that it had previously noted the lack of sufficient information to
justify the trade unionists’ convictions for organizing illegal assembly and congregating to
conspire to commit crimes [see 346th Report, para. 1122 and 342nd Report, paras 683–
684], and noting moreover that the Government has once again failed to provide detailed
information in that respect, the Committee is compelled to emphasize once again that, in
cases where the complainants alleged that trade union leaders or workers had been
arrested for trade union activities, and the Government’s replies amounted to general
denials of the allegation or were simply to the effect that the arrests were made for
subversive activities, for reasons of internal security or for common law crimes, the
Committee has followed the rule that the Government concerned should be requested to
submit further and as precise information as possible concerning the arrests, particularly
in connection with the legal or judicial proceedings instituted as a result thereof and the
result of such proceedings, in order to be able to make a proper examination of the
allegations [see Digest, op. cit., para. 111]. Moreover, the Committee is inclined to
consider that the conditions attached to the suspension of the trade unionists’ sentences
are intended to dissuade them from pursuing legitimate trade union activities –
particularly the organizing of peaceful rallies. It requests the Government to take the
necessary measures without delay to ensure that trade unionists may exercise their
freedom of association rights, including the right to peaceful assembly, without fear of
intervention by the authorities, and to ensure in particular that trade unionists are not
arrested or detained and that charges are not brought against them for engaging in
legitimate trade union activities. While noting with interest the recent release of Mr Salehi,
the Committee urges the Government to ensure that any remaining charges against Messrs
Hosseini, Divangar, Salehi and Hakimi are immediately dropped and that their sentences
are annulled and to keep it informed of developments in this regard.

993. As regards Mahmoud Salehi, the Committee expresses deep concern over the
complainant’s allegation that he had been denied adequate medical treatment during his
time in prison. While noting the Government’s general denial of any mistreatment suffered
by Mr Salehi, the Committee urges the Government to institute an independent inquiry into
the allegations of the denial of medical treatment to Mr Salehi with a view to fully
clarifying the facts, determining responsibility, punishing those responsible, compensating
him for any damages suffered and preventing the repetition of such acts.

994. The Committee recalls that it had previously requested the Government to institute an
independent inquiry into the allegation of Mr Divangar’s arrest, detention, severe beating
and court summons in August 2005. The Committee deeply regrets that the Government’s
response in this regard amounts only to a general denial of these allegations, as well as
the statement that Mr Divangar had “illegally left the country to join his anti-Government
and subversive comrades abroad”. Stressing once again that the detention of trade
unionists and violence exercised against them is unacceptable and constitutes a serious
violation of civil liberties, the Committee urges the Government to institute without delay
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an independent inquiry into the complainant’s allegation of Mr Divangar’s arrest,
detention and alleged severe beating and to provide full particulars in this regard.

995. The Committee recalls that it had previously requested the Government to carry out a full
and independent investigation into the allegation of the arrest of trade union leaders of the
Teachers’ Guild Association in July 2004 and to provide detailed information in this
respect. The Committee notes with interest that, according to the Government, Mahmoud
Beheshti Langarudi, the union’s General Secretary, was acquitted of all charges related to
his 2004 arrest by the Public Prosecutor in Branch No. 2. As concerns Ali-Asghar Zati, the
union’s spokesperson, the Government states that he was arrested on charges of
congregating to conspire against national security, collaborating with the opposition and
subversive groups, and violating national rules and regulations; although some charges
were later withdrawn, he was found guilty of violating the national law by the Public
Court. The Committee deplores the fact that the Government has not provided any specific
information regarding Zati’s arrest and conviction – it adds only that his sentence was not
related to trade union activities – and therefore requests it to provide a copy of the
decisions rendered by the Public Courts and the other judgements.

996. The Committee further notes with deep concern the new allegations of the arrest and
conviction of trade unionists in connection with trade union activities. In particular, the
Committee notes the following allegations:
–

On 16 May 2007 11 members of the NUUDWI were convicted by the Sanandaj
Revolutionary Court of disturbing public peace and order by participating in an
illegal gathering, and of displaying “unusual behaviour”. The complainant states
that the basis for their convictions was their participation in May Day 2007 activities
and provides ten of the convicted union members’ names as follows: Khaled Savari,
Habibollah Kallehkani, Fars Govilian, Sadigh Amjadi, Sadigh Sobhani, Abbas
Andaryari, Moheyoddin Rajabi, Tayeb Malayi, Tayeb Chatani and Eghbal Latifi.

–

On 4 August 2007, the 104th Prosecutorial Branch of the General Penal Court of
Sanandaj sentenced the 11 trade unionists to 91 days’ imprisonment and the corporal
punishment of ten lashes of the whip, to be administered immediately. The concerned
parties appealed their convictions, and the sentences had yet to be carried out.

–

The NUUDWI had written to the complainant to draw attention to the fact that the
sentences were handed down shortly before an International Trade Union Day of
Action, organized on 9 August 2007 by the complainant and the ITF to express
solidarity with the workers in Iran; in its communication, the NUUDWI expressed the
view that the sentences were intended to intimidate Iranian workers so as to dissuade
them from joining the activities planned for that day.

–

On 15 August 2007, the General Penal Court of Sanandaj sentenced Sheys Amani, the
President of the NUUDWI’s board of directors, and union member, Sedigh Karimi,
each to prison terms of two and a half years. According to the court rulings,
Mr Amani’s and Mr Karimi’s sentences could be reduced by six months and one year,
respectively, in exchange for payment. Both men have already spent several months
in prison due to their participation in the 2007 May Day activities in Sanandaj.

997. The Committee, while noting with interest the recent intervention for the release of the
11 members of the NUUDWI, deeply regrets the information that they had been sentenced
to six months’ imprisonment in connection with the May Day 2007 activities. Further
noting that Sheys Amani, the President of the NUUDWI Board of Directors, was among
the 11 individuals released, the Committee requests the Government to confirm that all
charges against Mr. Amani and the other NUUDWI members have been dropped, and
their sentences annulled, as well as to ensure that they receive full compensation for any
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damages resulting from their period of incarceration and to keep it informed of
developments in this regard.

998. In view of the numerous arrests and legal proceedings against trade unionists—those
related to the Saqez May Day rally of 2004, the sentencing of Mr Zati of the Teachers’
Guild Association, the numerous other charges brought against trade unionists in other
cases concerning the Islamic Republic of Iran before the Committee [see, e.g., Case
No. 2508, 346th Report paras 1130–1191] and, finally, these latest allegations – and
moreover in light of the Government’s repeated failure to provide full information in
respect of these serious allegations, the Committee cannot but conclude that the situation
obtaining in the country appears to be characterized by regular violations of civil liberties
and a systematic use of the criminal law to punish trade unionists for engaging in
legitimate trade union activities. The Committee urges the Government, in light of the
above, to immediately drop all charges and annul the sentences against Mr Zati and to
keep it informed of developments in this regard.

999. The Committee recalls that it had previously urged the Government to institute an
independent inquiry into the allegations that the Intelligence Ministry interrogated,
threatened and harassed Shis Amani, Hadi Zarei and Fashid Beheshti Zad and to keep it
informed of the outcome. The Committee notes that the Government once again states that
Shis Amani and Hadi Zarei both voluntarily resigned, and also indicates that Fashid
Beheshti Zad is associated with opposition and subversive groups. The Committee further
notes with regret that, although it states that during independent inquiries the provincial
security and disciplinary offices denied the allegations of interrogations, threats and
harassment, the Government provides no detailed information or documentation
concerning these independent inquiries. The Committee urges the Government to provide
full information respecting these independent inquiries, including copies of any reports
produced thereunder.

1000. As concerns the allegations relating to the proposal and adoption of legislation that would
restrict the trade union rights of a large number of workers (i.e. the exemption from the
labour legislation of workshops of less than ten employees and proposals to exempt
temporary workers) the Committee recalls that it had previously requested the Government
to keep it informed of developments regarding the amendments to the labour law and to
transmit a copy of the final proposed amendments. The Committee notes the Government’s
indication that the Ministry of Labour and Social Affairs is engaged in further
consultations to enrich the proposed amendments, which would shortly be submitted to
Parliament. Recalling that for several years now it has been taking note of the
Government’s efforts to amend the labour legislation so as to bring it into full conformity
with the principles of freedom of association [see Case No. 2508, 346th Report,
para. 1190], the Committee expects that the labour law will soon be amended so as to
ensure the freedom of association rights of all workers and, in particular, temporary
workers and workers in enterprises hiring less than ten employees. It requests the
Government to transmit a copy of the proposed amendments as soon as they are finalized.

1001. The Committee is compelled to express its deep concern with the seriousness of the
situation and calls the Governing Body’s special attention to the grave situation relating to
the trade union climate in the Islamic Republic of Iran. It requests the Government to
accept a direct contacts mission in respect of the matters raised in the present case, as well
as those raised in the other cases concerning the Islamic Republic of Iran pending before
the Committee.
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The Committee’s recommendations
1002. In the light of its foregoing interim conclusions, the Committee invites the
Governing Body to approve the following recommendations:
(a) The Committee requests the Government to provide full documentation of
the measures taken to ensure that the competent authorities received
adequate instructions so as to eliminate the use of excessive violence when
controlling demonstrations, including copies of the instructions circulated to
the police and the provincial security councils.
(b) The Committee requests the Government to immediately institute
independent inquiries into the incidents related to a rally in support of
Mahmoud Salehi’s release from prison, including the allegations that
Mahmoud Salehi’s son Samarand Salehi was arrested at the rally, that Jalal
Hosseini and Mohammad Abdipour were summoned to the Prosecutor’s
office to prevent them from attending the gathering, and that the security
forces closed down the offices of the Saqez Workers Consumer Cooperative.
(c) The Committee urges the Government to ensure that any remaining charges
against Messrs Hosseini, Divangar, Hakimi and Salehi are immediately
dropped and that their sentences are annulled and to keep it informed of
developments in this regard.
(d) The Committee urges the Government to take the necessary measures to
institute an independent inquiry into the allegations of the denial of medical
treatment to Mr Salehi with a view to fully clarifying the facts, determining
responsibility, punishing those responsible, compensating him for any
damages suffered and preventing the repetition of such acts.
(e) The Committee urges the Government to institute without delay an
independent inquiry into the complainant’s allegation of Mr Divangar’s
arrest, detention, and alleged severe beating and to provide full particulars
in this regard.
(f) The Committee requests the Government to confirm that all charges against
Sheys Amani and the other NUUDWI members have been dropped, and
their sentences annulled, as well as to ensure that they receive full
compensation for any damages resulting from their period of incarceration
in connection with the May Day 2007 activities and to keep it informed of
developments in this regard.
(g) The Committee urges the Government to provide a copy of the court
judgements relating to Mr Zati and to immediately drop all charges and
annul the sentences against him and to keep it informed of developments in
this regard.
(h) The Committee requests the Government to provide full documentation of
the independent inquiries carried out into the allegations that the
Intelligence Ministry had interrogated, threatened and harassed Shis
Amani, Hadi Zarei and Fashid Beheshti Zad, including copies of any
reports produced thereunder.
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(i) The Committee expects that the labour law will soon be amended so as to
ensure the freedom of association rights of all workers and, in particular,
temporary workers and workers in enterprises hiring less than ten
employees, and requests the Government to transmit a copy of the proposed
amendments as soon as they are finalized.
(j) The Committee calls the Governing Body’s special attention to the grave
situation relating to the trade union climate in the Islamic Republic of Iran
and requests the Government to accept a direct contacts mission in respect
of the matters raised in the present case, as well as those raised in the other
cases concerning the Islamic Republic of Iran pending before the
Committee.

CASE NO. 2508
INTERIM REPORT

Complaint against the Government of the Islamic Republic of Iran
presented by
— the International Trade Union Confederation (ITUC) and
— the International Transport Workers’ Federation (ITF)
Allegations: The complainants allege that the
authorities and the employer committed several
and continued acts of repression against the
local trade union at the bus company, including:
harassment of trade unionists and activists;
violent attacks on the union founding meeting;
the violent disbanding, on two occasions, of the
union general assembly; arrest and detention of
large numbers of trade union members and
leaders under false pretences (disturbing public
order, illegal trade union activities); the mass
arrest and detention of workers (more than
1,000) for planning a one-day strike. The
complainant organizations also allege the
repeated arrest and detention of Mansour
Osanloo, Chairperson of the Union Executive
Committee, as well as his ill-treatment in prison,
and the arrests of several other trade union
leaders and members
1003. The Committee last examined this case on its merits at its June 2007 session, where it
issued an interim report approved by the Governing Body at its 299th Session [see
346th Report, paras 1130–1191].
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1004. The complainants submitted additional information in support of their allegations in
communications dated 11 July, 3 and 13 September, and 29 November 2007. The
Government provided its observations in a communication dated 6 February 2008.

1005. The Islamic Republic of Iran has ratified neither the Freedom of Association and
Protection of the Right to Organise Convention, 1948 (No. 87), nor the Right to Organise
and Collective Bargaining Convention, 1949 (No. 98).

A.

Previous examination of the case
1006. In its previous examination of the case, the Committee made the following
recommendations [see 346th Report, para. 1191]:
(a)

The Committee requests the Government to ensure that a full and independent
investigation is carried out into the allegations of various types of workplace harassment
during the period of the union’s founding from March to June 2005, and to transmit a
detailed report in this regard. It further requests the Government, in light of the
information revealed by the investigation, to take the necessary measures to ensure that
all employees at the company are effectively protected against any form of
discrimination related to their trade union membership or their trade union activities.

(b)

The Committee requests the Government to undertake a full and independent inquiry
into all the dismissals alleged by the complainant, both during the March–June 2005
period and in March 2006, and to take the necessary measures to ensure that any trade
unionists who have not yet been reinstated and were found to have been the subject of
anti-union discrimination are fully reinstated in their previous positions without loss of
pay. It further requests the Government to keep it informed of the employment status of
all those workers named in the complaint and indicate for those who have not been
reinstated, the reasons why reinstatement has not occurred.

(c)

The Committee urges the Government to immediately institute a full and independent
judicial inquiry into the attacks on union meetings in May and June 2005, in order to
clarify the facts, determine responsibilities, punish those responsible and prevent the
repetition of such acts and to keep it informed of the outcome.

(d)

The Committee urges the Government to take the steps necessary to ensure that trade
unionists may exercise their freedom of association rights including the right to peaceful
assembly without fear of intervention by the authorities.

(e)

The Committee urges the Government to take the necessary measures to ensure
Mr Osanloo’s immediate release from detention and to drop all charges against him
relating to the exercise of legitimate trade union activities. In addition, the Committee
urges the Government to duly inform Mr Osanloo of any other charges brought against
him and ensure that his case is brought to trial without delay and that he enjoys all the
guarantees of due process of law, including the right to a full and fair hearing by an
independent and impartial tribunal and the right to appeal, with full rights of
representation by legal counsel and adequate time and facilities for the preparation of his
defence. The Committee urges the Government to provide full, detailed and precise
information respecting Mansour Osanloo’s case and his current circumstances.

(f)

The Committee requests the Government to provide full and detailed information
respecting the situation of Mansour Hayat Gheibi, Ebrahim Madadi, Abdolreza Tarazi,
Qlamreza Mirza’l, Abbas Najanci Kodaki and Ali Zadeh Hosseini – all of whom were
charged with “disturbing public order” and to transmit any court judgements rendered in
this respect.

(g)

The Committee urges the Government to deploy all efforts as a matter of urgency to
amend the labour legislation by allowing trade union pluralism at the enterprise level, so
as to bring it into full conformity with the principles of freedom of association, and to
keep it informed of the progress made in this regard. The Committee reminds the
Government of the availability of the technical assistance of the Office in this regard. In
the meantime, the Committee urges the Government to take all measures to ensure that
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trade unions can be formed and function without hindrance, including through the de
facto recognition of the union.

B.

The complainants’ new allegations

Mansour Osanloo
1007. In their communication of 11 July 2007, the complainants state that Mr Osanloo, President
of the Independent Syndicate of Workers of Tehran and Suburbs United Bus Company
(hereafter referred to as “the union”) – who at the time of their previous communication of
5 December 2006 had been rearrested on 19 November 2006 – was released on
19 December 2006. Mr Osanloo’s wife had agreed to post additional bail of 30 million
toman (US$33,000), notwithstanding the bail of 150 million toman stemming from his
previous detention. According to the complainants, during his detention Mr Osanloo
suffered severe psychological pressure, believing he could have been killed at any time,
and spent the first 11 days in solitary confinement with no visitation rights. He was held in
a cell approximately 4 square meters in size, constantly observed, blindfolded every time
he left the section, and forbidden to speak unless interrogated or even knock on the door;
when Mr Osanloo needed the prison guard’s attention he had to place a piece of paper
under the door.

1008. The complainants state that following his arrest, Mr Osanloo was interrogated by two
intelligence service officers. They informed Mr Osanloo that he would immediately be
released if he resigned from his trade union’s presidency, but that if he refused to do so
new charges would be brought against him every day until he agreed to relinquish his
office. The intelligence service officers also offered Mr Osanloo bribes, attempted to
secure his collaboration, and suggested that he leave the country. The complainants add
that Mr Osanloo was previously approached by an interrogator when in court, on
23 September 2006. The interrogator suggested that he either seek asylum in the United
States or accept a payment of US$10,000 to remain silent, or risk returning to jail.
Mr Osanloo refused and was rearrested on 19 November 2006.

1009. According to the complainants, under national law a judge’s warrant should have been
issued within 24 hours of Mr Osanloo’s arrest to lawfully keep him in custody. From the
time of Mr Osanloo’s arrest to his release, however, no warrant was ever produced.
Furthermore, Mr Osanloo’s hearing, scheduled for 20 November, did not take place and he
was only allowed to meet with his lawyer on 3 December 2006 – 13 days after his arrest,
and after he had been transferred to the general section of the prison. The complainants
indicate that Mr Osanloo learned that his lawyer was advised to tell him to discontinue his
trade union activities; the latter also confirmed that Mr Osanloo had not violated any laws.
On 5 December 2006, the Revolutionary Prosecutor’s Office of Tehran set bail for
Mr Osanloo’s release at 30 million toman. The complainants indicate that Mr Osanloo left
prison on 19 December 2006, but that the Government had concealed the fact of his release
from the general public.

1010. The complainants indicate that Mr Osanloo was summoned to court on 24 February 2007,
and that the principles of a fair and public trial were breached in the ensuing trial. In
respect of the latter, the complainants allege that: neither Mr Osanloo nor his lawyer were
allowed to speak; the hearing took place behind closed doors; Mr Osanloo’s 80 supporters
were denied access to the courtroom; the prosecutor produced a file over 1,000 pages long,
to which Mr Osanloo’s defence lawyer, Parviz Khorshid, was only granted some days to
provide a written defence statement; and that the judge took Mr Osanloo aside before his
lawyer entered the courtroom and accused him of infidelity.
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1011. The complainants state that Mr Osanloo was accused of “attempts to jeopardize national
security” and “propaganda against the State”, which are the standard accusations used in
the Revolutionary Courts, and that, although the charges are baseless, they consider
Mr Osanloo’s trade union activities – including his contact with international organizations
such as the ILO, the ITUC and the ITF – to be the true reason for his indictment. The
complainants add that although the judge promised to render a verdict within seven days of
the end of the hearing, Mr Osanloo did not hear from the court until 28 May 2007. On
1 May 2007, Mr Osanloo participated in a May Day rally, during which plain-clothes
security officials attempted to detain him but stopped when the crowd started to protest. On
28 May 2007, Branch 14 of the Tehran Revolutionary Court announced the verdict of the
24 February trial: Mr Osanloo was sentenced to four years’ imprisonment for “acting
against national security” and one year for “propaganda against the system” – a total of
five years’ imprisonment. However, no written verdict was given to Mr Osanloo or to
Mr Khorshid; the latter objected to the court’s announcement and submitted an official
protest.

1012. The complainants allege that, on 10 July 2007, Mansour Osanloo was abducted by
unidentified plain-clothes assailants as he was leaving a Vahed company bus near his
home. According to the complainants, witnesses on the bus stated that Mr Osanloo was
severely beaten and taken to an undisclosed location in an unmarked metallic grey Peugeot
car – a type of vehicle known to be associated with the Iranian security forces; Mr Osanloo
was reported to have been attacked previously and in a similar manner, but was saved by
people who came to his assistance. The complainants state that Mr Osanloo sought to
obtain help from the bus passengers and other onlookers by identifying himself as a trade
union president, but the assailants yelled that they were arresting a thief, as well as a
“hoodlum and a thug”, and warned the passengers to stay away. Onlookers nevertheless
reported the incident to a local police station. The complainants allege that Mr Osanloo’s
wife and family members went to the 128th branch police station in Narmak, where the
police refused to confirm whether they had arrested or abducted him. The deputy
information officer, however, told them that Mr Osanloo was a spy who received money
from abroad. Mr Osanloo’s wife and family members also visited the Prosecutor’s Office,
the Court of Justice, and the Ministry of Justice, but were unable to obtain any information
on Mr Osanloo’s whereabouts.

1013. On 11 July 2007, Mr Osanloo’s lawyers, Mr Ollaei and Mr Khorshid, had a meeting with
Mr Saeed Mortazavi, a Revolutionary Court judge. Mr Mortazavi informed the lawyers
that his office had not issued an order to arrest Mr Osanloo. The complainants expressed
their fears that Mr Osanloo’s life and physical integrity may be endangered, as well as the
belief that his abduction was connected with his trade union activities – including his work
to gain international solidarity support for the Iranian trade union movement.

1014. In their communication of 3 September 2007, the complainants state that, on 12 July 2007,
Mr Osanloo’s family received an anonymous phone call informing them that Mr Osanloo
had been taken to Evin prison and would be released in a few days. In a statement issued
on 12 July 2007, the union described Mr Osanloo’s detention, including the violence
employed by the alleged security agents, and stated that the Tehran judicial authorities had
said that no type of warrant or summons had been issued for Mr Osanloo’s arrest, thereby
rendering the situation more dangerous (a copy of the union’s statement is attached to the
communication). The union’s statement also called for international solidarity support
from all workers’ organizations within and outside of the Islamic Republic of Iran.

1015. According to the complainants, on 12 July 2007, Revolutionary Court judge Saeed
Mortazavi stated that he had issued an arrest warrant for Mr Osanloo, a fact that he had
initially denied. However, no explanation was given for Mr Osanloo’s arrest and continued
detention; the complainants state that to their knowledge his arrest was not based on the
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Revolutionary Court decision of 28 May 2007, but was instead related to new and
undisclosed charges.

1016. The complainants indicate that Mr Osanloo was not allowed to meet with his lawyers,
Mr Khorshid and Mr Yusef Moulaye. Mr Moulaye was later informed that the judiciary
had issued a temporary detention order, valid for one month and with the possibility of
another month’s extension. He was also informed that all contact between Mr Osanloo and
his lawyers or family were prohibited for the entire duration of the preliminary
investigation. Mr Osanloo was allowed just one brief phone call to his wife on 13 July
2007. The complainants further state that Mr Osanloo’s unexpected detention caused him
to miss eye surgery scheduled for 15 July; the surgery was necessary to treat an injury
sustained previously in the exercise of Mr Osanloo’s legitimate trade union activities.

1017. The complainants indicate that, on 25 July 2007, Mr Osanloo’s wife and lawyers requested
Mr Hassan Haddad, a Tehran Revolutionary Court judge, to grant them permission to visit
Mr Osanloo in jail. Mr Haddad’s staff informed them that Mr Osanloo was in Evin prison
on charges of “threatening national security” and was therefore not allowed to see his
family or lawyers; on the same day, Evin prison guards refused to accept prescription
medicine for Mr Osanloo that his sister and a union board member attempted to deliver.
Mr Khorshid further attempted to meet with Judge Haddad on 30 July, only to be told
again by the judge’s staff that Mr Osanloo was not allowed any visits or phone calls until
the investigation was completed.

1018. On 12 August 2007, Judge Haddad made several statements regarding Mr Osanloo in an
interview with the Iranian news agency, ISNA. The judge stated that he had spoken with
Mr Osanloo, as well as the latter’s mother and wife, and that although an agreement with
Mr Osanloo had been reached, he failed to respect it. He also stated that Mr Osanloo’s
union was illegal, that Mr Osanloo was asked but refused to “change his methods, which
created problems from a state security viewpoint”, and that Mr Osanloo was free to do as
he pleased, as demonstrated by the fact that he had travelled abroad twice. On the
following day, 13 August, Mrs Osanloo published a letter in the two national newspapers,
Etemad and Roozna, refuting any allegations that there had been any agreement between
Mr Osanloo and the authorities under which he might have accepted to desist from his
legitimate trade union activities. The complainants allege that the judge’s statement
provoked strong reactions from Mr Osanloo’s family and his trade union colleagues, who
viewed it as a repetition of earlier offers from the authorities intended to persuade
Mr Osanloo to stop his trade union activities. The complainants add that Judge Haddad’s
statement was intended to undermine Mr Osanloo’s popular support in the Islamic
Republic of Iran and discourage workers from forming or joining independent trade
unions.

1019. According to the complainants, in the same television interview Judge Haddad stated that
Mr Osanloo had been arrested for “distributing anti-regime pamphlets” that had “nothing
to do with trade union activities”. The complainants allege that although Mr Osanloo might
indeed have had leaflets in his possession at the time of his detention, they have strong
reason to believe that they would have been strictly related to his trade union work, namely
his organization’s planning of the forthcoming trade union elections.

1020. On 14 August 2007, Mr Osanloo was allowed to meet with his lawyers. Mr Moulaye
subsequently informed the ISNA news agency that Mr Osanloo had apparently not been
physically assaulted in prison, yet still bore signs of the violence incurred on the day of his
detention and was suffering from his eye condition. Mr Moulaye added that Mr Osanloo
had demanded that national rules on criminal procedure be followed during his
interrogation and stated that he would only answer the interrogators’ questions in the
presence of his lawyers.
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1021. In their 13 September 2007 communication, the complainants state that, on 3 September
2007, Mr Osanloo’s wife and her sister were briefly apprehended after they attempted to
meet with the United Nations High Commissioner for Human Rights, Ms Louise Arbour,
who was in Tehran to attend a conference. The two women had approached the UN
building in Tehran and were talking with Ms Shirin Ebedi, a Nobel Peace Prize winner
who was herself due to meet with Ms Arbour, when suddenly they were bundled into cars
by plain-clothes officers. Mrs Osanloo resisted getting into the car and was punched in the
shoulder, while relatives of several detained students who happened to be present were
also arrested along with the two women; however Ms Ebedi protested vehemently and a
few minutes later all were released.

1022. The complainants indicate that, on 6 September 2007, two lawyers for the union submitted
a letter to the Director of the Tehran Province Justice Department claiming numerous
violations of the Constitution, the rules of criminal procedure, and the Law on Respecting
the Legitimate Freedoms and Civil Rights. The letter further stated that Mr Osanloo and
the five trade unionists detained on 9 August 2007 were held in solitary confinement, and
that Mr Osanloo had shown his attorneys the marks on his body suffered from beatings and
stated that the leaflets that were, according to the judiciary, the reason for his detention
merely contained the union’s demands for wage increases for its workers. The letter also
contained demands for, inter alia, the cancellation of the detention decrees and access to
the detainees’ files, though to the best of the complainants’ knowledge these demands were
not met.

1023. In their 29 November 2007 communication, the complainants allege that, on 30 October
2007, the 36th branch of the Tehran Court of Appeal, without following the proper
procedures, upheld the five-year prison sentence issued on 28 May 2007 by the
Revolutionary Court against Mr Osanloo for acting against national security and
disseminating propaganda against the State. The complainants add that Mr Osanloo, who
had previously been transferred to a hospital, was sent back to the general ward of Evin
prison against his doctor’s recommendations, and that it was unclear if the 13 months that
Mr Osanloo had already spent in prison prior to the decision of the Court of Appeal would
be subtracted from his prison term. Furthermore, an additional file against Mr Osanloo had
been opened following his latest arrest, but these additional charges were withdrawn after
Mr Osanloo’s wife submitted her identity card as a security deposit. The complainants
allege, nevertheless, that there is no clarity as to how many files against Mr Osanloo exist,
what they include, and how many of them are still open.

1024. The complainants state that, on 17 September 2007, Mr Osanloo’s family were allowed to
visit him in Evin prison for 30 minutes; they reported that wounds were visible on his face,
his eye condition had deteriorated, and that he had developed a kidney condition.
Mr Osanloo underwent a medical check in prison, and was informed that surgery on his
eye was urgently needed to prevent permanent sight loss. Moreover, Mr Osanloo had to
withstand long hours of constant interrogation without his lawyers being present and was
not allowed to read newspapers or watch television.

1025. The complainants state that as the international trade union movement and human rights
groups grew increasingly worried over the prospects for Mr Osanloo’s release, as well as
for his physical and psychological integrity, an international trade union solidarity mission
was dispatched to the Islamic Republic of Iran. On 7–10 October 2007, Mr Hanafi
Rustandi, the Chairperson of the Indonesian Seafarers’ Union (KPI, affiliated to the ITF),
accompanied by Mr Syukur Sarto, General Secretary of the Indonesian Trade Union
Congress (KSPSI), visited Tehran seeking a meeting with Mr Osanloo. They also hoped
that, since they were from Indonesia, a predominantly Muslim country, they would be able
to help secure the release of the detained trade unionists. The complainants indicate that
the visit was pursuant to an invitation extended by the Iranian embassy in Jakarta, which
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had met a delegation of trade unionists on the occasion of the International Action Day,
9 August 2007. The Indonesian trade unionists were able to enter the Islamic Republic of
Iran as tourists.

1026. The complainants allege that Mr Rustandi and Mr Sarto were able to meet the families of
Mr Osanloo and Mr Madadi, as well as members of the union. However, despite their best
efforts, including an attempt to visit the Labour Minister’s residence, they were not
received by the Iranian authorities. When Mr Rustandi and Mr Sarto tried to meet
Mr Osanloo, they were told that the visit was not possible since Mr Osanloo was just then
receiving the urgent medical treatment he needed. The complainants add, however, that on
16 October 2007, they learnt that the trade unionists were given false information and that
Mr Osanloo had not, in fact, received the necessary medical assistance; furthermore the
Evin prison doctor had admitted that a further delay of treatment would result in
Mr Osanloo’s permanent blindness within two weeks.

1027. According to the complainants, on 20 October 2007, Mr Osanloo was finally taken from
Evin prison to Labafinejad hospital, in Tehran, to receive the much-needed eye surgery.
Although the physicians had stated that the outcome of the operation could only be known
three to six months later and recommended a period of six weeks to three months for
follow-up care and rest, Mr Osanloo was returned to Evin prison on 26 October 2007.
Although Mr Osanloo was subsequently taken to the Basir hospital for one day for followup treatment, the complainants indicate that they have no further information respecting
the follow-up treatment of Mr Osanloo’s eye and the outcome of his operation.

1028. The complainants express their regret that no international observers, whether from the
ILO or the international trade union movement, were able to visit Mr Osanloo in prison.
This was all the more disturbing in the light of repeated reports that he had been tortured
with chains and electrical shocks, and suffers from a herniated disc. The complainants
reiterate their deep concern over Mr Osanloo’s physical and psychological well-being.

Ebrahim Madadi
1029. In their 11 July 2007 communication, the complainants allege that, on 3 July 2007,
Mr Ebrahim Madadi, Vice-President of the union, went to the Western Tehran Labour
Department to follow up on the situation of the bus drivers whose employment had been
terminated. Mr Madadi, accompanied by trade union member, Mr Seyed Reza Nematipour,
was denied access to the building. After 45 minutes, a police officer approached
Mr Madadi with an arrest warrant, said to be issued at the initiative of one of the labour
department’s legal officials, and arrested Mr Madadi for “causing public disturbance” and
took him to the Baharestan police station. Mr Osanloo spoke to the police officer at the
time, who confirmed that Mr Madadi had not been violating public order. The
complainants indicate that the authorities intended to keep Mr Madadi overnight at the
police station, then transfer him to Region 12, Northside City Park Branch 6 the next day.
However, trade union members threatened to stage a protest in front of Branch 12 of the
Tehran Judiciary if Mr Madadi were kept in custody; on 4 July 2007, Mr Madadi was
released.

1030. In their 3 September 2007 communication, the complainants state that, on 9 August 2007,
Ebrahim Madadi and four other members of the union’s executive board were arrested in
front of Mr Osanloo’s house and sent to Evin prison. In their 13 September 2007
communication, the complainants allege that Mr Madadi was taken to Security branch
No. 1, interrogated, then sent back to Evin prison. In their communication of 29 November
2007, the complainants indicate that, on 26 September 2007, Mr Madadi’s attorney,
Mr Parviz Khorshid, told the ISNA news agency that Mr Madadi had been formally
charged with acting against national security. When Mr Khorshid went to the 28th Branch

256

GB302_5_[2008-05-0330-1]-Web-En.doc

GB.302/5

of the Tehran Revolutionary Court to review the case documentation, he was denied access
to the file unless he could present his attorney–client retainer – a financial document
stipulating the honorarium for representation – to the authorities. The complainants state
that as Mr Khorshid and the other union attorneys were working pro bono, a retainer was
never prepared.

1031. On 30 September 2007, Mr Madadi was brought before the Tehran Revolutionary Court
with his hands and feet in chains. The complainants allege that Mr Madadi’s health had
seriously deteriorated: his voice was unrecognizable, and he suffered from high blood
pressure, diabetes and other ailments. Mr Madadi refused to answer the judge’s questions
and issued a verbal statement that Mr Khorshid was his appointed lawyer; access to
Mr Madadi’s file nevertheless continued to be denied to Mr Khorshid. On 16 October
2007, Mr Madadi was transferred to Ghezal Hesar prison – a place where hardened
criminals, drug addicts and occasionally prisoners of conscience are sent – in the city of
Karaj, south of Tehran. On 23 October 2007, he was tried at the 28th branch of the Tehran
Revolutionary Court, in the presence of his lawyers, Mr Khorshid and Mr Molaei.
Mr Madadi pleaded not guilty and on 30 October 2007 was sentenced to two years’
imprisonment on the grounds of acting against national security. The complainants add that
the charges relate to Mr Madadi’s participation in solidarity action in support of
Mr Osanloo and that, according to Mr Madadi’s defence’s statement to the Tehran
Province Court of Appeal – a copy of which is attached to the 29 November 2007
communication – the judges’ decision was “based on assumptions”. Moreover, it is
possible that Mr Madadi could later be tried on charges related to his participation in a
2004 strike.

Arrest and trial of other trade unionists
1032. In their communication of 11 July 2007, the complainants state that Mr Golamreza Golam
Hosseini, Mr Seyed Davoud Razavi and Mr Abdolreza Tarazi were all arrested in
December 2006 after distributing trade union leaflets and translating an ITUC protest letter
for the Iranian authorities. Mr Hosseini was released on bail from prison on 9 December
2006; all three union officers are awaiting trial. Although none of the executive board
members were in prison at the time of the communication, the complainant alleges that the
following 13 board members are awaiting trial and could be rearrested any day: Ebrahim
Madadi; Mansour Hayat Gheibi; Ata Babakhani; Ebrahim Noroozi Gohari; Saeed
Torabian; Naser Gholami; Abdolreza Tarazi; Golamreza Golamhoseini; Golamreza
Mirzaee; Ali Zad Hosein; Yaghob Salimi; Abas Najand Koodaki and Hasan Karimi.

1033. The complainants allege that in January and February 2007, a number of union activists,
who were suspended from work in the Tehran Bus Company for their trade union activities
from December 2005 to January 2006, received letters of employment termination from
the Ministry of Labour. As of 20 February 2007, the following workers had their
employment terminated: Saeed Torabian; Seyed Davoud Razavi; Mansour Hayat Gheibi;
Golamreza Fazeli; Ebrahim Golami; Yaghob Salimi; Ebrahim Madadi; Abdolreza Tarazi;
Golamreza Mirzaee; Golamreza Khani; Ashgar Mashhadi; Vahaab Mohammadi; Hassan
Deghan; Seyed Reza Nematipoor; Mohammad Namani Poor; Hassan Saidi; Ali Bakshi
Sharbiani; Hadi Kabiri; Ata Babakhani; Mahmoud Hozhabri; Soltan Ali Shekhari; Ali
Akbar Pirhadi; Yousef Moradi; Davoud Noroozi; Seyed Hassan Dadkhah; Hossein Karimi
Sabzevar; Masoud Ali Babaiee Nahavandi; Habib Shami Nejad; Sadegh Khandan;
Golamreza Khoshmaram; Amir Takhiri; Masoud Foroghi Nejad; Ali Zade Hossein;
Hossein Shahsavari; Homayoon Jaber; Hossein Raad; Ebrahim Noroozi Gohari;
Golamreza Golamhosseini; Hasan Karimi and Abbas Najand Koodaki. The complainants
add that four other workers were dismissed in June 2007.
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1034. In their 3 September 2007 communication, the complainants allege that four members of
the union executive board were arrested on 9 August 2007 while on their way to a
gathering in front of Mr Osanloo’s house: Seyed Davoud Razavi; Yaghob Salimi; Ebrahim
Noroozi Gohari and Homayoun Jaberi. Mr Teher Sadeghi and Ms Fatemeh Hajiloo of the
Tavana Jab Journal, a periodical concerning the disabled, were also arrested for trying to
attend the union gathering. All of the above were taken to Evin prison.

1035. The complainants indicate that, on 21 August 2007, Mr Gohari, Mr Razavi and Ms Hajiloo
were scheduled to appear before the prosecutor. Mr Gohari was released on 22 August
2007 after his spouse informed the judge that their daughter was to be wed in several days’
time, and on 23 August Ms Hajiloo and Mr Sadeghi were also released.

1036. In their 13 September 2007 communication, the complainants indicate that Mr Salimi was
released on 28 August 2007 while Mr Razavi and Mr Jaberi were released on bail
equivalent to US$50,000 on 8 and 9 September 2007, respectively. On 9 September,
Mr Khorshid told the ISNA news agency that Mr Salimi, Mr Gohari, Mr Razavi and
Mr Jaberi were formally charged with “actions against national security”.

1037. In their 29 November 2007 communication, the complainants state that, on 15 September
2007, Mr Torabian, the spokesperson for the union, was tried in the 14th branch of the
Tehran Revolutionary Court on charges of jeopardizing national security, giving interviews
to the media and acting as a liaison between the union and the international trade union
community. Mr Torabian pleaded not guilty to all accusations and his lawyer Mr Khorshid
requested permission to submit his defence statement in one week’s time so that the court
could issue a preliminary verdict; the defence statement, a copy of which is attached to the
communication, argued that Mr Torabian had never committed any offence punishable
under article 500 or 610 of the Islamic Penal Code (“propaganda against the State” and
“acting against national security”, respectively) and that the activities characterized by the
judiciary as “propaganda against the State” were legitimate trade union activities, such as
attending union meetings, participating in protests, distributing union leaflets and speaking
to the media, including the foreign media, on matters concerning trade union issues. The
defence statement further stressed that Mr Torabian sought to address trade union demands
by means envisaged in the Constitution, legislation and official institutions of the Islamic
Republic of Iran, and only intended to offer criticisms of certain realities – not damage the
State.

1038. The complainants add that union executive board members Mr Abbas Najand Koodaki and
Mr Hayat Gheibi appeared before the 14th branch of the Tehran Revolutionary Court on
15 and 16 October 2007, respectively. The men were summoned to court in connection
with trade union protests that had taken place in the winter of 2005. At both hearings, the
prosecution read out an indictment accusing each man of acting against national security
and propaganda against the State; both men pleaded not guilty. Their attorneys,
Mr Nikbaht and Mr Molaei, respectively, were given five to seven days to prepare a
defence statement. Mr Jaberi, one of the union activists detained on 9 August 2007, was
also summoned before the Revolutionary Court in late October, with no specific reason
given. The complainants allege that the continuous trial and imprisonment of the union’s
leadership has created a climate of fear among the union’s members; union activists are
concerned that additional charges could be brought against them, with more arrests and
prison sentences to follow.

1039. The complainants also allege that, of the 55 union members suspended from work at the
Tehran and Suburbs United Bus Company for having engaged in protests in 2005, 13 have
received formal reinstatement orders issued by the disputes resolution boards of the Tehran
Labour Department. However, the employer’s management refuses to reinstate the workers
unless they sign a letter of commitment, contrary to the law.
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1040. Finally, the complainants state that Mr Khorshid and Mr Molaei, the lawyers for
Mr Osanloo, Mr Madadi and other union members, had tendered their resignation to the
Court on 27 November 2007. Their resignation, it is believed, applies to all cases
concerning the union officials and activists. The complainants express their deep concern
that all the trade unionists brought on charges now lack legal representation.

C.

The Government’s reply
1041. In its communication of 6 February 2008, the Government states that the complainant
organization was automatically rendered inactive on 1 November 1990, by virtue of the
new Labour Law coming into force. The new Labour Law prohibits multiple workers’
organizations in the same enterprise, providing instead that workers in a given unit may be
represented by an Islamic Labour Council, a trade union, or individual representatives. An
Islamic Labour Council was established at the SVATH (the complainant’s employer) in
1984, and until its unofficial reactivation in 2005, the complainant organization has been
dormant with no record of trade union activities. Until a few years ago, the Government
adds, the present system of union representation had managed to safeguard workers’ rights
in different enterprises throughout the country, including the SVATH.

1042. The Government states that, shortly after the revolution of 1979, many of the worker
activists who had played pivotal roles in the revolution began to establish workers’
organizations at the enterprises and in different political parties. The most prominent of
these organizations has been the Workers’ House, which was registered as a political party
with the Ministry of the Interior in 1981 under registration No. A-420-27 and, under the
circumstances then prevailing, received a near-absolute mandate to represent workers,
which it managed to retain until recently. The Workers’ House, by gaining a winning
majority of the Islamic Labour Councils throughout the Islamic Republic of Iran,
possessed the power to formulate the Constitution of the respective Islamic Labour
Councils in a manner to entrust the former House, among other things, with the exclusive
right of representation of the Iranian workers in different High Labour Councils and
international forums. The Government further states that the Political Parties and Councils
Law of 1985 and the 1990 Labour Law provide the legal basis for the former
organization’s existence.

1043. According to the Government, it has consistently refrained from taking the side of any of
the workers’ organizations and continues to treat them fairly and indiscriminately, so long
as they abide by the existing laws and regulations. However, the Government may upon
instructions from the judiciary intervene to safeguard the rights of an organization whose
rights have been violated by another.

1044. Upon the establishment of a new Government in 2006, the need to strengthen
collaborations with representative organizations of the social partners became apparent.
The Government indicates in this respect that it held extensive discussions on, inter alia,
the redrafting of the Labour Law, the need for the development of equitable industrial
relations and the promotion of the principle of freedom of association in the context of
national circumstances.

1045. According to the Government, the history of industrial relations in the Islamic Republic of
Iran is one full of competition and controversies between Islamic Labour Councils and
other trade unions, which had maintained that the right of representation must not be
monopolistically conferred upon the Workers’ House. Having received numerous
complaints concerning the need to hold an independent labour representation election, the
Government had appointed inspectors to ensure the soundness and equitability of the
election of the Confederation of the Islamic Labour Councils, held at the premises of the
Workers’ House in the city of Isfahan in 2005. The Government asserts that in this context,
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and contrary to the assertions of the complainant, it contended that the Workers’ House
had rigged the said elections. This led to heated and continued legal disputes; the case was
finally heard at the High Administrative Court of Justice, which annulled the latter
organization’s election and thus marked the termination of their monopoly of trade union
activities in the Islamic Republic of Iran. According to the Government, the above
intervention demonstrates that it does not use the Workers’ House as an instrument for the
alleged control and manipulation of workers’ activities, but rather acts to safeguard the
interests of workers’ organizations that are being marginalized or discriminated against.
The Government states that it is bound to implement its openly acknowledged strategies to
ensure freedom of association and the proliferation of independent workers’ and
employers’ organizations, by amending the Labour Law and removing the existing
obstacles to the achievement of these objectives.

1046. As concerns the complainant’s allegation that the Workers’ House has not intervened on
behalf of workers who had been persecuted or jailed for their trade union activities – in
spite of several requests from the complainant – the Government states that this allegation
stems from an underlying rivalry between the two organizations. The reason for the failure
of the Workers’ House to support the complainant organization may be attributed to the
latter’s non-observance of national laws and regulations and its resort to international
campaigns and propaganda, which are neither recognized nor appreciated by other
workers’ organizations. The Government states that the Workers’ House could not
reasonably be expected to extend any support to the complainant, as it had been strongly
reprimanded by the latter for allegedly interfering in its affairs; moreover, the Workers’
House maintains that the complainant has been sowing discord amongst the various
workers’ organizations, so as to diminish their bargaining power vis-à-vis employers, and
that its trade union activities are merely a pretext for furthering political objectives. The
Workers’ House further contends that the complainant organization is an illegal entity, as
the Labour Law prohibits multiple workers’ organizations where a democratically elected
Islamic Labour Council already exists.

1047. The Government maintains that although the Islamic Labour Councils affiliated to the
Workers’ House could perhaps have better safeguarded the interests of the complainant’s
members, they did succeed in concluding a collective bargaining agreement that led to a
14 per cent increase in the wages of the employees of the SVATH. The tripartite document
on freedom of association, signed by the Government and the social partners in the
presence of the ILO mission in October 2004, is another example of fruitful collective
bargaining by the Islamic Labour Councils. A year after this agreement, the complainant
organization issued a statement indicating that its members may go on strike and that the
authorities would be responsible for the consequences arising out of such action.

1048. The Government states that it promotes the principle of collective bargaining as a
mechanism to protect the welfare and the interests of the workers, and in certain cases has
positively addressed the requests of workers who after having negotiated a pension
scheme, regretfully lost those pensions right. The Government, moreover, is determined to
amend the relevant clauses of the Labour Law so as to take into account the provisions of
ILO Convention No. 98.

1049. As regards the alleged failure of the Islamic Labour Council in representing the interests of
the complainant’s members, the Government states that there had been sporadic failures in
the due fulfillment of trade union activities, and that improvements in addressing
workplace issues were required. The Islamic Labour Council nevertheless did engage in
such activities as: holding biannual representation elections; engaging in regular collective
negotiations with the SVATH that led to a 47 per cent increase in wages over the period
1997–2005 and the classification of 70 per cent of jobs as hard and hazardous work,
allowing 3,000 workers to opt for early retirement; fighting against the conclusion of
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temporary labour contracts; and demanding and completing a job classification scheme.
The company, moreover, had demonstrated a willingness to engage in collective
bargaining and had furthermore decommissioned many of the old buses and replaced them
with 380 new ones, in keeping with one of the complainant’s demands. The Government
indicates that, as members of the Islamic Labour Council are chosen for a certain number
of terms only, members of the complainant organization could have applied for seats on
the Council; additionally, they could have resorted to individual representations in order to
further their interests.

1050. According to the Government, the prohibition on multiple workers’ organizations in any
given enterprise is a grave shortcoming in the Labour Law that contradicts the principle of
freedom of association and severely impedes its strategy for promoting worker
representation in different enterprises. It is therefore of great importance to ensure that the
proposed amendments to the Labour Law, which were the result of constructive
consultations with the social partners and the ILO, are rapidly discussed and approved by
the Parliament.

1051. The Government indicates that it received a request for the reactivation of the complainant
organization a week after the conclusion of the tripartite agreement on freedom of
association in Tehran in October 2004. The Government informed the complainant of the
prohibition on multiple workers’ organizations in the same enterprise and, in view of the
existence of Islamic Labour Councils in different sections of the SVATH, duly rejected the
request. Moreover, the elections held by the complainant organization failed to abide by
the provisions of the Labour Law; in particular, the complainant had failed to organize a
general assembly representing a quorum of the workers in the enterprise and did not
register with the Ministry of Labour. The Government states that the complainant chose to
confront and challenge the Workers’ House-affiliated Islamic Labour Councils by holding
unauthorized worker assemblies, despite being notified of its obligation to fulfil the legal
requirements for holding an election. This provoked the anger of members of the Islamic
Labour Councils, leading to a series of clashes between the rival associations and
ultimately to the arrest and detention of members from both sides.

1052. The Government contends that the complainant exaggerates both the gravity of its situation
and the size of its membership. Although the complainant claims to enjoy the support of
8,000 of the 16,828 SVATH workers, only 500 persons participated in its 3 June 2005
event; the fact that 242 workers were questioned for their alleged participation in social
disturbances in support of the complainant is another indication of the complainant’s overestimation of the number of its members and supporters.

1053. The Government states that it categorically denies the complainant’s allegations as to the
existence of any political or judicial opposition to the establishment of independent trade
unions. It has instead devised a practical proposal, introduced last year, for an amicable
and viable solution to the problem of the establishment of the complainant organization.
The Government indicates that it is determined not to allow the question of the
complainant organization’s status and the future of free and independent trade union
activities in the Islamic Republic of Iran to be tied to the court ruling of Mr Mansour
Osanloo; as explicitly expressed in the court ruling, he was brought to trial not because of
his trade union activities, but rather for what the judiciary and the security officials regard
as anti-government activities.

1054. As to the allegation that it had mismanaged the conflict between the complainant and the
Islamic Labour Councils, the Government states that it welcomes the SVATH’s dismissal
of the complainant’s management, as the latter had not effectively handled the conflict
with its rival organization.
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1055. Allegations concerning the continuous repression, arrest and detention of union activists
are over-inflated. In the case of Mr Parviz Faminbar, who the complainant alleges was
transferred and frequently summoned for questioning by the employer, the Government
states that workers everywhere are regularly invited, consulted and questioned, if
necessary, by the respective authorities as to their performance and technical behaviour in
order to increase the operational efficacy of their respective enterprise, which would
ultimately ensure their interests. In this respect, the summoning of Mr Faminbar for
questioning might be more leniently interpreted as an invitation for such consultations as
well. Being responsible for the transportation system of one of the biggest cities of the
world, the municipality of Tehran, as the employer, should have the right to learn about the
concerns of its staff and to let them know about management shortcomings and problems
as well. Changing the service district or transferring some drivers, including union
members Mr Ali Rafil, Mr Parviz Faminbar and Mr Moosa Paykar, so as to cope with the
unforeseen transportation problems of millions of people in Tehran should not, therefore,
be regarded as the compulsory transfer or harassment of labour union activists. As regards
the allegations that Moosa Paykar received threatening phone calls, the Government
indicates that the employer denies having any role in such harassment.

1056. As concerns the allegations of the harassment of several trade unionists from March to
June 2005, the individuals allegedly interrogated by the employer – Abdollah Haji
Romanan, Abdolreza Tarazi, Ahmad Farshi, Ali Zadeh Hosseini, Ayat Jadidi, Ebrahim
Madadi and Mansour Osanloo – were at times summoned for questioning, but were not
subject to any harassment whatsoever.

1057. According to the Government, the SVATH maintains that Mansour Osanloo had
voluntarily asked for his transfer to the civil staff department in 1990 and consequently
quit his job as a driver. Moreover, his position as the Chairperson of the Executive
Committee of the complainant organization is constantly and seriously challenged by the
Islamic Labour Councils established at the company, which contend that a government
employee must not be able to head a workers’ organization.

1058. In respect of the 17 members of the complainant organization dismissed between March
and June 2005, the Government states that the employer cites the non-observance of the
professional code of practice and continued disciplinary defaults as the reasons for the
dismissals. The individuals concerned lodged complaints with the Dispute Settlement
Board of the Ministry of Labour, which were duly processed in November 2005. Upon
hearing their cases, the Board called for their reinstatement and immediate settlement of
their back wages and benefits.

1059. As regards the complainant’s previous allegation of an attack on its founding meeting, on
9 May 2005, the Government states that those who had disrupted the meeting were
members of the Workers’ House and the company’s Islamic Shora. Government officials
were in no way involved in the incident. The gravity of the unfortunate situation is an
indication of the seriousness of the competition amongst the rival workers’ organizations
in the SVATH, and, contrary to what had been alleged by the complainant, police forces
were not deployed to suppress the trade union activists, but intervened solely in order to
maintain discipline and to prevent the spread of social unrest. Mr Osanloo, Mr Madadi and
other members of the union’s leadership had lodged complaints against the attackers with
the judicial authorities, which will be duly heard by the relevant court of justice. The
Government adds that it condemns the occurrence of such harsh trade union conflicts, and
that the Ministry of Labour continues to encourage all workers’ organizations to jointly
and peacefully strive for the promotion of freedom of association in the context of national
circumstances and possibilities. The Government expresses the hope that its new strategy
for the development of trade union rights and a plurality of workers’ organizations may
soon meet the legitimate expectations of the workers to freely choose their organizations,
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so as to prevent such insurgencies again. It adds, however, that any attempt towards that
end is subject to the approval of the redrafted Labour Law by the Parliament.

1060. As concerns the previous allegation that the complainant’s general assembly was violently
disbanded on two further occasions – on 13 May and 1 June 2005 – the Government states
that the former incident was not serious in its initial stages; the disciplinary and security
forces intervened only when the situation subsequently grew more aggravated. With regard
to the latter incident, in which the complainant’s assembly was allegedly attacked with
firebombs, the Government states that only a small fire was reported to the district
firefighters; on closer examination, it was determined that the small fire had nothing to do
with the alleged Molotov cocktail attack. Furthermore, independent reports and police
observations regarding the 1 June 2005 assembly cast serious doubt over the size of the
assembly, which according to the complainant comprised nearly 8,000 supporters. The
Government states that the presence of such a large number of workers would have
automatically disrupted the function of the SVATH, leaving millions of people without
transportation.

1061. As regards the complainant’s allegation of the arrest of several members in September and
December 2005, the Government states that it approves of the arrests of 7 September 2005.
The arrests, which occurred during a protest against unpaid wages, were made on grounds
of disturbing public order. The Government maintains that the protest was illegitimate, as
the controversy over wages had to a large extent already been duly and amicably settled.
According to the reports of the police, those arrested were released promptly and, although
they were found to be at fault for disturbing public order, were treated leniently and
reinstated in their respective jobs. According to judiciary reports, Mr Osanloo was kept in
prison for his continued attempts to jeopardize national security under the pretext of labour
union activities.

1062. The Government concedes that very often, arrested people, irrespective of the grounds for
their arrest, are also transferred to Evin prison, among other prisons in the vicinity of
Tehran. However, it categorically denies the rumours about the said prison, which are
unfounded; situated near Tehran, Evin prison has become a general prison, where prisoners
of all walks of life are kept together. The Government denies all rumours of torture being
practiced in Evin prison and states that it would welcome an independent visit to the
prison, particularly its vocational training centre and workshops, where prisoners acquire
advanced vocational training to facilitate their absorption into society as skilled workers
upon the termination of their terms in prison.

1063. According to the Government, 242 people were involved in the protests of September and
December 2005. Among the participants, 27 people were transferred and 63 people were
reinstated; the cases of others who were found guilty of disturbing public order and
damage to public property will be fairly heard and leniently addressed as well. A report
released by the General Directorate of Tehran’s Labour Administration shows that 63
workers found guilty of continued disciplinary misconduct, breaches of professional codes
of practice and damages to SVATH property were all reinstated in their jobs due to the
indulgence of the Dispute Settlement Board of the Ministry of Labour. The judiciary,
meanwhile, officially reported that out of 242 people taken into custody, 230 persons were
released after the completion of preliminary investigations and only 12 people were
dismissed from their jobs. The latter group were also later reinstated in their jobs due to the
constructive and conciliatory intervention of the Ministry of Labour aimed at protecting
workers’ rights and the welfare of their families.

1064. As regards the dismissal of workers in March 2006 following a protest, the Government
states that the dismissal and reinstatement of the workers is decided by the tripartite
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Dispute Settlement Board, which, after extensive discussions, ruled for the reinstatement
of ten workers and the termination of the contracts of 47 others.

1065. As regards the strike of January 2006, the Government states that workers seldom resort to
strike without prior examination of the peaceful and legal means to meet their demands.
The reasons behind the one-day strike on 28 January 2006 was not, contrary to what the
complainant alleged, the release of Mansour Osanloo, but rather the welfare and the need
for improvement of the labour conditions of the SVATH drivers. Having not yet
thoroughly examined his allegations at that juncture, the independent judiciary could not
reasonably agree with his immediate and unconditional release either. The Mayor of
Tehran, like other government officials, is bound to uphold the Labour Law, which
prohibits multiple workers’ organizations in the same enterprise; therefore he could not
recognize the legitimacy of the complainant organization. The Government admits that
there had been some “disturbances” in the 28 January 2006 strike, but it denies that the
situation was as serious as alleged by the complainant: there were no reports of beatings,
threats of shooting, or of the complainant’s members union being labelled as subversives
and saboteurs. The Government indicates that it approves of the arrest of 100 union
members on 27 January and rejects the allegations of the arrest of hundreds of drivers and
their wives and children and their transfer to the Evin prison. The allegation that a 12-yearold daughter of one of the union members was arrested, beaten and thrown into a police car
at night shows that some ill-intentioned parties may use any disreputable means to justify
their end.

1066. The Government maintains that freedom of speech, freedom of the press and freedom of
political conscience are underscored in the Constitution of the Islamic Republic of Iran and
are to be duly observed. Therefore, it has always welcomed the interventions and
campaigns of the political parties, NGOs, and trade associations for safeguarding the
interest of workers. As freedom of association and collective bargaining are essential for
global and sustainable growth and development, it also welcomes the dialogue and
cooperation with the international trade unions to help improve the status of trade unions in
the Islamic Republic of Iran; towards that end, it followed the results of the meetings of
ITUC members with the Iranian diplomatic representatives in Geneva on 15 February
2007. The Government contends, however, that holding unfriendly global campaigns to
exercise pressure on independent and sovereign States may bear little result for the cause
of freedom of association in those countries, unless the bedrock of trade union activities is
compatible with national circumstances and industrial relations are developed in due
course.

1067. The Government denies the complainant’s previous allegation that, following the detention
of numerous participants in the strikes of January 2006, the authorities issued an
announcement indicating that the detainees would only be released if they signed a pledge
to stop participating in union activities. Contrary to the complainant’s allegations, the
Government does not consider those participating in the complainant organization’s
activities to be opponents of the Islamic Republic system to be prosecuted, but rather seeks
to vigorously promote the principles of freedom of association by pushing for the approval
of the redrafted Labour Law. The promotion and protection of workers’ and employers’
organizations is at the top of the stated strategies of the Ministry of Labour. Towards this
end, the Ministry has solicited articles on such topics as: the development of workers’ and
employers’ organizations; the identification of effective tools for collective bargaining;
collective bargaining among the Government and the social partners, and its effects on the
sustainability of enterprises; the strengthening of reconciliation strategies among the social
partners and municipalities; positive interaction between the Government and the social
partners; the promotion of cooperation between the social partners, the ILO, and
international workers’ and employers’ organizations; and the promotion of decent work
indices.
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1068. Through extensive discussions on the above topics, the Ministry of Labour seeks to
prepare the grounds for the implementation of its objectives for the promotion of free and
independent trade union activities. The ever-increasing number of independent trade
unions and trade union federations in all sectors of the labour market is a clear indication
of the Government’s commitment to this goal. To further illustrate the point, the number of
workers’ organizations registered with the Workers and Employers Department of the
Ministry of Labour and Social Affairs increased from 3,037 in 2005 to 3,214 in 2006 and
3,837 in 2007, showing an increase of 19.38 per cent. The Government and the SVATH
management are also determined to promote independent trade unions in sectors of the
SVATH where no workers’ organization already exists, namely in the electric bus, repair
and maintenance and the inspection of services sectors.

1069. The Government states that in spite of the fact that the complainant staged illegal protest
rallies on 22 February 2006, the Ministry of Labour nevertheless received the complaints
of the dismissed workers and attempted to reinstate them. In a letter to the Mayor of
Tehran in July 2006, the Minister of Labour reiterated the need for the immediate
settlement of the problems of the SVATH workers and the reinstatement of the dismissed
ones. Consequently 132 workers were reinstated after examination of their cases by the
tripartite Dispute Settlement Board of Tehran. The Minister also underscored the need to
fulfil the legitimate trade union demands of SVATH workers; in compliance with the
Minister’s directives, the Labour Department of Tehran initiated a series of negotiations
leading to the due settlement of the back wages of the dismissed workers. In demonstrating
a positive attitude, the Government hopes to dispel the complainant’s misunderstanding
that it seeks to control and harness free trade unions.

1070. As regards the complainant’s previous allegation that 46 workers were dismissed in March
2006, including Mr Osanloo and four other members of the complainant’s executive
Committee, the Government states that the dismissal of such workers as Mr Madadi is
decided by the tripartite Dispute Settlement Board. Mr Osanloo’s dismissal, however,
should have been issued by the Administrative Default Board of the Government, due to
his status as a government staff member. For this reason, Mr Osanloo had been penalized
by the same Board twice in the past. As regards the other dismissed employees, the
Government indicates that the Dispute Settlement Board ruled for the reinstatement of ten
workers and the termination of the contracts of 47 other workers; the latter group is still
exploring legal means for their reinstatement.

1071. As concerns the arrest of 13 members of the complainant organization at a 1 May 2006
rally, the Government contends that in order to maintain discipline and to ensure public
safety, the police must be informed of and approve of the time and places of different
assemblies, public demonstrations and rallies. Although nearly all workers’ organizations
in Tehran accepted to attend the general assembly and the rallies of 1 May 2006, a small
number of the complainant’s members violated the law by attempting to hold their own
private protest in SVATH premises without prior notice given to the police and without the
management’s approval. Their subsequent attempts to break into the premises led to
clashes with the guard, subsequent damage to SVATH properties and the disruption of
rush hour traffic.

1072. As concerns the situation of Mr Osanloo, the Government indicates that all suspects and
detainees, regardless of their alleged perpetrated crimes, have the undeniable right of
access to a lawyer of their own choosing. During his terms in prison Mr Osanloo, like
other prisoners, had the right to see and consult his lawyers. His family could also see him
according to the time schedule of the prison for public visits. At certain junctures,
however, the hearing judge might have limited his visits to ensure proper judiciary
processing of the relevant court file and limit access to possible accomplices. As stated in
the court verdict respecting his case, he is not imprisoned because of his trade union
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activities, but rather for his visit to and collaboration with the Iranian opposition groups
struggling to topple the legitimate, democratically elected and popular Government of the
Islamic Republic of Iran. Mr Osanloo has also accepted some of these accusations.
According to the judge, Mr Osanloo’s admitted participation in opposition and subversive
groups’ assemblies, both in the Islamic Republic of Iran and abroad in 2003–04, where
schemes to overthrow the popular Government of the Islamic Republic of Iran were
discussed and examined, bear no relation to his trade union activities.

1073. As regards the complainant’s previous allegation that, during his detention from
22 December 2005 to 9 August 2006, Mr Osanloo was denied access to his lawyers until
June 2006, the Government states that Mr Osanloo was denied access to his lawyer for a
short period only, when preliminary investigation and interrogations were conducted and
his lawyer was officially filing his defence with the judiciary.

1074. The Government indicates that it appears that Mr Osanloo’s eye problem started before the
conflict between the competing workers’ organizations. Fortunately his condition was not
serious when he was admitted to the hospital following the heated conflict of 9 May 2005.
While in prison, like all other prisoners, Mr Osanloo’s health is ultimately entrusted to the
organization of the prisons. The Government states that it rejects the allegations of
Mr Osanloo’s ill-treatment; during his confinement he has received the best medical care
both within and outside the prison and had the best eye surgeons operate on him in the
most modern hospitals of Tehran.

1075. Admitting that there are some legal and procedural limitations at the initial stages of the
examination of serious cases before the courts, the victims may lodge complaints of
mistreatment, and any prison staff found to have violated the human and civil rights of
prisoners will be summoned for interrogations and tried in court. If found guilty, the said
parties would be demoted, transferred and duly punished. The Government adds that even
judge’s verdicts are subject to such scrutiny; if a judge is found to have issued a wrong
verdict, he or she would be subject to appropriate disciplinary penalties.

1076. As regards the previous allegation that Mr Osanloo endured spells of solitary confinement
and several interrogations during his period of detention in Evin prison from 22 December
2005 to 9 August 2006, the Government states that legal interrogations of suspects,
including the punishment of confinement, should not be regarded as organized harassment
but rather as lawful, corrective, and disciplinary treatment.

1077. Although detainees are not accorded the right to family visits during the preliminary stages
of interrogations, Mr Osanloo was given the chance to see his family members and friends
in the hospital during his regular medical examinations after the surgery. In a report of
5 November 2006, which had been issued nine days after Mr Osanloo’s delivery to the
general ward of Evin prison, the chief of the prison acknowledged that upon his arrival
Mr Osanloo had been confined to bed in the prison’s medical center. In a letter sent to
Dr Movahadi, the Evin prison’s head doctor, Mr Osanloo further attested to receiving
periodic diagnostic examinations and regular treatment for chronic backache, kidney
malfunctions, and a failing heart. At the recommendation of the prison’s medical
commission, he had also been repeatedly dispatched out of the prison to receive eye
treatment in highly specialized hospitals. According to the latest report, at the request of
Mr Osanloo and with the approval of the judicial authorities, he has been granted a 45-day
medical leave and was consequently transferred to the specialized Labaefi Nejad Hospital
on 24 January 2008. According to his wife, the initial admission examination found him to
be in good general health. He is to receive special treatment for his heart, back and kidney
diseases and will receive further operations. He is also scheduled for a four-week recovery
leave, which may be extended by the respective medical commission if deemed necessary.
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1078. As regards the complainant’s previous allegation that the bail for Mr Osanloo’s release on
9 August 2006 was set at the exhorbitant amount of 100 million toman (US$165,000), the
Government states that as a positive gesture, and in response to the repeated requests of the
ITUC, the Minister of Labour wrote a personal letter to the chief of the judiciary and asked
him to agree to release Mansour Osanloo on bail. The bail amount, however, is determined
by the judiciary and is always commensurate with the severity of the charges against the
accused. The bail amount alleged by the complainant is moreover an exaggerated one, as it
was only set at the cost of a 100 m2 apartment in Tehran.

1079. As concerns the complainant’s previous allegation that Mr Osanloo was arrested again on
19 November 2006 for failing to appear in court, the Government confirms that he was
arrested for failing to appear in court to hear his pending charges. However, as concerns
the complainant’s allegation that the judge had set Mr Osanloo’s bail at 30 million toman
on condition that his wife alone act as guarantor – terms which she refused – the
Government states that the judge made further concessions on the bail amount, yet failed to
convince Mrs Osanloo to put up bail.

1080. The Government maintains that allegations of Mr Osanloo’s arrest on 1 May 2007, and of
another arrest at the order of the Minister of Labour are baseless accusations. It further
denies the allegations of arrests and acts of violence committed by the police during
protests by the complainant, contending that the said allegations are solely intended to
generate and put international pressure on the Government of the Islamic Republic of Iran.

1081. The Government indicates that the judiciary hopes to ease the return of Mr Osanloo to his
normal life. As has been repeatedly shown in the cases of the complainant’s other
members, none of the official parties to the conflicts wishes to see the workers out of their
jobs or in prison. Mr Osanloo, even while in prison, still has the right to appeal to the High
Court of Appeal. According to the Government, the SVATH has acknowledged that it may
not recognize the complainant organization and negotiate a collective bargaining
agreement with them unless the Labour Law is amended to allow for multiple workers’
organizations in the same enterprise and approved by the Parliament. The Government
states that it is strongly pushing for the requested amendments to Chapter VI of the Labour
Law and has sought ILO technical assistance on the same as well. According to article 8 of
the Procedure for the Establishment of Trade Unions, Trade Federations and
Confederations, if any of the aforesaid organizations lose their membership quorum, they
are automatically dissolved and their registrations deemed null and void. According to
article 24 of the same procedure, the dissolution of an organization will not release it from
its obligations under any collective bargaining agreement it is a party to.

1082. As regards the complainant’s previous allegation that the Ministry of Labour had indicated
that the difficulty in obtaining Mr Osanloo’s release rested not with the Ministry of
Labour, but with the judicial authorities of the Islamic Republic and, more specifically,
with the Information Ministry – the Government states that, in the Islamic Republic of
Iran, the administrative, legislative and judiciary bodies function independently of each
other. The Ministry of Labour is by virtue of its mandate responsible, inter alia, for the
protection of the labour force’s rights and interests, the management of industrial relations
and the social welfare of workers and their families. Towards that end, it intervenes
whenever it considers that the rights of the workers are violated or their interests are at
stake. Although the Government wishes to prepare the grounds for the implementation of
the principles of freedom of association and collective bargaining, it must have the
approval of the Parliament and the consensus of other workers’ organizations, namely the
Workers’ House, which has long maintained an unyielding monopoly in the trade union
arena and resists any revision to the provisions of the Labour Law that would diminish
their representational advantage.
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1083. The Government indicates that according to the judiciary one of the biggest impediments
to Mr Osanloo’s release is his continued attempt to recast his trade union activities as a
dissident political struggle. The judiciary, along with both friendly and competing workers’
organizations, interpret the complainant organization’s publicly stated demand for the
release of all political dissidents from prison, as a contentious and provocative political
statement. Such statements and declarations, which are repeatedly made at virtually all the
complainant’s events, cast doubt on the complainant’s motives and the legitimacy of its
motivations. Nevertheless attempts have been made by the Government to hold technical
workshops for the police and the judges with experts from the ILO’s Standards Department
to better address trade union cases and enable them to more professionally distinguish
between legitimate and illegitimate trade union activities.

1084. The Government states that the trend towards independent trade unions in the Islamic
Republic of Iran could have progressed more rapidly were it not for the political tone and
intentions of some of the complainant’s members and their insistence on a global campaign
against their legitimate government. It nevertheless has always done everything within its
means to defend the complainant’s legitimate rights. The Ministry, for instance, reported
the problems of the SVATH workers to the 37th Session of the Civil Rights Observation
and Inspection Board held in January 2005, where it was agreed that the Ministry shall
continue to closely follow the trade union rights of the complainant’s members and ensure
due process in their hearings before the judiciary.

1085. As regards the 8 November 2006 detainment of Mr Osanloo and nine other union board
members in Tabriz, while en route to an ILO workshop, the Government indicates that,
upon learning of the incident, the Minister of Labour personally intervened to seek and
expedite the release of the individuals concerned and ensure their participation in the
workshop.

1086. Finally, as concerns the 3 December 2006 arrest of Seyed Davoud Razavi, Abdolreza
Tarazi, and Golamreza Golam Hosseini, the Government states that their arrest was due to
their participation in an unlawful assembly held by dissident groups, and bore no relation
with their trade union activities.

D.

The Committee’s conclusions
1087. The Committee notes the observations submitted by the Government and the complainants’
new allegations, which concern: the repeated arrest and detention of union President
Mr Osanloo and union Vice-President Mr Madadi, and their sentencing to prison terms of
five and two years respectively; as well as the repeated arrest, detention, indictment and
dismissal of numerous other trade union members, including members of the union’s
executive board. The allegations are summarized as follows:
–
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The arrest, detention, trial and sentencing of Mansour Osanloo. Following his
release from detention in Evin prison on 19 December 2006, Mr Osanloo was
summoned to court on 24 February 2007. At trial, the prosecutor produced a file over
1,000 pages long, to which Mr Osanloo’s lawyer Mr Parviz Khorshid was only
granted some days to provide a written defence statement. On 28 May 2007, the
Tehran Revolutionary Court handed down a sentence of five years’ imprisonment for
acting against national security and disseminating propaganda against the system. A
written copy of the verdict was not given to Mr Osanloo’s lawyers, and the
complainants state that, to the best of their knowledge, Mr Osanloo’s conviction was
based on his trade union activities, including participation in protests and the
distribution of union leaflets demanding better wages and working conditions. On
10 July 2007, pending his appeal of his conviction in May by the Tehran
Revolutionary Court, Mr Osanloo was abducted by plain-clothed assailants, beaten,
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and taken to Evin prison; although an arrest warrant had been issued, no explanation
of the grounds for his arrest and detention was provided. Mr Osanloo remains in
detention in Evin prison, and in the intervening period has been subject to
interrogations and allowed just one visit each from his family and lawyers. He has
also been denied the course of treatment following eye surgery recommended by his
physicians. The Tehran Court of Appeal upheld Mr Osanloo’s conviction and fiveyear prison sentence, and the complainants fear that additional charges may follow.
–

The arrest, detention, trial and sentencing of Ebrahim Madadi. On 3 July 2007, while
at the Western Tehran Labour Department to follow up on the situation of the bus
drivers whose employment had been terminated, Mr Madadi was arrested on grounds
of “causing public disturbance”, detained overnight at the Baharestan police station,
and released the following day. On 9 August 2007, Mr Madadi was arrested while
participating in a gathering in front of Mr Osanloo’s home and taken to Evin prison.
According to his lawyer, Mr Parviz Khorshid, Mr Madadi had been formally charged
with acting against national security in September 2007. Mr Madadi was detained in
Evin prison until being transferred to Ghezal Hesar prison on 16 October 2007. On
30 October 2007 he was sentenced by the Tehran Revolutionary Court to two years’
imprisonment on the charge of acting against national security; the complainants
indicate that the grounds for Mr Madadi’s conviction related to his participation in
actions in support of Mr Osanloo, and that further charges relating to his
participation in a 2004 strike could later be brought against him.

–

The termination of employment, as of 20 February 2007, of the following trade union
members: Saeed Torabian, Seyed Davoud Razavi, Mansour Hayat Gheibi, Golamreza
Fazeli, Ebrahim Gholami, Yaghob Salami, Ebrahim Madadi, Abdolreza Tarazi,
Golamreza Mirzaee, Golamreza Khani, Ashgar Mashhadi, Vahaab Mohammadi,
Hassan Deghan, Seyed Reza Nematipoor, Mohammad Namani Poor, Hassan Saidi,
Ali Bakshi Sharbiani, Hadi Kabiri, Ata Babakhani, Mahmoud Hozhabri, Soltan Ali
Shekhari, Ali Akbar Pirhadi, Yousef Moradi, Davoud Noroozi, Seyed Hassan
Dadkhah, Hossein Karimi Sabzevar, Masoud Ali Babaiee Nahavandi, Habib Shami
Nejad, Sadegh Khandan, Golamreza Khoshmaram, Amir Takhiri, Masoud Foroghi
Nejad, Ali Zade Hossein, Hossein Shahsavari, Homayoon Jaber, Hossein Raad,
Ebrahim Noroozi Gohari, Golamreza Golam Hosseini, Hasan Karimi, Abbas Najand
Koodaki. Four additional workers were dismissed in June 2007.

–

The indictment of union executive board members Ata Babakhani, Naser Gholami,
Abdolreza Tarazi, Golamreza Golam Hosseini, Gholamreza Mirzaee, Ali Zad Hosein
and Hasan Karimi. The abovementioned union officials were arrested in December
2006 after distributing trade union leaflets and translating an ITUC protest letter for
the Iranian authorities; all are presently awaiting trial.

–

The arrest of trade union officials Mr Seyed Davoud Razavi, Mr Yaghob Salimi,
Mr Ebrahim Noroozi Gohari, and Mr Homayoun Jaberi on 9 August 2007, while on
their way to a gathering in front of Mr Osanloo’s house, and their subsequent
indictment on charges of “acting against national security”.

–

The 15 September 2007 trial of union executive board member Saeed Torabian for
“propaganda against the State” and “acting against national security”. Defence
lawyer Khorshid’s statement at trial asserted that the activities characterized by the
judiciary as “propaganda against the State” were legitimate trade union activities,
such as attending union meetings, participating in protests, distributing union leaflets
and speaking to the media on union-related issues.

–

The trials of union executive board members Abbas Najand Koodaki and Hayat
Gheibi on 15 and 16 October 2007, respectively, and for charges of “propaganda
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against the State” and “acting against national security” in connection with their
participation in protests organized by the union in 2005.

1088. The Committee recalls that, in its previous conclusions, it had requested the Government
to ensure that a full and independent investigation was carried out into the allegations of
various types of workplace harassment during the period of the founding of the Syndicate
of Workers of Tehran and Suburbs Bus Company (the union) from March to June 2005. In
this respect, the Committee regrets to note that, although it had previously requested the
Government to provide a detailed report respecting this matter, the Government confines
itself to stating that while some of the individuals concerned were summoned for
questioning, the questioning related to their work performance and they were not subject
to any harassment whatsoever. The Committee further observes that the general
explanation given by the Government in respect of all the allegations of anti-union
discrimination in this case revolves around the current legislative impossibility for the
union to exist while an Islamic Labour Council has already been created at the Tehran bus
company.

1089. In these circumstances, the Committee must first emphasize that workers should not be
punished for legitimate trade union activity simply because their actions are contrary to
legislation which itself is contrary to the fundamental principles of freedom of association.
The Committee recalls in this regard its urgent request to the Government during its
previous examination of this case to deploy all efforts as a matter of urgency to amend the
labour legislation so as to bring it into full conformity with the principles of freedom of
association, particularly as concerns the right of workers and employers to form and join
the organization of their own choosing, regardless of the pre-existence of another type of
representation in the same workplace, sector or at national level. In the meantime, the
Committee had urged the Government to take all measures to ensure that trade unions can
be formed and function without hindrance, including through the de facto recognition of
the union. The Committee regrets to note from the Government’s latest reply that effective
measures have not been taken to ensure that workers and employers can exercise their
fundamental rights to freedom of association without sanction until the necessary
legislative changes have been made. While noting the Government’s indication that it
remains determined to amend the Labour Law to address this issue, the Committee
observes that it has been taking note of the Government’s efforts in this regard for a
number of years.

1090. While noting the Government’s latest statement of its ongoing efforts to amend the labour
legislation, the Committee is bound once again to urge the Government to deploy all
efforts as a matter of urgency so as to allow for trade union pluralism and requests the
Government to keep it informed of the progress made in this regard. The Committee
further reminds the Government once again of the availability of the technical assistance
of the Office and urges the Government, in the meantime, to take all measures to ensure
that trade unions can be formed and function without hindrance, including through the de
facto recognition of the union.

1091. Returning more specifically to the allegations of workplace harassment, the Committee
once again recalls that the Government is responsible for preventing all acts of anti-union
discrimination and must ensure that complaints of anti-union discrimination are examined
in the framework of national procedures which should be prompt, impartial and
considered as such by the parties concerned [see Digest of decisions and principles of the
Freedom of Association Committee, fifth edition, 2006, para. 817]. It once again requests
the Government to ensure that a full and independent investigation is carried out
immediately into the allegations of various types of workplace harassment during the
period of the union’s founding from March to June 2005, and to transmit a detailed report
in this regard. It further requests the Government, in the light of the information revealed
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by the investigation, to take the necessary measures to ensure that all employees at the
company are effectively protected against any form of discrimination related to their trade
union membership or their trade union activities.

1092. As regards its previous request to the Government to undertake a full and independent
inquiry into all the dismissals alleged by the complainant, both during the March–June
2005 period and in March 2006, the Committee notes that, according to the Government,
the 17 trade unionists dismissed from March to June 2005 were reinstated with back
wages and benefits. The Government also refers to efforts undertaken by the Ministry of
Labour to obtain the reinstatement of 75 people who had been dismissed following protests
in September and December 2005. The Government further indicates that the Dispute
Settlement Board had ruled in favour of the reinstatement of ten of the workers dismissed
in March 2006, while ruling in favour of the termination of the contracts of 43 others. The
Committee, while noting this information, observes with grave concern that union
members continue to be dismissed from the Tehran Bus Company on a regular basis. The
Committee requests the Government to transmit copies of the Dispute Settlement Board’s
rulings concerning the 43 workers whose contracts were terminated and to take the
necessary measures for their reinstatement with back wages should it be found that they
were dismissed for their legitimate trade union activity. The Committee also urges the
Government to undertake a full and independent inquiry into the allegations of dismissals
during the months of February and June 2007, and take the necessary measures to ensure
that any trade unionists who have not yet been reinstated and were found to have been the
subject of anti-union discrimination are fully reinstated in their previous positions without
loss of pay. Finally, it requests the Government to keep it informed of the employment
status of all those workers named in the complaint and indicate, for those who have not
been reinstated, the precise reasons for their dismissal and the status of any
reconsideration of their employment relationship.

1093. As concerns its previous request that the Government immediately institute a full and
independent judicial inquiry into the attacks on union meetings in May and June 2005, the
Committee notes the Government’s indication that members of the Workers’ House were
responsible for instigating the attacks, and that on both occasions the police were
deployed solely to maintain discipline and prevent the spread of social unrest. While
further noting that members of the union’s leadership had lodged complaints against the
attackers with the judicial authorities, the Committee expresses its deep concern that,
while condemning the occurrence of such harsh trade union conflicts, the Government has
only indicated that these complaints will be duly heard by the relevant court of justice. The
Committee remains perplexed that no judgement has yet been rendered in this case that
concerns acts which took place three years ago, while the trials and convictions of the
union leaders appear to have occurred in relative record time. In light of the gravity of
these allegations, the Committee once again urges the Government to institute a full and
independent judicial inquiry immediately into these attacks, in order to clarify the facts,
determine responsibilities, prosecute and punish those responsible and thus prevent the
repetition of such acts. The Committee requests the Government to keep it informed of
developments, as well as of any court judgements rendered in this regard.

1094. The Committee notes the Government’s observations relating to the allegations concerning
Mr Osanloo’s arrest and detention that were contained in its previous report, where it
noted in particular that: (1) Mr Osanloo was detained for roughly nine months, in Evin
prison’s high security “section 209”; (2) his first meeting with his lawyers came six
months after his arrest, on 24 June 2006; (3) he was subjected to frequent interrogations
and periods of solitary confinement; (4) he was released on 9 August 2006, with bail set at
the exorbitant amount of 150 million toman (US$165,000); (5) Mr Osanloo was rearrested
on 19 November 2006 (see 346th Report, para. 1187).
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1095. The Committee notes the Government’s general indication that Mr Osanloo, during his
terms in prison, had the right to see and consult his lawyers. The Government concedes,
however, that at certain junctures the hearing judge might have limited his lawyers’ visits
to ensure “proper judiciary processing of the relevant court file and limit access to
possible accomplices”, and also refers to the possibility of legal and procedural
limitations at the initial stages of examination. As concerns the allegations of
interrogations and solitary confinement, the Government contends that “legal
interrogations of suspects, including the punishment of confinement, should not be
regarded as organized harassment but rather as lawful, corrective, and disciplinary
treatment”. Finally, the Government contests the categorization of the bail amount as
exorbitant and states that it corresponds to the cost of a 100 m2 apartment in Tehran.

1096. The Committee deeply regrets that the Government’s observations in respect of these
serious allegations are brief and of a vague and general nature, while apparently
acknowledging that Mr Osanloo’s access to lawyers was limited and that he was subjected
to interrogations and solitary confinement, all alleged to be justified as part of proper
judiciary processing and normal disciplinary treatment. The Committee must once again
recall in this regard that the apprehension and systematic or arbitrary interrogation by the
police of trade union leaders involves a danger of abuse and could constitute a serious
attack on trade union rights. Moreover, measures of preventive detention may involve a
serious interference with trade union activities which can only be justified by the existence
of a serious situation or an emergency and which would be open to criticism unless
accompanied by adequate judicial safeguards applied within a reasonable period [see
Digest, op. cit., paras 74 and 76].

1097. In light of the information available to it, the Committee can only conclude that
Mr Osanloo’s detention from 22 December 2005 to 9 August 2006 and the treatment
received during this period constitute not only interference with his trade union activities,
but a grave violation of his civil liberties as well. Recalling that detained trade unionists,
like all other persons, should enjoy the guarantees enunciated in the Universal
Declaration of Human Rights and the International Covenant on Civil and Political
Rights, according to which all persons deprived of their liberty must be treated with
humanity and with respect for the inherent dignity of the human person [see Digest, op.
cit., para. 54], the Committee urges the Government to immediately institute an
independent inquiry into the allegations of ill-treatment suffered by Mr Osanloo during his
period of detention from 22 December 2005 to 9 August 2006, with a view to fully
clarifying the facts, determining responsibility, punishing those responsible, compensating
Mr Osanloo for any damages suffered and preventing the repetition of such acts.

1098. As regards the serious new allegations relating to the renewed arrest, detention and
sentencing of Mr Osanloo and Mr Madadi following trials in which their lawyer was
denied access to them and given insufficient time to prepare, the Committee notes the
Government’s indication – only in respect of Mr Osanloo – that he was convicted for
collaboration with Iranian opposition groups and that his attempts to recast his trade
union activities as a dissident political struggle remain an impediment to his release. The
Committee further notes the judgements rendered by the Revolutionary Court of Tehran
(17 April 2007) and the Appellate Court of Tehran (23 September 2007) in respect of
Mr Osanloo which were provided by the Government. The Committee notes from these
judgements that Mr Osanloo was convicted of propagandizing against the Government and
gathering and conspiracy against the national security of the country and sentenced to five
years’ imprisonment in a four-page ruling.

1099. The Committee notes with serious concern that the Government has provided no reply to
the allegations that Mr Osanloo was interrogated by intelligence service officers during
his November–December 2006 detention who informed him that new charges would be
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brought against him every day until he agreed to relinquish his trade union presidency. No
reply was provided either in respect of the serious allegations that his February 2007
hearing took place behind closed doors and that neither he nor his lawyer were allowed to
speak, while his lawyer was given only a few days to provide a written defence statement to
an over 1,000-page file produced by the prosecutor. The Committee further observes with
concern that the judgement only cursorily refers to the defence statement without
providing any analysis or consideration of what might have been set out therein.

1100. The Committee observes that the judgement in the Osanloo case, while referring to reports
of the Ministry of Information and indications that he was arrested in November 2005 for
allegedly encouraging workers and bus drivers of the Tehran Vahed Bus Company to
strike and take actions against national security, goes on to condemn Mr Osanloo for his
participation in a Republican Alliance Seminar outside of the country in January 2005 and
his subsequent participation in a meeting organized by “anti-revolution activists” where,
according to the confessions reflected in his file concerning his internal activities, he made
interviews with anti-revolutionary and foreign radios stating that “we are living in a
dictatorial country and we fear our lives and those of our families and colleagues. We are
living and striving in a life-and-death situation … Perhaps these supports [foreigners’
support] were the power that prevented us from being taken to prisons and being
murdered … these steps are so firm that even the heads of the current black period hand in
hand with hoodlums and the so-called workers’ associations affiliated to expediency party
cannot stop them”.

1101. While political matters which do not impair the exercise of freedom of association are
outside the competence of the Committee and it is not competent to deal with a complaint
that is based on subversive acts [see Digest, op. cit., para. 208], the Committee must
express its deep concern at the evolution of the arrests and detentions of Mr Osanloo
within the context of his presidency of a non-recognized, albeit legitimate, trade union and
his systematic persecution for legitimate trade union activities, as recognized in the
judgement of the Revolutionary Court itself which refers to his November 2005 arrest for
encouraging workers to take strike action. In these circumstances, and given the extremely
tenuous nature of the charges brought against him for what would appear to be a simple
expression of free speech and the lack of reply of the Government in respect of the
allegations that Mr Osanloo was warned that new charges would be brought against him if
he did not relinquish his trade union presidency, the Committee cannot but conclude that
the five-year prison sentence is, in reality, a punishment for Mr Osanloo’s trade union
activity.

1102. In light of the above and the Government’s own indication that the judiciary hopes to ease
the return of Mr Osanloo to his normal life, and emphasizing that Article 14 of the
International Covenant on Civil and Political Rights provides that everyone charged with
a criminal offence shall have the right to adequate time and the necessary facilities for the
preparation of their defence and to communicate with counsel of their own choosing [see
Digest, op. cit., para. 118], the Committee urges the Government to take the necessary
measures to ensure Mr Osanloo’s immediate release and the dropping of any remaining
charges. Further noting the disparity between the complainant’s allegations and the
Government’s response concerning Mr Osanloo’s health, the Committee also requests the
Government to provide full particulars as to his current state of health and to ensure that
he is provided all necessary medical attention as a matter of urgency.

1103. As regards the alleged arrest and sentencing of Mr Madadi for his participation in actions
in support of Mr Osanloo, the Committee regrets that the Government has provided no
information, nor has it transmitted the judgement from the Revolutionary Court in his case
of October 2007. In light of its conclusions above concerning Mr Osanloo, the Committee
also urges the Government to take the necessary measures to ensure Mr Madadi’s
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immediate release and the dropping of any remaining charges brought against him.
Additionally, the Committee once again urges the Government to provide full, detailed and
precise information respecting his trial, including copies of the court judgement, and to
conduct an independent inquiry into the allegations of ill-treatment to which he has been
subjected while in detention and, if they are found to be true, to compensate him for any
damage suffered and to ensure that he is immediately provided any necessary medical
treatment.

1104. As concerns the arrest and detention of trade unionists at protests held in September and
December 2005 and January and May of 2006, the Committee deeply regrets that the
Government provides little specific information in regard to these serious allegations. The
Government indicates that although there had been a few “disturbances” at the January
2006 protest, it rejects the allegations of violence employed by the authorities at the above
events. Otherwise, the Government confines itself to stating that the above protests were
illegitimate, and that those arrested were guilty of disturbing public order but treated
leniently by the authorities. While noting that the limited information at its disposal does
not permit it to determine whether the actions of the authorities were justified or not, the
Committee is nevertheless compelled to recall that workers should enjoy the right to
peaceful demonstration to defend their occupational interests, and that the police
authorities should be given precise instructions so that, in cases where public order is not
seriously threatened, people are not arrested simply for having organized or participated
in a demonstration [see Digest, op. cit., paras 133 and 151].

1105. Furthermore, the Committee deplores the fact that since its previous examination of the
case, many other trade unionists have been arrested, detained, tried (Saeed Torabian,
Abbas Najand Koodaki, and Hayat Gheibi), or are awaiting trial. Observing furthermore
that the charges against these trade unionists are the same as those for which Mr Osanloo
and Mr Madadi were convicted, the Committee is bound to observe that the situation
obtaining in the country appears to be characterized by regular violations of civil liberties
and what appears to be a systematic use of the criminal law – in particular articles 500
and 610 of the Islamic Penal Code concerning “propaganda against the State” and
“acting against national security”, respectively – to punish trade unionists for engaging in
legitimate trade union activities. In these circumstances, the Committee once again urges
the Government to take the necessary measures without delay to ensure that trade
unionists may fully exercise their freedom of association rights, including the right to
peaceful assembly, without fear of sanction by the authorities, and to ensure in particular
that trade unionists are not arrested or detained and that charges are not brought against
them for engaging in legitimate trade union activities. The Committee urges the
Government to ensure that the charges against the following union members are
immediately dropped: Ata Babakhani, Naser Gholami, Abdolreza Tarazi, Golamreza
Golam Hosseini, Gholamreza Mirzaee, Ali Zad Hosein, Hasan Karimi, Seyed Davoud
Razavi, Yaghob Salimi, Ebrahim Noroozi Gohari, Homayoun Jaberi, Saeed Torabian,
Abbas Najand Koodaki and Hayat Gheibi and that if any of these trade unionists are
currently being detained that they be immediately released. The Committee further
requests the Government to provide any court judgements rendered in respect of these
workers.

1106. The Committee is compelled to express its deep concern with the seriousness of the
situation and calls the Governing Body’s special attention to the grave situation relating to
the trade union climate in the Islamic Republic of Iran. It requests the Government to
accept a direct contacts mission in respect of the matters raised in the present case and in
the other cases concerning the Islamic Republic of Iran pending before the Committee.
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The Committee’s recommendations
1107. In the light of its foregoing interim conclusions, the Committee invites the
Governing Body to approve the following recommendations:
(a) While noting the Government’s latest statement of its ongoing efforts to
amend the labour legislation, the Committee is bound once again to urge the
Government to deploy all efforts as a matter of urgency so as to allow for
trade union pluralism and requests the Government to keep it informed of
the progress made in this regard. The Committee further reminds the
Government once again of the availability of the technical assistance of the
Office and urges the Government, in the meantime, to take all measures to
ensure that trade unions can be formed and function without hindrance,
including through the de facto recognition of the union.
(b) The Committee requests the Government to ensure that a full and
independent investigation is carried out into the allegations of various types
of workplace harassment during the period of the union’s founding from
March to June 2005, and to transmit a detailed report in this regard. It
further requests the Government, in the light of the information revealed by
the investigation, to take the necessary measures to ensure that all
employees at the company are effectively protected against any form of
discrimination related to their trade union membership or their trade union
activities.
(c) The Committee requests the Government to transmit copies of the Dispute
Settlement Board’s rulings concerning the 43 workers whose contracts were
terminated and to take the necessary measures for their reinstatement with
back wages should it be found that they were dismissed for their legitimate
trade union activity. The Committee also urges the Government to undertake
a full and independent inquiry into the allegations of dismissals during the
months of February and June 2007, and take the necessary measures to
ensure that all trade unionists who have not yet been reinstated and were
found to have been the subject of anti-union discrimination are fully
reinstated in their previous positions without loss of pay. Finally, it requests
the Government to keep it informed of the employment status of all those
workers named in the complaint and indicate, for those who have not been
reinstated, the precise reasons for their dismissal and the status of any
reconsideration of their employment relationship.
(d) The Committee once again urges the Government to institute a full and
independent judicial inquiry immediately into the attacks on union meetings
held in March and June 2005, in order to clarify the facts, determine
responsibilities, prosecute and punish those responsible and thus prevent the
repetition of such acts. The Committee requests the Government to keep it
informed of developments, as well as of any court judgements rendered in
this regard.
(e) The Committee urges the Government to immediately institute an
independent inquiry into the allegations of ill-treatment suffered by
Mr Osanloo during his period of detention from 22 December 2005 to
9 August 2006, with a view to fully clarifying the facts, determining
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responsibility, punishing those responsible, compensating Mr Osanloo for
any damages suffered and preventing the repetition of such acts.
(f) The Committee urges the Government to take the necessary measures to
ensure Mr Osanloo’s immediate release and the dropping of any remaining
charges. Further noting the disparity between the complainant’s allegations
and the Government’s response concerning Mr Osanloo’s health, the
Committee also requests the Government to provide full particulars as to his
current state of health and to ensure that he is provided all necessary
medical attention as a matter of urgency.
(g) The Committee urges the Government to take the necessary measures to
ensure Mr Madadi’s immediate release and the dropping of any remaining
charges brought against him. Additionally, the Committee once again urges
the Government to provide full, detailed and precise information respecting
his trial, including copies of the court judgement, and to conduct an
independent inquiry into the allegations of ill-treatment to which he has
been subjected while in detention and, if they are found to be true, to
compensate him for any damage suffered and to ensure that he is
immediately provided any necessary medical treatment.
(h) The Committee urges the Government to once again take the necessary
measures without delay to ensure that trade unionists may exercise their
freedom of association rights, including the right to peaceful assembly,
without fear of sanction by the authorities, and to ensure in particular that
trade unionists are not arrested or detained and that charges are not brought
against them for engaging in legitimate trade union activities. The
Committee urges the Government to ensure that the charges against the
following union members are immediately dropped: Ata Babakhani, Naser
Golami, Reza Tarazi, Golamreza Golamhoseini, Golamreza Mirzaee, Ali
Zad Hosein, Hasan Karimi, Mr Seyed Davoud Razavi, Yaghob Salimi,
Ebrahim Noroozi Gohari, Homayoun Jaberi, Saeed Torabian, Abbas
Najand Koodaki and Hayat Gheibi and that if any of these trade unionists
are currently being detained that they be immediately released. The
Committee further requests the Government to provide any court judgements
rendered in respect of these workers.
(i) The Committee calls the Governing Body’s special attention to the grave
situation relating to the trade union climate in the Islamic Republic of Iran
and requests the Government to accept a direct contacts mission in respect
of the matters raised in the present case and in the other cases concerning
the Islamic Republic of Iran pending before the Committee.

276

GB302_5_[2008-05-0330-1]-Web-En.doc

GB.302/5

CASE NO. 2567
INTERIM REPORT

Complaint against the Government of the Islamic Republic of Iran
presented by
the International Organisation of Employers (IOE)
Allegations: The complainant organization
alleges government interference in the elections
of the Iran Confederation of Employers’
Associations (ICEA), the subsequent dissolution
of the ICEA by administrative authority and the
official backing of a new and parallel
employers’ confederation
1108. The complaint is contained in a communication dated 24 May 2007. The complainant
organization transmitted additional information in support of the complaint in a
communication of 19 May 2008.

1109. The Government provided its observations in communications dated 19 and 20 March
2008.

1110. The Islamic Republic of Iran has not ratified either the Freedom of Association and
Protection of the Right to Organise Convention, 1948 (No. 87), or the Right to Organise
and Collective Bargaining Convention, 1949 (No. 98).

A.

The complainant’s allegations
1111. In its communication of 24 May 2007, the complainant states that on 1 November 2006 the
ICEA held an extraordinary General Assembly meeting at the Negin complex in Tehran in
order, among other things, to submit its activities report to its members and to elect a new
Board of Directors and Inspectors. Representatives of affiliated federations and
associations attended the meeting, as well as more than ten representatives from the
Ministry of Labour and Social Affairs (MLSA). The latter included the Director and
Deputy Director of the Ministry’s Employers’ and Workers’ Organizations Department,
members of the Security Department (“HERASAT”), and members of the Public Relations
Department. The complainant indicates that under national law, it is mandatory for the
ICEA to invite representatives of the MLSA to the meeting as observers; it maintains that
this requirement violates freedom of association principles. Attached to the complaint is a
copy of articles 19 and 20 of the Code of Practice (Regulations) for the quality of
formation, limits of duties, authorities and quality of performance of guilds and respective
centres, the subject of article 131 of the Labour Law, approved on 27 December 1992 by
the Cabinet Ministers. The articles are as follows:
–

Article 19. The registration of the guilds, the subject of this Code of Practice and
monitoring the elections and their activities are undertaken by the Ministry of Labour
and Social Affairs. In case the General Office of Workers and Employers Organizations
of the mentioned Ministry considers the activities of a guild or one of the members of the
Board of Directors [to be] in conflict with the regulations and rules, it may refer the issue
for decision taking on the basis of the case to the Board of Dispute Settlement or the
competent court.
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Article 20. All guilds and related centers are obliged to announce the date of the
formation of their general assemblies at least fifteen days prior to the formation of them
without inclusion of the holidays in a written form to the Ministry of Labour and Social
Affairs.

1112. ICEA President Mr Mohammad Otaredian opened the sitting with some introductory
remarks. The sitting proceeded with the election of the officers of the meeting (a
Chairperson, two observers and a secretary), followed by the submission of the ICEA’s
activities report. Before turning to the election of a new Board of Directors and Inspectors,
the sitting was disrupted by representatives of the MLSA, who approached the podium
where the officers of the meeting were seated and announced that those federations and
associations in arrears in their payment of ICEA dues and those whose registration
processes as ICEA members were incomplete were not entitled to vote. This
announcement led to many objections and protests by member federations, resulting in a
tense atmosphere. However, in order to enable the sitting to continue, those federations and
associations considered by the representatives of the MLSA as not entitled to vote were not
taken into account when calculating the quorum.

1113. Following growing objections, and in order to provide those federations excluded by the
representatives of the MLSA with an opportunity to participate in the election of the new
Board of Directors and Inspectors, the General Assembly decided to suspend the election
and to extend the mandate of the existing Board of Directors and Inspectors for a period of
six months, until the next elections were held. During the adoption of this decision the
representatives of the MLSA repeatedly intervened; the sitting closed at 8 p.m. the same
day in conditions of chaos.

1114. On 2 November 2006, the ICEA sent a letter to the Labour Minister, informing him of the
decision adopted by the General Assembly and requesting a meeting with him. The
minutes of the meeting were attached to the letter. The ICEA received a letter dated
2 November 2006 from the MLSA, signed by the Director-General of the Employers’ and
Workers’ Organizations Department, informing it of its dissolution and of the illegality of
the continuation of its activities.

1115. On 4 November 2006, and in response to the Ministry’s letter, the ICEA sent a letter to the
Labour Minister calling his attention to the fact that the dissolution of the ICEA was,
according to the regulations concerned, only enforceable through a judicial decision.
Additionally the ICEA again requested a meeting with the Minister of Labour in order to
hold discussions on the matter. It did not receive a response in this regard.

1116. On 12 November 2006, the ICEA filed a complaint against the MLSA with the
Administrative Justice Court, requesting the annulment of the Ministry’s dissolution order.
On 17 January 2007, the Court found that the dissolution of ICEA was only enforceable
through a competent court and declared a provisional injunction against the Ministry’s
decision to dissolve the ICEA. However, the MLSA refused to accept the Court’s decision
and challenged it by holding press conferences.

1117. In December 2006 a new employers’ confederation, entitled the Iranian Confederation of
Employers (ICE), assembled and supported by the MLSA, was registered. The
complainant indicates in respect of the latter that the MLSA had paid the ICE an amount
equal to $20,000. An ICE General Assembly meeting was held in a government building –
the Islamic Republic of Iran Broadcasting (IRIB) building – with high security, preventing
the entry of any representatives of employers’ associations except those invited by the
MLSA. Approximately 60 persons attended the meeting. The complainant states that the
name of the new confederation is similar to the ICEA’s, and is occasionally referred to as
the “new ICEA”, which could lead to some confusion. The complainant also indicates that
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the new confederation has been registered with the MLSA under registration number 500,
which is the same registration number as that of the ICEA.

1118. In January 2007, the MLSA filed a complaint against ICEA President Mohammad
Otaredian with the Public Prosecutor’s Office, alleging distortion of the truth,
apprehension of public opinion and abuse of the signature of the ICEA President. On
14 February 2007 the Office issued an order clearing Mr Mohammad Otaredian of all the
charges.

1119. On 5 March 2007, the ICEA held a General Assembly meeting attended by more than
84 per cent of the members entitled to vote. The ICEA informed the MLSA of the meeting
and invited the MLSA to attend. No MLSA representatives attended the meeting; however,
the Ministry of Justice, which was also invited to the meeting, did send representatives. A
new Board of Directors and Inspectors was designated at the General Assembly meeting,
the minutes of which were signed and confirmed by the representatives of the Ministry of
Justice.

1120. In March 2007, the ICEA officially filed a complaint with the judicial authority against the
MLSA and the newly founded ICE requesting, as a provisional measure, that the latter
group desist in its activities.

1121. Several documents are attached to the complaint, including: (1) translated copies of the
ICEA’s letters to the MLSA, dated 2 and 4 November 2006 respectively; (2) a translated
copy of the Government’s 2 November 2006 letter informing the ICEA of its dissolution;
(3) a translated excerpt of the Administrative Justice Court’s decision of 17 January 2007
concerning the ICEA’s dissolution; (4) a translated excerpt of the Public Prosecutor’s
14 February 2007 decision clearing Mr Otaredian of the charges brought by the MLSA;
(5) an 18 April 2007 news article on the High Administrative Court’s decision regarding
the ICEA’s dissolution. The news article quotes the Minister of Labour as stating that the
ICEA had been dissolved on the basis of its statutes, that a new confederation had been
formed, and that it is of high priority that the majority of employer organizations join it.
The Minister is also quoted as stating that the Court’s decision is not in line with the
reinstatement of the ICEA’s Board of Directors and that if the ICEA claims that it is legal,
it must obtain a verdict for the dissolution of the new ICEA.

1122. In its communication of 19 May 2008, the complainant indicates that the ICEA has filed a
petition with the Administrative Justice Court appealing the 2 March 2008 decision of the
Administrative Justice Court’s Appellate Branch – which annulled the Court’s 17 January
judgement and nullified the provisional order against the MLSA’s dissolution of the ICEA.
In its petition, the ICEA requests that the case be referred to the Ultimate Appeals Branch
of the Administrative Justice Court, and bases its appeal on the following grounds:
–

The 2 March 2008 judgement was issued in contravention of article 19 of the
Regulations on Establishing Workers’ and Employers’ Associations, under which the
Dispute Settlement Boards or the competent courts have exclusive authority as
regards the dissolution of associations.

–

The MLSA has, on the one hand, issued instructions for the dissolution of the ICEA
and, on the other hand, established an employers’ confederation, in violation of
articles 42 and 43 of the Confederation’s statutes.

–

Despite the fact that the Extraordinary Meeting of the Ordinary General Assembly of
the ICEA was convened prior to the expiry of the six-month period, and that the
organization’s members voted to retain the existing board members to avoid
dissolution, officials from the MLSA objected to this on the ground that the elections
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were held through open voting and ordered the ICEA’s dissolution. Assuming the
election regulations had not been observed, the MLSA should have demanded
observance of the election formalities without ordering dissolution.

B.

–

The MLSA’s dissolution order contravenes articles 130 and 131 of the Labour Code,
as well as article 19 of the Labour Code’s executive regulations.

–

The grounds invoked in the first paragraph of the 2 March 2008 decision lack legal
justification, as the MLSA had unilaterally ordered the ICEA’s dissolution instead of
confining itself to raising the issue of the observance of election formalities.

–

According to the Regulations on the Establishment and Conduct of Professional
Organizations, the vote to retain existing board members constitutes a new election,
held by the Extraordinary Meeting of the Ordinary General Assembly before the
expiry of the six-month period.

The Government’s reply
1123. In its communication of 19 March 2008, the Government states that freedom of association
rights are reflected in the country’s Constitution, in particular article 26, which provides
that “political parties, trade unions and Islamic societies or recognized religious minorities
are free in the exercise of their doctrines provided that in conducting their exercises the
fundamental principles of independence and integrity of the State, freedom, national unity,
Islamic principles and conducts and the very foundation of the Islamic Republic of Iran
may not be infringed upon. It is further reiterated that no subject of the State may be
coerced into joining or denied of the free selection of the organizations of their choosing.”
Other national laws and regulations, such as the five-year development plans and the
Labour Law, provide for the freedom of workers and employers to freely establish their
organizations at the provincial and national levels to protect their legitimate and legal
rights and interests. Having due respect for the promotion of the principle of freedom of
association, and being committed to the protection of the social partners’ interests, the
Government has adopted a coherent policy to assist the social partners that includes their
registration and the observance of their elections. Additionally, serious measures have been
taken by the MLSA for the further promotion of freedom of association rights, particularly
those of the employers, throughout the Islamic Republic of Iran over the last two years and
the observation of their rights has been coherently integrated into the strategic objectives of
the MLSA.

1124. The Government indicates that the present complaint is based on good intentions,
misunderstandings, and partially incorrect information received from the complainant.
According to article 19 of the Council of Ministers’ Rules and Procedures addressing the
foundation process, capacities and liabilities and functioning of trade unions, the inspection
of the election of trade unions and confederations is entrusted to the MLSA. The main
reason for the non-recognition of the ICEA General Assembly’s election of 1 November
2006 is the continuous disregard and negligence of the ICEA’s Board of Directors in the
implementation of their duties; the justifications for such negligence had been openly
pronounced in different communications by the former Secretary-General of the Board of
Directors of ICEA. According to the ICEA’s announcement, the agenda of its 1 November
2006 meeting was to submit its activities report to its members and to elect the new Board
of Directors and Inspectors. Being obliged to adhere to the meeting’s agenda, ICEA
office–holders could not contravene the provisions of the articles of the ICEA’s
Constitution, which does not in any manner allow for the extension of the tenure of the
Board of Directors after an earlier six months’ extension. This conspicuous breach of the
agenda and the ICEA Constitution was brought to the attention of the Assembly by the
inspectors of the MLSA, in accordance with their duties.
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1125. Only two representatives from the MLSA – and not the figure provided by the ICEA –
attended the General Assembly meeting at the invitation of the ICEA’s Secretary-General
and the Board of Directors. The observers’ task was to ensure the credibility of the
credentials, as well as the observance of the provisions of the ICEA Constitution and other
laws and regulations concerning the proper administration of the General Assembly
election. In fact, the ICEA Constitution itself designates the MLSA as the national
reference for the recognition of its members.

1126. The Government maintains that paragraph 272 of the Digest, in providing that the founders
of an organization are not free from the duty of observing the formalities concerning the
publicity or other similar formalities which may be prescribed by law, supports its position
that the practice of requiring previous authorization or observing elections does not
constitute an obstacle to the establishment of an employers’ organization or amount to the
prohibition of its activities. Moreover organizations have the right to recourse to the
judiciary in case their request for registration is rejected.

1127. In regards to the alleged disruption of the meeting by ministry representatives, the
Government states that by announcing that those federations and associations in arrears in
their ICEA dues and those whose registration processes as members of the ICEA were
incomplete were not entitled to vote, the inspectors of the MLSA referred to the
requirements of the ICEA Constitution, particularly article 38 which provides that:
(i)

The electorate shall be permanent principal members of their organization.

(ii)

The Board of Directors shall have their credentials validated by the provincial offices of
the Ministry of Labour and Social Affairs.

(iii) The organization of respective candidates for the Board of Directors of the ICEA should
not have an outstanding debt to the ICEA.
(iv) Both electoral and candidates shall enjoy valid membership status (renounced or
suspended members shall not have the right to vote or to be elected).
(v)

The focal point for the recognition of the trade or industry of each trade union is the
Ministry of Labour and Social Affairs.

1128. According to the substantiated document provided by Mr Otaredian in his earlier
correspondence to the MLSA, many of the participants failed to meet one or some of the
above requirements; according to the ICEA’s Constitution only its official members were
eligible to vote, and many of the participants in the General Assembly failed to present
their credentials and lacked the legal requirements for participation in the election. The
ministry inspectors were therefore acting – in accordance with article 38(2) of the ICEA
Constitution, which recognizes the MLSA as the authority for the confirmation of the
membership of the electorate and the candidates – to ensure the legitimacy of the
members’ credentials and the due observance of the ICEA Constitution. The Government
further states that Mr Otaredian himself was ineligible to be elected under article 38(2) of
the ICEA Constitution: due to his resignation from the Federation of Construction
Contractors’ Organizations he had lost his ICEA membership and had consequently lost
his credentials to either vote or to be elected. Other members of the Board of Directors
were also ineligible for the renewal of their mandate, as they had failed to or refrained
from presenting their organization affiliation documents at the November 2006 election.

1129. The Government indicates that the disruption of the 1 November election of the ICEA was
not due to the interventions by the ministry inspectors but rather to the negative attitude of
Mr Otaredian and the Board of Directors. No complaint was lodged by other members of
the provincial federations and individual representatives attending the November General
Assembly meeting, whereas the Ministry has received numerous complaints concerning
the apparent violation of the provisions of the ICEA’s Constitution. The Government
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attaches copies of letters sent to the MLSA by several employers’ associations, including
the Associations of Mobile Telephones, Audio-Visual Equipment, and Gold and Silver
Shopkeepers; the Construction Companies Association; the Employers’ Associations of the
Flour Industry; the Iranian Textile Industry Association; and the Iranian Automobile
Industry Association. The letters concern an ICEA General Assembly held on 24 October
2006, and refer generally to procedural irregularities and “chaos” that had occurred over
the course of the meeting; one letter states that elections failed to take place, even though
the quorum had been met.

1130. According to the written statement of the provincial federations, the disruption was due to
the unconventional and irrational procedures adopted by the then Secretary-General and
his insistence on the renewal of his term at any cost. The minutes of the 1 November 2006
meeting clearly indicate that the meeting had not gone very smoothly, and many of the
participants raised objections as to the manner and modalities of the renewal of the Board
of Directors’ mandate. The Government attaches copies of letters sent to the MLSA by
several employers’ associations, including the Employers’ Association Federations of the
provinces of Guilan, Quazvin and Fars. The letters refer to disturbances that had occurred
at the 1 November 2006 ICEA General Assembly and request the MLSA’s assistance in
calling for new ICEA elections.

1131. As concerns the complainant’s allegation that those federations and associations
considered by the representatives of the MLSA as not entitled to vote were not taken into
account when calculating the quorum, the Government states that the two ministry
inspectors, in compliance with the ICEA Constitution, did not recognize the legitimacy of
the members who failed to present substantiated evidence of their membership. The said
members furthermore had failed to present any valid documentation of their official
registration in the General Assembly. Also, the memberships of many participants to the
Assembly had already expired and they therefore could not cast their votes. To address the
membership problems of the federations and associations that did not meet the electoral
requirements, meetings were held between Mr Otaredian and MLSA officials, including
the Minister himself. Trying to seek some solutions to the above problems, in a letter
addressed to the Minister of Labour, Mr Otaredian stated his intention to hold the General
Assembly meeting in November. He further advised the Minister that the Deputy Minister
of Industrial Relations and the Director-General of the Workers’ and Employers’
Organizations Department had stated their readiness to spare whatever cooperation
necessary to ease the holding of the General Assembly. In the same letter, he made specific
references to the existing problems, which he had found to be against the corresponding
rules and provisions of the Labour Law and the ICEA Constitution. He acknowledged that
many member federations had apparently failed to hold their elections in due course, and
accordingly could not participate in the 1 November 2006 election. Recalling that the
ICEA had only a six-month deadline to hold the election before the expiry of its term and
the consequent automatic and legal dissolution of the confederation, he further requested
the Minister to exercise his power to extend the mandate of the ICEA Secretary-General
and Board of Directors for another six months; he also reiterated the need for the Minister
to exceptionally but unlawfully approve of the proposal to hold the ICEA election without
requiring the electorate to submit legitimate and valid credentials approved by relevant
authorities in different provinces as required by article 38 of the ICEA Constitution.

1132. In the same letter, Mr Otaredian acknowledged that the Minister had the right to dissolve
confederations, but added that it would be a pity for the employers’ federations concerned
to be deprived of their membership because of their negligence in fulfilling the
requirements of the ICEA Constitution. According to the Government, Mr Otaredian’s
letter duly admits to the negligence of the confederation’s senior officers, who, despite
their cognisance of the problems, failed to use the available six-month period upon the
expiry of their office term to settle the long-standing problems of their members
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throughout the country. Expounding on the reasons for failing to rectify the long-standing
problems of ICEA members, Mr Otaredian stated that the Ministry of Labour had not
insisted on the implementation of the relevant regulations in the past and accordingly the
ICEA did not feel obliged to comply with them. Finally, he called for the Minister to
intervene by removing any obstacles to the ICEA’s holding of elections. In his letter,
Mr Otaredian failed to mention that the problems of the ICEA members related to longoutstanding debts, the non-remittance of membership fees, cash transfers and property
liquidation. The Government attaches a copy of Mr Otaredian’s letter.

1133. The Government states that the ICEA placed advertisements in different papers and invited
members to participate in its 1 November 2006 General Assembly even though it was
aware that many of the participants had long-standing membership and credential
problems, in violation of its own Constitution. This act was challenged by many ICEA
members, including members of the Board and colleagues of Mr Otaredian. MLSA
inspectors reminded the executive committee of the General Assembly of the need to
observe articles 17 and 38 of the Constitution, which call for the preparation of a list of all
participants in the ICEA election and the provision of separate lists, including the Board
members of each industry and trade, to help inspectors identify authorized members. Such
procedural practice was not put into force because of the former Secretary-General’s
intervention. As article 28 of the ICEA Constitution and the provisions of the Rules and
Procedures on the Organization, Functions, Scope and Liabilities of Trade Unions,
approved by the Council of Ministers, do not allow for another six-month extension of the
Board’s mandate, the request by unrecognized and excluded representatives of the General
Assembly to call for the extension of the mandate of the existing Board of Directors for
another six months was found to be inadmissible and unlawful. Furthermore, article 27 of
the ICEA Constitution clearly calls for secret balloting rather than voting by raising hands.
Meanwhile, the MLSA has extended the utmost collaboration by accepting the earlier
request for the extension of the Board of Directors for another six months; according to the
articles of its own Constitution, the ICEA would have automatically dissolved upon the
termination of this extension.

1134. To enforce the law and safeguard freedom of association principles and the legitimate
rights of employers’ associations, government inspectors had to question the dependability
and legitimacy of the General Assembly election. The ICEA Board of Directors and the
former Secretary-General had failed to implement the following laws and regulations:
–

Article 11 of the Council of Ministers’ Rules and Procedures on the Organization,
Functions, Scope and Liabilities of Trade Unions, subject to article 131 of the Labour
Law. According to note 5 of article 11, the boards of directors of organizations are
required to call a general assembly at least three months prior to the termination of
their tenure.

–

Article 14 of the Council of Ministers’ Rules and Procedures on the Organization,
Functions, Scope and Liabilities of Trade Unions.

–

Note 2 of article 131 of the Labour Law, which calls for the issuance of notices for
the holding of a general assembly and a new election two months before the
termination of the tenure of the Board of Directors.

–

provisions of the ICEA Constitution which require that: (1) a General Assembly and a
new election be held, with the participation of one third of the members, four months
before the conclusion of their tenure at the latest; and (2) a public pronouncement of
the organization’s dissolution be communicated to the MLSA and other respective
bodies, six months from the expiry of the Board’s mandate at the latest.
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1135. The Government indicates that Mr Otaredian, having resigned from his position in the
ICEA and the Construction Companies Association (CCA), was ineligible to take part in
the ICEA Board of Directors’ election. Approving the extension of the Board of Directors’
term of office for another six months would therefore be considered a clear infringement of
the provisions of the ICEA Constitution. In having lodged an official complaint with the
judicial authorities against the MLSA and advised the Minister of Labour of his legal
action, Mr Otaredian seems to have chosen to stay on the warpath against the Ministry. As
the case was before the court and Mr Otaredian did not intend to withdraw his complaint,
the Government indicates that it has decided to abide by the court ruling. (The Government
attaches a copy of a 27 July 2004 letter from the CCA informing the MLSA of
Mr Otaredian’s resignation from its Board, as well as a translated copy of Mr Otaredian’s
letter of resignation from the CCA.)

1136. As concerns the allegation that it had sent a letter to the ICEA informing it of its
dissolution, the Government states that under national law the authorities may not dissolve
workers’ or employers’ organizations. Article 19 of the Council of Ministers’ Rules and
Procedures on the Organization, Functions, Scope and Liabilities of Trade Unions on
3 February 1992, and circulated through Circulation No. E/513T/52251, states that
pronouncing the dissolution of trade unions falls exclusively within the mandate of the
judiciary. The MLSA letter No. 96700, dated 2 November 2006 and addressed to the
ICEA, does not refer to the dissolution of the ICEA; in that letter the MLSA only notified
the ICEA that in case they did not manage to hold an election before the deadline, the
mandate of the current Board of Directors would expire and consequently the ICEA would
automatically be dissolved. As a result of the misinterpretation and misunderstanding as to
the contents of the letter, Mr Otaredian had started a propaganda campaign against the
MLSA instead of using existing avenues to find an amicable solution to the problem.

1137. The Director-General of the Employers’ and Workers’ Organizations Department of the
MLSA, in his letter No. 108028 dated 27 November 2006 and addressed to Mr Otaredian,
pointed out that, according to the report of the inspectors, the election session of the ICEA
appeared to have failed to meet the legal requirements stipulated in the articles of its
Constitution and the respective national laws and regulations and reminded him that due to
the expiry of the mandate of the ICEA Board of Directors, the Board and its decisions were
not legally valid. He further noted that his department would fulfil its duties under article
19 of the Ministerial Rules and Procedures. Under its Constitution, the ICEA can provide
for its dissolution if, according to paragraph 3 of article 42, the extraordinary General
Assembly meeting adopts such a decision, or if the termination of the mandate of the
previous Board of Directors automatically dissolves it. The dissolution of the ICEA
occurred for the latter reason. In accordance with article 19 of the Ministerial Rules and
Procedures, the MLSA referred the matter to the competent judicial authority to issue a
decision on the situation of the ICEA. A translated copy of the 27 November 2006 MLSA
letter is attached.

1138. As concerns the 17 January 2007 court decision regarding the ICEA’s dissolution, the
Court elaborated on the accepted and legal requirements of dissolution; the MLSA respects
and accepts the court decision. All subjects and entities are entitled to recourse to the
judicial authorities, including the High Administrative Court and the National Supreme
Court as regards government decisions. The decisions made by judicial authorities are fully
respected and binding for all government officials, even if they overturn the decisions
made by high executive officials; there have been several cases where decisions made by
tripartite bodies such as dispute settlement boards, compromise boards or boards of inquiry
overturned the decisions of government officials and in which the referral of the case to
higher judicial authorities had finally settled the issue. This holds true for workers’ and
employers’ associations and they can freely object to the decisions of the Government.
Respecting the decisions of the said authorities by all, including government officials,
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indicates that in the legal and judicial system of the Islamic Republic of Iran no rights are
violated. The results of a survey on the number of government decisions overturned by the
High Administrative Court showed that of 19 complaints lodged against the decisions of
the dispute settlement board or other labour relations authorities, nine decisions were
confirmed, five overturned and five again referred to the dispute settlement board for reexamination. Moreover, out of 12 complaints received by the High Administrative Court
against the harmful effects of MLSA circulations, eight decisions annulled the said
circulations, three confirmed them and one case was referred to the dispute settlement
board for legal adjustment, thus demonstrating the observance of the rights of workers’ and
employers’ associations in the Islamic Republic of Iran.

1139. The Government states that the MLSA, in its press statement on the decision of the High
Administrative Court, emphasized that it was not responsible for the ICEA’s dissolution
and that the ICE legally came into existence by a founding board of employers through
democratic elections and was subsequently registered at their request months before any
decision was made by the court. As the ICE had already gone through its formation
process at the time the Court’s decision was handed down, the latter was not enforceable.
In its statement, the MLSA also indicated that the court decision does not ensure the
survival of the ICEA as the decision is not final, and therefore not binding. The MLSA
also pointed out that it never sought to confront the court decision; thus the allegation that
the MLSA refused to accept the court decision and challenged it by holding press
conferences is unfounded. The MLSA officials’ press conferences were solely meant to
frustrate the attempts made by the then Secretary-General of the ICEA to spread
propaganda against the Ministry and tarnish its image before the public. The Government
attaches a copy of the press statement and a copy of a letter addressed to the MLSA,
apparently from the ICE, indicating that the employers’ associations had re-established a
confederation following the ICEA’s dissolution.

1140. As concerns the allegation of support provided by the MLSA to the ICE, the Government
indicates that recognizing two employers’ confederations simultaneously is prohibited
under Chapter VI of the Labour Law and parallel organizations cannot be identified as
bargaining agents for collective bargaining purposes. Pursuant to the Labour Law, only
one integrated employers’ confederation can represent employers in national and
international forums. As the ICEA was about to be dissolved, and following numerous
objections presented by member associations to the ICEA’s 1 November 2006 election and
at the request of many employers to hold a new election, the MLSA agreed to register the
ICE, which is by no means contrary to the provisions of Convention No. 87.

1141. The Government indicates that the ICEA Secretary-General’s hesitation to hold an
election, his consequent failure in the election and his pushing the ICEA towards
dissolution are the main motivations behind the decision by employers’ organizations to
establish a new confederation. Retaining its impartiality in the establishment of the new
confederation, the MLSA simply fulfilled its mandate to certify their elections and register
the ICE. Moreover, under the principle of representativity it was not possible to ignore
1,170 members of 228 provincial and national employers’ associations seeking to further
their associations’ interests legally, unlike a few members of the ICEA, and deprive them
of their legitimate right to make decisions on national economic issues. From this
perspective, the Government’s approach may be considered as aiming to prevent
dissolution; the Government’s measure was intended to foster a free atmosphere respecting
principles of freedom of association principles and the right to recourse to an independent
and impartial judicial authority and lodge a complaint. The Government adds that the ICE
is not an entirely new entity, but the same organization (the ICEA) with a newly elected
Board of Directors. Many of these members are well known and trusted in the Office as
well as the IOE; in fact they were the real engineers of Iran’s membership to the IOE
during the 285th Session of the ILO Governing Body and have long records of attending
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International Labour Conferences. Therefore, they constitute a well-known and credible
group of Iranian employers, both nationally and internationally. Given the fact that the
majority of the ICEA’s initial founders and participants in the 1 November 2006 election
are now members of the ICE, and the unity created through multiplicity, and that the
current composition of the ICE is not different from that of the ICEA, the Government had
no other choice but to register it. It is clear that, according to the provision of Convention
No. 87, the matter of the dispute between organizations could be taken to judicial
authorities. The Government’s registration of the ICE should not be considered as an
attempt to create parallel organizations. In fact, the ICE’s founders are defending their
professional interests with the same principles and values with which they joined the IOE.
The ICE had explained the current dispute to IOE and ILO officials through
correspondence and meetings in Tehran and Geneva, and the majority of the employers’
community in the Islamic Republic of Iran has already expressed their willingness to
welcome IOE fact-finding missions to visit the Islamic Republic of Iran and get them
acquainted with the facts and realities concerning the employers’ associations. Therefore, it
can be concluded that the ICE is the natural and logical extension of the ICEA – not a new
entity, but the same confederation with new members. The Government attaches a 19 May
2007 letter, from the ICE and addressed to the IOE, in which the ICE informs the latter of
its establishment and requests an introductory meeting. The Government also attaches a
document, entitled “A brief account of the employers’ guild societies assocation of Iran”,
which sets out a summary of the events leading to the ICEA’s dissolution and up to the
17 January 2007 Administrative Justice Court decision to issue a provisional injunction
against the MLSA’s dissolution of the ICEA.

1142. The Government contends that the fact that ICE conferences were held in the IRIB
International Conference Centre does not amount to an affiliation with the Government.
The IRIB Centre is a suitable environment for holding public and open meetings, and
hundreds of seminars are held there annually by private and state institutions who rent the
space from the IRIB corporation. The Government states that it had no role whatsoever in
the ICE’s rental of the IRIB Centre, and the allegation that the ICE’s election – which was
public and open – were held under conditions of tight security in the IRIB building is only
intended to prove the state dependence of an inclusive employers’ organization. According
to statistics received the from Workers’ and Employers’ Organizations Department of the
MLSA, on 21 October 2006, the General Assembly was attended by 1,170 members from
64 independent provincial and national employers’ associations, a figure that is
unprecedented in the history of employers’ general assemblies. The allegation that the
Government prevented other representatives of employers’ associations from participating
in the election is false, and the minutes of the proceeding demonstrates that the real
number of representatives present was far greater than the number mentioned in the
complaint. The Government attaches a copy of a 19 December 2006 contract, between the
IRIB International Conference Centre and Mr Davoudabadi of the Iranian Concentrate and
Fruit Juice Production Association, for the rental of the centre’s facilities for a
20 December 2006 ICE General Assembly meeting.

1143. The legal title stipulated in the Labour Law for employers’ organization is “Iranian
Confederation of Employers’ Associations”, or ICEA, which is not the correct English
equivalent of the name the former confederation chose for itself in Farsi. In fact, the term
“employers’ association”, which exists in the text of the Labour Law, was changed to
“employer” in the Farsi name of the former confederation. The Government states that any
confusion concerning the names of the organizations would occur only if both the ICE and
the ICEA were acting legally. One of these entities is temporary and to avoid confusion
they are referred to with different names; after the final court decision is announced, the
MLSA is obliged to annul the registration of the concerned employers’ organization.
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1144. As regards the allegation that the ICEA’s registration number was granted to the ICE, the
Government states that the infringements by the ICEA’s Board of Directors were so clear
that it did not hesitate to register the ICE under the same number. Any sort of hesitation in
this regard could harm the practice of tripartism, including meetings of national high
councils, and delay the decision-making process to improve employers’ conditions and
workers’ wages. The new confederation was registered under number 500 because
according to national regulations two employers’ confederations cannot co-exist.
Registering under the same number is therefore meant to retain the legal identity of the
Islamic Republic Iran’s Confederation of Employers’ Associations and also the unity and
legitimacy of the employers’ community.

1145. In respect of the allegation that the MLSA had filed charges against Mr Otaredian for
distortion of the truth, apprehension of public opinion and abuse of the signature of the
ICEA President, the Government states that the MLSA, through letter No. 49173 dated
13 July 2007, requested the Chief Judge of Branch No. 1018 of the Public Courts of
Tehran Province to stop the prosecution of Mr Otaredian and re-examine the actions taken
by him to spread false news and present the MLSA’s decisions as against international
rules in order to influence public opinion. In one of his press interviews, Mr Otaredian had
claimed that, at the 96th Session of the International Labour Conference, the Government
enjoyed a conditional voting right; the MLSA mentioned this false claim in its request for
an appeal. The Government states that there have been numerous cases of spreading false
news in seminars and the media by Mr Otaredian that was not considered as disturbing
public order by the court, and the MLSA, while respecting the court’s decisions, believes
that such decisions should not be used as a means to advertise his innocence. Since the
fairness of the November 2006 election was rejected, the meeting held in 19 March 2007
was basically illegal and invalid. As the supervisory role of the Government over
employers’ elections does not amount to interference, no harm was done to their
independence or their existence. It is stipulated in the articles of their Constitutions, and is
therefore not incompatible with ILO freedom of association principles, which is why the
old Board of the ICEA asked the MLSA to send an official to monitor the election in order
to deal with any problems arising from disputes among employers. In their March election,
an official from the judiciary was also invited to monitor the election. The Government
states that this practice has never been a controversial issue inside the country.

1146. According to an ICEA letter addressed to the MLSA, the validity of a noticeable number
of employers’ associations present at the election had expired and, consequently, they had
lost their voting rights and no authority had confirmed their elections. The ICEA claims
that it held a General Assembly meeting attended by more than 84 per cent of its members
entitled to vote; however it is not clear which national regulations were used by the ICEA
in recognizing the legitimacy of the electorate. Moreover, no authority confirmed the
election, the employers present at the said meeting were disunited and whether the required
quorum was reached was under dispute. In his reply to a 15 May 2007 letter of the
International Relations and Overseas Employment Department of the MLSA concerning
the number of member associations and their validity, Mr Hossein Ahmadizadeh,
Chairman of the ICEA Board of Directors, stated that the ICEA has 215 members, out of
which 132 members were entitled to vote on 5 March 2007 and of this number, 111 were
present at the election. The ratio of present members to total number of members is
51.6 per cent and therefore the alleged ratio of 84 per cent is not true. On the other hand,
the ICE held its 20 December 2006 election with 288 member associations and
1,170 representatives, which is far greater than the old ICEA in terms of inclusion and
representation. The presence of common faces in the election clearly indicates that the ICE
enjoys a majority of the employers’ associations of the Islamic Republic Iran. In fact, the
ICE’s membership comprises 91 per cent of the employers’ associations, compared to just
9 per cent for the ICEA.
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1147. In regards to the ICEA’s legal action against the MLSA and the ICE, the Government
states that the case is now under examination and the final decision is still pending. The
High Administrative Court’s rejection of the request of Mr Otaredian to annul the ICE’s
election, and its referral to the branches where cases are under examination indicates that
the legitimacy of the ICE has been confirmed until the final verdict is issued, and until then
their presence in the supreme labour council and tripartite councils concerning wage
determination and social security is legal and logical.

1148. The Government states that by lodging a complaint with the Committee on Freedom of
Association (CFA), the IOE is seeking the CFA’s support to confirm its pre-judgment of
the matter at hand. The IOE moreover demonstrates an obvious bias that runs contrary to
international norms and the principle of tripartism. The Government has emphatically
promoted freedom of association, and to this end the MLSA has taken steps to foster the
multiplication of workers’ and employers’ associations. The Government believes that
sustainable economic growth will be unattainable unless principles of tripartism and social
dialogue are widely practised; one of the main MLSA objectives is to increase the sense of
commitment within the workers’ and employers’ communities by encouraging them to
establish associations based on elections. Furthermore, it discourages any exclusionary
measures and views them as contrary to the objective of civil development. The fact that
the number of workers’ associations has doubled over the last two years, and that workers’
and employers’ associations can object to government policies by having recourse to legal
channels demonstrates the Government’s observance of freedom of association principles.
There are currently approximately 3,837 workers’ associations and 1,451 employers’
associations that freely practise their organizational rights; the number of employers’
associations grew from 1,299 in 2006 to 1,451 in 2007, a 7.92 per cent increase.

1149. The Government indicates that the complainant has provided no evidence of harassment
and the grounds on which its allegations were made are still unclear. It considers the
current situation to be an internal dispute between two employers’ associations and while
sticking to freedom of association principles has made every effort to settle the dispute.
The Government expresses its dismay that the IOE remains so concerned about the rights
of the ICEA while ignoring the problems faced by the ICE, which is a more inclusive
confederation. The Government has never ignored the strong roles played by workers’ and
employers’ associations in tripartite consultations and has always facilitated discussions
and meetings with parties to disputes, be they worker- or employer-related. Disputing
parties have never been afraid of government interference and have freely expressed their
ideas and opinions during the aforesaid meetings.

1150. The Government indicates that it has given priority to the amendment of national
regulations, including the Labour Law, so as to remove any obstacles to the establishment
of more than one workers’ or employers’ organization. It further states that, as depriving
other registered associations from its support until the judiciary’s final decision is handed
down is not compatible with recognized international labour standards, it could not deny
the legitimate rights of the ICE as the biggest employers’ entity.

1151. According to the Government, the complainant has demonstrated a clear bias against the
ICE by having refused the latter’s numerous requests to hold a meeting and discuss the
matters raised in the present case. Finally, as a gesture of goodwill, the Government invites
the ILO to send a technical mission in order to examine the situation of employers’
organizations, free from the Government’s interference.

1152. In its communication of 20 March 2008, the Government transmits a translated copy of a
2 March 2008 decision handed down by the Appellate Branch of the Administrative Justice
Court concerning the MLSA’s appeal of the 17 January 2007 decision of the lower
Administrative Justice Court. In its decision, the Appellate Court found that the MLSA, in
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its 2 November 2006 letter addressed to the ICEA, merely indicated the latter’s noncompliance with the articles of its Constitution and did not declare the organization’s
dissolution. It further found the extension of the ICEA Board’s term for another six months
to be invalid, as the organization’s bylaws made no provision for such an extension, and
considered the ICEA to have been dissolved as of 4 November 2006 by virtue of article 42
of its Articles of Association, which provides that the organization shall be dissolved if it
fails to elect a new Board of Directors six months from the expiry of the term of the
present Board of Directors. On the basis of these findings the Appellate Court overturned
the lower court’s decision.

C.

The Committee’s conclusions
1153. The Committee notes that the present case concerns allegations of government interference
in the elections of the ICEA, the subsequent dissolution of the ICEA by administrative
authority and the official backing of a new and parallel employers’ confederation (the
ICE).

1154. As regards the matters raised in the present case from the information at its disposal, the
Committee notes the following:
–

The ICEA convened an extraordinary General Assembly on 1 November 2006 for the
purpose, inter alia, of electing a new Board of Directors and Inspectors.

–

The representatives of the MLSA present at the meeting disrupted the proceedings by
announcing that those ICEA members who were in arrears in their membership dues,
or had not completed the membership registration process, were not entitled to vote.
This announcement led to many objections and protests by member federations; in
order to provide those federations excluded by the representatives of the MLSA with
an opportunity to participate in the election of the new Board of Directors and
Inspectors, the General Assembly decided to suspend the election and to extend the
mandate of the existing Board of Directors and Inspectors for a period of six months,
until the next elections were held.

–

As concerns the MLSA representatives’ intervention at the ICEA’s meeting, the
Government states that: (1) the inspection of the election of trade unions and
confederations is entrusted to the MLSA under article 19 of the Council of Ministers’
Rules and Procedures on the Organization, Functions, Scope and Liabilities of Trade
Unions; (2) paragraph 272 of the Digest of decisions and principles of the Freedom
of Association Committee (fifth edition, 2006), in providing that the founders of an
organization are not free from the duty of observing the formalities prescribed by
law, supports its contention that the monitoring of elections does not infringe upon
employers’ organizations’ freedom of association rights; (3) the MLSA Inspectors
were simply enforcing the requirements stipulated in article 38 of the ICEA’s
Constitution, which provides, inter alia, that the electorate must possess valid
membership status in order to participate in the organization’s elections;
(4) Mr Otaredian, President of the ICEA, was ineligible to be elected under
article 38(2) of the ICEA Constitution: due to his resignation from the Federation of
Construction Contractors’ Organizations, he had lost his ICEA membership and had
consequently lost his credentials to either vote or to be elected; and (5) it had
received numerous complaints from ICEA members following the General Assembly’s
failure to hold an election.

–

The ICEA received a letter dated 2 November 2006 from the MLSA, signed by the
Director-General of the Employers’ and Workers’ Organizations Department,
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informing it that it would be dissolved and of the illegality of the continuation of its
activities.
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–

Mr Otaredian submitted a letter to the MLSA acknowledging the latter’s right to
dissolve confederations, admitting to the negligence of the confederation’s senior
officers in failing to use the available six month period following the expiry of their
terms of office to settle the organization’s problems concerning the status of its
members, and calling upon the Minister to intervene by removing any obstacles to the
ICEA’s holding of elections.

–

Article 28 of the ICEA Constitution and the provisions of the Council of Ministers’
Rules and Procedures on the Organization, Functions, Scope and Liabilities of Trade
Unions do not allow for another six month extension of the Board’ mandate.

–

On 12 November 2006, the ICEA filed a complaint against the MLSA with the
Administrative Justice Court, requesting the annulment of the Ministry’s dissolution
order.

–

In December 2006, the ICE was registered by the MLSA under the same registration
number previously assigned to the ICEA. The complainant alleges that the MLSA had
paid the ICE an amount equal to $20,000 and that the ICE General Assembly meeting
was held in a government building – the Islamic Republic of Iran Broadcasting (IRIB)
building – with high security, preventing the entry of any representatives of
employers’ associations except those invited by the MLSA.

–

The Government indicates that the ICE was sufficiently representative of the
organizations whose interests it seeks to defend, and that in view of the violations
committed by the ICEA’s Board of Directors, and in order to preserve the legal
identity of the employers’ confederation under its single confederation system, it did
not hesitate to register the ICE under the same number previously given to the ICEA.
The Government further states that it played no part in the ICE’s rental of the IRIB
centre for its General Assembly. The IRIB centre hosts many meetings by private and
state institutions and had contracted with the ICE for the provision of election
facilities free from the Government’s involvement.

–

On 17 January 2007, the court found that the dissolution of ICEA was only
enforceable through a competent court and declared a provisional injunction against
the Ministry’s decision to dissolve the ICEA.

–

On 5 March 2007, the ICEA held a General Assembly meeting attended by more than
84 per cent of the members entitled to vote. The ICEA informed the MLSA of the
meeting and invited the MLSA to attend. No MLSA representatives attended the
meeting; however, the Ministry of Justice, which was also invited to the meeting, did
send representatives. A new Board of Directors and Inspectors was designated at the
General Assembly meeting, the minutes of which were signed and confirmed by the
representatives of the Ministry of Justice.

–

On 2 March 2008 the Appellate Branch of the Administrative Justice Court
overturned the 17 January 2007 decision of the lower Administrative Justice Court.
In its decision, the Appellate Court found that the MLSA, in its 2 November 2006
letter addressed to the ICEA, merely indicated the latter’s non-compliance with the
articles of its Constitution and did not declare the organization’s dissolution. It
further found the extension of the ICEA Board’s term for another six months to be
invalid – as article 28 of the ICEA Constitution and the provisions of the Council of
Ministers’ Rules and Procedures on the Organization, Functions, Scope and
Liabilities of Trade Unions do not allow for another six-month extension of the
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Board’s mandate – and considered the ICEA to have been dissolved as of
4 November 2006 by virtue of article 42 of its Articles of Association, which provides
that the organization shall be dissolved if it fails to elect a new Board of Directors six
months from the expiry of the term of the present Board of Directors.

1155. As regards the allegations concerning interference in the ICEA’s 1 November 2006
General Assembly and the latter’s subsequent dissolution, the Committee notes the
Government’s indications that: (1) the inspection of organizational elections is entrusted
to the MLSA under article 19 of the Council of Ministers’ Rules and Procedures on the
Organization, Functions, Scope and Liabilities of Trade Unions; (2) the MLSA inspectors
were simply enforcing the requirements stipulated in article 38 of the ICEA’s Constitution,
which provides, inter alia, that the electorate must possess valid membership status in
order to participate in the organization’s elections; (3) the ICEA had failed to abide by
several provisions of the Labour Law and the Council of Ministers’ Rules and Procedures
on the Organization, Functions, Scope and Liabilities of Trade Unions – specifically
article 11 of the Council of Ministers’ Rules and Procedures, which requires the boards of
directors of organizations to call a general assembly at least three months prior to the
termination of their tenure, article 14 of the Council of Ministers’ Rules and Procedures,
and article 131 of the Labour Law providing for the issuance of notices for the holding of a
general assembly and a new election two months before the termination of the tenure of the
Board of Directors; (4) as article 28 of the ICEA Constitution and the provisions of the
Council of Ministers’ Rules and Procedures do not allow for another six-month extension
of the Board’ mandate, in its 2 March 2008 decision the Appellate Branch of the
Administrative Justice Court found the ICEA to have been dissolved as of 4 November
2006 by virtue of article 42 of its Articles of Association, which provides that the
organization shall be dissolved if it fails to elect a new Board of Directors six months from
the expiry of the term of the present Board of Directors.

1156. The Committee, while taking due note of the Government’s indications relating to the
legislative framework for its intervention and the statutory obligations upon the leadership
of the ICEA, must recall that the legal formalities referred to must be considered in the
light of freedom of association principles. A number of the legal requirements concerning
the holding of elections, particularly the Government’s role in their sanctioning, are
contrary to the principle that workers’ and employers’ organizations should be guaranteed
the right to elect their officers without interference by the public authorities. While the
Government further argues that those conditions are also contained in the ICEA’s statutes,
the Committee can only query whether their inclusion in the confederation’s statutes was
due to, or required by the existing legislative framework. The Committee must therefore
first recall that the regulation of procedures and methods for the election of trade union
officials, as well as those of employers’ organizations, is primarily to be governed by the
organizations’ rules themselves. The fundamental idea of Article 3 of Convention No. 87 is
that workers and employers may decide for themselves the rules which should govern the
administration of their organizations and the elections which are held therein. For this
right to be fully acknowledged, it is essential that the public authorities refrain from any
intervention which might impair its exercise, whether it be in determining the conditions of
eligibility of leaders or in the conduct of the elections themselves. The Committee further
recalls that the presence during trade union elections of the authorities is liable to infringe
freedom of association and, in particular, to be incompatible with the principle that
workers’ and employers’ organizations shall have the right to elect their representatives in
full freedom, and that the public authorities should refrain from any interference which
would restrict this right or impede the lawful exercise thereof. [See Digest of decisions
and principles of the Freedom of Association Committee, fifth edition, 2006, paras 392,
391 and 438.]
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1157. As regards the Government’s statement concerning Mr Otaredian’s ineligibility for office,
the Committee recalls that the determination of conditions of eligibility for union
membership or union office is a matter that should be left to the discretion of
union/employer organization by-laws and the public authorities should refrain from any
intervention which might impair the exercise of this right [see Digest, op. cit., para. 405].
Any concern as to the violation of the ICEA’s constitution should have been the subject of
a complaint emanating from the ICEA membership itself and dealt with in accordance with
its own constitution and ultimately referred for judicial determination. In light of the above
principles, the Committee can only conclude that the Government’s presence and conduct
during the ICEA elections on 1 November 2007 amounts to interference in the right of
employers’ organizations to elect their representatives in full freedom contrary to the
principles of freedom of association and urges the Government to refrain from such
interference in the future.

1158. As regards the MLSA decision in its letter of 2 November 2007 to dissolve the ICEA in
line with article 42 of its own constitution on the basis of the failed outcome of the
elections called for 1 November, the Committee must recall that measures of suspension
or dissolution by the administrative authority constitute serious infringements of the
principles of freedom of association [see Digest, op. cit., para. 683]. The Committee notes
the Government’s argument that it had simply communicated the dissolution of the ICEA
in accordance with its own Constitution. However, the Committee cannot ignore the
evidence that the Government’s communication was the act which declared the dissolution
of the ICEA and that this occurred the day following interference by the Government in the
internal affairs of the ICEA. The Committee also observes that the General Assembly – the
sovereign body of workers’ and employers’ organizations – decided to suspend the
election and to extend the existing Board of Directors and Inspectors for a period of six
months, pending renewed elections. In view of the serious consequences which dissolution
of an employers’ organization involves for the representation of employers, the Committee
considers that the determination of the application of article 42 of the ICEA Constitution
should have been a matter for an independent judicial body on the basis of complaints
emanating from the ICEA membership and that the Government should have refrained
from any administrative action in that respect until the competent court had heard the
matter.

1159. The Committee notes with deep regret that, not only had the Government announced the
dissolution of the ICEA prior to such a court decision, but that it also allegedly supported
a break-away faction of the ICEA in its General Assembly election in December 2007 and
then proceeded to acknowledge the new organization, the ICE, prior to the decision of the
competent court that had been seized with the ICEA appeal of the MLSA administrative
dissolution. Moreover, the Government continued to recognize the ICE as the unique
employers’ organization in the country registered under the same number that the ICEA
had been previously registered under, even following the injunction ordered by the court in
respect of the status of the ICEA.

1160. While taking due note of the Government’s indication that the ICE was registered because
it was sufficiently representative of the organizations whose interests it sought to defend,
the Committee would recall that on more than one occasion, it has examined cases in
which allegations were made that the public authorities had, by their attitude, favoured or
discriminated against one or more trade union/employers’ organizations: (1) pressure
exerted by means of public statements made by the authorities; (2) unequal distribution of
subsidies or the granting to one organization, rather than to the others, of premises for
holding its meetings or carrying on its activities; (3) refusal to recognize the leaders of
certain organizations in the performance of their legitimate activities. Discrimination by
such methods, or by others, may be less formal, yet it still constitutes a serious breach of
freedom of association as it is equally capable of adversely influencing the organization’s
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membership and prejudicing its activities. Although such discrimination may be difficult to
prove as it may be constituted by a series of events, this factor can make it more insidious.
The fact, nevertheless, remains that any discrimination of this kind jeopardizes the right of
workers and employers set out in Convention No. 87, Article 2, to establish and join
organizations of their own choosing [see Digest, op. cit., para. 342]. The Committee notes
in this regard the Government’s affirmation that it played no part in the ICE’s rental of the
IRIB Centre for its General Assembly, but further observes with concern that the
Government does not respond to the allegation that it provided $20,000 to the ICE. In any
event, the Committee considers that the Government has demonstrated de facto favoritism
towards the ICE by registering it as the replacement to the ICEA in December 2006 –
prior to the court’s determination of the appeal brought by the ICEA. The Committee
deeply regrets the favouritism shown by the Government in this regard. The Committee
considers such favouritism to be a breach of the freedom of association rights of the ICEA
and calls on the Government to remedy past discriminatory acts, to desist from those acts
which are continuing, and to refrain from such interference in the future.

1161. With regard to the ICEA’s dissolution, the Committee observes that although the ICEA had
suspended its 1 November 2006 election – in which MLSA officials had intervened by
declaring certain members ineligible to vote – and extended the mandate of the existing
Board of Directors and Inspectors for a period of six months during which time it
organized another election, this extension was deemed invalid by the Appellate Court
under the confederation’s own Constitution and the Council of Ministers’ Rules and
Procedures on the Organization, Functions, Scope and Liabilities of Trade Unions.
Consequently, the ICEA was found to have been dissolved by virtue of article 42 of its own
Constitution.

1162. In light of the principles set out above in relation to the importance of ensuring noninterference by the public authorities in respect of the autonomy of workers’ and
employers’ organizations in relation to the election of their officers and the Committee’s
conclusion that there was serious interference by the public authorities during the
1 November 2007 General Assembly and through the registration in December 2007 of the
ICE, the Committee can only conclude that the legislative provisions annulling the
1 November General Assembly decision – referred to by the Government and the appellate
court - constitute grave interference in the fundamental freedom of association rights of
workers and employers and have been applied in a manner so as to infringe upon the
independence of their organizations. The Committee therefore urges the Government to
take the necessary measures to amend the existing legislation, including the Council of
Ministers’ Rules and Procedures on the Organization, Functions, Scope and Liabilities of
Trade Unions, so as to ensure that employers’ and workers’ organizations may fully
exercise their right to elect their representatives freely and without interference by the
public authorities.

1163. As concerns the Labour Law’s prohibition on the existence of more than one employers’
confederation, the Committee recalls that while it is generally to the advantage of workers
and employers to avoid the proliferation of competing organizations, a monopoly situation
imposed by law is at variance with the principle of free choice of workers’ and employers’
organizations [see Digest, op. cit., para. 320]. The Committee observes that it has been
taking note of the Government’s efforts to amend the labour legislation so as to bring it
into full conformity with the principles of freedom of association for some time now [see
Case No. 2508, 346th Report, para. 1190]. It further notes that the organizational
monopoly required by the legislation appears to be the basic problem giving rise to
numerous obstacles to the exercise of freedom of association in the country and, in this
particular case, appears to be the main hurdle to the recognition of the ICEA. In these
circumstances, the Committee requests the Government to take measures as a matter of
urgency to amend the Labour Law so as to ensure the freedom of association rights of all
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workers and employers and in particular, the right of workers and employers to establish
more than one organization, be it at enterprise, sectoral or national level, in a manner
consistent with freedom of association and that this be done in a manner that does not
prejudice the rights formerly held by the ICEA. It requests the Government to transmit a
copy of the proposed amendments as soon as they are finalized and firmly expects that the
legislation will be brought into conformity with the abovementioned principle in the very
near future.

1164. In light of all the above, the Committee cannot but conclude that the final decision to
dissolve the ICEA was based on legislative provisions and practices that it considers to be
contrary to the fundamental principles of freedom of association. Noting that the ICEA has
appealed the 2 March 2008 decision of the Administrative Justice Court’s Appellate
Branch, the Committee expects that the appeal will, as per the ICEA’s request, be heard by
the Ultimate Appeals Branch of the Administrative Justice Court in the very near future,
and that the latter body will take into full consideration all of the Committee’s conclusions
set out above. The Committee requests the Government to keep it informed of
developments in this regard and to provide a copy of the final judgement once it is handed
down. In the meantime, the Committee urges the Government to immediately take the
necessary measures to re-register the ICEA, as constituted following its General Assembly
of 5 March 2007, and to ensure that it can exercise its activities without hindrance. Upon
such re-registration, the Committee further urges the Government to adopt a position of
non-interference and neutrality in the exercise of freedom of association employers must
have in relation to membership of the ICEA, and to provide no formal or informal
preference or favouritism to other organizations. It requests the Government to keep it
informed of the steps taken in this regard.

1165. Overall, the Committee is compelled to express its deep concern with the seriousness of the
situation prevailing in the country and calls the Governing Body’s special attention to the
grave situation relating to the freedom of association climate in the Islamic Republic of
Iran. It requests the Government to accept a direct contacts mission in respect of the
matters raised in the present case, as well as those raised in the other cases concerning the
Islamic Republic of Iran pending before the Committee.

The Committee’s recommendations
1166. In the light of its foregoing interim conclusions, the Committee invites the
Governing Body to approve the following recommendations:
(a) Considering that the Government’s presence and conduct during the ICEA
elections on 1 November 2007 amounts to interference in the right of
employers’ organizations to elect their representatives in full freedom
contrary to the principles of freedom of association, the Committee urges the
Government to refrain from such interference in the future.
(b) The Committee considers the favouritism shown by the Government to be a
breach of the ICEA’s freedom of association rights and calls on the
Government to remedy past discriminatory acts, to desist from those acts
which are continuing, and to refrain from such interference in the future.
(c) The Committee urges the Government to take the necessary measures to
amend the existing legislation, including the Council of Ministers’ Rules
and Procedures on the Organization, Functions, Scope and Liabilities of
Trade Unions, so as to ensure that employers’ and workers’ organizations
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may fully exercise their right to elect their representatives freely and without
interference by the public authorities.
(d) The Committee requests the Government to take measures as a matter of
urgency to amend the Labour Law so to ensure the freedom of association
rights of all workers and employers and, in particular, the right of workers
and employers to establish more than one organization, be it at enterprise,
sectoral or national level, in a manner consistent with freedom of
association and that this be done in a manner that does not prejudice the
rights formerly held by the ICEA. It requests the Government to transmit a
copy of the proposed amendments as soon as they are finalized and firmly
expects that the legislation will be brought into conformity with the
abovementioned principle in the very near future.
(e) Noting that the ICEA has appealed the 2 March 2008 decision of the
Administrative Justice Court’s Appellate Branch, which ruled that the ICEA
had been dissolved by operation of article 42 of its Articles of Association,
the Committee expects that the appeal will, as per the ICEA’s request, be
heard by the Ultimate Appeals Branch of the Administrative Justice Court in
the very near future, and that the latter body will take into full consideration
all of the Committee’s conclusions set out above. The Committee requests
the Government to keep it informed of developments in this regard and to
provide a copy of the final judgement once it is handed down.
(f) Pending the decision of the Ultimate Appeals Branch of the Administrative
Court, the Committee urges the Government to immediately take the
necessary measures to re-register the ICEA, as constituted following its
General Assembly of 5 March 2007 and to ensure that it can exercise its
activities without hindrance. Upon such re-registration, the Committee
further urges the Government to adopt a position of non-interference and
neutrality in the exercise of freedom of association employers must have in
relation to membership of the ICEA, and to provide no formal or informal
preference or favouritism to other organizations. It requests the Government
to keep it informed of the steps taken in this regard.
(g) The Committee expresses its deep concern with the seriousness of the
situation prevailing in the country and calls the Governing Body’s special
attention to the grave situation relating to the freedom of association climate
in the Islamic Republic of Iran. It requests the Government to accept a
direct contacts mission in respect of the matters raised in the present case, as
well as those raised in the other cases concerning the Islamic Republic Iran
pending before the Committee.
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CASES NOS 2177 AND 2183
INTERIM REPORT

Complaints against the Government of Japan
presented by
Case No. 2177
— the Japanese Trade Union Confederation (JTUC–RENGO)
— the Rengo Public Sector Liaison Council (RENGO–PSLC)
— the International Confederation of Free Trade Unions (ICFTU)
— Public Service International (PSI)
— the International Transport Workers’ Federation (ITF)
— the International Federation of Building and Wood Workers (IFBWW)
— Education International (EI)
— the International Federation of Employees in Public Services (INFEDOP) and
— the Union Network International (UNI)
Case No. 2183
— the National Confederation of Trade Unions (ZENZOREN) and
— the Japan Federation of Prefectural and Municipal Workers’ Unions
(JICHIROREN)
Allegations: The complainants allege that the
upcoming reform of the public service
legislation, developed without proper
consultation of workers’ organizations, further
aggravates the existing public service legislation
and maintains the restrictions on the basic trade
union rights of public employees, without
adequate compensation
Introduction
1167. The Committee examined these cases at its November 2002, June 2003 and March 2006
meetings, where it presented interim reports, approved by the Governing Body at its 285th,
287th and 295th Sessions [see 329th Report, paras 567–652; 331st Report, paras 516–558;
and 340th Report, paras 925–999].

1168. The Japanese Trade Union Confederation (JTUC–RENGO) (Case No. 2177) submitted
additional information in communications dated 31 March 2006, 5 June 2006, 3 July 2006,
5 September 2006, 16 May 2007, 3 December 2007 and 11 April 2008.

1169. The Government submitted its observations in communications dated 24 May 2006,
28 August 2006, 17 January 2007, 11 May 2007 and 25 April 2008.

1170. Japan has ratified the Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87), and the Right to Organise and Collective Bargaining
Convention, 1949 (No. 98). It has not ratified the Labour Relations (Public Service)
Convention, 1978 (No. 151).
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Background
A.

Previous examination of the case
1171. At its March 2006 meeting, the Committee made the following recommendations:
(a)

Noting with interest the establishment of dialogue between the parties, the Committee
strongly encourages the parties to pursue their ongoing efforts with a view to achieving
rapidly a consensus on the reform of the public service and on legislative amendments
that are in conformity with the freedom of association principles embodied in
Conventions Nos 87 and 98, ratified by Japan. Consultations should notably address the
following issues:
(i)

granting basic labour rights to public servants;

(ii)

granting the right to organize to firefighters and prison staff;

(iii) ensuring that public employees not engaged in the administration of the State have
the right to bargain collectively and to conclude collective agreements, and that
those employees whose such rights can be legitimately curtailed enjoy adequate
compensatory procedures;
(iv) ensuring that those public employees who are not exercising authority in the name
of the State can enjoy the right to strike, in conformity with freedom of association
principles, and that union members and officials who exercise legitimately this
right are not subject to heavy civil or criminal penalties;
(v)

B.

the scope of bargaining matters in the public service.

(b)

The Committee requests the Government to provide it with the text of the Administrative
Reform Promotion Bill, once it is drafted.

(c)

The Committee requests the Government to provide it with the final judgement in the
Oouda-cho case once it is rendered.

(d)

The Committee requests the Government and the complainants to continue to keep it
informed on the consequences of the reorganization on the collective bargaining rights of
workers transferred to independent administrative institutions (IAIs).

(e)

The Committee requests the Government to keep it informed of developments on all the
above issues.

(f)

The Committee reminds the Government that it may avail itself of the technical
assistance of the Office, if it so desires.

Additional information from the complainants
1172. In a communication dated 31 March 2006, JTUC–RENGO states that at a cabinet meeting
on 10 March 2006, the Japanese Government approved the “Administrative Reform
Promotion Bill” and immediately introduced it to the Diet. According to JTUC–RENGO,
the Bill contains the following provisions: (1) the ratio of overall labour costs for national
public servants to GDP in financial year (FY) 2015 and subsequent years shall be reduced
to as close as possible to half the ratio in FY2005; (2) over the next five years, the number
of national public servants shall be cut by more than 5 per cent; (3) mechanisms shall be
developed to allow personnel transfers across government ministries and agencies and
training of government employees; (4) overall labour costs for staff serving at independent
administrative institutions (IAIs) shall be reduced by more than 5 per cent over the five
years starting in FY2006; and (5) local governments shall be asked to reduce their staffing
by 4.6 per cent or more (in a communication dated 5 June 2006, JTUC–RENGO attaches
sections 42 and 43 of the Administrative Reform Promotion Bill, dealing with these issues.
Also attached is section 51 which states that the Government shall adopt necessary
measures regarding the wage system for state public employees as well as employees
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serving in special duties and general-track workers who are not covered by the provisions
of the Law concerning salaries of regular government services).

1173. Furthermore, according to JTUC–RENGO, the Head Office of Administrative Reform
Promotion has approved on 31 March 2006 “the framework of personnel transfers and
attributions of public servants related to total labour cost reform”, and, with this approval,
it was confirmed that “the Employment Adjustment Headquarters for National
Government Employees” will be set up at ministerial level.

1174. JTUC–RENGO adds that the second government–labour consultation on reforms of the
public service system was held on 20 March 2006 (attended by the General Secretary of
JTUC–RENGO, two Chairs of the Alliance of Public Services Workers Unions (APU), the
Minister of Regulatory Reform, the Minister of Internal Affairs and Communication and
the Minister of Health, Labour and Welfare).

1175. Based on their consultations, the two parties agreed and confirmed as follows, regarding
reforms of the public service system and basic labour rights for public servants: (1) the two
parties agreed to set up a kento no ba (the Board of Examination) to discuss the “scope of
public servants to whom basic labour rights will be granted”. At the kento no ba, the
participants will discuss the issue of basic labour rights, based on a comprehensive
examination of the proper scope of public services and what public services and public
servants should be; (2) regarding how the kento no ba should be managed and when it
should be established, the two parties will consult with one another in order to ensure a
constructive outcome at the government–labour consultation, which is to be held
immediately after the 2006 May holidays.

1176. At this meeting, JTUC–RENGO also asked the Government to have the Prime Minister
direct and take a responsibility for the Employment Adjustment Headquarters, which will
consider reforms of total expenditures for public servants. According to JTUC–RENGO,
the Government responded, that “with regard to the composition of the Employment
Adjustment Headquarters for National Government Employees, the Government is
thinking of an organization for which the Government as a whole can assume
responsibility. In light of your requests as well, the Government will continue considering
how to create an effective organization”.

1177. JTUC–RENGO and RENGO–PSLC appreciate the Government’s position as a valuable
step forward, as it shows a clear intention to establish a kento no ba that will discuss the
scope of public servants for whom basic labour rights will be granted, and the two parties
have agreed to use the kento no ba to discuss such fundamentals as the desirable form for
public services and what public services and public servants should be. However, the
situation is still far from optimistic, since there remains the possibility that the Government
will enter discussions without the assumption that basic labour rights will be granted to
public servants, and may intend to discuss these issues without a clear time frame.
According to JTUC–RENGO and RENGO–PSLC, the Japanese Government should go
ahead and, in line with the intention of the ILO’s recommendations, take definite measures
to ensure that public servants have basic labour rights with a greater degree of freedom.
JTUC–RENGO indicated that it will intensify their lobbying toward the Government in
order to ensure the kento no ba will be based on the assumption that basic labour rights
will be granted to public servants.

1178. In a communication dated 5 June 2006, JTUC–RENGO states that the Administrative
Reform Promotion Bill was passed on 26 May 2006 by the Diet and attached to its
communication sections 42, 43 and 51 of the Bill.
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1179. In a communication dated 3 July 2006, JTUC–RENGO informs the Committee that the
third government–labour consultation on reforms of the public service system was held on
29 May 2006. According to JTUC–RENGO, the two parties agreed and confirmed the
establishment of a kento no ba which will discuss “the scope of public employees to be
granted fundamental labour rights”, as have been agreed at the government–labour
consultation held in March; the parties wish the Board of Examination to be established on
the basis of a government ordinance based on the Administrative Reform Promotion Law;
the Board should discuss and reach conclusions on the proper scope of public work for a
simple and efficient Government, the proper classification structures and job descriptions
for workers carrying out the public work and, on the basis of these, the proper way of
carrying out industrial relations, including the issue of fundamental labour rights of public
employees. The Board shall be composed of approximately ten to 15 people with erudition.
Finally, the necessary procedures should be carried out and the kento no ba promptly
established. The first meeting should be held approximately one month after its
establishment. In addition, the government–labour consultations should be continued
between JTUC–RENGO and the Government on reforms of the public service system.

1180. In a communication dated 5 September 2006, JTUC–RENGO reports that the first meeting
of the kento no ba was held on 27 July 2006, in line with the agreement of the third
government–trade union consultation held on 29 May 2006. It was formally named the
Special Examination Committee of the Headquarters for the Promotion of the
Administrative Reform.

1181. JTUC–RENGO indicates that the Special Examination Committee was established under
the Administrative Reform Promotion Office by a government ordinance based on the
Administrative Reform Promotion Law; it will operate for five years and is composed of
17 members who represent trade unions, academia, employers and the mass media;
Professor Takeshi Sasaki of Gakushuin University was elected as Chairperson; there are
three representatives of trade unions, namely, RENGO General Secretary, Nobuaki Koga,
Chairperson of the Alliance of Public Services Workers Unions (APU) Kenji Okabe, and
Kenzo Maruyama, head of the APU task force for the public personnel system reform.

1182. At the first meeting, views were exchanged regarding the agenda and the work schedule.
The Administrative Reform Promotion Office, which functions as the Secretariat of the
Committee, proposed that the Committee should discuss: (i) the proper scope of public
work for a simple and efficient Government; (ii) the proper classification structure and job
descriptions for workers carrying out public work; and (iii) on the basis of these
discussions, the proper way of carrying out industrial relations, including the issue of the
fundamental labour rights of public employees. The Committee should discuss as well
specific matters: how the scope of public work and civil service workers has been defined
in Japan; the current scope of public work in Japan; the proper scope of public work for a
simple and efficient Government (points of focus: expanding the areas of private sector
activities, attitudes of citizens, changing demand for administrative services, wielding of
administrative authority, profitability, efficiency, planning operation and implementation
operation, etc.); the proper classification structure for workers carrying out public work
under a simple and efficient Government; international comparison of public personnel
systems and related laws; proper conditions for civil service workers (including duty of
confidentiality, guarantee of status, restrictions on political activities); the proper system
for determining working conditions; proper communications between labour and
management, including the issue of fundamental labour rights; the proper system for
workers’ organizations. Concerning the work schedule, the Committee stated that its
meetings should be held once a month in principle, and a report (or an interim report)
should be prepared at an appropriate time or at an intermediate stage in the consultation
process. Due consideration should be given to the fact that the Administrative Reform
Promotion Office will only operate for five years.
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1183. When a labour representative insisted that international labour standards should be added
to the agenda, the Secretariat stated that, “ILO related matters will not be excluded”. The
labour representative also proposed that an interim report be prepared in one year, and a
final report prepared in one-and-a-half years, but the Committee could not reach agreement
on this matter. The Committee confirmed that the next meeting would be held on
13 September 2006.

1184. In a communication dated 16 May 2007, JTUC–RENGO reports that on 24 April 2007, the
ninth meeting of the Special Examination Committee was held, at which the “Arranged
Note of the examination of the Special Examination Committee” was adopted. According
to the Note, “the issue of the labour–management relationship in the public sector,
including the fundamental labour rights of public service employees, should be reexamined with an eye toward reform”. The Note also provided for the establishment of an
examination simulation group (consisting of five scholars) to examine the concrete system
and issues in relation to fundamental labour rights of public service employees. More
specifically, according to the Note transmitted by the complainant:
–

Concerning the right to organize, the examination group will study the need of any
constraint as well as the potential impact if such right is granted.

–

Concerning the rights to bargain collectively and to conclude collective agreements,
the examination group will examine the scope of employees to be granted such rights,
the scope of items subject to collective agreements, parties to negotiations,
effectiveness of collective agreements, the way to reconciliation of unsuccessful
negotiations, and a number of possible mechanisms including that of the National
Personnel Authority and local personnel commissions when such rights are granted to
public employees.

–

Concerning the right to strike, the examination group will study possible impacts on
people’s life and other things when such right is granted to public employees.

1185. JTUC–RENGO further indicates that on 15 May 2007, the Prime Minister also stated
before the Diet that “the issue of the labour–management relationship in the public sector,
including the fundamental labour rights of public service employees, should be reexamined with an eye toward reform”.

1186. By its communication dated 3 December 2007, JTUC–RENGO transmits a report issued
by the Special Examination Committee and submitted to the Minister of State for
Regulatory Reform, Administrative Reform, Regional Revitalization and Regional
Government on 19 October 2007, and its comments thereon. JTUC–RENGO appreciates
that the report clearly notes that, in order to establish autonomous labour and management
relations, the range of public employees to whom the right to conclude collective
agreements should be granted should be expanded. According to the report, “it is necessary
to change the existing system to one under which the labour and the management
autonomously determine working conditions” and “for certain non-operational (whitecollars) public employees, the right to conclude collective agreements should be granted”.
In addition, the report indicated that the recommendation system by an independent body
should be abolished.

1187. JTUC–RENGO deplores, however, that the report calls for “a careful decision” from the
point of possible cost involved in granting the fundamental rights, as that would give an
excuse to the Government for putting off the reform.

1188. Concerning the right to organize of firefighting, the right to strike of public service
employees and the labour management consultation system, JTUC–RENGO is unsatisfied
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that the report does not go further than enumerating both positive and negative views.
While the report indicated certain direction with regard to the issue of granting the right to
conclude collective agreements, specific important issues which should be resolved
pursuant to the recommendations of the Committee on Freedom of Association remained
unresolved. JTUC–RENGO therefore believes that it is important to have further and
thorough discussion on the issue of granting the right to strike, which is supposed to
facilitate the proper functioning of the rights to organize and to bargain collectively.

1189. JTUC–RENGO indicates that the abovementioned report, along with the conclusions
drawn by the Prime Minister’s Advisory Council on Comprehensive Reform of Civil
Service System (planned to be published around January 2008), was to be incorporated
into the Basic Bill concerning reform of the public service system slated to be presented by
the Government to the Diet in 2008.

1190. In a communication dated 11 April 2008, JTUC–RENGO informs the Committee that the
Government has endorsed the Bill to reform the national public service personnel system at
its Cabinet meeting and on 4 April 2008, submitted it to the Diet. According to the Bill,
“the fundamental labour rights of the national public employees should be examined taking
into consideration that it is necessary and essential to present to the people overall
perspective, including the advantage and cost accompanying the extension of the scope of
public employees who are to be granted the right to conclude collective agreements, in
order to obtain their understanding on it”. For the complainant, this Bill runs contrary to
the report of the Special Examination Committee of 19 October 2007, according to which,
the right to conclude collective agreements should be granted to certain non-operational
(white-collars) public employees and to the report of the Prime Minister’s Advisory
Council on Comprehensive Reform of Civil Service System of 5 February 2008, which
clearly stated that the Council “respects the contents of the report of the Special
Examination Committee”.

1191. The complainant indicates that as far as fundamental labour rights of public employees are
concerned, it will make every possible effort for the Bill to meet the findings of the above
reports. At the same time, it will strengthen its campaign for attaining fundamental trade
union rights pursuant to the ILO recommendations to realize a democratic public services
system. JTUC–RENGO requests that the ILO continue to observe the progress in this case
and to urge the Japanese Government to carry out the reform in conformity with the
principles of freedom of association.

C.

The Government’s replies
1192. In its communication of 24 May 2006, the Government provided the Committee with
additional information concerning: (1) the ministerial-level meeting between the
Government and the labour representatives; and (2) the description of the civil services
reform and the fundamental labour rights of public service employees in the proposed
Administrative Reform Promotion Law.

1193. Regarding the ministerial-level meetings, the Government states that meetings were held
with JTUC–RENGO on 16 January and 20 March 2006. At the latter meeting, views were
exchanged on a wide range of themes, including the basic ideas and issues to be discussed
on civil service reform and total personnel costs reform. Agreement was reached on the
establishment of a board of examination on “a range of public service employees to whom
fundamental labour rights must be given” which will discuss the shape of these
fundamental labour rights on the basis of comprehensive examination of the future range
of government affairs and public service employees. The nature of the Board of
Examination and the date of its establishment will be coordinated and finalized at a
government–labour meeting after the May holidays.
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1194. Concerning the civil service reform and the fundamental labour rights of public service
employees in the proposed Administrative Reform Promotion Law, the Government
declares that, in order to establish a basic policy on important issues of administrative
reform, the Government made a cabinet decision on 10 March 2006 to propose the draft
Administrative Reform Promotion Law which aims at making the Government simpler and
more effective, and submitted it to the Diet. The proposed law under examination indicates
that civil service reform and the fundamental labour rights of public service employees
shall be examined from a wide spectrum of views fully taking into account opinions of the
whole nation. The Government requests the ILO to understand the sincerity of its efforts in
this matter.

1195. In a communication dated 25 August 2006, the Government informs the Committee of the
meeting between the Government and labour representatives held on 29 May 2006 and
states that, at this meeting, agreement was made on the following points: (1) the Board of
Examination would be established by a government ordinance based on the Administrative
Reform Promotion Law; and (2) the Board of Examination would give examinations and
conclusions on the scope of government affairs, the classification of personnel who carry
out government affairs and what those government affairs and personnel should be. Based
on this examination, further consideration and conclusions would be made on the labouremployer relationship in the public sector, including the fundamental labour rights of
public service employees.

1196. The Government further informs the Committee of the first meeting of the Special
Examination Committee of the Headquarters for the Promotion of Administrative Reform
which was established by ordinance of 23 June 2006 based on the Administrative Reform
Promotion Law. This Committee consists of 17 members and held its first meeting on
27 July 2006. At this first meeting, Dr Takeshi Sasaki, Professor of the Faculty of Law at
Gakushuin University, was elected as Chairperson and it was confirmed that meetings
would be held almost once a month and that a conclusion would be reached at an
appropriate time.

1197. In its 17 January 2007 communication, the Government provides additional information on
the situation of civil service reform. Following the first meeting in July 2006, the Special
Examination Committee of the Headquarters for the Promotion of Administrative Reform
met again in September, October, November and December. At these meetings, the
following matters were examined: the scope of government affairs in a simple and efficient
Government; the classification of personnel who carry out government affairs; what those
government affairs and personnel should be; and, based on these examinations, the
prospective labour–employer relationship in the public sector, including the fundamental
labour rights of public service employees.

1198. In its December meeting, the Committee decided to set up subcommittees to conduct
intensive hearings with about 30 groups, such as those of employees’ organizations and
personnel authorities in January and in the beginning of February 2007. It also examined
points of discussion which included the issue of the prospective labour–employer
relationship including fundamental labour rights and will be the subject of deeper
examination in future meetings in February or later.

1199. Considering the increasing public interest in public service employees these days, the
Government regards the civil service reform as an important issue which should be worked
on promptly, and it recognizes that it is necessary to speed up coordination regarding the
reform with parties concerned, including employees’ organizations. The Government is
making positive efforts to discuss with the parties concerned, concentrating around the
issues examined in the Committee.
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1200. Concerning the case of Oouda-Cho, the Government indicates that, in its ruling of
27 October 2006, the Supreme Court dismissed the final appeal of the Uda City Justice
Committee, since no grounds for the final appeal could be found under the provisions of
paragraphs 1 and 2 of article 312 of the Code of Civil Procedure. In addition, the Supreme
Court rejected the petition for the acceptance of a final appeal submitted by the said Justice
Committee, because the said petition was not recognized as acceptable under the
provisions of paragraph 1 of article 318 of the Code of Civil Procedure. As a result, the
judgement of the Osaka High Court was made final and binding. The Government is
attaching the text of the judgement.

1201. In its 11 May 2007 communication, the Government indicates that at the ninth meeting of
the Special Examination Committee held on 24 April 2007, the “Arranged Note of the
examination of the Special Examination Committee”, drafted by its chairperson, was
accepted. According to the Note, “concerning the civil service system, there are many
points which need to be reformed from a public perspective. The issue of the labour–
employer relationship in the public sector, including the fundamental labour rights of
public service employees, should be re-examined with an eye toward reform”. The Note
also provided for the establishment of an examination simulation group to examine the
concrete system and issues related to fundamental labour rights of public service
employees.

1202. The Government regards the civil service reform as an important issue which should be
worked on promptly. Therefore, on 25 April 2007, the Government submitted to the Diet a
Bill which aims at regulating reemployment after retirement and introducing an ability and
performance-based personnel treatment system for national public service employees. It
also issued a Cabinet decision “Concerning Civil Service Reform”, which commits the
Government to continue examining the fundamental labour rights of public service
employees, taking into consideration the discussion in the Special Examination
Committee.

1203. In a communication dated 25 April 2008, the Government informs the Committee that the
Special Examination Committee completed its report on the basic labour rights of public
service employees on 19 October 2007. According to the report:
(1) The right to conclude collective agreements should be given to a certain range of nonindustrial public service employees and the system in which the third party
institutions recommend labour conditions of public service employees should be
abolished simultaneously. It will enable the employer to timely and flexibly
determine labour conditions in a proactive manner, taking employees’ opinions into
account.
(2) If the costs accompanied by the enlargement of the sphere of basic labour rights of
public service employees, such as increasing in costs by labour bargaining, are much
larger than the benefits brought by the enlargement, this will not be acceptable to the
people. Therefore, the decision on this enlargement must be made carefully in taking
these costs into account.
(3) Prior to the engagement to the reform, it is essential to show the whole picture of
public service employees’ labour rights reform to the people in order to gain
understanding of them.
In addition, this report gives both arguments of granting public service employees the right
to strike and about granting fire defence personnel and prison staff the right to
organization.
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1204. In July 2007, the Government established an Advisory Group for Comprehensive Civil
Service Reform, which consisted of intellectuals including a representative from trade
unions. The Advisory Group discussed comprehensive civil service reform aimed at
raising the capabilities of public service employees, so as to incite them to share the
viewpoint of people and to fulfil their duty with pride and responsibility. The Advisory
Group submitted its final report to the Prime Minister on 5 February 2008, in which it
considered that the report of the Special Examination Committee should be respected.

1205. On 4 April 2008, on the basis of the report of the Advisory Group, the Government drafted
a Bill which defined fundamental principles of civil service reform and basic policy. it then
submitted the Bill Stipulating Civil Service Reform to the Diet. This Bill defines a wide
range of issues related to civil service reform, such as fundamental principles of civil
service reform, the role of public service employees under the Japanese parliamentary
system, diversity among the civil service and establishment of the Cabinet Personnel
Office. According to the Bill, as far as the basic labour rights of national public service
employees are concerned, in order to gain understanding of the people, the Government
should conduct examination, taking into account the fact that it is essential to first show the
people the whole picture of the reform, including its costs and benefits, to the extent that
the range of public service employees who have the rights to conclude collective
agreements would be expanded (article 12). In this respect, the supplementary provision,
article 2, provides that the Government shall examine the labour rights of local public
service employees, along and in coherence with the examination on the labour rights of
national public service employees. The Government hopes that this Bill will soon be
deliberated and adopted for steady promotion of civil service reform.

1206. The Government states that in the process of taking all of the above measures, it
exchanged views and coordinated with the parties concerned, including employees’
organizations, and will continue to promote reform, exchange views and coordinate with
them. The Government’s approach is based on the idea that frank exchanges of views and
coordination are necessary. In this respect, the Government refers to the composition of the
Special Examination Committee and the Advisory Group, which include members from
trade unions and employees’ organizations and to the numerous meetings which took place
at the ministerial level with representatives from trade unions and employees’
organizations (including one meeting with the Prime Minister, two meetings with the
Minister of Civil Service Reform and two meetings with the Minister of Internal Affairs
and Communications). The Government further states that it will do its utmost to make the
discussion meaningful and achieve fruitful civil service reform. The Government requests
the ILO to understand the sincerity of its efforts in this matter. It will continue to provide
the ILO with timely and relevant information in this regard.

1207. With regard to the Committee’s request to keep it informed of the consequences of the
reorganization on the collective bargaining rights of workers transferred to independent
administrative institutions (IAIs), the Government refers to its previous communication
and indicates that the Japan Post, a public corporation, the employees of which were
national public service employees, was privatized in October 2007. By the privatization,
223,000 employees were fully granted the fundamental labour rights, including the right to
strike. The Government adds that by transformation to IAIs, as of 1 January 2008, some
444,000 employees (approximately 55 per cent of national public service employees) have
been granted or saw fundamental labour rights expanded).

D.

The Committee’s conclusions
1208. The Committee recalls that these cases, initially filed in March 2002, concern the current
reform of the public service in Japan.
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1209. The Committee takes note from the complainant and Government’s communications that,
on 10 March 2006, the draft Administrative Reform Promotion Law was approved by the
Cabinet and submitted to the Diet, where it was passed on 26 May 2006.

1210. The Committee further notes from the communications submitted that: (1) a second
government–labour consultation on reforms of public service was held on 20 March 2006,
where it was agreed to set up consultations on “a range of public service employees to
whom fundamental labour rights must be given”; (2) a third government–labour
consultation on reforms of the public service system was held on 29 May 2006, where the
workings of the Board of Examination were decided; (3) the first meeting of the Special
Examination Committee of the Headquarters for the Promotion of the Administrative
Reform was held on 27 July. This Committee will operate for five years and is composed of
17 members who represent trade unions, academia, employers and the mass media; and
(4) on 24 April 2007, the ninth meeting of the Special Examination Committee was held, at
which the “Arranged Note of the examination of the Special Examination Committee” was
adopted. According to the Note, “the issue of the labour–management relationship in the
public sector, including the fundamental labour rights of public service employees, should
be re-examined with an eye toward reform”. The Note also provided for the establishment
of an examination simulation group to examine the concrete system and issues related to
fundamental labour rights given to public service employees.

1211. Furthermore, according to the Government, at the meetings of the Special Examination
Committee in September, October, November and December 2006, the following matters
were examined: the scope of government affairs in a simple and efficient Government; the
classification of personnel who carry out government affairs; what those government
affairs and personnel should be; and, based on these examinations, the prospective
labour–employer relationship in the public sector, including the fundamental labour rights
of public service employees. The Government indicated that, at its December meeting, the
Special Examination Committee decided to set up subcommittees to conduct intensive
hearings with about 30 groups, such as those of employees’ organizations and personnel
authorities, in January and in the beginning of February 2007. It also examined points of
discussion which included the issue of the prospective labour–employer relationship
including the fundamental labour rights

1212. The Committee notes the report issued by the Special Examination Committee transmitted
by JTUC–RENGO. In this respect, the Committee notes the JTUC–RENGO’s appreciation
of the report, to the extent that it provides that in order to establish autonomous labour
and management relations, the range of public employees to whom the right to conclude
collective agreements should be granted should be expanded, that “it is necessary to
change the existing system to one under which the labour and the management
autonomously determine working conditions”, that “for certain non-operational (whitecollars) public employees, the right to conclude collective agreements should be granted”
and that the recommendation system by an independent body should be abolished.

1213. The Committee notes, however, that JTUC–RENGO deplores the fact that the report calls
for “a careful decision” from the point of possible cost involved in granting the
fundamental rights, as that would give an excuse to the Government for putting off the
reform. JTUC–RENGO is further unsatisfied with the report to the extent that with regard
to the right to organize of firefighting personnel, the right to strike of public service
employees and the labour management consultation system, it does not go further than
enumerating both positive and negative views. While the report indicates certain direction
with regard to the issue of granting the right to conclude collective agreements, specific
important issues which should be resolved pursuant to the recommendations of the
Committee on Freedom of Association remain unresolved.
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1214. The Committee notes from the latest communications of the complainant and the
Government that a Bill to reform the national public service personnel system was
endorsed by the Government at its Cabinet meeting and on 4 April 2008, submitted it to the
Diet. The Committee notes that while the Government considers that the Bill takes on the
reports of the Special Examination Committee and of the Advisory Group, the complainant
considers that the Bill is a step backward.

1215. The Committee notes that JTUC–RENGO considers that the Bill should meet at least the
findings of both reports and believes that it is important to have further and thorough
discussion on the issue of granting the right to strike, which is supposed to facilitate the
proper functioning of the rights to organize and to bargain collectively. The Committee
notes that, according to the Government, its approach has been based on the idea that
frank exchanges of views and coordination are necessary and that it will do its utmost to
make the discussion meaningful and achieve fruitful civil service reform.

1216. The Committee notes that the Government acknowledges the increasing public interest in
public service employees these days, regards the civil service reform as an important issue
which should be worked on promptly, and recognizes that it is necessary to speed up
coordination regarding the reform with parties concerned, including employees’
organizations. The Committee also takes note of the Government’s statement that it has
been making positive efforts to discuss with the parties concerned, concentrating around
the issues examined in the Special Examination Committee.

1217. The Committee notes the progress achieved since the last examination of this case and
welcomes the institutionalized discussions that have taken place between the parties. It
expects that the Bill finally adopted by the Diet will be followed by adequate steps for the
promotion of a mechanism for full social dialogue aimed at effectively and without delay
addressing the measures necessary for the implementation of the freedom of association
principles embodied in Conventions Nos 87 and 98, ratified by Japan, in particular as
regards: (i) granting basic labour rights to public servants; (ii) granting the right to
organize to firefighters and prison staff; (iii) ensuring that public employees not engaged
in the administration of the State have the right to bargain collectively and to conclude
collective agreements, and that those employees whose bargaining rights can be
legitimately restricted enjoy adequate compensatory procedures; (iv) ensuring that those
public employees who are not exercising authority in the name of the State can enjoy the
right to strike, in conformity with freedom of association principles, and that union
members and officials who exercise legitimately this right are not subject to heavy civil or
criminal penalties; and (v) the scope of bargaining matters in the public service. The
Committee requests the Government to keep it informed of developments on all the above
issues and to transmit any relevant Bills referred to the Diet.

1218. Regarding the case of Oouda-Cho, the Committee recalls that it concerned the scope of
managerial personnel which was said by the complainant to be too wide and often decided
unilaterally, decreasing the potential membership of organizations. More particularly, in
the case of the locality of Oouda-cho (Nara Prefecture), such an unduly enlarged
interpretation was said to have virtually crippled the union management, which was
almost driven to dissolution. The Committee notes the attached judgement of the Supreme
Court which dismissed the appeal of the Uda City Justice Committee against the ruling of
the Osaka High Court which had revoked the cancellation of the registration of the
employees’ organization concerned thus rendering the revocation final and binding. The
Committee takes note of the ruling of the Supreme Court.

1219. The Committee takes note of the information submitted by the Government on the
consequences of the reorganization of the collective bargaining rights of workers
transferred to IAIs.
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1220. Finally, the Committee reminds the Government that it may avail itself of the technical
assistance of the Office, if it so desires.

The Committee’s recommendations
1221. In the light of its foregoing interim conclusions, the Committee invites the
Governing Body to approve the following recommendations:
(a) While noting the progress achieved since the last examination of this case
and welcoming the institutionalized discussions that have taken place
between the parties, the Committee expects that the Bill finally adopted by
the Diet will be followed by adequate steps for the promotion of a
mechanism for full social dialogue aimed at effectively and without delay
addressing the measures necessary for the implementation of the freedom of
association principles embodied in Conventions Nos 87 and 98, ratified by
Japan, in particular as regards:
(i)

granting basic labour rights to public servants;

(ii) granting the right to organize to firefighters and prison staff;
(iii) ensuring that public employees not engaged in the administration of the
State have the right to bargain collectively and to conclude collective
agreements, and that those employees whose bargaining rights can be
legitimately restricted enjoy adequate compensatory procedures;
(iv) ensuring that those public employees who are not exercising authority
in the name of the State can enjoy the right to strike, in conformity with
freedom of association principles, and that union members and officials
who exercise legitimately this right are not subject to heavy civil or
criminal penalties;
(v) the scope of bargaining matters in the public service.
The Committee requests the Government to keep it informed of
developments on all the above issues and to transmit the conclusions of the
Prime Minister’s Advisory Council on Comprehensive Reform of the Civil
Service System and any relevant Bills referred to the Diet.
(b) The Committee reminds the Government that it may avail itself of the
technical assistance of the Office, if it so desires.
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CASE NO. 2621
INTERIM REPORT

Complaint against the Government of Lebanon
presented by
the International Confederation of Arab Trade Unions (ICATU)
Allegation: The complainant alleges that the
authorities interfered in the election of officials
of the General Confederation of Lebanese
Workers (CGTL)
1222. The complaint is contained in a communication from the International Confederation of
Arab Trade Unions (ICATU) dated 28 October 2007.

1223. The Government sent its observations in a communication dated 4 February 2008.
1224. Lebanon has ratified the Right to Organise and Collective Bargaining Convention, 1949
(No. 98). It has not ratified the Freedom of Association and Protection of the Right to
Organise Convention, 1948 (No. 87).

A.

The complainant’s allegations
1225. In a communication dated 28 October 2007, the ICATU denounces the interference of the
Ministry of Labour in the internal affairs of the General Confederation of Lebanese
Workers (CGTL). The complainant alleges that this interference occurred during the
elections of CGTL officials held on 21 June 2007 in the presence of an ICATU
representative. An hour after the closure of the polls, the Executive Committee of the
CGTL received an order by an urgent applications judge to suspend the elections on the
basis of a complaint filed by two individuals, one of which was Mr Abd Allatif Al Tiriaki,
Adviser to the Minister of Labour, who, according to the complainant, has no connection
with the CGTL and was therefore in no position to exercise trade union authority or stand
for election. He purported to be the president of the Trade Union Federation of Workers
and Employees of the South and his sole objective, with the support of the authorities, was
to hinder the activities of the CGTL.

1226. The complainant adds that the same situation arose in 2005, when the same urgent
applications judge issued the same decision to suspend the elections of CGTL
representatives.

1227. The complainant denounces the interference by the authorities in the internal affairs of the
CGTL, which it considers to be a violation of the principles of freedom of association and
of Conventions Nos 87 and 98. The complainant requests that the authorities recognize the
results of the elections of CGTL officials held on 21 June 2007.

B.

The Government’s reply
1228. In a communication dated 4 February 2008, the Government denies the allegations of
violation of the principles of freedom of association and interference in the internal affairs
of the CGTL. The Government points out that the existence of a significant number of
freely operating trade union organizations (675 unions and 70 central trade union
organizations) demonstrates that it respects freedom to establish trade unions.
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1229. The Government indicates that it was simply carrying out supervisory functions during the
elections held on 21 June 2007 and that the allegations of interference are not only
unfounded, but are not based on any tangible evidence.

1230. The Government indicates that Mr Abd Allatif Al Tiriaki was the president of a former
trade union federation. He has never been a civil servant, either in the Ministry of Labour
or in other departments.

1231. The Government states that it has an open attitude towards unions and the different
interests that they represent, including the CGTL. Furthermore, the Government indicates
that it has never favoured any one interest over another. The Government adds that unions
are free to settle their disputes using the available legal procedures.

1232. With regard to the specific circumstances of the CGTL, the Government indicates that its
history has been marked by several disputes between its members, which have had to be
resolved through legal recourse every time. The Government, denying that the legal action
of Mr Abd Allatif Al Tiriaki received the support of the authorities, indicates that the latter
is not the only trade unionist to challenge the way in which the Executive Committee of
the CGTL conducts its business. The allegations are aimed, according to the Government,
more at disguising the Executive Committee’s shortcomings than at protecting workers’
rights.

1233. Finally, the Government indicates that it is awaiting a judicial ruling on this dispute and
undertakes to comply with any such ruling.

C.

The Committee’s conclusions
1234. The Committee notes that the complainant’s allegations relate to the interference by the
authorities in the elections of officials of the CGTL.

1235. The Committee notes that, according to the information it has received, elections for CGTL
officials were held on 21 June 2007. These elections were conducted under the supervision
of the authorities and in presence of a representative of the complainant, the ICATU.
Shortly after the closure of the polls, the Executive Committee of the CGTL received an
injunction order to suspend the elections.

1236. The Committee notes that the complainant denounces interference by the authorities in the
internal affairs of the CGTL, through the intervention of an individual presented as an
adviser to the Minister of Labour. The Committee also notes that, according to the
complainant, this is a recurring situation, the previous case of interference having
occurred in elections of the same kind in 2005.

1237. The Committee notes that the Government rejects the complainant’s allegations and states
that these are not based on any tangible evidence. The Committee notes that, according to
the Government, the individual who referred the case to the urgent applications judge,
Mr Abd Allatif Al Tiriaki, is not a civil servant but a former trade unionist presented by the
CGTL as a dissident for challenging the activities carried out by its officials. The
Committee further notes that unionists are free to use the legal procedures available to
them to settle their disputes and that the CGTL is accustomed to internal conflicts which
have, in the past, been settled by the courts. Finally, the Committee notes the
Government’s statement that no decision regarding the elections of 21 June 2007 has yet
been issued by the courts and its commitment to comply with such a decision as soon as it
is issued.

GB302_5_[2008-05-0330-1]-Web-En.doc

309

GB.302/5

1238. The Committee wishes to recall as a general principle that freedom of association implies
the right of workers and employers to elect their representatives in full freedom. The right
of workers’ organizations to elect their own representatives freely is an indispensable
condition for them to be able to act in full freedom and to promote effectively the interests
of their members. For this right to be fully acknowledged, it is essential that the public
authorities refrain from any intervention which might impair the exercise of this right,
whether it be in determining the conditions of eligibility of leaders or in the conduct of the
elections themselves [see Digest of decisions and principles of the Freedom of
Association Committee, fifth edition, 2006, paras 388 and 391]. The Committee also
recalls that, in cases where the results of trade union elections are challenged, such
questions should be referred to the judicial authorities in order to guarantee an impartial,
objective and expeditious procedure [see Digest, op. cit., para. 442]. The Committee is
also of the opinion that, in order to avoid the danger of seriously limiting the right of
workers to elect their representatives in full freedom, steps should be taken to ensure that
court appeals against the results of union elections do not in practice – pending the
outcome of the proceedings – paralyse the functioning of trade unions.

1239. Bearing in mind the principles recalled above, the Committee requests the Government to
ensure that the current legal proceedings do not in practice pose an obstacle to the
functioning of the CGTL and the activities that it would like to carry out.

1240. In addition, recalling that justice delayed is justice denied [see Digest, op. cit., para. 105],
the Committee expects that a judicial decision will be made in the very near future
regarding the elections of representatives of the CGTL and asks the Government to keep it
informed of any decision and any follow up action taken in this regard.

The Committee’s recommendations
1241. In the light of its foregoing interim conclusions, the Committee requests the
Governing Body to approve the following recommendations:
(a) The Committee requests the Government to ensure that the current legal
proceedings do not in practice pose an obstacle to the functioning of the
CGTL and the activities that it would like to carry out.
(b) The Committee expects that a judicial decision will be made in the very near
future regarding the elections of representatives of the CGTL and asks the
Government to keep it informed of any decision and any follow up action
taken in this regard.

CASE NO. 2478
INTERIM REPORT

Complaints against the Government of Mexico
presented by
— the International Metalworkers’ Federation (IMF) and
— the National Union of Miners, Metalworkers and Allied Workers
of the Republic of Mexico (SNTMMSRM)
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Allegations: Deaths of trade unionists, acts of
violence and death threats against trade
unionists, removal from office of the
complainant union’s National Executive
Committee, establishment by the enterprise and
the authorities of a parallel union, the freezing
of the accounts of the union and of union
members, violations of the right to strike with
the intervention of the forces of order, detention
of trade unionists
1242. The present complaint is contained in communications presented by the International
Metalworkers’ Federation (IMF) on 30 March 2006 and by the National Union of Miners,
Metalworkers and Allied Workers of the Republic of Mexico (SNTMMSRM) on 21 and
29 November 2006. The IMF provided documentation on the case on 14 December 2006.

1243. The Government sent its observations contesting the receivability of the case in
communications dated 1 November 2006 and 26 February 2007, which were forwarded to
the complainant organizations.

1244. On 28 March 2007, the IMF replied to the Government’s communication concerning the
receivability of the case, forwarding the comments of the complainant union. The IMF sent
new allegations in a communication dated 29 January 2008.

1245. The Government sent new observations in communications of 10 July 2007 and 2 and
14 May 2008.

1246. Mexico has ratified the Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87), and the Right to Organise and Collective Bargaining
Convention, 1949 (No. 98).

A.

The complainants’ allegations
1247. In its communication dated 30 March 2006, the IMF denounces the direct and arbitrary
intervention of the Government in the internal affairs of the SNTMMSRM in view of the
removal from office of its Secretary-General, Napoleón Gómez Urrutia (a position to
which he was elected by decision of the union’s 32nd Ordinary General Assembly of
2002) and of its executive committee.

1248. The IMF considers it unacceptable that the Secretary of Labour should have intervened
directly to remove Napoleón Gómez Urrutia from office, replacing him with another
leader, with the indication that “action was taken in accordance with the law and at the
express request of the rank and file membership”, and also that the bank accounts of the
union were frozen under the pretext of a petition by the union’s General Vigilance and
Justice Council on the grounds of charges made against Napoleón Gómez Urrutia, but
overlooking the need for such matters to be examined by the bodies that are legally
competent to do so.

1249. This misguided decision resulted in the indefinite stoppage of work on 1 March 2006 by
over 270,000 workers in the 130 branches of the SNTMMSRM throughout the Republic to
demonstrate their repudiation of Elías Morales Hernández, the “provisional” leader
imposed by the Secretary of Labour in open violation of trade union independence. The
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workers are also calling for recognition of the status of Napoleón Gómez Urrutia as the
leader of the union.

1250. The paralysis of work is also in protest at the tragic accident (the pit gas explosion) which
occurred on 19 February of the same year in shaft No. 8 of the Unidas Pasta de Conchos
mine in San Juan de las Sabinas, State of Coahuila, which resulted in the deaths of
65 workers and several serious injuries. Civil society associations, family members of the
miners and rescue groups denounced a series of irregularities which, taken as a whole,
particularly in relation to safety conditions, do not suggest an accident, but “a criminal act
in violation of the duty of care (section 9 of the Federal Penal Code – CPF)”, involving
liability in administrative, union, penal and labour matters which needs to be investigated.

1251. In its communications of 21 and 29 November 2006, the SNTMMSRM indicates that on
16 February 2006, without justification and without conducting any investigations in
accordance with articles 275, 276, 277, 301, 303, 304, 342 et al. of the statutes and
declaration of principles which govern the internal affairs of the union, Juan Luis Zúñiga
Velásquez allegedly and Juan Pablo Patino Rocha, in their capacity as first and second
members, respectively, of the General Vigilance and Justice Council, penalized and
removed from office all the members of the executive committee of the union, without at
any time holding a prior hearing. For these reasons and in view of the failure to comply
with the internal rules of the union referred to above, the decision was unlawful and
therefore void, under the terms of article 342 of the statutes cited above.

1252. Juan Luis Zúñiga Velásquez allegedly and Juan Pablo Patino Rocha, in their capacity as
first and second members, respectively, of the General Vigilance and Justice Council,
acted in violation of the statutes and declaration of principles which govern the internal
affairs of the union, to the prejudice of all the members of the National Executive
Committee, who were removed from office and penalized. The statutes provide that:
“before the application of a penalty, the General Vigilance and Justice Council, under the
terms of these statutes, shall ensure that an investigation is conducted demonstrating that
the fault in question was committed, and when the findings of the investigation have been
received its application may be ordered if it is considered appropriate until the case is
resolved. In cases of the expulsion or desertion of members of the General Vigilance and
Justice Council, the terms of the chapter of these statutes on discipline shall be applied”.
The Council also has the power to order investigations, raising their findings to the level of
rulings where it considers it necessary, or to issue final decisions applying the penalties
envisaged in the chapter on discipline. Under the terms of the statutes: “in no event shall
the General Vigilance and Justice Council use methods other than those set out in these
statutes for the application of penalties”. Furthermore, in violation of the union’s statutes,
at no time did the members of the General Vigilance and Justice Council indicate to the
members who were punished the charge or charges against them so that the appropriate
disciplinary procedure could be followed, nor did they establish a file containing evidence
of the fault or offences that they were alleged to have committed, or record the testimony
of the witnesses who gave evidence against them or that of the members who were
penalized, with the result that there was no record of the investigations conducted prior to
the imposition of the penalty.

1253. Moreover, it should be emphasized that the General Vigilance and Justice Council was
under the obligation, once in possession of the findings of the investigation, if any, within
a period of no more than 90 days from the receipt of the charges, if any, against
Mr Napoleón Gómez and the members of the National Executive Committee, to draw up
the corresponding penalties and to notify all the branches and chapters of the union of the
respective facts through a circular for their examination and approval, or to submit it to an
assembly, if one was being held, or to the next assembly to be held, provided that it was to
be held within six months. Upon receipt of the above circular, the branches and chapters
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had to refer the decision to their local vigilance and justice councils so that, following
examination, they could report their findings to an extraordinary assembly for discussion,
approval, disapproval or amendment, with the obligation for the branches and chapters to
submit their decision with the record of proceedings of their assembly to the General
Vigilance and Justice Council within 90 days of the receipt of the circular. Once the
responses of the branches and chapters had been received, the Council was under the
obligation to analyse the responses and, if they found against those charged, to apply the
corresponding penalty. It may be deduced that, taking into account only the completion of
the examination by the General Vigilance and Justice Council and the replies of the
branches and chapters, the process of penalizing the members of the National Executive
Committee and the General Vigilance and Justice Council requires a period of 180 days, or
six months. It is not therefore logical that the members of the national executive committee
who were penalized had not been notified of the disciplinary procedure set in motion
against them or that it did not come to their knowledge during that period. This
demonstrates the bad faith and malice with which the General Vigilance and Justice
Council acted in imposing the penalty and also shows that at no time was the disciplinary
procedure followed that is set out in article 319 of the statutes. The decision issued by the
Council is therefore void as it does not meet any of the requirements established for the
imposition of penalties, which were therefore unlawful.

1254. Notwithstanding all the anomalies and violations indicated above, on 17 February 2006 the
Secretary of Labour and Social Insurance, through the General Directorate of the Registry
of Associations, received the documentation allegedly penalizing Napoleón Gómez Urrutia
and the other members of the national executive committee. Without conducting a detailed
examination of the documentation or ensuring that it was in accordance with the provisions
of the statutes and the declaration of principles governing the internal affairs of the union,
the General Directorate of the Registry of Associations, on the same date of 17 February
2006, issued Decision No. 21121076 in case 10/670-9 acknowledging the “interim”
designation of the new members of the National Executive Committee and of the President
of the General Vigilance and Justice Council of the union, implying the cancellation of the
acknowledgement that it had issued previously concerning the executive committee and
disavowal of the members of the National Executive Committee who had been lawfully
recognized in those documents. In so doing, it was in violation of ILO Convention No. 87
and article No. 128 of the union’s statutes, which provide that: “the ordinary and
extraordinary assemblies shall elect the members of the National Executive Committee and
of the General Vigilance and Justice Council, as well as the worker representatives on the
Federal Conciliation and Arbitration Board, the representative of the union on the
Technical Council of the Mexican Social Security Institute and the worker representative
on the administrative board of INFONAVIT. They shall also propose a candidate for
membership of the jury of the Board referred to above.”

1255. In the present case, despite the fact that the General Directorate of the Registry of
Associations is not empowered to withdraw an acknowledgement issued in respect of
union representatives, at no stage did the Directorate ascertain that the procedures set out
in the union’s statutes and declaration of principles had been followed in penalizing and
removing from office the members of the National Executive Committee. Nor did it
examine whether the requirements set out in the union’s statutes were fulfilled for the
appointment of the new interim officers of the National Executive Committee. The General
Directorate of the Registry of Associations acted not only in violation of Convention
No. 87, but also placed itself in the absurd situation of being in breach of article 19(II) and
(III) of the internal rules of the Secretariat of Labour and Social Insurance (STPS). Under
the terms of article 19(III), the Directorate was under the obligation to determine the origin
of any documentation submitted by the General Vigilance and Justice Council seeking the
cancellation of an acknowledgement of the members of the union’s national executive
committee, and also when issuing the acknowledgement of the persons who were
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appointed to act in the interim as the new officers of the national executive committee and
as President of the General Vigilance and Justice Council. At no stage did it do this since,
if it had examined the application and the required supporting documentation, it would
have noted that it had been drawn up in breach of the statutes and declaration of principles
governing the internal affairs of the organization.

1256. It is also absurd, as well as being incongruous and derisory, that Juan Luis Zúñiga
Velásquez allegedly and Juan Pablo Patino Rocha, in their capacity as first and second
members, respectively, of the General Vigilance and Justice Council, submitted on
16 February 2006 the documentation referred to repeatedly and that on the same day the
General Directorate of the Registry of Associations issued the provisional
acknowledgement of the new officers. This is particularly the case as, on each occasion
that applications have been lodged for changes in the officers of the union the Directorate
takes approximately three or four months to issue the respective acknowledgement since,
in view of the obligation set out in article 19(III) of the internal rules of the STPS, it has
always conscientiously examined the documentation submitted for the registration of
changes in the officers of the union. This shows that the Directorate failed to comply with
the above provisions when taking action.

1257. Moreover, none of the documentation that was allegedly submitted to the General
Directorate of the Registry of Associations of the STPS, through which it was allegedly
informed of the penalties imposed on the members of the union’s national executive
committee and the appointment of the new members of the committee, was authentic in
view of the fact that Juan Luis Zúñiga Velásquez, in his capacity as first member of the
General Vigilance and Justice Council, never signed a document removing from office and
penalizing any member of the national executive committee, nor did he appoint on an
interim basis other persons to executive posts in the union. This is the finding of the
examination carried out by the specialist, Yolanda K. León Ramírez, which clearly shows
that the signatures of Juan Luis Zúñiga Velásquez, first member of the General Vigilance
and Justice Council, are false, meaning that none of the documentation that was used and
submitted to the General Directorate of the Registry of Associations for the removal from
office and the appointment of the new members of the national executive committee was
authentic.

1258. In view of the foregoing, on 3 March 2006, Juan Luis Zúñiga Velásquez appeared before
Armando Gálvez Pérez Aragón, public notary No. 103 of the City of Mexico, Federal
District, for the purpose of certifying his signature and the content of documents sent to the
General Directorate of the Registry of Associations, in which he certifies that he never
signed a document for the removal from office and the appointment of the members of the
national executive committee. His testimony was set out in Act No. 114079 at his request.
On the same date of 3 March 2006, the public notary mentioned above issued
Act No. 114084, in which he certified that he had drawn up the documents in which Juan
Luis Zúñiga Velásquez certified his signature and the content of the document contained in
Act No. 114079 referred to above. The General Directorate of the Registry of Associations
never examined this issue, nor did it provide any reply.

1259. The complainant union adds that its national executive committee, in accordance with
article 111 of the statutes and declaration of principles governing its internal affairs, on
6 February 2006 issued Circular No. 66 to the branches and chapters of the national mining
organization which are affiliated to the union, containing the convocation for the holding
of the 34th Ordinary General Assembly from 2 May 2006. The work of the assembly was
concluded on 13 May 2006 and various decisions were adopted, including one in which the
assembly “unanimously approves the appointment of the Secretary-General, the National
Executive Committee and the General Vigilance and Justice Council, and their substitute
members (under the leadership of Napoleón Gómez Urrutia)”.
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1260. On 19 May 2006, the Secretary-General of the union, after fulfilling all the requirements
set out in the statutes and declaration of principles, submitted to the General Directorate of
the Registry of Associations of the STPS all the documentation relating to the
34th Ordinary General Assembly of the union so that an acknowledgement could be issued
of the election and approval of the National Executive Committee.

1261. According to the allegations, on 16 June 2006, the General Directorate of the Registry of
Associations notified the union of a decision of 15 June 2006 requiring the clarification of
various points in relation to the 34th Ordinary General Assembly, which in its view
constituted irregularities in the holding of the assembly. Accordingly, on 23 June 2006, the
legal and substantive clarifications were provided, as required. In these circumstances, and
despite the fact that all the statutory requirements were fulfilled in relation to the holding
of the assembly, it was not until 22 August 2006 that the General Directorate of the
Registry of Associations issued the corresponding resolution in which, without any legal
basis, attempting to use the statutes to its own ends and based on a series of pretexts, it
adopted an administrative decision “refusing” to issue the acknowledgement that had
lawfully been sought from it, thereby once again being in violation of Convention No. 87.
This is particularly the case when it is taken into account that, under the terms of
article 104 of the statutes and declaration of principles, general assemblies are the “highest
authority” of the union and their decisions may not be “challenged”. Accordingly, if it was
the wish of all of the workers who are members of the union to elect and approve the
National Executive Committee and the General Vigilance and Justice Council, as
determined by the delegates accredited to the 34th Ordinary General Assembly, there can
be no question that the only decision that could be taken by the administrative authority
was to note the wishes of the assembly and issue the corresponding “acknowledgement”.

1262. Prior to the 34th Ordinary General Assembly referred to above, on 9 March 2006, over
two-thirds of the branches and chapters of the union, in accordance with articles 104, 109
and 111 of the statutes and declaration of principles governing the internal affairs of the
organization, convened the union’s “Second Extraordinary General Assembly”, to be held
as from 10 a.m. on 18 March 2006. As all the requirements set out in the statutes and
declaration of principles had been fulfilled, the work of the Second Extraordinary General
Assembly began at the time and on the date indicated, with the assembly taking various
decisions, including the following:
–

Solution. Approval of the members of the National Executive Committee and of the
General Vigilance and Justice Council, including the approval of the SecretaryGeneral, Napoleón Gómez Urrutia.

–

Resolution. To require that any alleged replacement of the members of the National
Executive Committee and of the General Vigilance and Justice Council shall be
categorically disavowed, robustly denying the validity of the acknowledgement
issued by the STPS on 17 February of this year, imposing persons outside the union
who had been expelled on charges of subversion, fraud and treason against the
national union, who presumably continue to work in “Grupo México” and are faced
with pending decisions against them, and reiterating that Napoleón Gómez Urrutia
shall be recognized as Secretary-General by the single and exclusive decision of the
miners, metalworkers and steelworkers of the country.

–

Resolution. If for any reason the STPS, through the General Directorate of the
Registry of Associations, should refuse to issue the acknowledgements arising out of
this Second Extraordinary General Assembly based on the internal sovereignty of the
union as conferred by its own statutes and the Federal Labour Act, Napoleón Gómez
Urrutia is reconfirmed as the sole leader and Secretary-General, as are the members
of the National Executive Committee. In any issue relating to legal, contractual or
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administrative representation, or in any other act in which it is so required, the only
person authorized to appear in such acts shall be Napoleón Gómez Urrutia or any
member designated by him. With a view to the immediate cessation of actions and/or
charges against the Secretary-General, the National Executive Committee and all the
affiliates of the national mining system, an in-depth investigation shall be conducted
into the rumour concerning the existence of an alleged act through which it was
claimed to replace the members of the National Executive Committee and of the
General Vigilance and Justice Council and, where appropriate, to bring charges
against Benito Ortiz Elizalde, Elías Morales Hernández, José Martín Perales Lozano,
Martín Téllez Salazar and Miguel Castilleja Mendiola in relation to the offences,
calumny, defamation and moral damages caused to the members of the committee
and all the members of the union at the national level.

1263. On 29 March 2006, the General Directorate of the Registry of Associations issued the
corresponding resolution in which, also without any legal basis and in an attempt to use the
union’s statutes and declaration of principles to its own ends, it made the administrative
decision to “refuse” to issue the acknowledgement that had lawfully been sought from it,
thereby once again being in violation of Convention No. 87 of the International Labour
Organization and of the provisions of the union’s statutes and declaration of principles.

1264. One of the principal arguments put forward by the General Directorate of the Registry of
Associations for refusing to issue the acknowledgement that had been lawfully sought
from it in relation to the outcome of both the Second Extraordinary General Assembly and
the 34th Ordinary General Assembly held in May was that the quorum was allegedly not
met for the holding of these assemblies. In this respect, the above authority indicates that
the latest acknowledgement of the list of members of the union covers 66,448 workers, as
indicated in Decision No. 1022240-1206919 of 7 October 1998, although these figures are
very far from the actual situation. Following the holding of the 33rd Ordinary General
Assembly at which the officers of group “C” of the National Executive Committee were
elected, the authority required verbal confirmation from the union of the list of its
members. Under these circumstances, in communications dated 4 June and 23 July, this
requirement was met and the General Directorate of the Registry of Associations was
provided with the list of all the active branches and chapters of which the union is
composed, which means that it is impossible that the list kept by the authority
corresponded to the real situation. Once these requirements had been met, the authority
indicated on 2 August that it had issued to the union the acknowledgement of the members
of group “C” of the National Executive Committee.

1265. Thus, already in 2004, the General Directorate of the Registry of Associations
acknowledged the real number of branches and chapters of which the union was composed
in that year, yet now completely unlawfully and in violation of freedom of association
takes into consideration a list of members for the year 1998, which is absurd and totally
incongruous.

1266. In its communications of 21 and 29 November 2006, the complainant union provides a
summary of the situation in relation to the mining dispute.

1267. On 17 February 2006, the first essential action taken by the Government against the union
was the illegal removal from office of the Secretary-General, the National Executive
Committee and the General Vigilance and Justice Council which had been elected
democratically and in accordance with the statutes and declaration of principles that are in
force in the union. In so doing, the Government gave effect to a decision that was false and
not authentic, which had allegedly been submitted by the General Vigilance and Justice
Council with a view to removing from office and at the same time installing a new
executive.
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1268. The flaws evident in this act are wide-ranging and blatant. They demonstrate the clear
involvement and complicity of the labour authorities. The consequences of these acts
served to prolong the crisis and to cause the deaths of two workers.
–

First flaw: the labour authority recognized and gave effect, within very few hours, to
a document with a major impact on the life of the union which was not verified as
required by its most essential function, which is precisely to ensure compliance with
the statutes in the procedures followed by unions.
(1) The Secretariat of Labour (SL) did not ascertain the validity of the signatures on
the documents submitted by the group imposed by the Government.
(2) The SL did not ascertain with the union the status of the Secretary-General who
was imposed and the proposed officers, who were not active members of the
union.
(3) The SL did not verify the powers and scope of the General Vigilance and Justice
Council, which does not have the power to act unilaterally and without the
participation in the plenary session of the National Executive Committee for the
removal from office of its Secretary-General.
(4) The SL did not ascertain that democratically elected substitute members of the
National Executive Committee cannot be penalized or removed from office until
they have taken office or explicitly renounced their functions.
(5) The SL did not ascertain that a new secretary-general cannot install a new
National Executive Committee. There exist substitute members and democratic
internal procedures for this purpose that have been duly registered by the
authority.

–

Second flaw: with the connivance of the federal Government, was to support a person
as an imposed Secretary-General who had been expelled from the union by the
Ordinary General Assembly of May 2000, when irrefutable proof was provided
through the presentation of detailed evidence of his betrayal of the workers and
promotion of the interests of entrepreneurs such as Grupo México and Grupo
Villacero.

–

Third flaw: the validity of an unlawful procedure of removal from office was
maintained by the failure to take into account the document of 28 February, as
certified by a notary, in which one of the two signatories of the alleged decision
concerning removal from office submitted to the labour authority indicates and
certifies that he did not sign the document, which means that the document concerned
is immediately considered void. In this respect, an examination was carried out by an
expert graphologist certifying that the signature was false.

–

Fourth flaw: the SL did not recognize that the Extraordinary General Assembly of
18 and 19 March was held lawfully, that in light of the irregularities outlined above it
was convened in accordance with the statutes as the union’s highest democratic body
by over two-thirds of the union’s branches and chapters in the country with the
fundamental objective of approving Napoleón Gómez Urrutia as Secretary-General,
as well as the National Executive Committee and the General Vigilance and Justice
Council. It should be recalled that it takes months and sometimes years of very
detailed verification to issue an acknowledgement but that, as noted above, the same
authority took only hours, with no verification, to support and validate its imposed
ally.
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–

Fifth flaw: the insistent intervention of the Secretary of Labour by attempting,
through the media, to promote procedures for the election of union officers that were
not in accordance with the Federal Labour Act and the union’s statutes, going against
public opinion in insisting on maintaining his stupidity through the flawed and
unlawful decisions described above.

–

Sixth flaw: the tremendously and fatally irresponsible use of federal forces of order
and those of the State of Lázaro Cárdenas Michoacán, with workers being murdered
and dozens suffering bullet wounds. The forces of order launched a surprise action
using firearms, armed helicopters and over 900 troops. But the attempt to clear the
premises was a failure due to the bravery of the unionists, who stood firm armed with
their courage and the support of the community as a whole. The strike has since
continued for 48 days.

–

Seventh flaw: this flaw has been permanent from the first day, since when the
presidential spokesperson and other federal officials involved have maintained a
constant campaign of defamation, slander, intimidation and repression, which is
completely unlawful and has been directed principally at the Secretary-General, his
family and the members of the National Executive Committee and of the General
Vigilance and Justice Council. Three months later, there is still no proof whatsoever
of the charges.

–

Eighth flaw: in addition to all of the above, the alleged removal from office by the
General Vigilance and Justice Council would involve the obligation under the statutes
and even the most elementary law for the persons concerned to be notified of the
alleged charges and to have the opportunity to defend themselves.

–

Ninth flaw: the evident complicity should be noted in the fact that, although the
removal of office had been acknowledged and the subject of widespread comment
since 17 February, the union was not notified or informed through any public media
until 28 February, or over ten days after the decision was taken and following the
unnecessary tragedy of Pasta de Conchos on 19 February, when 65 miners lost their
lives.

1269. The negligence and complicity in this tragedy of the authorities of the SL and Grupo
México were described by the mining union and its Secretary-General, Napoleón Gómez
Urrutia, as industrial homicide.

1270. According to the allegations, in the Mexican context, Grupo México is an enterprise that
does not invest in safety or the maintenance of equipment and installations. It is protected
by the federal Government and acts with impunity and in complicity with the labour
authorities. In support of the above, the union knows that, according to safety experts, the
tragedy of Pasta de Conchos could have been prevented if the company had invested no
more than US$2 million in degassing the mine and in additional escape and ventilation
shafts.

1271. It is important to make it clear that the political persecution faced by the mining union, the
National Executive Committee and its Secretary-General, Napoleón Gómez Urrutia, has
been evident throughout the apparatus of the federal Government, from the secretariat of
Government and the SL right up to the Office of the President of the Republic.

1272. The union steadfastly opposed a labour reform that was totally contrary to the interests of
the workers and a fiscal reform that endeavoured to impose additional taxes on the wages
and social benefits of the working classes, and has endeavoured to slow down the abuse of
outsourcing, which is displacing unionized labour.
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1273. In addition, the mining union has consistently obtained wage increases that are coherent
with the recovery of the industry and are much higher than the national average, as well as
promoting social programmes offering workers better education, protection for their
families and decent housing.

1274. With regard to the fabricated charges made by this network of corruption in relation to the
resources of the mining fund, the following needs to be reiterated: (1) the resources are a
moral and legitimate triumph following a 15-year struggle; (2) these resources have always
been held in the union’s accounts and the closure of the trust was lawful; (3) the lawful
owner of the resources is the national union, with the workers as indirect beneficiaries,
which is not the situation that has been perversely spread about by both Grupo México and
the federal Government to fuel the conflict; (4) nine months after this orchestrated attack,
absolutely nothing has been proven and the fabricated charges have failed in the courts
despite the constant obstacles raised to hinder the action of the defence; and (5) it should
be noted that the union has accepted, without being under any statutory obligation to do so,
to seek the certification of a recognized auditor of the correct use of the above fund. In this
regard, at least two international companies of auditors have refused to participate with the
mining union for reasons of conflicts with their interests in Mexico. This means that they
do not wish to be involved in political issues. Other options are being examined through
the IMF in Geneva.

1275. Notwithstanding these obstacles, the defence has been making slow but conclusive
progress. The fabricated charges of money laundering have been set aside by four federal
courts. Recently, a court in Jalisco definitively suspended proceedings in favour of the
Secretary-General, Napoleón Gómez Urrutia, and the National Executive Committee on
the grounds that the federal authorities had not given the latter the opportunity to defend
himself as they had not notified him of the charges in detail. There have also been other
cases of progress, such as the release of certain union members who had been arbitrarily
imprisoned.

1276. In their communication dated 28 March 2007, the complainant organizations make the
following comments concerning the Government’s contention that the complaint is not
receivable. The complainants reiterate their allegations in detail and emphasize that the
actions of the General Directorate of the Registry of Associations are in contravention of
the applicable legal provisions and the union’s statutes, and are therefore in clear violation
of the right of freedom of association and the protection of the right to organize.

1277. In the light of the foregoing, the Government of Mexico’s claim is false that the removal
from office of the National Executive Committee of the union had its origins in an internal
union conflict. Moreover, even if that had been the case, the General Directorate of the
Registry of Associations was under the obligation to observe each and every relevant legal
provision and to recognize that the withdrawal of the acknowledgement by the
administrative authority and the appointment of the new members had been undertaken in
violation of the union’s statutes and declaration of principles. Yet, with the support of the
STPS and the Government of Mexico itself, the Directorate engaged in deceit and
maintained its position in order to evade the responsibility that it knew perfectly well it had
in this dispute.

1278. The Mexican Government avoids mentioning the other provisions contained in article 58
of the union’s statutes, which establish the obligation for the General Vigilance and Justice
Council in all cases to ensure that a prior investigation is conducted demonstrating that the
fault in question has been committed, with the possibility when the findings of the
investigation are received to order its extension until the case is resolved. The Council is
also under the obligation to initiate investigations, raising their status to that of legal
action, and in no event may the General Vigilance and Justice Council adopt methods other
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than those set out in the statutes for the imposition of penalties. Nevertheless, the
investigation was not carried out and statutory disciplinary proceedings were not set in
motion. Instead of examining this situation, the General Directorate of the Registry of
Associations acted to the prejudice of the union’s executive committee by removing it
from office and appointing an interim committee.

1279. In its interim observations, the Mexican Government also indicates that the provisional
appointments made by the General Vigilance and Justice Council “… are subject to
approval or amendment by the next ordinary or extraordinary assemblies …”, but omits to
mention that, due to its failure to comply with its obligations, it never ascertained that the
members of the General Vigilance and Justice Council do not have the power to appoint on
an interim basis other members of the National Executive Committee, as article 128 of the
union’s statutes and declaration of principles clearly establishes that “the ordinary and
extraordinary assemblies shall elect the members of the National Executive Committee and
the General Vigilance and Justice Council”. The persons who were appointed on an
interim basis do not therefore meet the requirements set out in articles 41 and 42 of the
statutes.

1280. The Government indicates that on 18 and 19 March 2006 an extraordinary assembly was
held in which it was decided to “… amend the decision of the General Vigilance and
Justice Council and, therefore, to set it aside so that Napoleón Gómez Urrutia and his
National Executive Committee could continue to lead the organization …”. The terms used
by the Government of Mexico are inaccurate as the assembly categorically denied the
validity of the provisional acknowledgement issued by the General Directorate of the
Registry of Associations on 17 February 2006, which indicated that the alleged
appointments made by the General Vigilance and Justice Council remained provisional
until the holding of the next ordinary or extraordinary general assembly, in which the new
members would be approved or amended; as the acknowledgement was unlawful, the
extraordinary general assembly in question adopted various decisions (as indicated in
previous paragraphs).

1281. The Mexican Government contends that the General Directorate of the Registry of
Associations did not issue the requested acknowledgement as the convocation for the
extraordinary assembly (March 2006) was not valid and because the necessary quorum
was not attained. The decision issued by the General Directorate on 29 March 2006
indicates that the participation was accredited of only 77 branches and chapters of the 262
recognized by the General Directorate. However, this statement was false and unlawful, as
publicly recognized recently by the Secretary of Labour and Social Insurance, who
indicated that, having reviewed its records, there were 70 branches at that time.
Accordingly, if the records of the General Directorate of the Registry of Associations were
not up to date when it issued its decision, the situation cannot and could not be attributable
to the union.

1282. The decision issued by the General Directorate of the Registry of Associations was
challenged by Napoleón Gómez Urrutia through an action seeking protection in the Fourth
District Labour Court in case No. 745106. In this respect, the Government of Mexico
argues that the reasons for invalidity indicated by the STPS include in particular: “… lack
of legal interest and acceptance of the impugned act, as the complainants are challenging
the decision refusing to issue the acknowledgement of the executive committee, but have
called for another different executive committee to be acknowledged …” since, when a
different ordinary general assembly was held from 2 to 13 May 2006, a request was made
for acknowledgement of the National Executive Committee elected at that assembly,
which differs from the committee elected on 18 and 19 March 2006. For that reason,
Napoleón Gómez Urrutia and the other members of the former committee have lost their
legal interest in the impugned decision, as the grounds for the refusal no longer exist.
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1283. The arguments put forward by the Government of Mexico are groundless and devoid of
any legal merit. Although it is clear that the ordinary general assembly held from 2 to
13 May 2006 appointed different members to those approved by the extraordinary general
assembly, this was due to the restructuring of the groups of members of the National
Executive Committee, as the mandate of certain members ended in May 2006.
Accordingly, the members elected at the ordinary general assembly will fill those posts. It
is therefore logical that some of the members of the National Executive Committee and the
General Vigilance and Justice Council elected at the ordinary general assembly were
different from those approved by the extraordinary general assembly.

1284. With reference to the ordinary general assembly held in the City of Mexico, Federal
District, from 2 to 13 May 2006 (which was held in accordance with the specific
provisions of articles 108 and 109 of the statutes), the General Directorate of the Registry
of Associations once again refused to issue an acknowledgement on the basis of the
decisions taken by the assembly. It once again argued in its decision issued on 22 August
2006 that the respective quorum had not been met for a valid meeting to be held and that
there had been irregularities in the holding of the assembly. This is both false and unlawful
since, as indicated above, the union does not have 262 branches, as arbitrarily indicated by
the General Directorate. Moreover, this decision was challenged by Napoleón Gómez
Urrutia by means of a petition for the protection of rights which is before the Fourth
District Labour Court as case No. 1393/06.

1285. The Government indicates that it gave full support and provided the facilities so that an
expert examination could by carried out by the Office of the Attorney-General of the
Republic to determine whether or not a fake signature of Juan Luis Zúñiga Velásquez was
contained in the documentation submitted for the removal from office and appointment of
members referred to in the acknowledgement issued on 17 February 2006. The
Government nevertheless fails to mention that, on 3 March 2006, Juan Luis Zúñiga
Velásquez notified the General Directorate of the Registry of Associations that, in his
capacity as first member of the General Vigilance and Justice Council, he never signed any
document for the removal from office and penalization of Napoleón Gómez Urrutia or any
member of the National Executive Committee, nor did he appoint on an interim basis other
persons to executive posts in the union. The General Directorate never took these facts into
account.

1286. In this respect, emphasis should be placed on the statements made on 26 February of the
present year by the former Under-Secretary of Labour, Emilio Gómez Vives, in relation to
the indication by Zúñiga Velásquez that his signature was not authentic, and who stated
publicly in various media that “… it was decided at the highest level of the Government to
undertake an expert comparison of the signatures …” and that “… the findings of the
expert analysis were issued verbally, not in writing, with the authority finding that the
signature was 98 per cent certain to be authentic: we received the documentation in good
faith …”. However, this is contrary to any legal logic, as an expert examination of this
nature cannot be undertaken “verbally”, nor can it determine with only 98 per cent
certainty that the signature is authentic or contend that the authority acted in “good faith”
since, in such cases, it is under the obligation to verify the documentation submitted
through all lawful means. These elements once again serve to confirm the series of flaws in
the procedures followed by the labour authorities of the Government of Mexico.

1287. With reference to the conclusions reached by the Government of Mexico, they are without
foundation and devoid of legal merit. They only serve to demonstrate that it is
endeavouring to divert attention from the responsibility that it has and has had since the
beginning of the conflict. Contrary to its protestations, there have been violations of
freedom of association and interference by the authorities in the internal affairs of the
union.
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1288. The union, through Napoleón Gómez Urrutia, has been able to take action to defend its
rights and those of its leaders in view of the unlawful decisions issued by the General
Directorate of the Registry of Associations. Nevertheless, it should be noted that nearly
one year after lodging the various applications for amparo (protection of constitutional
rights) against the action of the General Directorate, there has still been no response, which
demonstrates the total and absolute partiality of the federal labour authorities in favour of
the Government, leaving the union at a total legal disadvantage.

1289. The General Directorate of the Registry of Associations has no basis in fact, and
particularly in law, for its unlawful decisions. It is sufficient in this respect to recall that it
set aside an acknowledgement of the members of the executive of a union without any
court ruling finding against the union or authorizing the General Directorate to take such a
decision.

1290. In its communication of 29 January 2008, the complainant provides extensive
documentation on the present case. It also expresses its indignation at the continued attack
by the Mexican Government on the union, as illustrated by the use of the police forces and
soldiers to break strikes; the continued violation of the civic rights of members of the
SNTMMSRM through assaults, intimidation and arbitrary arrests; serious violations of
internationally recognized labour rights involving duplicity by the Government and
manipulation of the facts and the law; and the full complicity of the SL of Mexico at the
time of the facts, which helped Grupo México to establish a counter-union to undermine
the SNTMMSRM.

1291. Moreover, the crimes committed against the SNTMMSRM under the previous
Government have still not been solved. The union’s accounts have been illegally frozen
since 16 February 2006. In two Mexican states, arrest warrants against Napoleón Gómez
Urrutia are still in force, based on false information which has been the subject of federal
investigation. Members of the SNTMMSRM continue to receive death threats and are
subject to unlawful detention ordered by the local and federal authorities.

1292. The violations of the trade union rights of the SNTMMSRM include the following:
(a) On 16 February 2006, the Mexican Government confiscated the accounts of
Alejandro Gómez Casso, Ernesto Gómez Casso, Napoleón Gómez Urrutia, Oralia
Casso de Gómez, Napoléon Gómez Casso, various union officials and other relatives
and friends of the Gómez Casso family. No warning was given of the confiscation
and an act of this nature has no basis in Mexican legislation.
(b) At 6 p.m. the following day, 17 February 2006, the main offices of the SNTMMSRM
in the city of Mexico were attacked by Elías Morales (who had been expelled from
the union in 2000) and accomplices, armed with sticks, pistols and knives, according
to witnesses. They ransacked the offices, destroying property and stealing
confidential information relating to US$55 million in a fund owned by the union since
the privatization of three Grupo México mines. They also stole important information
relating to both the accounts and the administration of the union and its leaders. Four
of the attackers were arrested, but were released two hours later without any
explanation by the authorities. Up to the present, none of the stolen documents have
been recovered.
(c) Two days later, there was an explosion of methane gas in shaft No. 8 of the Pasta de
Conchos mine, owned by Grupo México, the largest mining company in the country.
Sixty-five miners were buried in the explosion. Up to now, the company has only
recovered two of the corpses, while the other 63 are still missing. In April 2007, the
company announced that it would suspend indefinitely the search for the bodies. The
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IMF provided the SL with a list of specialists in mine recovery operations in an effort
to cooperate with the Government of Mexico to find the bodies. Up to the present
time, the Government of Mexico has not approached these specialists to investigate
the explosion in Pasta de Conchos.
(d) Since the mine tragedy, Napoleón Gómez Urrutia, the democratically elected
Secretary-General of the SNTMMSRM and member of the executive committee of
the IMF, has been denouncing Grupo México and the national Government, accusing
them of “industrial homicide” due to the disregard for health and safety standards in
the mine. In the meantime, the Public Prosecutor of the State of Coahuila has
concluded the investigation into the explosion and issued arrest warrants for the
executives of Grupo México and officials of the SL in relation to the explosion.
Furthermore, a serious of independent investigations have found grave safety
violations by Grupo México and the SL. Very recently (on 5 October 2007), a
Congress committee found Grupo México guilty of the explosion in Pasta de Conchos
and concluded that the company had acted in a “negligent” manner. Nevertheless,
those responsible for the explosion have not been prosecuted.
(e) Between 17 and 28 February 2008, the authorities carried out an investigation of the
alleged mismanagement of the union’s trust fund of US$55 million and Napoleón
Gómez Urrutia was removed from his position as Secretary-General of the
SNTMMSRM by the then interim Secretary of Labour, Francisco Javier Salazar. The
election was based on false documents and manipulation of the Mexican legal system.
Even now, all the charges against Napoleón Gómez Urrutia have not been withdrawn,
while no charges have been brought against those who unlawfully concealed
information, distorted the law and falsified documents.
(f)

On 28 February 2006, the Government announced that Elías Morales would be the
new Secretary-General of the SNTMMSRM. Elías Morales who, according to certain
sources, has business ties with Grupo México and is not a member of the union, as he
was expelled on 19 May 2000 for having accepted bribes from officials in the
company.
–

The illegal appointment of Elías Morales as an executive of the union was
carried out on the basis of a document with the forged signatures of two
members of the General Vigilance and Justice Council. This has been certified
by a graphological study in the presence of a public notary, to whom those
concerned certified that the signatures were not theirs and that they were not
aware of their falsification. Moreover, another study by a handwriting expert
concluded that five of the signatures on the document used by the SL to remove
Napoleón Gómez Urrutia from office were false.

–

Furthermore, the executive committee of the SNTMMSRM was never notified
of the unlawful removal from office of Napoleón Gómez Urrutia and the
imposition of Elías Morales. Napoleón Gómez Urrutia was not given the
opportunity to defend himself in a public hearing, nor was an extraordinary
general assembly convened. All the acts were carried out in the office of the then
Secretary of Labour and only ten minutes were required to acknowledge the
appointment of Elías Morales. It is important to note that even under optimal
conditions a procedure of this type has never taken less than six months and, in
certain cases, has gone on for up to four years.

–

The unlawful removal from office of Napoleón Gómez Urrutia is a violation of
the statutes of the SNTMMSRM, the federal labour legislation, the Constitution
of Mexico and ILO Convention No. 87, to which Mexico is a signatory.
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(g) Humberto Moreira Valdés, Governor of the State of Coahuila, Mexico, where the
Pasta de Conchos mine is located, has stated in public that the former President of
Mexico compelled the Governor to implicate Napoleón Gómez Urrutia in the Pasta de
Conchos mine tragedy.
(h) According to the complainants, it was indicated in the press in March 2007 that the
Office of the Public Prosecutor was carrying out a judicial investigation into the
former Public Prosecutor of Mexico and the Deputy Public Prosecutor for having
failed to disclose a report by the National Banking and Currency Commission which
confirmed that Napoleón Gómez Urrutia had not committed the crime of money
laundering in relation to the trust fund of US$55 million. The article also revealed that
the information was deliberately omitted from a federal report on Napoleón Gómez
Urrutia, which had been sent to San Luis de Potosí, Sonora and Nuevo Léon so that
warrants could be issued for his arrest.
(i)

In April 2007, a federal court in Mexico ordered the Secretary of Labour, Javier
Lozano Alarcón, to officially recognize Napoleón Gómez Urrutia as SecretaryGeneral of the SNTMMSRM. The unanimous ruling was handed down by a court
composed of three judges. The judges found that the Secretary of Labour had
exceeded his authority and had failed to comply with the established procedures.

(j)

An independent audit revealed that the whole of the fund of US$55 million belonging
to the SNTMMSRM had been accounted for, thereby exonerating Napoleón Gómez
Urrutia, Secretary-General of the SNTMMSRM, of all charges of theft and
misappropriation of funds. The audit was commissioned by the IMF and carried out
by Horwath Berney Audit SA of Geneva, Switzerland. The findings were published
on 4 September 2007. The accounts of both the union and the personal accounts of
Napoleón Gómez Urrutia are still unlawfully frozen, despite the overwhelming proof
that he committed no crime.

(k) A declaration signed by 17 members of the Executive Committee of the IMF, which
represents metalworkers in 13 countries, was sent to the President of Mexico, Felipe
Calderón, and to the Governors of Sonora, José Eduardo Robinson Bours Castelo,
San Luis Potosí and Marcelo de los Santos Fraga, where charges are still pending
against Napoleón Gómez Urrutia in the local courts. On 5 September 2007, sympathy
action was undertaken outside Mexican embassies throughout Latin America, during
which the members called on the Government of Mexico to:

(l)

–

release with immediate effect all the frozen accounts owned by Napoleón
Gómez Urrutia and the union;

–

withdraw all charges that are still pending against Napoleón Gómez Urrutia;

–

prosecute immediately in transparent procedures all those responsible for the
falsification of documents and the misrepresentation of the facts; and

–

investigate the involvement of Grupo México in the recent murder of Reinaldo
Hernández González, a miner and member of the SNTMMSRM.

The Mexican Government is continuing its persecution of the SNTMMSRM and its
members. Miners and their families are continually being subjected to beatings, death
threats, kidnappings and unlawful arrest.
–
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On 20 April 2006, armed police officers and soldiers attacked the Sicartsa
steelworks in the city of Lázaro Cárdenas, where the workers were engaged in a
protest strike against the unlawful removal from office of Napoleón Gómez
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Urrutia. The police and the military opened fire against the workers, including
firing from a helicopter, killing two workers and injuring over 100, all of whom
were unarmed.
–

María Elena de los Santos, wife of Mario García Ortiz, member of the executive
of the SNTMMSRM, was abducted from her home while her son was sleeping.
She was beaten and subjected to death threats because of “her husband’s errors”.
They blindfolded her and took her to an undisclosed location. They tied her
wrists up behind her, as well as her feet, without tightening the rope. After a
while she managed to unfasten the rope from her feet and hands. She seized the
opportunity and ran through the wood to a house, where she sought refuge. Both
she and her son are afraid to be alone in their house. Mario García Ortiz is
convinced that the Grupo México or the Government are behind the abduction.
No investigations have been carried out and no charges brought for this crime.

(m) Grupo México, with the full cooperation and protection of the Mexican Government,
is acting outside the law. The company is able to engage with impunity in
intimidation, subversion and the murder of members of the SNTMMSRM, as well as
manifestly disregarding occupational safety and health standards and the fundamental
rights of workers. The Government is abusing its authority in protecting and covering
up for the criminal acts of Grupo México.
(n) The complainant organization refers to allegations concerning Narcozari and
Cananea, which may be summarized as follows:

B.

–

the fatal shooting – according to witnesses – of Reinaldo Hernández González,
member of the complainant union, and the capture of 20 other members who
were tortured and detained for over 24 hours; the complainants indicate that
these acts occurred following an ambush of buses belonging to Grupo México;
the family was denied access to the corpse for a number of days;

–

the establishment by Grupo México with the assistance of the SL of an
enterprise union in opposition to the complainant union; it is alleged that
pressure was placed on workers to vote (under the surveillance of the public
security forces) for the new union, with no possibility to vote in secret;

–

the declaration of the strike at Cananea as being illegal and the violent expulsion
of the strikers, who were in the entrance to the mine, by 700 police officers and
soldiers (600 are still occupying the mine) who fired rubber bullets and tear gas,
resulting in over 20 miners being injured and others detained.

The Government’s reply
1293. In its communication dated 1 November 2006, the Government affirms that the claims of
the IMF concerning the alleged direct and arbitrary intervention by the authorities of the
Government of Mexico in the internal affairs of the SNTMMSRM are false and that there
is therefore no violation of the principle of freedom of association, as indicated below.

1294. The events recounted by the IMF are the result of an internal union conflict, consisting of
the decision by the General Vigilance and Justice Council of the SNTMMSRM to remove
from office the National Executive Committee of that union. These matters are accordingly
outside the scope of examination by the Committee on Freedom of Association, as
confirmed by the following decisions of the Committee:
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A matter involving no dispute between the government and the trade unions, but which
involves a conflict within the trade union movement itself, is the sole responsibility of the
parties themselves [see Digest of decisions and principles of the Freedom of Association
Committee of the Governing Body of the ILO, fourth (revised) edition, 1996, para. 962].
Conflicts within a trade union lie outside the competence of the Committee and should
be resolved by the parties themselves or by recourse to the judicial authority or an independent
arbitrator [see Digest, op. cit., fourth (revised) edition, 1996, para. 972].
In cases of internal conflict, the Committee has pointed out that judicial intervention
would permit a clarification of the situation from the legal point of view for the purpose of
settling questions concerning the management and representation of the trade union federation
concerned. Another possible means of settlement would be to appoint an independent
arbitrator to be agreed on by the parties concerned, to seek a joint solution to existing
problems and, if necessary, to hold new elections. In either case, the government should
recognize the leaders designated as the legitimate representatives of the organization [see the
Digest, op. cit., fourth (revised) edition, 1996, para. 973].

For the same reasons, the Government does not accept the complaint and considers that the
Committee on Freedom of Association should not examine the present communication.

1295. Nevertheless, with a view to contributing in good faith to the work of the Committee on
Freedom of Association, and taking into account that its mandate is confined to examining
communications concerning alleged infringements of the principle of freedom of
association and the right to collective bargaining, the Government takes the opportunity to
comment on those aspects of the IMF’s communication related to this principle.
The (IMF) denounces the alleged direct and arbitrary intervention of the Government
authorities in the internal affairs of the National Union of Miners, Metalworkers and Allied
Workers of the Republic of Mexico in view of the removal from his functions, on 17 February
2006, of its Secretary-General, Napoleón Gómez Urrutia, to which position he had been
elected by decision of the union’s 32nd General Ordinary Assembly of 2002.

1296. The Government explains that the extraordinary general assembly of the SNTMMSRM did
indeed recognize Napoleón Gómez Urrutia as Secretary-General of the union on 25 June
2001. The Government registered this decision on 26 November 2001 through an
acknowledgement of the restructuring of the executive committee of the SNTMMSRM.

1297. Notwithstanding the above, on 16 February 2006, the General Vigilance and Justice
Council of the SNTMMSRM – using the powers conferred upon it by article 275 of the
union’s statutes – took the decision to remove from office its National Executive
Committee, and consequently its Secretary-General, Napoleón Gómez Urrutia.

1298. The General Council also appointed on an interim basis other persons to fill the executive
positions, under the leadership of Elías Morales Hernández. In accordance with the
decision of the General Vigilance and Justice Council, the removal from office of
Napoleón Gómez Urrutia and the rest of the National Executive Committee of the
SNTMMSRM had its origins in their allegedly improper conduct to the prejudice of the
members of the union, consisting essentially in the misappropriation of the amount of
US$55 million from a trust set up in favour of the workers in the union.

1299. On 17 February 2006, under the terms of section 377(II) of the Federal Labour Act,
members of the General Vigilance and Justice Council of the SNTMMSRM requested the
General Directorate of the Registry of Associations of the STPS to acknowledge the
decisions adopted on 16 February 2006, consisting of penalties and the removal from
office of the titular and substitute members of the National Executive Committee, as well
as the President of the General Vigilance and Justice Council and his substitute, and the
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appointment of new members of the committee and of the President of the General
Vigilance and Justice Council.

1300. The General Directorate of the Registry of Associations, in compliance with the wishes of
the workers as expressed through the decisions of their competent internal body, after
examining the documentation submitted and once it had been ascertained that it complied
with the legal requirements and the terms of the union’s statutes, decided to acknowledge
the decisions taken on 16 February on an interim basis until the appointments were
approved or amended by the next national assembly. The General Directorate of the
Registry of Associations issued the acknowledgement on the basis of the following legal
provisions:
Federal Labour Act
Section 377. The duties of unions shall be: …
II. To notify the competent authority with which they are registered, within a period of
ten days, of changes in their officers and amendments to their statutes, accompanied by
authorized copies in duplicate of the respective records of proceedings; and …

The General Vigilance and Justice Council complied with its duties and autonomously
requested the General Directorate of the Registry of Associations of the STPS to
acknowledge the decisions taken on 16 February 2006.
Internal rules of the Secretariat of Labour and Social Insurance
Article 19. It shall be the responsibility of the Directorate of the Registry of
Associations: …
III. To determine the origin of the record of changes in the officers of unions, federations
and confederations, additions and resignations of their members, as well as amendments to
their statutes and, where appropriate, to register such changes and modifications; …

The General Directorate of the Registry of Associations fulfilled this responsibility by
registering the communication from the competent body of the union.
Statutes of the SNTMMSRM
Article 56. The obligations and functions of the General Vigilance and Justice Council
shall be to: …
XII. Consider and resolve within the statutory time-limits accusations that are made
against the majority or the full membership of local vigilance and justice councils of branches
by local executive committees or individual members of the union. Through its disciplinary
decisions, the General Vigilance and Justice Council shall create the necessary and
compulsory union custom and practice, and the principles that it adopts in relation to the
application of penalties shall not be varied, except by decision of an assembly. Nor may the
General Vigilance and Justice Council advocate a principle relating to the functions of a
meeting or union officials on a specific occasion and later decide to the contrary, as such a
discrepancy in its views invalidates the discharge of the Council’s role. …
Article 57. In addition to the obligations and functions referred to in the previous Article,
the Council shall discharge the following vigilance functions:
I. Ensure due observance of the rights of the members and compliance by the latter with
their duties.
II. Ensure strict compliance with contracts of employment, statutes, agreements,
regulations, laws, etc. by the union and its members.
III. Ensure that the representative bodies of the union and the members of which they are
composed comply faithfully with their duties.
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IV. Monitor and closely review the accounts of the group so that they are always up-todate. The majority or all of the members of the Council shall be involved in such review,
which shall be carried out at least once a month.
If the accounts and their results are correct they shall be approved by the General
Vigilance and Justice Council and in any case the findings of the inspection shall be
communicated on a monthly basis.
V. The Council shall ascertain the existence of funds with the treasurer whenever it is
deemed necessary with a view to verifying that such funds are correct. Where this is not the
case, it shall immediately intervene and shall notify the National Executive Committee so that
the action is taken forthwith that is in the best interests of the union.
VI. Review with unlimited powers the union’s correspondence and documents and
intervene in all matters at any time and in any manner that it considers necessary.
VII. Constantly review the execution of the plan of work drawn up by assemblies with a
view to ensuring its implementation.
VIII. Ensure that appropriate effect is given to the legal decisions adopted by assemblies.
IX. Any other functions that are deemed germane to its duties.
Article 58. In addition to the obligations and functions referred to in Article 56, the
Council shall discharge the following functions in relation to justice: …
III. Consider, upon receipt of a complaint from any member of the union, any
irregularities committed by union officials, those appointed to the various bodies of the union,
with the duty to act immediately, not only ordering appropriate measures to suspend the
accused from their functions, but also, in the light of any serious evidence or indications at its
disposal, handing them over to the ordinary judicial authorities to try and ensure the interests
of the union, without prejudice to the judicial effects set out in these statutes. If it is found that
any members have acted in breach of these statutes or to the prejudice of the property of the
organization, in any of its branch institutions, the General Vigilance and Justice Council, with
the strictest vigilance, shall ensure that accused persons empowered to dispose of funds do not
misappropriate the deposits entrusted to them and shall act with the greatest rapidity and the
fullest of powers to guarantee the interests of the members of the organization. …
V. Consider the accusations made against members of the National Executive
Committee, conducting the necessary investigations and where appropriate invoking their
liability.
Article 215. Elections for the general officers of the National Executive Committee and
the General Vigilance and Justice Council shall be held on the occasion of ordinary general
assemblies, and only where such officers die, resign or lose their jobs, whether they are titular
or substitute members, during the course of their mandate, may replacements be appointed on
an interim basis in plenary sitting of the National Executive Committee and the General
Vigilance and Justice Council, and approved or amended by the next ordinary or
extraordinary general assembly.
Article 275. No member may be penalized without first having been heard with due
process in compliance with the formalities set out in this text. Exceptions from this provision
shall be made in cases in which the General Vigilance and Justice Council or the honour and
justice commission of assemblies are in possession of clear proof and documentation against
an official or member, in which case the above Council or the honour and justice commission
shall take immediate action applying the corresponding penalty in order to prevent further
prejudice to the branch or to the union in general, as well as cases in which the member has
failed to divulge loss of employment, and her or his home or residence is not known, or where
such member is a fugitive or evading judicial action, in which case the notifications shall be
issued and the proceedings conducted in the bodies of the union branches where the court
proceedings are located and on up to three occasions with an interval of three working days
between each notification. All workers who are penalized irrespective of the penalty applied
shall be able to appeal to the next assembly for the reconsideration of their case.
Article 333. The General Vigilance and Justice Council shall be empowered when
provided with firm evidence to initiate proceedings, issue rulings and apply the penalties
envisaged in Articles 284, 286, 287, 289, 290, 291, 292, 294, 295, 296, 297, 298, 299, 300,
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302, 303, 304, 305, 306, 307 and 308; such penalties shall be final and it shall be for the
Council to decide in accordance with the evidence and documents at its disposal whether it is
necessary to conduct an investigation of the accused member or official.

It is clear that the SNTMMSRM’s statutes envisage the possibility of changing leaders and
within these limits it is clearly an internal matter for the union.

1301. It should be noted that in the Mexican legal system the acknowledgement of decisions by
unions only has the effect of noting such decisions, their statutes and changes in their
officers, and that it cannot therefore be deemed interference in their internal affairs.

1302. If the General Directorate of the Registry of Associations had not issued the
acknowledgement, it could have incurred liability on the following grounds:
(1) Administrative liability. Such omission by the General Directorate of the Registry of
Associations would have amounted to failure to discharge the duty set out in the
Federal Act on the administrative responsibilities of public servants, under the terms
of which:
Section 8. All public servants shall have the following duties: …
XXIV. Refrain from any act or omission which implies failure to comply with any law,
regulation or administrative provision related to the public service.

Section 13 of the Act also establishes penalties for administrative faults to which a
public servant may be liable if found to have committed such faults.
(2) Penal liability. It could be inferred that a public servant committed the offence
envisaged in the Federal Penal Code, under the terms of which:
Section 215. Public servants shall be deemed to have committed the offence of abuse of
authority when they engage in any of the following types of conduct: …
III. When the public servant unduly delays or denies to individuals the protection or
service that the public servant is under the obligation to provide to them or impedes the
lodging or processing of complaints; …

1303. After the General Directorate of the Registry of Associations had issued the
acknowledgement of the decisions adopted by the members of the General Vigilance and
Justice Council of the SNTMMSRM on 16 February 2006, Napoleón Gómez Urrutia and
other members of the former National Executive Committee of the SNTMMSRM filed
amparo action No. 397/06 against this decision with the Fourth District Labour Court of
the Federal District. The amparo proceedings are still continuing.

1304. On 23 March 2006, documents were submitted to the General Directorate of the Registry
of Associations originating from a meeting called the “extraordinary national assembly” of
the SNTMMSRM held in Monclova, Coahuila, on 18 and 19 March 2006, in which it was
agreed to reinstall the national executive committee that had been removed from office by
the union’s General Vigilance and Justice Council. The General Directorate of the Registry
of Associations considered itself unable to issue the acknowledgement of the decisions
adopted at that meeting in view of the failure to comply with section 371(VIII) of the
Federal Labour Act and the statutes of the SNTMMSRM in relation to the quorum
required both to convene an extraordinary national assembly and to consider such an
assembly validly constituted.

1305. In this respect, it should be noted that it is the responsibility of the STPS to ensure that the
requests submitted comply with each and every requirement set out in the laws that are in
force in order to guarantee the principle of legal certainty, based on section 40(I) and (IX)
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of the Organic Act respecting the Federal Public Administration, sections 356, 357, 358,
359, 360, 364, 366, 368, 371, 373, 377 et al. of the Federal Labour Act and article 19 of the
Internal Rules of the STPS.

1306. In accordance with this decision, Napoleón Gómez Urrutia and the other members of the
former National Executive Committee of the SNTMMSRM filed another amparo action
against the decision of the General Directorate of the Registry of Associations, as case
No. 745/06, with the Fourth District Labour Court of the Federal District. The amparo
proceedings are still continuing.

1307. On 19 May 2006, the General Directorate of the Registry of Associations received the
application made by Napoleón Gómez Urrutia and others for an acknowledgement to be
issued of the decisions adopted at the meeting known as the “34th Ordinary National
Assembly” of the SNTMMSRM, held from 2 to 13 May 2006. On 15 June, the General
Directorate made a number of comments on the information submitted by the applicants to
the effect that it did not comply with the requirements set out in the law or the statutes. On
23 June 2006, the SNTMMSRM branch submitted a reply to the comments of the General
Directorate of the Registry of Associations.

1308. Napoleón Gómez Urrutia and other members of the former National Executive Committee
of the SNTMMSRM filed an amparo action against the alleged omission of the General
Directorate of the Registry of Associations in failing to issue an acknowledgement further
to the application of 19 May 2006. These amparo actions were examined as case
No. 968/06 by the Second District Labour Court of the Federal District which, on
16 August 2006, found in favour of the plaintiffs and ordered the General Directorate of
the Registry of Associations to issue a decision in respect of the request for
acknowledgement filed on 19 May 2006.

1309. It should be noted that effect was given to the above ruling rapidly, as on 23 August 2006
notification was given of the decision adopted by the General Directorate of the Registry
of Associations on 22 August 2006 in which it refused to issue the requested
acknowledgement on the grounds that the information submitted did not meet the various
requirements set out in law and in the statutes.

1310. The Government reaches the following conclusions:
(1) The acts described by the IMF in its communication do not constitute an infringement
by the Government of Mexico of the principle of freedom of association and the right
to organize as set out in ILO Convention No. 87. The events reported by the IMF are
derived from an internal conflict within the SNTMMSRM, which has its origins in
the removal from office of Napoleón Gómez Urrutia and the rest of the union’s
National Executive Committee, carried out by the union’s General Vigilance and
Justice Council. The Council adopted a decision in which it noted alleged unlawful
acts to the prejudice of the members of the union.
(2) In accordance with its duties as established by law, the General Directorate of the
Registry of Associations confined itself to acknowledging the decision of the General
Vigilance and Justice Council of the SNTMMSRM of 16 February 2006. The
Government of Mexico reiterates that the General Directorate of the Registry of
Associations does not elect, appoint or remove union leaders from office, as it is not
empowered to do so. They are elected exclusively by the members of each union, in
accordance with the Federal Labour Act and the statutes of the union. The Federal
Labour Act clearly establishes that the role of the General Directorate of the Registry
of Associations is confined to acknowledging or, in other terms, registering the
decisions of unions.
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(3) The collective rights of the former leaders of the SNTMMSRM are protected, as the
Mexican legal system offers the necessary remedies for Napoleón Gómez Urrutia and
the other members of the union to have recourse to the competent authorities so as to
seek review of decisions by the labour authorities with which they disagree. No
channels other than those set out in law are valid to resolve disputes.
(4) The lawfulness of the decisions adopted by the General Directorate of the Registry of
Associations is based on factual and legal considerations; nevertheless, were the
judicial authorities to find the contrary, the executive would not hesitate to comply
with and give effect to the decisions made by the courts.

1311. In its communication of 26 February 2007, the Government reiterates its view that the
complaint is not receivable. With regard to the communication and summary provided by
Napoleón Gómez Urrutia in November 2006, the Government contests the receivability of
the communication for the reasons indicated in its previous communication. It adds that
Napoleón Gómez Urrutia’s claim is false that his removal from office as SecretaryGeneral, and those of the National Executive Committee and of the General Vigilance and
Justice Council, were unlawful. There is therefore no breach of the principle of freedom of
association, as indicated below. Nevertheless, with a view to contributing in good faith to
the work of the Committee on Freedom of Association, it observes that the communication
of the IMF and that of Napoleón Gómez Urrutia, as well as his summary, contain similar
arguments. The Government reiterates that the acts relating to the acknowledgement of the
new committee of the SNTMMSRM, issued on 17 February 2006, do not constitute an
infringement of the principle of freedom of association and the right to organize, as they
are derived from an internal conflict within the union which has its origins in the removal
from office of Napoleón Gómez Urrutia as Secretary-General and of the rest of the
National Executive Committee, as well as the President of the union’s General Vigilance
and Justice Council. This was carried out by an internal body of the union, which was
empowered to do so under the terms of the statutes, on the basis of a decision of the above
Council supported by the majority of its members (two out of three) in which it noted
alleged unlawful acts by those union officials to the prejudice of the members of the union.
The General Directorate of the Registry of Associations of the STPS confined itself to
acknowledging these decisions.

1312. The General Vigilance and Justice Council of the SNTMMSRM, using the powers
conferred upon it by the union’s statutes, and on the basis of various complaints and
denunciations received since August 2005 from different groups of miners concerning the
action of the members of the National Executive Committee, consisting principally of the
misappropriation of the amount of US$55 million from a trust set up for the workers of the
union, decided to remove them from office and suspend their trade union rights for a
period of five years.

1313. In accordance with section 359 of the Federal Labour Act, trade unions have the right to
draw up their statutes and rules, to elect their representatives in full freedom, to organize
their administration and activities and to formulate their programmes.

1314. With reference to the amparo action filed by Napoleón Gómez Urrutia and other members
of the former National Executive Committee of the SNTMMSRM, registered as
No. 397/06, against the decision of 17 February 2006 in which the STPS acknowledged the
interim executive committee under the leadership of Elías Morales Hernández, the
Government indicates that the hearing of the case was held on 6 November 2006. The
ruling, which was published in the list of decisions of 4 December 2006, halted the action
on the grounds of procedural flaws. Following this finding, Napoleón Gómez Urrutia and
other members of the former National Executive Committee of the SNTMMSRM appealed
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for the decision to be reviewed by a collegiate labour court of the first circuit. It is still to
be decided which collegiate court will hear the appeal and rule on the case.

1315. With regard to the amparo action in the Fourth District Labour Court of the Federal
District (No. 745/06) filed by Napoleón Gómez Urrutia against the refusal by the STPS to
issue the acknowledgement of the decision by the extraordinary general assembly of
March 2006 to amend the decision by the General Vigilance and Justice Council, setting
the decision aside, so that Napoleón Gómez Urrutia and his National Executive Committee
could continue to lead the union (when the documentation for the assembly was submitted,
the General Directorate of the Registry of Associations, on 29 March 2006, considered that
the convocation for the assembly was not valid and that the necessary quorum had not been
achieved), the Government indicates that the hearing has been held by the court and that
the ruling is awaited. Among the grounds for finding the appeal unfounded put forward by
the STPS, emphasis should be placed on the absence of legal interest and the consent to the
impugned act, as the plaintiffs are challenging the decision to refuse acknowledgement of
the executive committee, but have requested acknowledgement of a different committee.

1316. A different ordinary general assembly was held from 2 to 13 May 2006, following which
acknowledgement was requested from the STPS on 19 May 2006 of the National
Executive Committee that had been elected. The latter committee differs from the one
elected on 18 and 19 March 2006 in the city of Monclova, Coahuila, at the extraordinary
general assembly of the union. Under these conditions, Napoleón Gómez Urrutia and other
members of the National Executive Committee of the SNTMMSRM have shown that they
no longer have a legal interest in the impugned decision, since the grounds for the refusal
no longer exist, as demonstrated by their action in requesting a new acknowledgement
(requested on 19 May 2006).

1317. In relation to the ordinary general assembly held in the city of Mexico, Federal District,
from 2 to 13 May 2006, the Government observes that, in accordance with the
documentation submitted to the General Directorate of the Registry of Associations, the
ordinary general assembly was convened on 6 February 2006 by Napoleón Gómez Urrutia
himself (that is, before he was removed from office as Secretary-General of the
SNTMMSRM). In this connection, the Government indicates that, following examination
of the documentation submitted by Napoleón Gómez Urrutia to the General Directorate of
the Registry of Associations concerning the ordinary assembly, a decision was taken on
22 August 2006 not to issue the acknowledgement as it was considered that there were
various flaws in the holding of the assembly and that the quorum was insufficient for it to
be properly constituted. Challenging this decision, Napoleón Gómez Urrutia filed another
amparo action, also before the Fourth District Labour Court of the Federal District
(No. 1393/06). The case is still being examined.

1318. Turning to the claim by Napoleón Gómez Urrutia that the signature of Juan Luis Zúñiga
Velásquez on the decision by the union’s General Vigilance and Justice Council to remove
the then Secretary-General of the SNTMMSRM (Napoleón Gómez Urrutia) from office is
not authentic, on 22 December 2006 Zúñiga Velásquez filed criminal charges with the
Office of the Attorney-General of the Republic (PGR) alleging the falsification of
documents and that the signatures on the documents which served as a basis for removing
Napoleón Gómez Urrutia and his executive committee from office were not his.

1319. On this matter, it is important to note that on 11 January 2007 an examination was carried
out by PGR specialists in photography, the authentification of documents and handwriting,
who analysed the signatures of Juan Luis Zúñiga Velásquez on the documents in case
No. 10/670-9 on the SNTMMSRM. The STPS provided full support and the necessary
facilities for the agents of the federal ministry to carry out the examination. As in all such
cases, the findings and outcome of the examination will be accepted.
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1320. The Government reiterates its previous conclusions and adds that:
–

the General Directorate of the Registry of Associations does not elect, appoint or
remove from office union leaders, as it is not empowered to do so, but complies with
the general principle of law that “authorities only do what they are legally empowered
to do”; at no juncture did it intervene in the internal affairs of the SNTMMSRM and it
confined itself to discharging its functions and complying with the duties set out in
the law;

–

as may be observed, the collective rights of the former leaders of the SNTMMSRM
have been protected, as Napoleón Gómez Urrutia has been able on various occasions
to exercise his right to turn to the administrative and judicial authorities to challenge
decisions by the authorities which he deemed prejudicial to his legal interests. In
practice, Napoleón Gómez Urrutia filed several amparo actions against administrative
and judicial decisions that he deemed to be prejudicial to him. These actions have
been dealt with in accordance with the Mexican legal system;

–

the lawfulness of the decisions adopted by the General Directorate of the Registry of
Associations is based on factual and legal considerations; nevertheless, were the
judicial authorities to find to the contrary, the executive would not hesitate to comply
with and give effect to the decisions made by the courts;

–

the Government reserves the right to make observations on the supplementary
information and documents submitted by the IMF concerning case No. 2478,
forwarded by the International Labour Standards Department of the ILO on
19 December 2006 and received by the STPS on 13 February 2007.

1321. In its communication of 10 July 2007, the Government replies to the communication of the
IMF dated 30 March 2006, sends its comments on the supplementary information and
documents provided by the IMF on 16 December 2006 concerning case No. 2478 (note
TUR 1-41-12 of 19 December 2006) and on the comments made by the IMF on 28 March
2007 in relation to the observations of the Government of Mexico concerning the
receivability of the case by the Committee on Freedom of Association (note TUR 1-41-12
of 4 April 2007).

1322. The Government of Mexico indicates that the revised information and documentation
submitted by the IMF to the ILO on 14 December 2006 appears to be closely related to
amparo actions Nos 397/2006, 745/2006 and 1393/2006, all filed by Napoleón Gómez
Urrutia with the Fourth District Labour Court of the Federal District. The above documents
relate to aspects already covered by the Mexican Government in its previous observations.

1323. The content of the IMF’s comments shows that Napoleón Gómez Urrutia and the members
of the National Executive Committee over which he presided were able on several
occasions to exercise their right to appeal to the administrative and judicial authorities
against decisions by the authorities that they deemed prejudicial to their legal interests.
Indeed, the decision which gave rise to the alleged violation of trade union rights in
Mexico to the prejudice of the SNTMMSRM, and on which the IMF’s communication to
the ILO was based, was set aside by the courts.

1324. As the Government of Mexico duly informed the Committee on Freedom of Association,
Napoleón Gómez Urrutia and other members of the former National Executive Committee
of the SNTMMSRM filed amparo action No. 397/06 with the Fourth District Labour Court
of the Federal District against the decision of 17 February 2006 in which the General
Directorate of the Registry of Associations of the STPS acknowledged the new National
Executive Committee and the President of the General Vigilance and Justice Council,
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under the leadership of Elías Morales Hernández as Secretary-General instead of Napoleón
Gómez Urrutia, in accordance with the decision adopted by the union’s General Vigilance
and Justice Council. On 29 November 2006, the Fourth District Labour Court of the
Federal District issued a ruling halting the proceedings (it found a legal and material flaw
preventing the case from being examined on the merits) in respect of amparo action
No. 397/06 as it deemed that Napoleón Gómez Urrutia did not have the right to act or the
legal personality to appear before the court.

1325. A final decision was handed down in relation to the amparo action by the Fourth
Collegiate Amparo Court of the First Circuit on appeal for review No. RT 64/2007(5) at its
session on 26 March 2007. The Collegiate Court amended the ruling handed down by the
Fourth District Labour Court, granting amparo and the protection of the federal courts to
Napoleón Gómez Urrutia and the other members of the former National Executive
Committee of the SNTMMSRM who had filed the appeal. The sixth introductory
paragraph of the ruling reads as follows:
In view of the above considerations, it is necessary to grant the plaintiffs amparo and the
protection of the federal courts against the decision issued by the responsible authority on the
seventeenth day of February in the year two thousand and six in relation to file No 10/670-9
registered by the General Directorate, with the effect that the above authority shall set aside
this decision and all its effects and reinstate the claimants in the exercise of the constitutional
guarantees that were violated, issuing in place of the impugned decision a new decision which,
first, re-establishes the validity and effects of the acknowledgements contained in decisions
Nos. 211.2.12.3494 of twenty-nine September in the year two thousand and three and
211.2.1.3802 of two August in the year two thousand and four and, second, denies the
prejudiced third parties, Juan Luis Zúñiga Velásquez and Juan Pablo Patino Rocha, the
applications that they submitted in writing on seventeen February in the year two thousand
and six which were issued on that same day and gave rise to the impugned decision, without
prejudice to the maintenance of the right of the latter to test their claims as set out in the above
document before the jurisdictional authority competent to resolve such issues.

1326. In compliance with the ruling of the Fourth Collegiate Amparo Court of the First Circuit,
on 16 April 2007 the General Directorate of the Registry of Associations restored the
validity and legal effects of the acknowledgement of the members of the executive
committee of the SNTMMSRM, with Napoleón Gómez Urrutia as the Secretary-General.
Accordingly, in accordance with the ruling of the Collegiate Court, the General Directorate
of the Registry of Associations set aside 11 decisions issued in 2006 at the request of Elías
Morales Hernández. These decisions relate principally to requests for acknowledgements
by branches of the SNTMMSRM.

1327. In view of the foregoing, it is clear that the decisions that may have prejudiced the
SNTMMSRM have been overturned. It is not therefore necessary to analyse and examine
the comments sent by the IMF in relation to the interim observations of the Government of
Mexico.

1328. In addition, the Government informs the Committee on Freedom of Association that, on
9 March 2007, the Fourth District Labour Court of the Federal District issued a ruling
halting amparo action No. 745/06. The action had been filed by Napoleón Gómez Urrutia
et al. against the decision of the General Directorate of the Registry of Associations not to
issue the acknowledgement of the decisions adopted by the extraordinary general assembly
held in the city of Monclova, Coahuila, on 18 and 19 March 2006. The proceedings were
stayed as it was deemed that Napoleón Gómez Urrutia did not have the right to act or the
legal personality to appear before the court. The Fourth Collegiate Labour Court of the
Federal District, in the context of case No. RT 744/2007 (39), found the appeal for review
filed by Napoleón Gómez Urrutia against amparo ruling No. 745/06 to be receivable. In a
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ruling on 17 May 2007, the Collegiate Court confirmed the halting of the action on the
grounds that Napoleón Gómez Urrutia had no legal interest or right to act.

1329. In relation to amparo action No. 1393/06 filed by Napoleón Gómez Urrutia against the
decision of the General Directorate of the Registry of Associations not to issue the
acknowledgement concerning the ordinary general assembly held in the Federal District
from 2 to 13 May 2006, the Fourth District Labour Court of the Federal District handed
down a ruling on 18 May 2007 in which it ordered the halting of the action on the grounds
of the lack of legal interest by the plaintiff as the conditions were met for finding that the
action was not receivable, in accordance with section 73(XVII), in conjunction with
sections 5(III) and 30(II) of the amparo Act, under the terms of which:
Section 73. An action for amparo shall not be receivable: …
XVII. When the maintenance of the impugned act cannot have any legal or material
effect whatsoever as its purpose or effects no longer exist; …
Section 5. The parties to the amparo action are: …
III. The third party or parties prejudiced, with the following being able to intervene in
this capacity:
(a)

the counterpart of the prejudiced party where the impugned act is derived from an action
or dispute that is not of a legal nature, or any of the parties to that action where amparo
is claimed by a person who is not a party to the procedure;

(b)

the injured party or such persons as, in accordance with the law, are entitled to
compensation for the damage or to invoke civil liability arising out of the commission of
the offence, as appropriate, in the amparo actions brought against judicial decisions of a
penal nature, where they affect such compensation or liability;

(c)

the person or persons who have applied in their interests for the act in respect of which
amparo is sought, in the case of decisions by authorities other than the judicial or labour
authorities; or who, without having sought it, have a direct interest in the maintenance of
the impugned act. …

Section 30. Notwithstanding the provisions of the previous sections, the authority
examining the amparo action, the grounds for halting the action or the respective appeals may,
where it is deemed appropriate, order that any of the parties be personally notified: in any
event, a summons to the injured third party and the first notification that is to be made to a
person other than the parties to the action, shall be made on a personal basis.
Personal notifications shall be made in accordance with the following rules: …
II. Where neither the home address of the plaintiff, nor the address of the residence or
office for the purposes of notification, is set out in the documents submitted, the notification
shall be made by means of listing. However, where the home address of the injured third party
or of a person other than a party to the action is not contained in the documents, nor any
address of a home or office for the purposes of notification, the clerk shall so indicate with a
view to informing the president of the collegiate court of the corresponding circuit, the court
or the authority examining the matter, so that the measures deemed appropriate may be
adopted with a view to identifying the home address. If, in spite of the investigation, the home
address remains unknown, the first notification shall be published at the cost of the
complainant, in accordance with the provisions of the Federal Code of Civil Procedures. …

1330. As the plaintiff did not demonstrate any interest in calling upon the injured third parties to
appear before the court, and as the time limits established for publication and accordingly
being in a position to call them had elapsed, there was a flaw in the procedure attributable
to Napoleón Gómez Urrutia which prevented the judge from examining the case on the
merits. On 7 June 2007, the decision became final as no appeal had been filed against it.

1331. The Government draws the following conclusions:
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(1) The acts described by the IMF in its various communications, supplemented by
additional information provided by Napoleón Gómez Urrutia, do not constitute an
infringement by the Government of Mexico of the principle of freedom of association
and the right to organize set out in ILO Convention No. 87.
(2) The events reported by the IMF – consisting of the decision of the General Vigilance
and Justice Council of the SNTMMSRM to remove from office the union’s National
Executive Committee – are related to an internal union conflict, for which reason the
present matter should not be examined by the Committee on Freedom of Association.
(3) In the event that the Committee should decide to examine case No. 2478 on the
merits, the Government of Mexico reiterates that the General Directorate of the
Registry of Associations does not elect, appoint or remove from office union leaders,
as it is not empowered to do so. They are elected exclusively by the members of each
union, in accordance with the Federal Labour Act and the statutes of the union. The
Federal Labour Act clearly establishes that the role of the General Directorate of the
Registry of Associations is confined to acknowledging, or in other terms, registering
the decisions of unions. The General Directorate of the Registry of Associations
accordingly complies with the general principle of law that “authorities only do what
they are legally empowered to do”.
(4) It further recalls that the collective rights of Napoleón Gómez Urrutia and the
members of the National Executive Committee over which he presided have been
protected, as on several occasions they have been able to exercise their right to turn to
the competent administrative and judicial authorities to challenge decisions by
authorities that they deem prejudicial to their legal interests.
(5) The executive authorities have no hesitation in complying with and giving effect to
court rulings. Accordingly, on 16 April 2007, in accordance with the ruling of the
Fourth Collegiate Amparo Court of the First Circuit, the General Directorate of the
Registry of Associations reinstated the acknowledgement of the members of the
executive committee of the SNTMMSRM, whose Secretary-General is Napoleón
Gómez Urrutia, and the legal effects of the acknowledgement.
(6) In light of the foregoing, case No. 2478 must be disregarded by the Committee on
Freedom of Association as the reason for the complaint, which was the
acknowledgement issued by the General Directorate of the Registry of Associations
of 16 February 2006, has lapsed.

1332. In its communication dated 2 May 2008, the Government reiterates that Case No. 2478
must be disregarded by the Committee on Freedom of Association as the reason for the
complaint has lapsed, in view of the fact that on 16 April 2007 the General Directorate of
the Registry of Associations of the STPS reinstated and restored the legal effects of the
acknowledgement of the members of the executive committee of the SNTMMSRM, of
which the Secretary-General is Napoleón Gómez Urrutia.

1333. With reference to the last communication of the IMF (of 29 January 2008), the
Government indicates that it categorically denies and refutes the IMF’s allegations that it
has continually attacked the SNTMMSRM through the use of the police forces and the
military to break strikes; the violation of the civic rights of members of the union through
attacks, intimidation and arbitrary arrest; grave violations of internationally recognized
labour rights through deception and manipulation of the facts and the law; and the full
complicity of the STPS, which is alleged to have helped Grupo México to establish a
“counter-union” to undermine the SNTMMSRM.
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1334. The Government expresses concern that allegations of this nature are made so lightly and
without being supported by evidence, which discredits the present ILO supervisory
procedure. Furthermore, the allegations are not material to the substance of Case No. 2478.

1335. Case No. 2478 is based on the decision by the General Vigilance and Justice Council of the
SNTMMSRM to replace the national executive committee of the union, with the decision
being acknowledged by the General Directorate of the Registry of Associations of the
STPS by means of the acknowledgement of 16 April 2006, based on the information
provided by the General Council. The latter information was received by the Secretariat of
Labour in accordance with the principles of due process and good faith set out in
section 13 of the Federal Act on administrative procedures, although the above authority
cannot prejudge the authenticity or veracity of the internal decisions of trade unions.

1336. The Government observes that the communication sent by the IMF to the ILO in which it
submits documents that it considers to be additional evidence in Case No. 2478 addresses
aspects that are not related to the issues that gave rise to the case. Most of the events
occurred after 16 April 2007, the date of the reinstatement and restoration of the legal
effects of the acknowledgement of the members of the executive committee of the
SNTMMSRM, of which the Secretary-General is Napoleón Gómez Urrutia. The
Government adds that the General Directorate of the Registry of Associations of the STPS
is prevented from modifying the acknowledgement at its own initiative, although the acts
of administrative authorities are valid until a ruling is issued by the courts striking them
down, in accordance with section 8 of the Federal Act on administrative procedures.

1337. The Government enumerates the annexes and documents submitted by the IMF in support
of its allegations of 29 January 2008 and observes that they do not contain new evidence or
allegations relating to Case No. 2478, for which reason they must be disregarded.
Nevertheless, with a view to contributing in good faith to the work of the ILO Committee
on Freedom of Association, the Government provides the following information.

1338. With regard to the events at the mine in La Caridad de Nacozari, Sonora, on 11 August
2007, the Government indicates that on 11 August 2007 there was a confrontation between
50 former miners and 200 members of chapter 207 of the SNTMMSRM in relation to the
dispute concerning the trade union representation of the enterprise Mexicana de Cobre,
owned by the Grupo México, during which sadly the death occurred of Reynaldo
Hernández González, former worker at the La Caridad mine.

1339. The Office of the Attorney-General of the State of Sonora reported that the Joint Agency
of the Public Prosecutor, located in Cumpas, Sonora, the jurisdiction of which includes the
municipality of Nacozari de García, initiated preliminary investigation No. 208/2007 into
the person or persons responsible for the criminal manslaughter of Reynaldo Hernández
González.

1340. The Joint Agency of the Public Prosecutor, located in Cumpas, Sonora, undertook several
visual inspections of the scene of the events, and of various vehicles which were
abandoned and seized at the scene of the events.

1341. Several statements were taken from which it is concluded that a group of former workers
were endeavouring to prevent access to the mine as a means of exerting pressure for their
reinstatement. Furthermore, the statements showed that on the day of the events the group
of former workers were intending to take over the mine installations, for which purpose
they were in possession of sticks and stones to take over the entry lodges giving access to
the installations, when they were surprised by a group of workers who were leaving the
mine and blocked their passage, at which time the two groups engaged in violent
confrontation. With a view to avoiding the confrontation, the former workers proceeded
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towards the foundry area, where they were once again caught, with a further confrontation
ensuing. However, they continued until they came alongside the airport, where a
considerable number of miners were blocking their way. It was here that there was a third
confrontation and where it is deduced that the injuries were sustained which resulted in
Reynaldo Hernández González losing his life.

1342. The Joint Agency of the Public Prosecutor, located in Cumpas, Sonora, is continuing to
take statements from several persons who were present at the events of 11 August 2007,
and has also issued several requests for information to clarify the facts. Preliminary
investigation No. 208/2007 is accordingly being pursued.

1343. Contrary to the allegations contained in the IMF’s communication, the Office of the
Attorney-General of the State of Sonora maintains that no miner was mortally wounded by
being shot in the head. There is no witness or member of the family of Reynaldo
Hernández González who claims that he was killed by a projectile from a firearm. The
formal truth concerning the death of Hernández González, in accordance with the legal
findings of the autopsy conducted on 12 August 2007, was that the cause of death was:
“laceration and cerebral haemorrhage resulting from cranial-encephalic traumatism
producing an elliptical fracture of the parietal bone with the introduction of bone
fragments into the left cerebral parietal lobe caused by an object with blunt edges”. This
finding was verified by the personnel of the National Human Rights Commission, who
attended by invitation of the Governor of the State of Sonora.

1344. With reference to the alleged attacks on 20 workers, according to preliminary investigation
No. 208/2007 by the Agency of the Public Prosecutor located in Cumpas, Sonora, seven
persons were detained on the scene of the events and appeared before the competent agent
of the Public Prosecutor. Personnel of the National Human Rights Commission
interviewed each of the seven persons, none of whom complained of any type of physical
or psychological ill-treatment. Furthermore, the seven statements made to the Public
Prosecutor in the presence of counsel for the defence are contained in the file on the
investigation, but no reference is made to ill-treatment or torture. The file on the
investigation also contains seven medical certifications for the same seven persons,
accompanied by seven corroborating investigations by the Office of the Public Prosecutor.
It should be noted that these persons were detained in accordance with the terms and
conditions established by the applicable legal provisions.

1345. In relation to the claim by the family of Reynaldo Hernández González that they were
denied access to his body for five days without any explanation by the authorities, the file
on the investigation contains a report on the identification and delivery of the body to
Nancy Jesús Hernández García and Mirna Hernández García, daughters of the deceased.
The body was handed over two days after the events which resulted in the death of
Hernández González, although it should be noted that during those two days the following
action and investigations were undertaken by the Office of the Public Prosecutor: the
autopsy investigation to determine the cause of death (to carry out the autopsy and issue
the respective findings it was necessary to transfer the body to the city of Hermosillo,
Sonora), toxicological tests, a sodium radizonate test and certification by the authorities.

1346. With regard to the election of a union to represent the workers in eight units of Grupo
México, the Government indicates that on 29 June 2007 the Federal Conciliation and
Arbitration Board received from the National Union of Mine Exploration, Exploitation and
Production Workers of the Republic of Mexico (SNTEEBMRM), of which the SecretaryGeneral is Rupertino García Reyes, a request for the registration of the collective
agreement in eight enterprises of Grupo Minera México, located in Chihuahua, Sonora,
Coahuila and San Luis Potosí.
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1347. In accordance with the respective legal procedures, the Federal Conciliation and
Arbitration Board on 5 September 2007 issued the certification of the ballot in which the
workers in each of the eight work centres of Grupo Minera México (Unidad Santa Bárbara,
in Chihuahua; Planta Nueva Rosita, in Coahuila; Beneficiadora de Concentrados, Unidad
La Caridad and Planta de Cal, in Sonora, and in the Planta San Luis, Refinería Electrolítica
de Zinc and Unidad Charcas in San Luis Potosí) freely and transparently cast their votes to
choose the union to which they wished to belong. It should be noted that these ballots were
held simultaneously in four federated entities, in the presence of the public certifying
officers of the Federal Conciliation and Arbitration Board and also in the presence of
federal labour inspectors, as well as representatives of each of the unions and enterprises.

1348. The results of the ballots were as follows:
Ballot No.

Enterprise

IV-219/2007

Minerales Metálicos del Norte, SA
de CV Unidad Santa Bárbara

IV-220/2007

Total votes

For the
SNTEEBMRM

For the
complainant
mining union

764

764

0

Mexicana de Cobre, SA de CV
Beneficiadora de Concentrados

786

780

6

IV-221/2007

Industrial Minera México, SA
de CV Planta Nueva Rosita

235

185

50

IV-222/2007

Industrial Minera México, SA
de CV Planta San Luis

243

243

0

IV-223/2007

Mexicana de Cobre, SA de CV
Planta de Cal

16

16

0

IV-224/2007

Industrial Minera México, SA de CV
Refinería Electrolítica de Zinc

434

386

48

IV-225/2007

Mexicana de Cobre, SA de CV
Unidad La Caridad

658

655

3

IV-226/2007

Industrial Minera México, SA
de CV Unidad Charcas

729

687

42

3 865

3 716

149

Total

1349. Notwithstanding the outcome of the ballots, in which the SNTEEBMRM obtained over 96
per cent of the final votes cast in all work centres, and in order to comply with the right of
the parties to be heard, the Federal Conciliation and Arbitration Board ordered the holding
of hearings for the submission of evidence relating to the objections raised by the unions to
the ballots.

1350. On 15 October 2007, the Federal Conciliation and Arbitration Board notified the parties of
its findings, in which it declared the SNTEEBMRM to be the new accredited party to the
collective labour agreements in eight enterprises of the Grupo Minera México, in place of
the SNTMMSRM, which was accordingly replaced as the accredited trade union in those
work centres (Bulletins Nos 057 and 071 of the STPS, dated 5 September and 15 October
2007, are attached as Annexes 2 and 3, respectively).

1351. The SNTMMSRM lodged direct amparo actions against the decisions of the Federal
Conciliation and Arbitration Board, which are currently before the competent jurisdictions.

1352. With reference to the strike in the Cananea mine, the Government indicates that on 30 July
2007 the SNTMMSRM called a strike in the Cananea mine in Sonora on the grounds of
inadequate occupational safety and health conditions. The enterprise exercised its right to
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request the Federal Conciliation and Arbitration Board to examine the reasons for the
calling of the strike and, as appropriate, to declare it unlawful. The Board requested the
union to provide clarifications on the occupational safety and health violations which had
led to the calling of the strike.

1353. After complying in full with the procedures set out in the Federal Labour Act, the Federal
Conciliation and Arbitration Board decided to declare the strike unlawful. It found that the
reasons put forward by Grupo Minera México for declaring the strike unlawful were valid
as the mining union had not complied with article 174 of its statutes and declaration of
principles, which provides that a strike has to be approved by an extraordinary general
assembly convened for that purpose.

1354. The Federal Conciliation and Arbitration Board found that the mining union had failed to
comply with this requirement, as it had omitted to attach the record of the above assembly
to the claims made when issuing the strike notice, and that it had also failed to attached
copies or records of the convocation indicating the date on which the extraordinary general
assembly would be held. Accordingly, the union failed to submit in full and at the
appropriate time these essential elements as proof of the lawful nature of the strike action.

1355. On 11 January 2008, the Federal Conciliation and Arbitration Board notified the
SNTMMSRM that the strike called by the union at the Cananea mine on 30 July 2007 had
been declared unlawful.

1356. The Federal Conciliation and Arbitration Board reached this decision in strict compliance
with the measures ordered by the First Collegiate Labour Court of the First Circuit which,
on 21 December 2007, set aside the first decision issued by the Federal Board on the
present case and ordered it to reach another decision.

1357. The decision of the Federal Conciliation and Arbitration Board was issued on the grounds
of failure to meet the requirements set out in the law, based on evidence that included
notarial acts submitted by both the SNTMMSRM and by the enterprise certifying that the
strike did not begin at the time previously indicated by the union in the strike notice, and
that this constituted failure to meet a formal requirement to this effect in conformity with
the Federal Labour Act.

1358. Under the terms of section 932(I) of the Federal Labour Act, the workers were under the
obligation to return to work within a period of no longer than 24 hours and in the case of
those who fail to do so the enterprise may terminate their employment relationship without
incurring any liability.

1359. With a view to ensuring the right to work, as set out in both the Political Constitution of
the United States of Mexico and the Federal Labour Act, the Federal Conciliation and
Arbitration Board requested the assistance of the federal forces of order and those of the
State of Sonora to ensure that the workers were provided with the necessary guarantees so
that they could with absolute freedom return to work in the Cananea mine (Bulletin
No. 002 of the STPS, dated 11 January 2008, is attached as Annex 4).

1360. The Government categorically denies the allegation in the IMF’s communication that 700
members of the armed forces of the army and the federal security forces were called to
expel the strikers from the entrances to the mines and rebuts the allegation that the police
and soldiers fired rubber bullets and tear gas against the workers. On the contrary, the
presence of the security forces was fully justified to guarantee the full exercise of the right
to work, the right of association and freedom of movement, as set out in the Political
Constitution of the United States of Mexico, and to prevent potential confrontations and,
where necessary, contain acts of provocation.
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1361. The SNTMMSRM lodged an amparo action against the above decision of the Federal
Conciliation and Arbitration Board with the Sixth District Labour Court of the Federal
District.

1362. On 12 January 2008, the Federal Conciliation and Arbitration Board was notified of the
interim suspension order issued by Sixth District Labour Court of the Federal District to
the SNTMMSRM against the decision of the Federal Board. In its operative part, the
interim suspension was granted:
… for the purpose of preventing the employment contracts of strikers from being
considered to be terminated when they continue to maintain the strike; but leaving open the
possibility for negotiation where the strike was called, of a return to work by non-striking
workers and by strikers who voluntarily wish to return to work; all while the merits are
determined of the amparo action lodged against the decision to declare the strike unlawful
and, until a final decision is reached on its suspension ….

1363. On the basis of this court ruling, the Cananea mine could keep its doors open for any
worker who decided to return to work, and the possibility was retained of maintaining its
normal production until it was decided to the contrary by the courts, either when deciding
on the definitive suspension of the impugned decision, or ruling on the substance of the
amparo action lodged against the decision by the Federal Conciliation and Arbitration
Board to declare the strike unlawful (Bulletin No. 003 of the STPS, dated 12 January 2008,
is attached as Annex 5).

1364. On 21 January 2008, the Sixth District Labour Court of the Federal District granted the
definitive suspension of the decision in the amparo action lodged by the SNTMMSRM.
The operative part of the ruling reads as follows:
The definitive suspension of the impugned decision is granted for the purpose of
preventing the termination of the employment contracts of the strikers who are continuing to
maintain the strike; but leaving open the possibility for negotiation where the strike was
called, of a return to work by non-striking workers and by strikers who voluntarily wish to
return to work; all while the substance is being determined of the amparo action lodged
against the decision to declare the strike unlawful, in consideration that the normal operation
of the employer must be allowed.

1365. By this court ruling, it was confirmed that the Cananea mine could continue its normal
operations, as it was allowed to continue operating with any worker who so decided. At the
same time, it prevented the enterprise from terminating the employment contracts of
striking workers who did not return to work, and the declaration that the strike was
unlawful by the Federal Conciliation and Arbitration Board is maintained until the amparo
action is resolved on the merits.

1366. At that juncture, the STPS called for full effect to be given to the rulings of the judicial
authorities of the federation by all the parties to the matter. In this respect, the STPS:
–

demanded that the enterprise Mexicana de Cananea SA de CV undertook the
necessary work to guarantee optimal safety and health conditions in the mine;

–

invited miners in Cananea to decide in absolute freedom and in accordance with their
consciences whether to return to work, on condition that they were guaranteed the
safety measures to do so; and

–

urged the leadership of the mining union not to place personal interests and factors
unrelated to work before the interests of the majority of the workers (Bulletin No. 007
of the STPS, dated 21 January 2008, is attached as Annex 6).
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1367. In parallel with the judicial proceedings, with a view to addressing the problem arising out
of the obstruction measures by the members of the SNTMMSRM to prevent contracted
third parties from entering the Cananea mine, and in order to prevent the issue from
escalating, the Secretary of Labour and Social Insurance, Javier Lozano Alarcón, called the
representatives of the union, the enterprise Mexicana de Cananea SA de CV and the
authorities of the State Government of Sonora and the municipality of Cananea to separate
meetings, which were held on 3 April 2008.

1368. The problem was that the enterprise had hired third parties to carry out work in the
Cananea mine, without complying with clause 353 of the collective labour agreement
which, in its operative part, establishes the prior requirement for the enterprise to request in
writing the conclusion of an agreement with the union to the effect that the contracted
enterprises may undertake such work as is not performed by unionized employees. This
was unrelated to the notifications issued by the enterprise to the union concerning work
which does not correspond to the normal operation of the plant.

1369. In view of the above, the STPS considered that, in accordance with the definitive
suspension granted by the Sixth District Labour Court of the Federal District, the
SNTMMSRM should not prevent the entry of striking workers or non-strikers who
voluntarily wished to return to work. At the same time, it considered that until a final
ruling was handed down on the amparo action, which would determine whether or not the
strike at the Cananea mine was lawful, or an agreement was concluded on this subject, it
was appropriate for the enterprise to refrain from hiring third parties for work which
corresponded to the operations normally performed by unionized employees. It should be
noted that this position was supported by the representatives of the State and municipal
authorities present at the meetings (Bulletin No. 047 of the STPS, dated 3 April 2008, is
attached as Annex 7).

1370. Finally, the Government indicates that on 28 April 2008, the Federal Conciliation and
Arbitration Board found that the strike in the Cananea mine was legal. The ruling was
issued in compliance with measures ordered by the First Collegiate Labour Court of the
First Circuit, which had recently confirmed the amparo granted by the Sixth District
Labour Court of the Federal District to the SNTMMSRM, which considered that the strike
should be declared lawful.

1371. The Government adds that partial operations had been continued in the mine by workers
who had so decided in accordance with the definitive suspension granted by the Sixth
District Labour Court of the Federal District in the amparo action that was under review.
As from the notification of this new decision by the Federal Conciliation and Arbitration
Board, there will be no operations in the mine as the strike was declared legal, until the
parties reach agreement to end the work stoppage.

1372. The above shows that the SNTMMSRM had access to the legal relief and remedies
envisaged by the Mexican legal system, which it exercised in due time and in appropriate
form before the competent administrative and judicial authorities (Bulletin No. 052 of the
STPS, of 3 April 2008, is attached as Annex 8).

1373. In addition, the Committee on Freedom of Association is informed that, irrespective of the
strike that is continuing, the STPS has remained attentive to the measures that are being
undertaken to reinforce the safety and health conditions in the installations of the Cananea
mine. This is illustrated by the fact that, as a result of the conciliatory discussions held
between 7 and 9 March 2008, the personnel of the General Directorate of the Federal
Labour Inspectorate of the STPS carried out an extraordinary safety and health inspection,
with the participation of the members of the safety and health committee, the employer
representative and members of the SNTMMSRM. During the inspection, several violations
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were detected and a total of 261 technical safety and health measures were ordered, of
which the enterprise has given effect to 209, while none of the 52 remaining measures are
considered sufficiently serious to prevent work in the mine.

1374. In the hypothesis that work returns to normal in the mine, the STPS will carry out another
extraordinary inspection to verify full compliance with the applicable standards.

1375. Through the STPS, the Government is leaving the door open for dialogue and conciliation
between the union and the enterprise with a view to achieving worthwhile and permanent
labour peace between the parties, although it does not and will not accept undue pressure
or blackmail to resolve matters that are unrelated to labour issues.

1376. The Government reiterates the conclusions set out in its previous communications and
indicates that the IMF’s communication, in which it submitted documents that it considers
to be additional evidence in Case No. 2478, do not constitute new allegations that have to
be taken into account in the examination of the case by the Committee on Freedom of
Association, as explained and demonstrated by the Government of Mexico in the
comments referred to above. The communication should therefore be disregarded.

1377. The Government indicates that it regrets and condemns the death of Reynaldo Hernández
González on 11 August 2007. In view of the nature of the circumstances, the local
authorities in the State of Sonora will investigate and, where appropriate, impose the
necessary punishment for Mr Hernández’s death and the offences which may arise
concerning the mine’s installations. Notwithstanding the above, it is not for the Committee
on Freedom of Association to take a position on this regrettable incident until the
competent national authority has determined whether it is related to the effective
application of the general principles of freedom of association, which are within the
mandate of the Committee. Moreover, examination by the Committee could prejudice the
outcome of these procedures.

1378. The Government adds that it has at all times complied with the rulings of the courts
relating to the strike notice in the Cananea mine and remains attentive concerning the
measures that are being taken to improve the safety and health conditions of the mine’s
installations.

1379. In a communication dated 14 May 2008, the Government indicates that the General
Directorate of the Registry of Associations cannot interfere with the internal will of the
trade unions themselves, since its activities are guided by the principle of legal certainty
and good faith; for this reason, it is confined to taking note of their decisions and cannot
revoke their acts as this would constitute interference with the right of workers to elect
their own representatives. In this respect, article 370 of the Federal Labour Code provides
the following:
Article 370 – Trade unions are not liable to be dissolved, suspended or to have their
registration cancelled by administrative act.

Similarly, Articles 3 and 4 of Convention No. 87 on freedom of association and protection
of the right to organise provide that:
Article 3
1.

Workers’ and employers’ organisations shall have the right to draw up their constitutions
and rules, to elect their representatives in full freedom, to organize their administration
and activities and to formulate their programmes.

2.

The public authorities shall refrain from any interference which would restrict this right
or impede the lawful exercise thereof.
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Workers’ and employers’ organisations shall not be liable to be dissolved or suspended
by administrative authority.

1380. The Government adds that the Committee on Freedom of Association itself has indicated
that “the cancellation of registration of an organization by the registrar of trade unions is
tantamount to the suspension or dissolution of that organization by administrative authority
and that such measures constitute serious infringements of the principles of freedom of
association”. As a result, the national courts which are entrusted with interpreting the
application of legal norms in Mexico have decided that the registration which is granted to
a trade union on the basis of its establishment and the registration granted to its executive
committee following elections, or modifications based on the statutes of the organization,
are procedures which are treated in a similar manner, note being taken of them, and are
after all considered as analogous. For this reason, if the General Directorate of the Registry
of Associations had set aside the acknowledgement of 17 February 2006 without the
intervention of the judiciary, this would have constituted a cancellation by administrative
act which would fragrantly violate the provisions mentioned above, as well as freedom of
association principles.

1381. These facts coincide with other decisions of the Committee on Freedom of Association
itself, namely, that cancellation of a trade union’s registration should only be possible
through judicial channels and legislation which accords the minister the complete
discretionary power to order the cancellation of the registration of a trade union, without
any right of appeal to the courts, is contrary to the principles of freedom of association.

1382. Since the acknowledgement is considered under the national legal system as an
administrative act, it can only be declared null and void by the judicial authority according
to article 8 of the Federal Act on Administrative Procedures; this is what happened in this
specific case, the competent tribunal having nullified the acknowledgement of 17 February
2006, as previously indicated to the Committee. In this regard, the abovementioned article
provides the following:
Article 8
The administrative act will be valid as long as its nullity has not been declared by an
administrative or judicial authority. Article 17 of the Political Constitution of the United States
of Mexico guarantees that justice will be impartial and the authorities which carry out judicial
functions are under an obligation to observe this guarantee.
Article 17
No one will take justice in his own hands or resort to violence to claim his rights.
Everyone has the right to obtain justice in the courts which will be expeditious within the
framework and limits set by the laws, and hand down decisions in a prompt, impartial and
complete manner. The administration of justice shall be free of charge and, therefore, legal
costs shall be prohibited …

1383. In this respect, one of the characteristics of the guarantee of the administration of justice is
promptness on the basis of the limits and deadlines established to this effect by law and not
on the basis of the time it takes since a judicial action is lodged until the competent
authority issues a resolution, as within these proceedings, the parties could have recourse
to various appeals and instances which form part of the proceedings, so that, as a result, the
judge takes more time to hand down a final decision. Thus, the time which elapsed
between the date on which the General Directorate of the Registry of Associations ordered
the registration of the acknowledgement and the date when it rendered it invalid as a result
of the implementation of the decision handed down by the tribunal, does not constitute in
any case a malicious delay in justice but rather the time corresponding to the deadlines set
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by the law and which are necessary for the settlement of the proceedings instituted by the
parties.

1384. Despite the above, the Government carried out through the STPS various activities to
favour dialogue between the SNTMMSRM and the Minera Grupo Mexico enterprise,
among which the following stand out: various formal meetings between the enterprise and
the miners’ union at the conciliation unit of the STPS and various high-level meetings held
with the representatives of both parties. Some of these took place on 3, 20, 21 and
24 August; 5 November and 6 December 2007. Moreover, other meetings were carried out
with the participation of the Secretary of Labour and Social Insurance. In particular, during
the meeting of 20 August 2007, the STPS set out a plan of negotiations which contained
the main issues requiring an agreed solution between the parties.

1385. In the abovementioned meetings, the SNTMMSRM insisted that a condition for the
resolution of the disputes with the enterprise was the final settlement of the labour and
economic claims against its Secretary-General; many requests among these have nothing to
do with supposed trade union issues and the claims of the trade union exceed by far the
supposed contractual violations in the area of occupational safety and health which gave
rise to the escalation of the strikes: withdrawal from penal proceedings, higher
compensation to the families of the victims of the accident in Pasta de Conchos, and the
recovery of bodies, withdrawal of the request for certification as the bargaining agent
which was granted to the other trade union and had already been processed successfully
more than a month ago; and the payment of many millions of moral damages to the
miners’ union and Napoleón Gómez Urrutia.

1386. Later on, on 14 December 2007, the head of the STPS sent a new official letter both to the
Secretary-General of the miners’ union and the President of the Grupo México enterprise,
asking them to nominate a representative with full powers in order to have another try at
conciliation.

1387. Both the enterprise and the SNTMMSRM nominated their representatives with whom two
meetings took place. During these meetings, the enterprise expressed its willingness to
look for a legal way out on condition that the miners’ union will stop interfering with the
mining unit of Cananea. The position of the union was once again to place the issue of the
penal status of its Secretary-General before any industrial issue, requesting in particular
that:
1.

Grupo México take on the charges which could be imputed on the trade union and
Napoleón Gómez Urrutia as a result of the economic claims brought to the courts by
various workers and the claims which could be brought in the future by other workers, so
that Grupo México would undertake to leave the union in peace and unharmed.

2.

Grupo México would also undertake the obligation to pay the union and Napoleón
Gómez Urrutia the damages caused by the claims lodged by these workers.

1388. During 2008 after various meetings held between the head of the STPS and members of
the National Executive Committee of SNTMMSRM with their lawyers, in order to
establish an agenda on the problems which led to the complaint, a first meeting was held
on 10 March with representatives of the enterprise miners union, in order to find a solution
to the problem of the strike movements in the mining units. Moreover, on 19 March a
second meeting took place. It should be noted that it was the first time in practically two
years that representatives of the miners union met with the President of Minera México
SA. During this round of negotiations the issues discussed related, among other things, to
occupational safety and health and the check-off of trade union fees. In this context, the
Government of Mexico, in conformity with its observations in this communication, made it
clear that it has acted and will continue to act in strict observance of the legal framework
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and in full respect of the findings of the judicial authority, so as to privilege the spirit of
conciliation and legality and to respect trade union autonomy and freedom of association.

C.

The Committee’s conclusions

Removal from office of the executive committee
of the complainant union
1389. The Committee notes that the complainant organizations allege the violation of Convention
No. 87 by the General Directorate of the Registry of Associations of the STPS through the
irregular and unlawful “acknowledgement” and registration of an alleged decision –
which in their view is unlawful and in breach of the statutes – by the General Vigilance
and Justice Council of the complainant union to remove from office the executive
committee presided over by Napoleón Gómez Urrutia and to replace it on an interim basis
(until the next general assembly of the union) by another executive committee presided
over by Elías Morales Hernández. In the view of the complainant organizations, these acts,
together with others indicated in other allegations, are related to the complicity between
the labour authorities and Grupo México and the political persecution of the union by the
authorities in view of the union’s action to oppose legal and fiscal reforms that are
contrary to workers’ rights and to press for wage increases. According to the unions, the
authorities committed various unlawful acts through their failure to undertake an
appropriate examination of the circumstances before issuing the acknowledgement of the
provisional executive committee (which, according to the complainants, was issued on the
same day that it was submitted to the Vigilance Council, even though acknowledgement
processes take months) and its subsequent failure to identify the consequences deriving
from acts related to the flaws in the alleged decision by the union’s General Vigilance and
Justice Council. Among other flaws, the complainant organizations indicate that the
labour authorities failed to discover that the imposed Secretary-General and other officials
were not active members of the union, nor the absence of participation by the plenary of
the National Executive Committee in the removal from office of the Secretary-General (the
complaint indicates that the General Vigilance and Justice Council did not hear the
executive committee that it removed from office, and that this was not taken into account
by the labour authorities, thereby violating its right of defence). Moreover, Elías Morales
Hernández, the new Secretary-General had been expelled from the union in May 2002, and
the labour authorities were unaware that one of the two signatories of the decision
removing the National Executive Committee from office certified before a notary that he
had not signed the document and an expert examination of the handwriting found that the
signature was false. A further signature was fake, as certified to a public notary. The
complainant organizations denounce the negative attitude of the authorities towards the
two general assemblies, one ordinary and the other extraordinary, which in March and
May 2006 came out in favour of the return of the executive committee that had been
removed and, in particular, deny that the quorum was not achieved, referring in this
respect to a union census from the year 2000 which was outdated. Finally, according to
the complainants, the allegation of the misappropriation of the union’s trust fund of
US$5 million, which was alleged to be at the origin of the removal from office of the
executive committee by the General Vigilance and Justice Council, was based on false
documents. There was also the failure to disclose a report by the National Banking and
Currency Commission which confirmed that the union leader Napoleón Gómez Urrutia
had not committed the offence of money laundering in relation to the trust fund of
US$55 million and an investigation is being carried out of the former Federal Prosecutor
of Mexico and the Deputy Prosecutor-General for the alleged failure to disclose the
report. According to the complainants, an independent hearing exonerated Napoleón
Gómez Urrutia of all charges of theft and misappropriation. The complainants emphasize
the enormous damage caused by the acts of the authorities, including prejudice to society,
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particularly considering that, according to the complainant, the events described in the
complaint resulted in the stoppage of work on 1 March 2006 by over 270,000 workers in
the 130 branches of the complainant union to demonstrate their repudiation of the interim
Secretary-General, who had been imposed unlawfully.

1390. The Committee notes the Government’s statements challenging the receivability of the
complaint as, in its view, it relates to an internal union conflict consisting of the decision
by the General Vigilance and Justice Council, which was within its competence, to remove
from office the National Executive Committee based on the alleged misappropriation of
US$55 million from a trust set up in favour of the workers of the union. The Government
explains that it did not elect, appoint or remove from office trade union leaders, but
confined itself to issuing acknowledgements, or in other words registering the decisions of
the union’s General Vigilance and Justice Council without interfering in the internal
affairs of the union. The Committee notes that according to the Government the General
Directorate of the Registry of Associations is prevented from modifying or revoking the
acknowledgement at its own initiative since in accordance with the law the acts of
administrative authorities remain valid until such time as they are set aside by court order.
According to the Government, if the General Directorate had set aside the
acknowledgement of 17 February 2006 without the intervention of the judiciary, this would
have constituted a cancellation by administrative act which would be contrary to
Convention No. 87; under the principles of respect for the rule of law and good faith
established in article 13 of the Federal Law on Administrative Procedure, this authority
cannot prejudge the authenticity or veracity of the internal decisions of trade unions. The
Government adds that the Mexican legal system offers the necessary judicial remedies to
review decisions by the labour authorities which do not meet with agreement (remedies
which have been used in the present case), and that the decisions of the labour authority
were adopted on the basis of factual and legal elements and were therefore lawful. The
Committee takes due note of the Government’s statement concerning the duty of the
General Vigilance and Justice Council to take immediate action in the event of grave faults
by union officials (sections 58(III) and 275 of the statutes) and the duty of the authorities
of the SL to ensure that the applications that are submitted to them are in compliance with
all the requirements set out in the provisions that are in force. The Committee observes
that the Government has not referred to the various flaws described by the complainant
organization, with the exception of the alleged forgery of the signature of a member of the
General Vigilance and Justice Council, in relation to which it indicates that the injured
party initiated penal action. The Committee requests the Government to send its
observations in this regard.

1391. In the view of the Committee, there may have been an element of internal union affairs in
the removal from office of the National Executive Committee of the union since, as
indicated by the Government, the removal from office occurred following complaints by
groups of workers and such denunciations are resolved by a body envisaged in the union’s
statutes for that type of complaint. Nevertheless, the complaint must be found receivable as
the complainant organization has described a series of flaws relating to the exercise of the
right of defence by the executive committee that was removed from office and the lawful
operation of the union’s General Vigilance and Justice Council (forged signatures, the
appointment as Secretary-General of a person who had not been a member of the union
since 2000, etc.), which as a minimum should have resulted in the administration
conducting an exhaustive investigation to clarify the facts, particularly in view of the fact
that, as the Government indicates, one of the members of the General Vigilance and
Justice Council filed penal charges with the Attorney-General of the Republic for the
alleged falsification of documents.

1392. The Committee notes the new information provided by the Government, in particular to the
effect that the final judicial decision which ordered the annulment of the acknowledgement
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of the new executive committee and considers in the light of the new information provided
by the Government, that the acknowledgement or registration of the new executive
committee by the authorities amounts to conduct that is not compatible with Article 3 of
Convention No. 87, which establishes the right of workers to elect their leaders in full
freedom. The Committee notes in this regard that, according to the Government, the
judicial authorities in the second instance on 26 March 2007 granted amparo to the
executive committee and ordered the (labour) authorities to set aside the decision of
17 February 2006 (removing the executive committee from office), and that this order was
given effect by the authorities. While it takes note of the Government’s statement according
to which the time which elapsed does not constitute a malicious delay in the administration
of justice but that it is the time which corresponds to the deadlines set by law when the
parties have recourse to appeals and instances, the Committee is bound to deplore the
excessive length of the judicial procedures relating to this case and the grave prejudice
that this has caused to the complainant union. The Committee requests the Government to
examine measures with the social partners – legal or other reforms – to guarantee
expeditious justice in relation to the exercise of trade union rights.

1393. The Committee requests the Government to keep it informed of the outcome of the criminal
action for the falsification of documents brought by one of the members of the union’s
General Vigilance and Justice Council.

1394. With regard to the refusal by the labour authorities to accede to the requests of the
extraordinary and ordinary congresses (assemblies) of March and May 2006 in relation to
the return of the executive committee that had been removed from office, presided over by
Napoleón Gómez Urrutia, the Committee notes that, according to the Government, the
respective actions were halted by the courts in May 2007 on the grounds that Napoleón
Gómez Urrutia had no right to act or legal personality to appear before the court, and the
absence of legal interest. The Committee does not have copies of these rulings.
Nevertheless, taking into account the contradictions between the complainants’ version
and that of the Government on whether or not the statutory quorum was met for these
assemblies to be validly constituted, and as these matters are no longer timely, the
Committee considers that it is not necessary to pursue its examination of the allegations
relating to the assemblies.

Allegations relating to other measures against the
Secretary-General of the complainant union, other
members of the Union’s executive committee and
the union’s headquarters
1395. The Committee notes with concern that the Government has not replied in the context of
the present case to other grave allegations made by the complainants. The Committee
therefore urges it to reply without delay to the allegations concerning:
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–

the illegal freezing of the bank accounts of the union, of Napoleón Gómez Urrutia and
other union leaders;

–

the maintenance of charges against the Secretary-General of the union, Napoleón
Gómez Urrutia, for the misappropriation of the union’s trust fund of US$55 million
on the basis of false documentation and the manipulation of the legal system;

–

the armed assault on the main offices of the complainant union by Elías Morales and
armed accomplices, including the ransacking, theft and destruction of confidential
information; four of the attackers are alleged to have been arrested, but then released
two hours later;
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–

the pressure exerted on the Governor of the State of Coahuila, where the Pasta de
Conchos mine is located, to implicate Napoleón Gómez Urrutia in the Pasta de
Conchos mine tragedy, in which 65 miners were buried in an explosion as safety and
health standards had been disregarded in the mine;

–

the arrest warrants issued against the union leader, Napoleón Gómez Urrutia, based
on the failure of the authorities to disclose reports and despite the fact that an
independent hearing had exonerated him of all charges in relation to the
US$55 million fund referred to above (the criminal charges have been withdrawn by
four federal judges, but remain pending in Sonora and San Luis Potosí).

1396. The Committee recalls that the freezing of union bank accounts without adequate judicial
review and expeditious appeal constitutes serious interference by the authorities in trade
union activities, and that where the bank accounts of trade union leaders accused of
embezzlement of trade union funds are frozen, the Committee has pointed out that if,
following investigation, no evidence of misappropriation of trade union funds has been
found, it would be unreasonable for the accounts of the trade unionists, whether or not
they have remained in the country, to remain frozen [see Digest of decisions and
principles of the Freedom of Association Committee, fifth edition, 2006, para. 493]. In
view of the long period that has elapsed since the arrest warrants were issued and the fact
that the investigation is still continuing, in at least two jurisdictions, into matters related to
the trust fund of US$55 million, the Committee emphasizes that justice delayed is justice
denied and urges for a rapid conclusion of the judicial procedures.

Allegations concerning the death of a worker,
the capture and torture of 20 members of the
complainant union, the establishment of a
parallel union and the declaration that the
strike in the Cananea mine was unlawful
1397. Firstly, the Committee wishes to indicate that it considers the IMF’s communication dated
29 January 2008 (new allegations) to be fully receivable as it also contains serious
allegations of violations of freedom of association in the mining sector, submitted by one of
the complainant organizations.

1398. With regard to the death of Reynaldo Hernández González on 11 August 2007, a former
worker in the La Caridad mine, the Committee notes the Government’s statement that it
regrets and condemns the death and to the effect that: (1) there was a confrontation
between 50 former miners and 200 members of chapter 207 of the SNTMMSRM in relation
to the dispute concerning the trade union representation of the enterprise Mexicana del
Cobre; (2) the corresponding procedures are being followed and the Public Prosecutor is
continuing to conduct investigations, carry out inspections and take statements to clarify
the facts and for the possible imposition of penalties; (3) the autopsy excludes death
caused by a shot to the head (as indicated by the complainant organization), with the
findings of the autopsy indicating that the cause of death was cranial-encephalic
traumatism and that moreover no witness maintained that he was killed by a projectile
from a firearm; (4) it is not correct that the family of Reynaldo Hernández González was
denied access to the body for five days, as the identification process conducted by the
authorities involved the daughters of the deceased and the body was handed over two days
after the death (during those two days, the autopsy was carried out, which involved the
transfer of the body to the city of Hermosilla, as well as toxicological and other types of
tests).
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1399. The Committee deeply deplores the death of the worker Reynaldo Hernández González and
expects that the judicial proceedings will be completed as soon as possible. It requests the
Government to provide a copy of the ruling.

1400. With regard to the alleged capture of 20 members of the complainant union on 11 August
2007 who, according to the allegations, were tortured and detained for over 24 hours
following an ambush of buses belonging to Grupo México, the Committee notes that the
Government (which places the events, as indicated above, in the context of a confrontation
between groups of miners) indicates that only seven persons were detained and that, when
they were interviewed by the competent official of the Office of the Public Prosecutor, no
charges of any type were made alleging physical or psychological ill-treatment; nor is any
ill-treatment mentioned on the seven medical certificates for these persons, who had been
detained in accordance with the terms and provisions set out by the applicable laws and
regulations. The Committee requests the Government to indicate whether the seven trade
unionists concerned were released.

1401. With reference to the allegation concerning the establishment by Grupo México, with
assistance from the Secretariat of Labour, of an enterprise union to oppose the
complainant union and the pressure exerted on workers to vote for the new union, the
Committee notes the Government’s statements according to which: (1) it denies the
allegation that the STPS helped the enterprise to establish a “counter-union”; (2) the
complainant union was no longer the accredited union for the labour agreement following
the ballot requested from the Federal Conciliation and Arbitration Board by another union
on 29 June 2007; (3) the result of the ballot (held in the presence, in addition to the public
certifying officers of the Federal Board, of federal inspectors and representatives of each
of the unions and the eight enterprises of Grupo Minera México located in Chihuahua,
Sonora, Coahuila and San Luis de Potosí), in which the workers cast their votes freely and
transparently, was that the complainant union received under 4 per cent of the votes with
the other union obtaining over 96 per cent, with the latter accordingly being accredited for
the labour agreements in those work centres; (5) the complainant union lodged amparo
actions against the corresponding decisions of the Federal Conciliation and Arbitration
Board which are currently under review. The Committee requests the Government to
provide copies of the respective rulings of the judicial authorities.

1402. In relation to the allegation that the strike in the Cananea mine, which was called on
30 June 2007 because of the inadequate occupational safety and health conditions, was
declared illegal, the Committee notes the Government’s statements according to which:
(1) the Federal Conciliation and Arbitration Board considered valid the reasons for
finding the strike unlawful that were put forward by the enterprise Grupo Minera México
since, to be lawful a strike has to be approved in an extraordinary general assembly, which
was not demonstrated by the mining union, which failed to attach the records of the above
assembly to the claims made when issuing the convocation for the assembly; furthermore,
according to the documentation of the union and of the enterprise, the strike did not begin
at the time indicated by the union, contrary to the requirements of the law; (2) in view of
the above, on 11 January 2008, the Federal Board notified the mining union that the strike
called by the union on 30 July 2007 had been declared unlawful; (3) the decision of
11 January 2008 was issued by the Federal Conciliation and Arbitration Board in strict
compliance with the measures ordered by the First Collegiate Labour Court of the First
Circuit which, on 21 December 2007, had set aside the first decision issued by the Federal
Board in this case and ordered it to reach another decision; (4) under the terms of
section 932(I) of the Federal Labour Act, the workers are under the obligation to return to
work within a period of no longer than 24 hours and if they fail to do so the enterprise may
terminate the employment relationships of such workers without incurring any liability;
(5) with a view to ensuring the right to work of the workers, as set out in both the Political
Constitution of the United States of Mexico and the Federal Labour Act, the Federal
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Conciliation and Arbitration Board requested the assistance of the federal forces of order
and those of the State of Sonora to ensure that the workers were provided with the
necessary guarantees so that they could return to their jobs in the Cananea mine with
absolute freedom.

1403. In this respect, the Government categorically denies the allegation in the IMF’s
communication that 700 members of the armed forces of the army and the federal security
forces were called to expel the strikers from the entrances to the mines and rebuts the
allegation that the police and soldiers fired rubber bullets and tear gas against the
workers. On the contrary, according to the Government, the presence of the security forces
was fully justified to guarantee the full exercise of the right to work, the right of
association and freedom of movement, as set out in the Political Constitution of the United
States of Mexico, and to prevent potential confrontations and, where appropriate, contain
acts of provocation.

1404. The Committee also notes the Government’s statements that: (1) the SNTMMSRM lodged
an amparo action against the above decision (to declare the strike called on 30 June 2007
illegal) of the Federal Conciliation and Arbitration Board with the Sixth District Labour
Court of the Federal District which months later found that the strike should be declared
lawful, which was confirmed by the Collegiate Labour Court of the First Circuit in April
2008; on 28 April 2008, the Federal Conciliation and Arbitration Board, in compliance
with this ruling, declared the strike in the Cananea mine to be lawful; accordingly, the
strike is continuing and there will be no work in the mine until the parties reach
agreement; (2) the complainant union therefore had access to the legal relief and remedies
envisaged by the Mexican legal system and, moreover, through the STPS, the Government
is leaving the door open for dialogue and conciliation between the union and the
enterprise with a view to achieving labour peace; nevertheless, the STPS has taken
measures to reinforce safety conditions in the mine, ordering a total of 261 technical
measures; (3) between the lodging of the amparo action against the decision by the
Federal Board to declare the strike illegal and 28 April 2008, the Federal Board, as
indicated above, requested the assistance of the federal forces of order and those of the
State of Sonora to ensure that the workers could return to work in absolute freedom and to
guarantee the exercise of the right to work and prevent potential confrontations; on
12 January 2008, the Federal Board was notified by the judicial amparo authorities of the
provisional suspension of its decision to declare the strike unlawful, thereby permitting
negotiations, the return to work of those who so wished (and consequently the maintenance
of production) and ensuring that the contracts of employment of the strikers were not
considered to be terminated; on 21 January 2008, the Sixth District Court granted the final
suspension of the decision by the Federal Board; for its part, the STPS considered it
appropriate, while awaiting the final ruling on the amparo action for the enterprise to
refrain from hiring third persons for work which corresponded to the operations usually
performed by unionized personnel, as set out in the collective agreement.

1405. The Committee concludes, following the court ruling that the strike was lawful – and is
lawful – that the exercise of the right to strike in the Cananea mine was fully reinstated by
the courts on the basis of an amparo action, but the Committee emphasizes that the ruling
was handed down at the end of April 2008, even though it observes that in January 2008
there was a court decision ordering the interim suspension of the decision to declare the
strike unlawful. The Committee considers that as the strike was called on 30 July 2007 it is
bound to regret the long period that elapsed before it was fully reinstated by court order
and the prejudice that this caused to the complainant union and its members. The
Committee reiterates its previous conclusions on justice delayed and the need for
expeditious judicial procedures. The Committee also requests the Government to provide
more detailed observations on the alleged violent expulsion of strikers who were in the
entrances to the Cananea mine and in general on the intervention of the public security
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forces in this collective dispute (in respect of which the Government has only denied the
intervention of the army and refers to the presence of public security forces to guarantee
the right to work of non-strikers).

1406. The Committee requests the Government to reply without delay to the remaining
allegations of the IMF of 28 January 2008 relating to:
–

the death threats, abductions, illegal arrest and beating of miners belonging to the
union and their families;

–

the assault on 20 April 2006 by the forces of order on strikers engaged in protest
action in the Sicausta steelworks in the city of Lázaro Cárdenas in which the police
and soldiers injured over 100 workers and killed two after opening fire; and

–

the abduction, beating and death threats against the wife of Mario García Ortiz,
member of the executive committee of the complainant union, on account of “her
husband’s errors”; she was able to escape, but there was no investigation.

1407. The Committee urges the Government to carry out a full and independent investigation
without delay into all of the pending allegations and to keep it informed in this respect.
Finally, the Committee takes note of the various actions of the Government to favour
dialogue between the complainant trade union and the company, and calls on all the
parties concerned to continue to make efforts within the existing round of negotiations to
resolve the collective dispute to which this case relates.

The Committee’s recommendations
1408. In the light of its foregoing interim conclusions, the Committee urges the
Governing Body to approve the following recommendations:
(a) In light of the new information provided by the Government, the Committee
regrets the acknowledgement or registration by the administrative authority
of the interim executive committee imposed by the union’s General
Vigilance and Justice Council (and the consequent removal from office of
the executive committee presided over by Napoleón Gómez Urrutia) and
considers that the labour authorities engaged in conduct that is incompatible
with Article 3 of Convention No. 87, which establishes the right of workers
to elect their representatives in full freedom.
(b) Observing that the Government does not refer in detail to the various flaws
in the election process mentioned by the complainant, except with regard to
the alleged forgery of the signature of a member of the General Vigilance
and Justice Council, in relation to which it indicates that the injured party
initiated penal action, the Committee requests the Government to send its
observations in this regard.
(c) The Committee deplores the excessive length of the judicial procedures
relating to various aspects of this case and the grave prejudice that this has
caused to the complainant union and it requests the Government to examine
measures with the social partners – legal or other reforms – to guarantee
expeditious justice in relation to the exercise of trade union rights. The
Committee urges for a rapid conclusion of the judicial procedures.
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(d) The Committee deeply deplores the death of the worker, Reynaldo
Hernández González, expects that the judicial proceedings will be completed
as soon as possible and requests the Government to provide a copy of the
ruling.
(e) The Committee requests the Government to indicate whether the trade
unionists captured on 11 August 2007 were released.
(f) The Committee requests copies of the decisions handed down by the courts
concerning the ballot for the union accreditation for collective agreements
in eight enterprises.
(g) The Committee requests the Government to provide more detailed
information on the alleged violent expulsion of strikers who were in the
entrances to the Cananea mine and in general on the intervention of the
public security forces in the present collective dispute.
(h) Noting with concern the gravity of the other pending allegations in relation
to which the Government has not replied in detail and which include arrest
warrants, the freezing of union accounts, threats and acts of violence,
including the death and injury of trade unionists, the Committee urges the
Government to reply to these allegations without delay, to conduct a full and
independent investigation and to keep it informed in this respect.
(i) The Committee calls on all the parties concerned to continue to make efforts
within the existing round of negotiations to resolve the collective dispute to
which this case relates.

CASE NO. 2317
REPORT IN WHICH THE COMMITTEE REQUESTS
TO BE KEPT INFORMED OF DEVELOPMENTS

Complaints against the Government of the Republic of Moldova
presented by
— the Federation of Trade Unions of Public Service Employees (SINDASP)
— the Confederation of Trade Unions of the Republic of Moldova (CSRM) and
— the National Federation of Trade Unions of Workers of Food and Agriculture
of Moldova (AGROINDSIND)
supported by
— the International Confederation of Free Trade Unions (ICFTU)
— the General Confederation of Trade Unions (GCTU)
— the International Union of Food, Agricultural, Hotel, Restaurant, Catering,
Tobacco and Allied Workers’ Associations (IUF) and
— Public Services International (PSI)
Allegations: The complainants allege that the
public authorities and employers interfere in the
internal matters of their organizations and
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pressure their members to change their
affiliation and become members of the trade
union supported by the Government.
1409. The Committee last examined this case at its November 2007 meeting [see 348th Report,
paras 994–1015].

1410. The Government sent its observations in a communication dated 28 December 2007.
1411. The Republic of Moldova has ratified the Freedom of Association and Protection of the
Right to Organise Convention, 1948 (No. 87), and the Right to Organise and Collective
Bargaining Convention, 1949 (No. 98).

A.

Previous examination of the case
1412. At its November 2007 meeting, the Committee made the following recommendations in
relation to this case [see 348th Report, para. 1015]:

B.

(a)

The Committee requests the Government to conduct a full, thorough and independent
investigation without delay into the alleged acts of interference in the internal affairs of
the Confederation of Trade Unions of the Republic of Moldova (CSRM) and its affiliate
organizations and to provide it with a detailed report on the outcome of the investigation.
The Committee further requests the complainant organizations to provide information on
the merger agreement between the CSRM and the confederation “Solidaritate” dated 31
January 2007 and the merger contract dated 7 June 2007 and their consequences on the
CSRM and its affiliates.

(b)

The Committee requests the Government to take the necessary measures so as to ensure
that the SindLucas is granted the same tax exemption benefits as other non-commercial
organizations, as decided by the court, and to keep it informed in this regard.

(c)

The Committee requests the Government to transmit all court judgements relating to Mr
Molosag, former President of the Federation of Trade Unions of Public Service
Employees (SINDASP).

(d)

The Committee once again requests the Government to actively consider, in full and
frank consultations with social partners, legislative provisions expressly sanctioning
violations of trade union rights and providing for sufficiently dissuasive sanctions
against acts of interference in trade union internal affairs. The Committee expects that
the measures taken by the Government in this regard will not only address violations of
the Labour Code, but also other laws concerning freedom of association and collective
bargaining rights, such as the Law on Trade Unions. It requests the Government to keep
it informed of all steps taken to this end and recalls that the Government may avail itself
of the technical assistance of the Office in this regard.

(e)

The Committee once again requests the Government to conduct immediately an
independent inquiry into the allegation of the employers’ refusal to accept the
establishment of trade unions at the Ecological College and the Lyceum “Mircea Eliade”
and to keep it informed in this respect.

(f)

The Committee urges the Government to keep it informed of all measures taken to
address the question of access of trade union representatives to workplaces in order to
carry out legitimate trade union activities, with due respect for the rights of property and
management.

The Government’s reply
1413. In its communication dated 28 December 2007, the Government states that, after its
registration on 3 October 2007 by the Ministry of Justice, the National Confederation of
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Trade Unions of Moldova (NCTUM) has acquired rights of a legal person and is the only
trade union empowered to represent workers at the national level. In the Government’s
opinion, the merger of the CSRM and the Confederation of Free Trade Unions of Moldova
“Solidaritate” constitutes an important step towards strengthening of social dialogue in the
country.

1414. The Government further indicates that the considerations of the newly created organization
in respect of trade union rights will be communicated to the Committee separately, in
appropriate time.

1415. The Government informs that it cannot provide copies of the court decisions relating to
Mr. Molosag, as according to the Code of Civil Procedure, the Court’s obligation to release
copies of its decisions extends only to the parties to the trial.

1416. With regard to the SindLucas trade union, the Government indicates that the Supreme
Court decision avouched that trade unions, as non-commercial organizations, have a right
to benefit from tax exemption. This judgement will be soon put into effect.

C.

The Committee’s conclusions
1417. The Committee recalls that, in its previous examination of this case, which concerns
allegations of insufficient protection of trade union rights in law and in practice, as well as
of interference by the public authorities and employers in the internal matters of trade
union organizations and pressure exercised upon trade union members of the complainant
organizations and their affiliates to change their affiliation and become members of the
confederation “Solidaritate”, allegedly supported by the Government, it took note of the
merger agreement signed between the confederation “Solidaritate” and the complainant
organization, the CSRM, as well as of the establishment, on 7 June 2007, of the National
Confederation of Trade Unions of Moldova. On that occasion, the Committee expressed its
concern that this merger had taken place within the framework of persistent allegations of
interference and pressure on trade unions submitted by the CSRM and its affiliates
(including the National Federation of Trade Unions of Workers of Food and Agriculture of
Moldova (AGROINDSIND) and the SindLucas) to change their affiliation to become
members of the confederation “Solidaritate” without any information being provided by
the Government on any meaningful investigation into these serious allegations and in the
absence of any measures to protect these unions from such acts of interference. The
Committee therefore requested the Government to conduct a full, thorough and
independent investigation without delay into the alleged acts of interference in the internal
affairs of the CSRM and its affiliate organizations and to provide it with a detailed report
on the outcome of the investigation.

1418. The Committee deeply regrets that the Government’s communication does not contain any
information on steps taken to investigate the alleged acts of interference in the internal
affairs of the CSRM and its affiliate organizations. The Committee further regrets the
failure of the Government to provide the information it has been requesting since the first
examination of this case on the outcome of an inquiry into the allegation of the employers’
refusal to accept the establishment of trade unions at the Ecological College and the
Lyceum “Mircea Eliade” and on the measures taken to address the question of access of
trade union representatives to workplaces in order to carry out legitimate trade union
activities, with due respect for the rights of property and management. The Committee
stresses in this regard that governments should recognize the importance of formulating
detailed replies to the allegations brought by complainant organizations, so as to allow the
Committee to undertake an objective examination [see Digest of decisions and principles
of the Freedom of Association Committee, fifth edition, 2006, para. 24]. While further
noting with regret that none of the complainant organizations in this case provided
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information on the merger and its impact on the CSRM and its affiliates, the Committee
considers that it cannot pursue its examination of this aspect of the case unless further
information is provided and firmly requests the Government once again to instigate the
necessary inquiries on all of the previous allegations and to keep it informed in this
regard.

1419. The Committee also once again requests the Government to actively consider, in full and
frank consultation with the social partners, legislative provisions expressly sanctioning
violations of trade union rights and providing for sufficiently dissuasive sanctions against
acts of interference in trade union internal affairs. The Committee expects that the
measures taken by the Government in this regard will not only address violations of the
Labour Code, but also other laws concerning freedom of association and collective
bargaining rights, such as the Law on Trade Unions. It draws these legislative aspects of
the case to the attention of the Committee of Experts on the Application of Conventions
and Recommendations and recalls that the Government may avail itself of the technical
assistance of the Office in this regard.

1420. The Committee notes the Government’s indication that it cannot transmit the court
judgements relating to Mr Molosag, former President of the SINDASP, because only
parties to the case have access to the decisions. The Committee points out that, in many
cases, it has asked the governments concerned to communicate the texts of any judgements
that have been delivered. It further emphasizes that, when it requests a government to
furnish judgments in judicial proceedings, such a request does not reflect in any way on
the integrity or independence of the judiciary. The very essence of judicial procedure is
that its results are known, and confidence in its impartiality rests on their being known
[see Digest, op. cit, paras 112 and 113]. The Committee expects that the Government will
transmit the judgements relating to Mr Molosag without delay and further requests the
complainants in this case to transmit these judgements so that the Committee may examine
the allegation of wrongful dismissal of Mr Molosag from the post of President of SINDASP
in full knowledge of the facts.

1421. The Committee notes from the Government’s communication that the Supreme Court
decision, which avouched that trade unions, as non-commercial organizations, had a right
to benefit from tax exemption, will be soon put into effect. The Committee trusts that this
judgement will benefit all trade unions, including the SindLucas trade union.

The Committee’s recommendations
1422. In the light of its foregoing conclusions, the Committee invites the Governing
Body to approve the following recommendations:
(a) The Committee regrets that the Government failed to provide information on
most of the outstanding issues and once again requests the Government to
instigate the necessary inquiries into the alleged acts of interference in the
internal affairs of the CSRM and its affiliate organizations and the other
allegations of government interference in the establishment and functioning
of workers’ organizations and to keep it informed in this regard.
(b) The Committee also once again requests the Government to actively
consider, in full and frank consultations with social partners, legislative
provisions expressly sanctioning violations of trade union rights and
providing for sufficiently dissuasive sanctions against acts of interference in
trade union internal affairs. The Committee draws the attention of the
Committee of Experts on the Application of Conventions and
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Recommendations to the legislative aspects of this case and recalls that the
Government may avail itself of the technical assistance of the Office in this
regard.
(c) The Committee expects that the Government will transmit the judgements
relating to Mr Molosag without delay and further requests the complainants
in this case to transmit these judgements so that the Committee may examine
the allegation of wrongful dismissal of Mr Molosag from the post of
president of the SINDASP in full knowledge of the facts.

CASE NO. 2601
INTERIM REPORT

Complaint against the Government of Nicaragua
presented by
the Confederation of Trade Union Unity (CUS)
Allegations: The Confederation of Trade Union
Unity (CUS) alleges that trade union officials
have been dismissed, as part of a campaign to
get rid of trade union organizations that do not
agree with the Government; in addition it is
alleged that collective agreements are being
broken
1423. This complaint is contained in a communication dated 27 September 2007.
1424. The Government sent its observations in a communication dated 4 January and 10 April
2008.

1425. Nicaragua has ratified the Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87), and the Right to Organise and Collective Bargaining
Convention, 1949 (No. 98).

A.

The complainant’s allegations
1426. In its communication of 27 September 2007, the Confederation of Trade Union Unity
(CUS) states that after winning the elections and upon taking office on 10 January 2007,
the Government of the Republic of Nicaragua began appointing all its civil servants in the
various ministries, decentralized entities and state enterprises. It notes that in the Republic
of Nicaragua, prior to this, the Civil Service and Administrative Careers Act and its
Regulations had been approved, with a view to avoiding massive dismissals of public
servants, guaranteeing in that law the collective agreement and freedom of association.
Freedom of association and collective bargaining are guaranteed in the National
Constitution, in the Labour Code, in the Civil Service and Administrative Careers Act, etc.

1427. Following the appointment of all the Ministers of State and directors of public bodies, the
new Government has gone out of its way to disrupt, destroy and get rid of the trade unions
that are not in agreement with its ideas; trade union officials have been dismissed – even
though they have trade union immunity – without just cause; in addition, the collective
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agreements are being completely distorted and broken. In view of the breaks in the
collective agreement and the dismissal of workers, including trade union leaders, these acts
have been reported in the media and workers were starting to come forward with particular
complaints. At the same time, a case was being prepared before the Ministry of Labour in
defence of these rights. Specifically, the Democratic Federation of Public Service Workers
(FEDETRASEP) took the decision to report the violation of freedom of association,
because in addition to being public servants, they are members of the Executive
Committee of the union, and run the risk of being dismissed like other members of the
executive committee.

1428. The complainant indicates that since 11 January 2007, the trade unions representing all the
workers at the Ministry of Transport and Infrastructure (MTI), in an effort to achieve a
good employment relationship, have requested a meeting with the Minister to address
labour matters of interest to the institution and the rights of workers and to thereby comply
with clause No. 1 on mutual recognition and respect. Everything in this regard is
established in the current collective agreement signed by the management and the trade
unions of the MTI on 14 July 2005 and in accordance with the provisions of article 88 of
the Political Constitution of the Republic of Nicaragua, Act No. 185, the Labour Code, Act
No. 476, Civil Service and Administrative Careers Act, and the collective agreement
negotiated by both parties at the Directorate of Collective Bargaining and Individual
Conciliation of the Ministry of Labour. However, according to the CUS, what the workers
at the MTI have got from the current administration, is a series of violations of laws and
standards contained in the current collective agreement, national legislation and the ILO
Conventions signed by Nicaragua.

1429. The CUS adds that the above is proven by the fact that the bilateral agreement reflected in
a memorandum signed on 28 March 2005 by workers at the MTI, represented by the trade
unions, and the management of the institution has been disregarded and suspended. This
bilateral agreement was to recognize by way of a salary adjustment, the equivalent of
80 extra hours per month for all the institution’s drivers, something that has been
recognized since 1999. Disregarding and suspending this bilateral agreement, which had
become an acquired right for the Ministry’s drivers, greatly affects the household income
of more than 80 drivers, reducing by more than 50 per cent the salary that the management
interprets as overtime and not as a salary adjustment.

1430. The complainants say that article 1 of Act No. 516 “Acquired Labour Rights Act” states
that: “In the application and interpretation of the present Act, ‘acquired labour rights’ are
understood to be the collection of benefits, powers, standards of protection and similar
provisions that are established in favour of workers in the Political Constitution, labour
legislation, international labour conventions, ministerial regulations or decrees, collective
agreements and bilateral agreements between employers and employees”. Article 2 of the
same Act states that: “In accordance with the provisions of article 1 and by virtue of this
present law, all the rights established for workers, in accordance with the provisions of the
Political Constitution, the Labour Code, labour legislation, special laws, ministerial
regulations, collective agreements or accords, are considered as acquired labour rights
definitively, for their beneficiaries and those involved in the collective agreements or
individual labour contracts or legal employment relationship”.

1431. The CUS affirms that, customarily and in the way that this salary adjustment has been
paid, even the management recognizes it as they have used it as a reference for the
deduction of food embargos, bank deductions, the Christmas bonus and advances to duly
confirmed salaries reflecting that these extra hours have been considered as a salary
adjustment and not as overtime. The salary adjustment contained in the MTI drivers’
bilateral agreement is definitively an acquired labour right, and as such forms part of the

358

GB302_5_[2008-05-0330-1]-Web-En.doc

GB.302/5

collective agreement or the individual labour contract or the legal employment
relationship.

1432. The complainant alleges that, on 26 January 2007, the trade unions of the MTI received a
communication from the Financial Administration Directorate indicating that, on the
orders of the senior management and without exception, the vehicles assigned to the trade
unions should remain parked at the MTI buildings from Friday and throughout the whole
weekend, during which time they would be guarded by the security patrol until the start of
work on Monday, and adding that they would carry out a special check and if this order
was disobeyed a report would be sent so that the necessary corrective measures could be
taken. According to the CUS, this order violates clause No. 12 of the current collective
agreement. As well as breaking this acquired right reflected in clause No. 12 of the current
collective agreement, it also breaks article 88 of the Political Constitution of the Republic
of Nicaragua, Act No. 516 on Acquired Labour Rights, article 71 of the Civil Service and
Administrative Careers Act and article 17, paragraph (o) of Act No. 185 of the Labour
Code, because the trade unions need to have access to means of transport on weekends and
without any restriction in order to be able to cover all labour social needs of all members of
the unions in seminars, labour congresses, precautionary transfers to hospitals or clinics in
cases of illness, accidents and funeral arrangements upon the death of employees.

1433. The complainant notes that the highest authority of the Ministry has stated that it will
eliminate this acquired right of the workers, claiming that what is indicated in clause
No. 12 of the collective agreement is expressed in singular form and not plural form and it
should be interpreted as only one vehicle, only one fuel allowance, as well as one office,
one computer with internet access, one printer, stationery, one office supply, one chair, one
desk, one telephone with outside line, one air conditioning unit, one dry-wipe board, one
metal filing cabinet, as well as the supply of one coffeepot, one cup, sugar, coffee, biscuits
for the seven legally formed unions representing more than 70 per cent of the workers at
the MTI. They add that this threat has been carried out as the institution’s transport office
was instructed to take these vehicles away from the trade unions.

1434. The complainant notes that the following statement can be read in a declaration by the
Ministry Publisher in El Nuevo Diario on 12 February 2007: “There are staff members
who are being protected within the board of directors of trade unions and who are on the
list of high salaries.” The complainant understands this to show their intention to violate
clause No. 13 of the current collective agreement which stipulates that: “The Ministry of
Transport and Infrastructure will respect the trade union immunity of all members of the
boards of directors of the existing trade unions and their duly elected section
representatives in each of the directorates and delegations of the institution, as established
by the Labour Code in section XI, articles 231, 232, 233, 234 and article 87 of the Political
Constitution of the Republic of Nicaragua and the Civil Service and Administrative
Careers Act and its Regulations. Were the MTI to dismiss a member of the executive
committee or the branch committee, they should convoke the bipartite committee
established in clause No. 16 of the collective agreement, to hear and decide on the case;
were there to be no agreements, the issue would be forwarded to the Ministry of Labour, in
accordance with the provisions of section XI of the Labour Code, for those workers who
enjoy trade union immunity”.

1435. According to the complainant, this public declaration shows their intention not to comply
with this clause. Moreover, they spoke to trade unions at a labour committee of the
absolute willingness of the administration to dismiss employees who were members of the
executive committees of unions and had trade union immunity. The complainant notes the
case of Mr José María Centeno, leader of the National Union of Workers of the
DGTT-MTI (SINATRA-DGTT-MTI), dismissed on 26 April 2007, and that of
Mr José David Hernández Calderón, Secretary of Promotion and Advertising of the
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Executive Committee of the Union of Employees of the MTI “Andrés Castro”
(SEMTIAC), dismissed on 4 May 2007. Though they were protected by trade union
immunity, these two workers and trade union members were dismissed illegally and
without any procedure, thereby violating the provisions of articles 231, 232, 234 of Act
No. 185 “Labour Code”; articles 87 and 88 of the Political Constitution of the Republic of
Nicaragua; articles 54 and 55 of Decree No. 55-97 “Regulations of Trade Union
Associations”; clauses 14 and 16 of the current collective agreement (of the MTI);
article 37, points 1, 2, 10; and articles 60 and 109 of Act No. 476 “Civil Service and
Administrative Careers Act”. Added to this, on Friday, 11 May 2007, Mr Alvaro Leiva
Sánchez, who was working as the Secretary for Labour Matters on the Board of Directors
of the Union of Employees of the MTI “Andrés Castro” (SEMTIAC) and as the Secretary
for Labour Matters on the Executive Committee of the Democratic Federation of Public
Service Workers (FEDETRASEP) and had trade union immunity, was dismissed without
just cause and without due process. This illegal dismissal was revoked by Mr Gustavo
Guzmán Guillén, at around 6 p.m. that same day, 11 May 2007, claiming that it had been
an error.

1436. The complainant states that the aforementioned union official (Mr Alvaro Leiva Sánchez)
is currently in imminent danger of being dismissed. He currently holds the position of head
of the subdirectorate of the unit of the Assistance Desk of the MTI, a role which he holds
as a result of his own ability and merits. The CUS alleges that on 21 May 2007, Mr Leiva
received from the Secretary-General of the MTI memorandum MTI/DM/PFME/423/21/05
signed and sealed by the Minister of Transport and Infrastructure and addressed to all the
general and specific directors of the MTI, which expressly stated that: “As of this day
Mr Wilber Andino is appointed interim director of the unit of the Assistance Desk because
this division requires leadership that is concerned with the good image of the institution
and a series of situations have arisen over the past several months in which I have had to
reprimand the current head of the area Mr Alvaro Leiva”. The complainant affirms that the
information in memorandum MTI/DM/PFME/423/21/05 of 21 May 2007 from the MTI is
false since when Mr Leiva was acting as interim director responsible for the unit of the
Assistance Desk for more than five months his actions were at all times in accordance with
the legal and administrative standards of the MTI and he never received a written
reprimand from the MTI for any failing contained in article 51 of Act No. 476 “Civil
Service and Administrative Careers Act” and the Labour Code. The memorandum implies
the unjust and discriminatory treatment of Mr Leiva for the simple reason of being a union
official. The removal of Mr Alvaro Leiva from his post as interim director responsible for
the unit of the Assistance Desk of the MTI without just cause violates his role as reported
and expressed in the Manual of Posts and Functions written by the Directorate of Human
Resources of the MTI and the Directorate General of Public Service of the Ministry of the
Treasury and Public Credit which states in section 2, subsection 2.6: “Take responsibility
for the Assistance Desk in the absence of an immediate superior”, among other legislative
provisions. It is evident that workplace harassment is being promoted against the union
official Alvaro Leiva by the interim director of the Public Relations centre on direct
instructions from the Minister of Transport and Infrastructure and the Secretary-General of
the MTI.

1437. The complainants allege that the MTI was aware of and ignored the actions of its Director
General of Aquatic Transport with regard to the illegal and arbitrary expulsion of the
general secretary of the Independent Trade Union of the MTI from the office that she had
worked in for more than five years with a view to using it for the new Subdirector of
Aquatic Transport. In the same way, the Director-General of Land Transport failed to act
against the illegal and arbitrary expulsion of the Union of Democratic Workers of the MTI
from the auditorium that it used for holding its trade union meetings in order to use it for
the Subdirector of Land Transport. The complainant adds that, a notification was also
made regarding a transfer of responsibilities, against his will, to the inspector of land
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transport, Mr Marcos Mejía López, who is a member of the Executive Committee of the
Union of Employees of the MTI “Andrés Castro” (SEMTIAC) and has trade union
immunity, all with a view to making him appear as excess staff and later proceed to his
dismissal. In addition, they allege the illegal suspension from work duties for reason of
being under investigation of the union official and aquatic inspector Mr Javier Ruiz
Alvarez, by the Director of Human Resources of the MTI and the Director-General of
Aquatic Transport. Inspector Ruiz missed work for reasons of illness, and subsisted during
his absence on the legal sickness benefit provided by the Nicaraguan Institute of Social
Security (INSS). This was not taken into account, so that during his absence and without
due process, a bipartite committee was set up to dismiss him without considering his trade
union immunity as he is the publications and press secretary of the Independent Union of
Workers of the MTI.

1438. The CUS also alleges persecution and workplace harassment in order to proceed later to
the dismissal of Mr González Gutiérrez, finance secretary of the SINATRA-DGTT-MTI,
with trade union immunity. In this case, the administration of the MTI used illegal and
disloyal practices and acted in bad faith by forcing the various licensees of land transport
with conflicting routes to submit complaints against him, without considerating that both
the itineraries and the routes had already been authorized by a competent higher authority
in the previous administration, before he took on the role of Delegate of Land Transport in
Managua. This violates national legislation.

1439. The complainant indicates that the MTI has violated the current collective agreement of the
MTI in respect of clause No. 01 on mutual recognition and respect; clause No. 02 on scope
of application; clause No. 03 on labour stability; clause No. 07 on trade union training;
clause No. 08 on time bank for trade union activity; clause No. 09 right of workers; clause
No. 11 on duties of the employer; clause No. 12 on trade union premises and facilities;
clause No. 13 on trade union immunity; clause No. 16 on the bipartite committee; clause
No. 17 on the promotions and vacancies committee; clause No. 18 on occupational health
and safety; clause No. 22 on social benefits committee; clause No. 25 on the attention of
security guards (CPF); clause No. 26 on incentives and rewards; clause No. 28 on technical
training; clause No. 29 on medical attention; clause No. 32 on payment for food; clause
No. 33 on transport subsidy; clause No. 34 on travelling expenses; clause No. 35 on extra
hours; clause No. 36 on uniforms; clause No. 37 on salary advances; clause No. 38 on
salary revision committee; clause No. 41 on renewal of licences and insurance; clause
No. 42 on school voucher; clause No. 48 on sporting, educational and cultural activities;
clause No. 49 on employee identity card; and clause No. 51 on printing the agreement.

1440. The CUS reports that as they are in imminent danger of being dismissed and in light of the
violations of the employment and constitutional rights of trade unions, they proceeded to
lodge an appeal for amparo (protection of constitutional rights) with the Court of Appeal,
civil chamber No. 1, Managua district and the cases have not yet been resolved
(Nos 5458/2007 and 5459/2007). In this regard, the complainant notes that it feels
aggrieved because justice has been delayed from ruling. The only ruling that the Court of
Appeal, civil chamber No. 1, Managua district, has given is in Case No. 5457/2007 where
the appeal for amparo was not granted, although ample proof had been provided for the
violations of constitutional rights. Lastly, the complainant adds that the authorities of the
MTI have ignored the administrative resolutions from the Ministry of Labour and legal
bodies in favour of union officials and workers at the institution with regard to
reinstatements and compliance with the current collective agreement of the MTI, thereby
violating the provisions of article 167 of the Political Constitution of the Republic of
Nicaragua.
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B.

The Government’s reply
1441. In its communication dated 4 January 2008, the Government states that the cases of the
trade union officials are being heard at the wish of the parties, some through the
administrative channels before the authorities of the Ministry of Labour, and others in
labour tribunals, in accordance with procedures or processes established in law for
conflicting parties. The Government adds that it requested information from the High
Directorate of the MTI on the matter, and they reported the following:
–

the administration of the MTI pays for extra hours worked as established in law;

–

with regard to the violation of the collective agreement, this was denounced to the
Ministry of Labour because upon assuming responsibility for the MTI it was found to
be in an economically precarious situation. Denouncing the collective agreement is a
right established in labour legislation for both signing parties of an agreement.
Denouncing it has resulted in new negotiations in light of the current situation of the
institution; the fact of denouncing the agreement does not in any way mean it has
been violated, nor that any trade union rights have been violated. At this time, they
are in a process of negotiation as indicated in the Labour Code. In its communication
of 10 April 2008, the Government indicates that the Ministry of Transport and
Infrastructure (MTI) and the trade union organizations UNE-STI, CEN-UNE,
SITRAD-MTI, SI-MTI, SITRA-MTI, SEMTIAC, SINATRA-DGTT-MTI, CENUNE and CUS signed an agreement which included the extension of the validity of
the collective agreement for the period January 2008 to July 2009;

–

with regard to the dismissal of union officials, the Labour Code establishes the
obligations of workers as well as of employers (articles 17 and 18) and if a worker or
union official does not comply with their employment obligations, in accordance with
that legislation, they can be dismissed following the procedures established in law.

1442. The Government states that the General Labour Inspectorate communicated the following
information about the case:
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–

with regard to the disregard for and suspension of the bilateral agreement established
in a memorandum on 28 March 2005 between various trade unions and the former
administration of the MTI (the memorandum in question stipulates that drivers will be
paid an amount equivalent to 80 extra hours each month), the Labour Inspectorate
handed down Resolution No. 092-07, ruling on the complaint lodged by Mr Roger
Eduardo Martínez Domínguez and others, against the administration of the MTI for
violation of their acquired labour rights. It was considered that the claimants did not
prove that a right laid down in any legal standard contained in articles 1 and 2 of Act
No. 516 had been broken, nor did they show that they had at any time received the
additional salary payment which, according to the workers, had been authorized at the
time by the Minister in charge of that institution by signing the “memorandum”
document. The General Labour Inspector considered that the contents of that
document, and the fact that it was signed by the Minister at the time, does not make it
a vested labour right, because a memorandum cannot be, and is not, a document that
generates rights or obligations. As a result, she upheld the decision handed down by
the Departmental Labour Inspectorate for the Agriculture, Farming and Industry
Sector, at 2 p.m. on 5 February 2007;

–

with regard to Mr Javier Adolfo Ruiz Alvarez, there are two different situations.
Firstly, the General Labour Inspectorate handed down the ruling of 11.48 a.m. on
5 June 2007, rejecting the request for authorization to cancel the employment contract
of Mr Ruiz Alvarez, in his capacity as a union official, brought by the MTI, for not
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complying with the concluding part of article 48 of the Labour Code. Later, in
another case, the General Labour Inspectorate, in Resolution No. 193-07, decided to
overrule the appeal lodged by Mr Javier Adolfo Ruiz Alvarez in his capacity as a
worker, who holds the post of publications and press secretary of the board of
directors of the Independent Union of Workers of the Ministry of Transport and
Infrastructure, against the ruling of the Departmental Local Labour Inspectorate One
of 27 June 2007, wholly upholding the ruling appealed by Mr Ruiz Alvarez. The
following legal considerations are worth mentioning here: that Mr Ruiz Alvarez was
suspended from work by the MTI until the ruling of the Tripartite Committee (which
is hearing the specific case of Mr Ruiz Alvarez); it emerges from this situation that
suspension with salary is not a violation of trade union immunity, as it was verified
through a special inspection report that Mr Ruiz Alvarez’s ordinary payroll salary was
not withheld and that he was physically present at the institution, but without defined
functions. As a result, the General Labour Inspectorate considers that the worker was
not sanctioned and that it was a provisional decision of the employer while awaiting a
ruling on his dismissal, which has been submitted for the consideration of the
Ministry of Labour. Therefore, the existence of a request to cancel the employment
contract in the Departmental Labour Inspectorate is not a violation of trade union
immunity, in so far as the action of the employer is linked to the legal provisions on
labour matters, on the basis of which the employee has the right to appeal the measure
within 30 days following his knowledge of it, in accordance with article 48 of the
Labour Code;
–

with regard to the case of Mr José David Hernández Calderón, the General Labour
Inspectorate ruled in the second instance on the appeal lodged by the Minister of the
MTI, who expressed the grievances caused by the resolution of the Departmental
Labour Inspectorate One, on 17 May 2007, alleging that the dismissal of
Mr José David Hernández Calderón was a result of a reengineering of all the posts
occupied by employees that were not matched to their abilities and which represented
an exorbitant cost to the State. It considered that the MTI does not have the authority
to unilaterally carry out reorganization or reengineering, because article 111 of Act
No. 476, Civil Service and Administrative Careers Act, establishes that in cases of
institutional restructuring and reorganization leading to the dismissal of civil servants
or employees, these effects shall be established in the corresponding programmes or
plans for the adaptation of human resources drawn up by the Government and
approved by the Governing Body, and that in the present case the institution does not
have the authority to unilaterally carry out reorganization, or reengineering as the
MTI calls it, to cancel the employment contract of a public servant, which must be
previously approved by the Governing Body, and which was not. Furthermore,
Mr José David Hernández Calderón is a trade union official and is protected by trade
union immunity, so it was decided in Resolution No. 175-07 of 31 August 2007 to
overrule the appeal lodged by the Minister of the MTI, and as a result the appealed
resolution was upheld.

–

with regard to the breaking of certain clauses of the collective agreement and the
request to revise its economic clauses, Mr Carlos Manuel Valdivia Chavarría and
other officials from trade unions of workers at the MTI presented a formal complaint
against the Minister of the MTI with the Departmental Labour Inspectorate One, for
breaking certain clauses of the collective agreement and requesting to revise its
economic clauses. In a resolution from the Departmental Labour Inspectorate One, on
14 May 2007, it was decided to uphold the complaint made by the officials from trade
unions of workers at the MTI, as a special inspection had noted that the Minister of
the MTI had broken certain clauses of the collective agreement. In Resolution
No. 181-07 of 31 August 2007, the General Labour Inspectorate ruled on the appeal
lodged by the Minister of the MTI, who did not agree with the resolution handed
down by the Departmental Labour Inspectorate One. The General Labour
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Inspectorate verified by means of a special inspection that the MTI, represented by its
Minister, had indeed broken the collective agreement of the MTI in clauses Nos: 1, 2,
3, 7, 9, 11, 16, 17, 18, 22, 25, 28, 29, 32, 33, 34, 35, 36, 37, 38, 41, 42, 49 and 51; in
addition, the employer did not present any reliable evidence to show that the
aforementioned clauses of the collective agreement of the MTI had been complied
with. Therefore and in accordance with the provisions of the Political Constitution of
the Republic of Nicaragua and articles 235 and 236 of the Labour Code and article 21
of the Labour Inspectors’ Regulations, Decree No. 13-97, the appealed resolution was
wholly upheld;
–

C.

with regard to the alleged persecution and workplace harassment of Mr González
Gutiérrez, the Departmental Inspectorate for the Agriculture, Farming and Industry
Sector issued Resolution No. 040-07 of 10 July 2007 finding against the worker. The
injured party (Mr Gustavo Antonio González Gutiérrez) appealed and expressed
grievances to the General Labour Inspectorate, which in Resolution No. 194-07 of
11 September 2007 established and shared the opinion issued by the authority,
because the reason for the dismissal alleged by the employer was accepted by
Mr González Gutiérrez. This figures in the Record of the Tripartite Committee, the
worker alleging that the employer had acted contrary to the provisions of the law
(specifically Ministerial Accord No. 04-2002 that prohibits departmental delegates of
the MTI to issue operating permits in any form, proof of authorization, changes of
hours, renewal or licences), through verbal instructions by way of telephone calls
made by the then Director-General of Land Transport. In addition, that resolution
clarified that because Mr González Guitérrez is a member of the Executive
Committee of the SINATRA-DGTT-MTI, he is protected by trade union immunity
and the competent authority to authorize his dismissal for just cause is the Ministry of
Labour, in accordance with article 231 of the Labour Code, and not the disciplinary
procedure established in Act No. 486, Civil Service and Administrative Careers Act,
as claimed by Mr González Gutiérrez. Therefore, the General Labour Inspectorate
denied the appeal and upheld the resolution of first instance by the Departmental
Labour Inspectorate for the Agriculture, Farming and Industry Sector.

The Committee’s conclusions
1443. The Committee observes that in the present case the complainant alleges that with a view
to destroying and getting rid of the trade unions that are not in agreement with the ideas of
the new Government, trade union officials have been dismissed and collective agreements
or accords are being broken. Specifically, the complainant alleges: (i) disregard for and
suspension of the bilateral agreement reflected in a memorandum signed on 28 March
2005 by workers at the MTI regarding the recognition by way of a salary adjustment, the
equivalent of 80 extra hours per month for all the drivers; (ii) violation of numerous
clauses of the current collective agreement by the MTI (regarding among other things the
use of vehicles assigned to the trade unions on weekends, the use of the premises by the
General Secretary of the Independent Trade Union of the MTI and of the auditorium used
by this trade union for holding its meetings, etc.); (iii) dismissals, without respect for trade
union immunity or legal process, of Mr José María Centeno, leader of the SINATRADGTT-MTI on 26 April 2007, and of Mr José David Hernández Calderón, secretary of
promotion and advertising of the Union of Employees of the MTI “Andrés Castro”
(SMETIAC) on 4 May 2007; (iv) workplace harassment of union official Mr Alvaro Leiva
Sánchez, Secretary for Labour Matters of the Union of Employees of the MTI “Andrés
Castro” (SEMTIAC) – he was dismissed on 11 May and reinstated the same day and is
currently again at risk of dismissal; (v) the transfer of Mr Marcos Mejía López, a member
of the Executive Committee of the Union of Employees of the MIT “Andrés Castro”
(SMETIAC); (vi) suspension from work of Mr Javier Ruiz Alvarez, publications and press
secretary of the Independent Union of Workers of the MTI; and (vii) persecution and
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harassment in order to later on proceed to the dismissal of Mr González Gutiérrez, finance
secretary of the SINATRA-DGTT-MTI.

1444. With regard to the alleged disregard for and suspension of the bilateral agreement
reflected in a memorandum signed on 28 March 2005 by workers at the MTI regarding the
recognition by way of a salary adjustment the equivalent of 80 extra hours per month for
all the drivers, the Committee notes from the Government’s report that: (1) it requested
information from the MTI and that body indicated that extra hours worked are being paid
for as established in law; and (2) the Labour Inspectorate reported that Resolution
No. 092-07 had been handed down, ruling on a complaint lodged by the workers; in this
regard, considering that the complainants did not prove that a right laid down in any legal
standard has been broken, nor that they had at any time received payment for salary
adjustment and that a memorandum is not a document that generates rights or obligations;
therefore the decision handed down by the Departmental Labour Inspectorate of
5 February 2007 was upheld. In this regard, considering that the Government also
reported that the MTI and the trade union organizations concerned signed an agreement
extending the validity of the collective agreement in the MTI, the Committee expects that
this matter regarding the recognition by way of a salary adjustment, of the equivalent of 80
additional hours per month for all the drivers, will be the object of negotiations in the
future, if it has not been dealt with yet in the current collective agreement.

1445. With regard to the alleged violation of numerous clauses of the collective agreement by the
MTI (regarding, among other things, the use of vehicles assigned to the trade unions on
weekends, the use of the premises by the General Secretary of the Independent Trade
Union of the MTI and of the auditorium used by this trade union for holding its meetings,
etc.), the Committee notes that according to the Government: (1) the MTI reports that it
took the decision to denounce the collective agreement to the Ministry of Labour because
upon assuming responsibility for the MTI, the new authorities found it to be in an
economically precarious situation and that denouncing it has provoked the start of
negotiations, taking into account the current situation of the institution; (2) in a resolution
from the Departmental Labour Inspectorate One on 14 May 2007 (upheld by a resolution
from the General Labour Inspectorate on 31 August 2007), the complaint made by the
officials from trade unions of workers at the MTI was upheld, as a special inspection had
noted that the MTI had broken certain clauses of the collective agreement; the employer
did not present any reliable evidence to show that the agreement had been complied with;
and (3) the MTI and the trade union organizations concerned agreed to extend the validity
of the collective agreement.

1446. In these conditions, while recalling that it has underlined on numerous occasions that
“agreements should be binding on the parties” and that “mutual respect for the
commitment undertaken in collective agreements is an important element of the right to
bargain collectively and should be upheld in order to establish labour relations on firm
ground” [see Digest of decisions and principles of the Freedom of Association
Committee, fifth edition, 2006, paras 939 and 940], the Committee concludes that all the
elements seem to indicate that this question is no longer topical and will therefore not
proceed with its examination.

1447. With regard to the alleged dismissal of Mr José David Hernández Calderón, secretary of
promotion and advertising of the Union of Employees of the MTI “Andrés Castro”
(SMETIAC) on 4 May 2007, the Committee notes that the Government states that the
General Labour Inspectorate reported that it decided in the second instance to overrule
the appeal lodged by the MTI against the resolution made by the Departmental Labour
Inspectorate One on 17 May 2007 and thereby confirmed that the MTI does not have the
authority to unilaterally carry out reorganization or reengineering because the Civil
Service and Administrative Careers Act establishes that in cases of institutional
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restructuring and reorganization leading to the dismissal of civil servants or employees,
the effects of the restructuring or reorganization shall be established in the corresponding
programmes or plans for the adaptation of human resources drawn up by the Government
and approved by the Governing Body, and that in the present case the institution does not
have the authority to unilaterally carry out reorganization or reengineering to cancel the
employment contract of a public servant; that must be previously approved by the
Governing Body and furthermore, Mr José David Hernández Calderón is a trade union
official protected by trade union immunity. In these conditions, the Committee urges the
Government to implement the administrative resolutions and to take the necessary
measures without delay to ensure that the dismissed union official is reinstated in his post,
with payment of outstanding wages and other benefits. The Committee requests the
Government to keep it informed in that regard.

1448. With regard to the alleged persecution and harassment in order to later on proceed to the
dismissal of Mr González Gutiérrez, finance secretary of the SINATRA-DGTT-MTI, the
Committee notes that the Government states that the General Labour Inspectorate denied
the appeal presented by the official in question against the resolution of the Departmental
Inspectorate for the Agriculture, Farming and Industry Sector of 11 September 2007,
because the reason for the dismissal alleged by the employer was accepted by the official
in question (according to the Government this figures in the Record of the Tripartite
Committee and the worker alleged that they had acted contrary to Ministerial Accord
No. 04-2002 that prohibits departmental delegates of the MTI to issue operating permits in
any form, proof of authorization, changes of hours, renewal or licence). In this regard, the
Committee requests the Government to keep it informed of any legal appeal that the union
official, Mr González Gutiérrez, may have presented against the resolution of the General
Labour Inspectorate.

1449. With regard to the alleged suspension from work of Mr Javier Ruiz Alvarez, publications
and press secretary of the Independent Union of Workers of the MTI, the Committee notes
that according to the Government, the General Labour Inspectorate reports that: (1) on
5 June 2007, a request for authorization to cancel the employment contract for not
complying with the provisions of the Labour Code was rejected; (2) the appeal lodged by
the union official in question against the ruling of the Departmental Labour Inspectorate
One, of 27 June 2007, with regard to his suspension from work until the ruling of the
Tripartite Committee, was overruled; (3) suspension with salary is not a violation of trade
union immunity, as it was verified through a special inspection report that Mr Ruiz
Alvarez’s salary was not withheld and that he was physically present at the institution, but
without defined functions; (4) the worker was not sanctioned and the suspension was a
provisional decision of the employer while awaiting a ruling on his dismissal, which has
been submitted for the consideration to the Ministry of Labour; (5) a request to cancel the
employment contract in the Departmental Labour Inspectorate does not constitute a
violation of trade union immunity. In this regard, the Committee understands that in this
case the official in question has been suspended from work, with payment of salary and
without prohibiting his entry into the workplace, and that there is a pending request to
cancel the employment contract. In these conditions, the Committee requests the
Government to provide information on the specific reasons behind the request to cancel
the employment contract of the union official, Mr Javier Ruiz Alvarez, and to inform it of
the final outcome of the proceedings before the Departmental Labour Inspectorate.

1450. Lastly, noting that the Government states that the High Directorate of the MTI has
indicated in a general manner that, with regard to the dismissal of trade union officials,
the Labour Code establishes that if a worker or union official does not comply with their
employment obligations in accordance with the legislation, they can be dismissed
following the procedures established in law, the Committee requests the Government to
communicate its observations with regard to the following allegations: (i) dismissal,
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without respect for trade union immunity or legal process, of Mr José María Centeno,
leader of the SINATRA-DGTT-MTI on 26 April 2007; (ii) transfer of Mr Marcos Mejía
López, a member of the Executive Committee of the Union of Employees of the MTI
“Andrés Castro” (SMETIAC), and (iii) workplace harassment of union official Mr Alvaro
Leiva Sánchez, Secretary for Labour Matters of the Union of Employees of the MTI
“Andrés Castro” (SEMTIAC) – he was dismissed on 11 May and reinstated the same day
and is currently again at risk of dismissal.

The Committee’s recommendations
1451. In the light of its foregoing interim conclusions, the Committee invites the
Governing Body to approve the following recommendations:
(a) With regard to the alleged disregard for and suspension of the bilateral
agreement reflected in a memorandum signed on 28 March 2005 between
workers and the Ministry of Transport and Infrastructure with regard to the
recognition by way of a salary adjustment of the equivalent of 80 additional
hours per month for all the drivers, the Committee, while noting that the
MTI and the trade union organizations concerned agreed to extend the
validity of the collective agreement in the MTI, expects that this matter will
be the object of future negotiations if it has not been dealt with yet in the
current collective agreement.
(b) With regard to the alleged dismissal of Mr José David Hernández Calderón,
secretary of promotion and advertising of the Union of Employees of the
MTI “Andrés Castro” (SMETIAC) on 4 May 2007, the Committee urges the
Government to implement the administrative resolutions and to take the
necessary measures without delay to ensure that the dismissed union official
is reinstated in his post, with payment of outstanding wages and other
benefits. The Committee requests the Government to keep it informed in that
regard.
(c) With regard to the alleged persecution and harassment in order to later on
proceed to the dismissal of Mr González Gutiérrez, finance secretary of the
SINATRA-DGTT-MTI, the Committee requests the Government to keep it
informed of any legal appeal that the union official, Mr González Gutiérrez,
may have presented against the resolution of the General Labour
Inspectorate.
(d) The Committee requests the Government to provide information on the
specific reasons behind the request to cancel the employment contract of the
union official, Mr Javier Ruiz Alvarez, and to inform it of the final outcome
of the proceedings before the Departmental Labour Inspectorate.
(e) The Committee requests the Government to communicate its observations
with regard to the following allegations: (i) dismissal, without respect for
trade union immunity or legal process, of Mr José María Centeno, leader of
the SINATRA-DGTT-MTI on 26 April 2007; (ii) transfer of Mr Marcos
Mejía López, a member of the Executive Committee of the Union of
Employees of the MIT “Andrés Castro” (SMETIAC); and (iii) workplace
harassment of union official Mr Alvaro Leiva Sánchez, Secretary for
Labour Matters of the Union of Employees of the MTI “Andrés Castro”
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(SEMTIAC) – he was dismissed on 11 May and reinstated the same day and
is currently again at risk of dismissal.

CASE NO. 2533
INTERIM REPORT

Complaints against the Government of Peru
presented by
— the Federation of Fishing Industry Workers of Peru (FETRAPEP)
— the National Federation of Mine, Metal and Steel Workers of Peru
(FNTMMSP) and
— the General Confederation of Workers of Peru (CGTP)
Allegations: The complainant organizations
allege dismissals and suspensions of trade union
officials and members, and also obstruction of
collective bargaining in fishing industry
enterprises; collective bargaining with minority
unions in a mining enterprise; and violations of
trade union rights in a textile enterprise
1452. The complaints are contained in communications from the Federation of Fishing Industry
Workers of Peru (FETRAPEP) dated 6 November 2006 and 18 December 2007, the
National Federation of Mine, Metal and Steel Workers of Peru (FNTMMSP) dated
4 September 2007 and the General Confederation of Workers of Peru (CGTP) dated
21 September 2007.

1453. The Government sent its observations in communications dated 13 July and 26 October
2007 and 3 March 2008.

1454. Peru has ratified the Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87), the Right to Organise and Collective Bargaining Convention,
1949 (No. 98), and the Labour Relations (Public Service) Convention, 1978 (No. 151).

A.

The complainants’ allegations
1455. In its communication dated 6 November 2006, FETRAPEP alleges that after converting a
workers’ committee into a trade union – SITRAPESNER – the Pesquera Némesis SAC and
Pesquera Ribaudo SA enterprises (both have employees at the same factory, with the same
head of personnel) dismissed 20 workers on grounds of total suspension of work. In the
light of its experience of how fishing industry enterprises act when a trade union is formed,
the FETRAPEP requested the Ministry of Labour to conduct an inspection to demonstrate
the lack of compliance with the labour legislation but such an inspection has not been
carried out to date. FETRAPEP also alleges that after putting pressure on the workers, the
Tecnológica de Alimentos SA enterprise (TASA) dismissed workers at each of the plants
on 25 July 2006.

1456. FETRAPEP also alleges the following acts of anti-union discrimination:
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–

Dismissal of the last two FETRAPEP general secretaries at the Pesquera San Fermín
enterprise. Mr Eugenio Caritas (2003–05, extended until 20 February 2006) was
dismissed amid accusations of negligence in his work, although it was common
knowledge among the workers that he only received orders from his immediate boss
regarding the work to be done; and Mr Wilmert Medina Campos, the current general
secretary (2006–08), was dismissed amid accusations of serious misconduct.

–

Revocation of trade union registration. The Pesca Perú Huarmey SA enterprise,
transferred to Consorcio Pesquero Inca SA (COPEINCA), initially chose to put
pressure on two workers who, under duress and fearing dismissal without benefits
other than their severance payments, “resigned voluntarily” on payment of incentives,
and subsequently legal action was taken to seek revocation of the registration of the
union on the grounds that there were now insufficient members, and this was
achieved in the record time of one and a half months. After revocation of the trade
union registration, the surviving members of the union executive committee founded
the corresponding committee, whereupon the enterprise sent them letters “inviting”
them to resign voluntarily in return for incentives; the workers either accepted
reluctantly or refused to accept altogether.

–

Suspension of trade unionists. Pesca Perú Huarmey SA, transferred to COPEINCA,
suspended unionized workers invoking the unfair Supreme Decree (DS) 006-96-TR.
FETRAPEP claims that DS 006-96-TR, enacted on 11 August 1996, is
unconstitutional and has been detrimental to the interests of fishing industry workers
for a decade, inasmuch as it enables employers to suspend employment contracts for
up to 90 days, with extensions of an additional 15 or 30 days in many cases, on the
pretext of the existence of the closed season for fishing, the latter, however, being a
predictable phenomenon.

–

Suspension of trade unionists. Pesquera San Fermín SA requested the suspension of
50 workers out of a total of 68. All the suspended workers are union members, which
shows that the enterprise is discriminating against trade unionists, creating an
atmosphere of mistrust among them at work and encouraging some members to
resign from the union.

–

Refusal to bargain collectively. Pesquera Némesis SAC, which has been resorting to a
programme of restructuring in order to escape its obligations, has blocked any
possibility of complaints on the part of the workers.

–

Non-recognition of a trade union. Alexandra SAC is unwilling to recognize the trade
union of workers at the enterprise which was founded on 23 September 2006 and was
registered by trade union through Resolution No. 001-2006-RG-MTPE/2/12621. The
enterprise is currently harassing and discriminating against union members to make
them resign from the union.

1457. In its communication of 18 December 2007, FETRAPEP alleges new acts of anti-union
discrimination, namely:
–

Dismissals at the port of Chancay. Pesquera Diamante SA purchased all the shares of
Pesquera Polar SA. The new administration introduced itself to the workers and
offered to improve the economic and working conditions. On 31 July 2007, the new
administration dismissed 37 unionized workers who refused to sign a six-month
contract since they were on stable contracts of indefinite duration. At the same time
on the same day, the superintendent of Pesquera Diamante SA in Chancay forcibly
detained all the workers until all the union members signed a new contract under a
new company name and with a new date of entry into employment. The police
officially recorded the forcible detention, i.e. the officials of Pesquera Diamante SA
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are recognized to have committed blackmail at the Chancay plant. To date, the
workers have signed a new contract with Pesquera Diamante SA for one year with the
proviso that the trade union remains inactive for one year.
–

Violation of freedom of association and collective bargaining by CFG Investment
SAC at the port of Chancay. In order to avoid completing the collective bargaining
process for 2006–07, the enterprise harshly and arbitrarily dismissed 16 workers
belonging to the trade union, including eight of the nine members of the executive
committee and the members of the negotiating board, the parties being in the final
phase of collective bargaining (conciliation stage with informal meetings).

–

Violation of freedom of association by Pesquera San Fermín SA. The enterprise
dismissed Mr Richard Veliz Santa Cruz using the end of his contract as a pretext.
After noting his decision to join the workers’ union, the enterprise proposed the
renewal of his contract for one more year if he resigned from the union. This situation
was obviously irregular and is in breach of article 28 of the Constitution. The worker
has been employed by the enterprise since 2 June 2005 without interruption, signing
the first contract for six months, the second for six months, the third for one year, and
the last for two months, finishing on 3 August 2007. Mr Velia Santa Cruz sent a letter
dated 27 June 2007 to the enterprise regarding the harassment to which he had been
subjected by the superintendent to make him resign from the union; the union then
sent official letter No. 43-2007-SETPSFSA, dated 16 July 2007, referring to the antiunion attitude of the enterprise, inasmuch as it also sent pre-dismissal letters last
March to Mr Freddy Medina Soto (member), Mr Juan Martínez Dulanto (documents
and archives secretary) and Mr Ronald Díaz Chilca (secretary for discipline, culture
and sport).

1458. In its communication dated 4 September 2007, the FNTMMSP alleges that, in order to be
able to initiate collective bargaining at the Southern Peru Copper Corporation, it was
necessary to go on strike for five days in April 2007. The complainant organization claims
that the essential problem is that the Southern Peru Copper Corporation had stipulated
long-term negotiations (2001–07) which had practically been imposed on it since there
were many different unions (eight) at that time and hence the enterprise had been able to
impose the long-term bargaining.

1459. According to the complainant, in the present collective bargaining process, the enterprise
seeks at all costs to impose a six-year period in the bargaining and to this end it is making
use of five minority unions which were set up after the union amalgamation creating a
membership of 2,500 workers. The minority unions only represent 350 workers and with
them it has already signed long-term (six-year) agreements with financial incentives
(a bonus of 16,000 soles for signing the agreement). The complainant considers that the
policy implemented by the enterprise destroys the whole legal structure of collective
bargaining and the very essence of freedom of association, and the Ministry of Labour and
Employment Promotion appears indifferent towards this situation. It adds that the
enterprise invited the workers through its newsletter (August issues Nos 22 and 23) to join
in the long-term negotiations which it signed with the minority unions but which are still
open. In newsletter No. 23, it goes even further because it intimidates the workers, stating
that it will stop paying the benefits accruing from the previous round of collective
bargaining. The Minister for Labour and Employment Promotion has been informed of this
situation by means of official letter No. 558-2007-CEN-FNTMMSP.

1460. In its communication dated 21 September 2007, the CGTP states that Textiles San
Sebastián SAC was founded in 1993 and manufactures clothing for export. One of the top
20 textile and clothing exporters in Peru, the enterprise is owned by the Tang Chea family
and is linked to Multiservicios Laborales SAC and Corporación Ecotint, among others.
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The CGTP asserts that ever since it went into operation, the enterprise has failed to observe
a series of labour rights, and this has given rise to numerous demands from the workers
and even from the administrative labour authority to solve the problems. The workers
therefore decided to get together to improve the dialogue with the enterprise to solve the
problems and improve their quality of life and work, establishing the Single Union of
Workers of Textiles San Sebastián SAC at a general assembly on 3 September 2006. The
union has a total of 55 members, a figure which increased after one month of operation to
250 members from a total of 708 workers (662 blue-collar workers and 46 white-collar
workers).

1461. The CGTP states that, by means of automatic registration record No. 182547-2006DRTPEL/DPSC/CDRG/DRS of 26 September 2006, the Ministry of Labour and
Employment Promotion registered the Single Union of Workers of Textiles San Sebastián
SAC. By means of a letter sent on 15 November 2006, the union informed the enterprise of
the content of automatic registration record No. 182547-2006-DRTPEL/DPSC/
CDRG/DRS and the recognition thereof by the Ministry of Labour and Employment
Promotion. The complainant alleges that on the same date the enterprise submitted an
appeal against the Ministry of Labour and Employment Promotion automatic registration
record No. 182547-2006-DRTPEL/DPSC/CDRG/DRS, which grants legal status to the
union. The enterprise sought to dissolve the union, claiming that it had not complied with
the corresponding procedure, since no public notary was present at the constitutive
assembly of the union and, in addition, some signatures of those present were forged.

1462. The CGTP states that, on 27 November 2006, the Ministry of Labour declared the appeal
for nullity inadmissible, and this decision was appealed against. The latter appeal was
declared inadmissible on 12 February 2007 for failing to meet the prescribed deadline. The
decision granting legal status to the union was thus upheld. Nevertheless, the enterprise
continues to fail to recognize the existence of the union in practice, obstructing and
refusing any possibility of dialogue. Moreover, the enterprise refuses to apply the checkoff facility for the collection of union dues, which, incidentally, the employer is legally
obliged to do, thereby undermining the union’s organizational capacity by depriving it of
its main source of funding. In addition, with the aim of better exercising the right to
freedom of association, by means of a written communication submitted on 1 January
2007, the union requested space from the enterprise in which to install a noticeboard,
exclusively for official union business. This request has been completely ignored by the
enterprise.

1463. The complainant adds that the union workers relied on the trade union and the collective
bargaining process to improve their conditions of work. The collective agreement should
be constructive, reconciling the various interests and avoiding confrontations which are
costly to both parties. Accordingly, on 10 January 2007, the union submitted a list of
demands in writing to the enterprise and to the administrative labour authority, together
with the draft collective agreement covering the period 10 January 2007 to 9 January 2008.
On 12 January 2007, the administrative labour authority ordered the start of collective
bargaining, a decision which was questioned by the enterprise, which challenged the
Ministry of Labour’s ruling stating that an administrative complaint relating to registration
of the union had been submitted.

1464. Despite the fact that the administrative labour authority declared the aforementioned claim
unfounded by means of directives dated 7 March and 7 June 2007, the enterprise continues
to fail to recognize the union in practice, blocking any possibility of dialogue. Indeed,
despite the fact that the union made a written request to the enterprise on 18 June 2007 to
set a time and place for starting the bargaining process, the enterprise maintains its stance
of not recognizing either the union or the demands submitted. The union was therefore
obliged, given the repeated refusals of the enterprise, to inform the Ministry of Labour in
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writing on 6 July 2007 of the end of the direct negotiations and to request that both parties
be summoned to conciliation. To date, the position of the enterprise remains unchanged.

1465. The above details show that the employer is not only failing to honour the workers’
decision to join the union and use collective bargaining as a democratic mechanism for
settling differences but also disregarding the very provisions laid down by the
administrative labour authority, despite the fact that the latter has acted according to the
law. The enterprise has been obstructing the start of collective bargaining. Furthermore, it
should be pointed out that the workers, in order to be able to exercise their right to
collective bargaining appropriately, applied in writing on 15 November 2006 for the union
licences required for the negotiating board. The enterprise did not reply to this application,
in practice imposing restrictions on the union’s right to bargain.

1466. As indicated above, the CGTP points out that the enterprise has carried out various actions
against the workers’ labour rights, and these actions have been stepped up, since the union
was established, especially against the union’s members. In this respect, as shown by the
report relating to inspection order No. 665-2007-MTPE/2/12.3 of 31 January 2007, the
Ministry of Labour has recorded various events in breach of the law which are damaging to
the workers’ rights. For example, the employer did not pay compensation for length of
service (CTS) for 2004, 2005 and 2006; it did not allow annual holidays or make holiday
payments for 2003, 2004 and 2005; it did not pay company profits for 2004 and 2005; it
did not credit wage payments for January 2007. The union also sent various written
communications to the enterprise – 16 October, 2 and 14 November – calling on it to fulfil
its obligations regarding payment of the CTS, profits, holidays and also payment of the
bonus for December 2006. These communications have not received a satisfactory reply
from the enterprise.

1467. Moreover, apart from the anti-union practices described above, the CGTP alleges that
because of the establishment of the union the enterprise has indefinitely distorted the
employment contracts of certain members and would-be members, converting them into
contracts subject to non-traditional “exporting” procedures. This system allows the
enterprise to conclude indefinite fixed-term contracts, i.e. temporary contracts without a
legal limit regarding their duration. This change has pressurized the workers into signing
the contracts. However, these contracts are likely to be used in a fraudulent manner since
there is no reason justifying the introduction of a special contract in relation to a new round
of bargaining or new organization of work; however, this is what happens in practice, as
there is no justification for such a change. This shows clearly that the enterprise is seeking
to get rid of any permanent link with the workers so that it can make renewal of the
contract dependent on leaving the union or not joining it in the first place. This was
communicated by the union on 2 November 2006. However, this communication was
unfortunately treated in the same way as the previous ones.

1468. The CGTP also alleges that from March 2007 onwards the enterprise initiated a new policy
for the organization of its production, outsourcing part of its production chain to other
companies. In this way, it tries to cover up a direct employment relationship between the
workers and Textiles San Sebastián, restricting their freedom of association, particularly
their right to form part of the union since they are not formally linked to the enterprise.
Currently, only the unionized workers have remained directly linked to Textiles San
Sebastián. This ploy has not only restricted the rights of the subcontracted workers but
also, from March 2007, has enabled the enterprise to transfer its production and plant to
premises at Av. Manuel Valle Mz. H Lt. 1 – Pachacamac, with the unionized workers
relegated to secondary tasks such as separating second cuts, thus preventing them from
working normally.

372

GB302_5_[2008-05-0330-1]-Web-En.doc

GB.302/5

1469. According to the CGTP, the enterprise is systematically harassing the workers who belong
to the union. In June 2007, Textiles San Sebastián transferred the unionized workers to a
new establishment located two hours’ drive away, thereby tripling or quadrupling the
workers’ normal travel costs. In the new premises, the workers trained for sewing work are
now obliged to perform manual work for which they are overqualified, such as selecting
cloth to recycle for cutting. As can be seen, the enterprise is harassing the staff, firstly, by
taking them to a different location which entails higher travel costs and, secondly, by not
employing them in the sewing work which is the true function of the enterprise.

1470. The CGTP also indicates that, in February 2006, the enterprise unfairly dismissed several
unionized workers, including a woman who was five months pregnant at the time.
Subsequently, on 27 August 2007, the enterprise sent letters of dismissal to three workers
(two union officials and one union member): Mr Michael Martínez Arias, general
secretary, Mr César Dávila Nieto, secretary for workers’ rights, and Mr César Caro Rivas,
union member. The reasons given by the enterprise for the dismissals are the alleged
attempted seizure of enterprise property, and also slander in lodging a complaint against
representatives of the enterprise for alleged violations of freedom of work. None of the
cases was proven by the judicial authorities. All of this is evidence of clear anti-union
activity since the enterprise has been getting rid of unionized workers during the collective
bargaining process and not allowing the renewal of new contracts, reducing the union’s
capacity for self-expression to a minimum, as well as dissuading people from becoming
members.

B.

The Government’s reply
1471. In its communications of 13 July and 26 October 2007, the Government states that the
observations requested by the Committee on Freedom of Association relate to the
supposed violation of trade union rights laid down in national and international labour
legislation. The State of Peru has ratified Convention No. 87 by means of Legislative
Resolution No. 13281 of 15 December 1959, which came into force on 2 March 1961, and
it has therefore been applicable in national law since the first of the aforementioned dates.

1472. In particular, the Government states, in relation to the supposed violation of trade union
rights by the State of Peru on which the complaint is based, that the claim in question is
inaccurate since there is no concrete factual or legal evidence to support it. The
Government declares that this argument is based on the fact that Pesquera San Fermín SA,
Grupo SIPESA, Pesca Perú Huarmey SA and Pesquera Némesis SAC indicated through
various communications that the claims made by FETRAPEP do not reflect the truth since
the termination of the employment relationships occurred in accordance with the law,
using the established legal channels for such cases, and that the reduction in the number of
union members at those enterprises was not caused by unlawful actions on the part of the
employers but by the voluntary decision of the workers to leave their employment.
Consequently, since the number of union members was lower than the minimum required
by collective labour legislation, this constituted one of the grounds for seeking the
dissolution of the union and the revocation of its registration. In the cases of Pesca Perú
Huarmey SA and Pesquera Némesis SAC, the alleged violations contained in the present
complaint have been shown to be without substance in view of the existence of the
administrative and judicial rulings on the matter. Furthermore, with regard to the subject of
anti-union persecution, it should be pointed out that the harassment described did not
occur, since the revocation of the union’s registration was caused by failure to observe the
terms of the Collective Labour Relations Act, namely having the legal minimum number
of members.

1473. The situations described by FETRAPEP essentially occurred because of the unions’ failure
to observe one of the legal requirements for carrying out their activities, namely having the
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minimum number of members, and this led to the revocation of the union registration on
the basis of a judicial ruling to this effect – which was not challenged by the union and was
therefore upheld – and this was authorized by the competent body of the Ministry of
Labour and Employment Promotion, in accordance with the relevant legislation.

1474. In the light of the above, the Government considers that there is no legal or factual basis to
support the allegations of any form of anti-union persecution or discrimination, refusal by
the enterprises to engage in collective bargaining or recognize the registration of trade
unions, or obstruction of the formation of unions in the ports by the aforementioned
companies. Rather, the situations described in the complaint have arisen from the unions’
failure to observe the legal requirements laid down by the national labour legislation.

1475. As regards the suspension of employment contracts in the fishing industry and the
declaration of the closed season by the State, the Government points out that section 11 of
the single consolidated text of Legislative Decree No. 728, Labour Productivity and
Competitiveness Act, approved by Supreme Decree No. 003-97-TR, states that the
employment contract shall be suspended when the worker’s obligation to provide services
and the employer’s obligation to pay the respective remuneration ceases temporarily,
without the employment relationship coming to an end (called “total labour suspension”
(suspensión laboral perfecta) in official parlance, with the employment relationship being
maintained between the parties but the obligations between them being suspended). The
grounds for this type of suspension are thus established and are to be found in section 12 of
the Labour Productivity and Competitiveness Act, including paragraph (l) of that section,
which provides for “total suspension” as a result of fortuitous occurrence or force majeure,
and this is the aspect which is under analysis in the present legal opinion. Furthermore,
section 15 of the Labour Productivity and Competitiveness Act develops the grounds
referred to above, stating that should a case of fortuitous occurrence or force majeure arise,
the employer has the right, without any need for prior authorization, to suspend work for
up to a maximum of 90 days, provided that he immediately notifies the administrative
labour authority of such an occurrence. Nevertheless, the legal provisions explain, this
measure should be adopted as a last resort, with holidays – either owed or taken in advance
– to be granted first as far as possible, or any other reasonable measure taken which avoids
undermining the workers’ situation.

1476. It is important to point out that the conceptual limits between fortuitous occurrence (caso
fortuito) and force majeure (fuerza mayor) are not fully defined, and this is therefore a
subject of legal discussion. Accordingly, section 21 of the regulations implementing the
Labour Productivity and Competitiveness Act, Supreme Decree No. 001-96-TR,
establishes the essential characteristics of fortuitous occurrence or force majeure, namely
inevitability, unpredictability and irresistibility, resulting in the impossibility of continuing
work for a specified period of time. An occurrence is inevitable when nothing can be done
to prevent the harm, danger or trouble in question; it is irresistible when it cannot be
tolerated or endured; and it is unpredictable when there are no signs or indications to
enable it to be seen, recognized or anticipated.

1477. Consequently, by way of illustration, the Government declares that the closed season is the
period during which logging, hunting and fishing are prohibited by law. Its purpose is to
protect species, especially those threatened with extinction. The closed season can be
temporary or permanent, depending on the species to be protected, the quantity and quality
thereof, etc. Moreover, the closed season may be declared on the basis of foreseeable or
unforeseeable causes. This applies to the types of closed season referred to by Supreme
Decree No. 006-96-TR which give rise to the total suspension of employment contracts in
the fishing industry, in line with National Directive No. 006-94-TR concerning application
of the procedure relating to the total suspension of work for up to 90 days, for reasons of
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fortuitous occurrence or force majeure, approved by Ministerial Resolution No. 087-94-TR
of 12 July 1994.

1478. Hence, during the closed season periods laid down in the legislation questioned by
FETRAPEP, fishing activities are suspended, with no provision of personal services giving
rise to remuneration in this period. Consequently, the scenario of the total suspension of
work for the reasons set out in the legislation in question is fully validated and recognized
by labour doctrine, and so there is no legal foundation to support the claims of the trade
union federation with regard to the aspect under examination.

1479. With regard to the supposedly unconstitutional nature of the provisions contained in
Supreme Decree No. 006-96-TR regarding the total suspension of work contracts in closed
season periods, the Government declares that, given that there is no clearly established
legal pronouncement which declares it either inapplicable or unconstitutional, the
provisions questioned by FETRAPEP are binding and therefore currently in force. Hence,
in accordance with the Political Constitution, the Government considers that the provisions
contained in section 1 of Supreme Decree No. 006-96-TR fully maintain their effectiveness
and their applicability is not open to questioning by any trade union without prior
observance of the constitutional procedure for challenging such regulations: a final
pronouncement through constitutional or ordinary channels.

1480. The Government states that Peruvian labour legislation has been undergoing a constant
process of improvement since 1992, with the aim of bringing its provisions into line with
international standards relating to the subject matter of the present report, as is the case
with Convention No. 87 of the International Labour Organization. In this context, the ILO
has not observed any irregularity in relation to the abovementioned Supreme Decree
No. 006-96-TR, and its validity is therefore fully recognized by the said international
organization. With regard to the alleged violations reported by FETRAPEP, the
Government considers that there is no legal or factual basis for concluding that there has
been any form of anti-union persecution or discrimination, refusal by enterprises to bargain
collectively or recognize the registration of trade unions or obstruction by enterprises of
the establishment of trade unions in ports. Rather, the occurrences covered by the
complaint have arisen from the unions’ failure to observe the legal requirements laid down
by the national labour legislation, without which they are unable to exercise any trade
union activity. As regards the grounds for the approval of Supreme Decree No. 006-96-TR,
this consists of giving legal force to the suspension of work during the closed season
periods established by the competent government authority (the Ministry of Production in
this case), a situation in which fishing activities are suspended, with no provision during
that period of any personal services that would give rise to remuneration.

1481. With reference to the enterprises involved in the present complaint, the Government
concludes that, in the cases of Pesca Perú Huarmey SA and Pesquera Némesis SAC, the
alleged violations have been shown to be without substance in view of the existence of the
respective administrative and judicial rulings. Furthermore, with regard to Pesquera San
Fermín SA, informal meetings were held at which no agreement was reached because of
differences of opinion between the parties. Hence, in this case, as with Grupo SIPESA and
Alexandra SAC, since the violations were not proven, the Regional Labour Directorate of
Lima-Callao will need to be reminded to take the appropriate steps to enable evaluation of
the situations reported by FETRAPEP, which in turn will be communicated to the ILO. In
addition, it should be pointed out that to date there has been no declaration of
unconstitutionality or inapplicability of Supreme Decree No. 006-96-TR of 11 August
1996, which regulates the total suspension of work contracts in the closed fishing season;
consequently, the Decree remains fully applicable as part of the labour legislation.
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1482. In its communication of 3 March 2008, the Government states, with respect to the
allegations made by the FNTMMSP, that information in this regard was requested from the
National Labour Relations Directorate by means of official letter No. 1065-2007MTPE/9.1 of 24 October 2007. By means of official letter No. 2970-2007-MTPE/2/11.1,
the Directorate sent the following information:
–

between 2 July and 3 August 2007, informal meetings were held between the
enterprise representatives and the Unified Union of SPCC ILO Workers, the Unified
Union of SPCC Toquepala and Allied Workers and the Unified Union of SPCC
Cuajone and Allied Workers, at which the points contained in the list of demands
were discussed, agreement having been reached on a total of 48 clauses, with seven
points proposed by the unions still pending, such as pay rises, closure bonus, working
hours, union leave and licences, company rights, annual adjustment of benefits and
continuity of employment;

–

the collective bargaining procedures undertaken by the three unions have now been
fully and definitively concluded with the signature of 49 clauses of the draft collective
agreements submitted by the trade unions plus the signature of the record of the
informal meeting of 9 October 2007. In addition, on 26 October 2007, pending issues
such as the general increase and adjustment in pay, closure bonus, working hours and
annual adjustment of benefits were definitively resolved.

1483. The Government adds that the National Labour Relations Directorate stated that, by means
of official letter No. 2320-2007-MTPE/2/11.1, the National Labour Inspection Directorate
was requested to carry out inspections to verify whether any actions had been committed
by the enterprise which had affected the freedom of association of the workers or trade
unions. It is currently awaiting the results of those inspections.

1484. As regards the complaint submitted by the CGTP alleging violations of trade union rights
by Textiles San Sebastián SAC, the Government, needing to be aware of the practical
labour issues in the reported situations, requested detailed information from the Regional
Directorate of Labour and Employment Promotion of Lima-Callao by means of official
letter No. 1102-2007-MTPE/9.1 of 5 November 2007. By means of report No. 330-2007MTPE/2/12.1 of 15 November 2007, the Directorate stated that an examination of the
situation and the inspection visits made reveal that Textiles San Sebastián SAC was
unwilling to recognize the union or initiate a dialogue with it. Moreover, acts of
harassment towards members of the trade union are reported, assigning them work to
which they were unaccustomed and transferring them to various places of work, even
failing to assign them specific tasks and leaving them virtually without work. This antiunion practice culminated in the dismissal of 73 workers. It is also revealed that the
enterprise in question violated social and labour regulations on numerous occasions,
having been the recipient of inspections and fines totalling 215,384 soles in 2007. On
30 October 2007, Textiles San Sebastián SAC was requested to restore the workers’ rights,
including reinstating the 73 dismissed workers. Finally, at the hearing held on 9 November
2007, the enterprise did not comply with the relevant conditions since its representative did
not have the necessary accreditation. The Regional Directorate of Labour and Employment
Promotion of Lima-Callao is waiting for the Labour Inspection Directorate to send its final
report and the record of the infringement in question.

C.

The Committee’s conclusions
1485. The Committee observes that, in the present case, the complainant organizations allege
various violations of trade union rights and collective bargaining at various enterprises in
the fishing industry (Pesquera Némesis SAC – Ribaudo SA; Tecnológica de Alimentos SA;
Pesquera San Fermín SA; Pesca Perú Huarmey SA; Alexandra SAC; Pesquera Diamante
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SA and Consorcio Malla), one enterprise in the mining industry (Southern Peru Copper
Corporation) and one enterprise in the textile industry (Textiles San Sebastián SAC).

Fishing industry
1486. The Committee notes the allegations that: (1) after a trade union was established at
Némesis-Ribaudo SA, 20 workers were dismissed on grounds of labour suspension;
(2) after putting pressure on the workers, Tecnológica de Alimentos SA – Grupo SIPESA –
dismissed workers at all plants on 25 July 2006; (3) Pesquera San Fermín SA dismissed
the last two general secretaries of FETRAPEP, Mr Eugenio Caritas and Mr Wilmert
Medina Campos, and union member Mr Richard Veliz Santa Cruz, and sent pre-dismissal
letters to Mr Juan Martínez Dulanto, records and archives secretary, Mr Ronald Díaz
Chilca, discipline, culture and sport secretary, and Mr Freddy Medina Soto, member;
(4) Pesca Perú Huarmey SA suspended workers who were union members, invoking
Supreme Decree No. 006-96-TR – which is detrimental to fishing industry workers,
according to FETRAPEP, inasmuch as it allows the employer to suspend work contracts;
and (5) Alexandra SAC does not recognize the union and is harassing its members. The
Committee notes the Government’s statement to the effect that: (i) the fishing industry
companies stated that the position of FETRAPEP does not reflect the truth, given that the
termination of the employment relationships occurred in accordance with the prevailing
legislation, using the channels established by law for such cases, and, in the case of Pesca
Perú Huarmey SA and Pesquera Némesis SAC, the alleged violations described in the
complaint have been shown to be without substance, since administrative and judicial
rulings have been issued in relation to the allegations; and (ii) in the case of Pesquera San
Fermín SA, the Government indicates that informal meetings were convened at which no
agreement was reached in the dispute between the parties, and therefore in this case and
in those concerning Tecnológica de Alimentos SA – Grupo SIPESA and Alexandra SAC the
Regional Labour Directorate of Lima-Callao should be requested once again to take the
appropriate steps to enable evaluation of the situations reported by FETRAPEP.

1487. Furthermore, as regards the workers’ suspensions, the Committee notes the Government’s
statement to the effect that: (i) section 11 of the single consolidated text of Legislative
Decree No. 728, Labour Productivity and Competitiveness Act, approved by Supreme
Decree No. 003-97-TR, provides that an employment contract shall be suspended when the
worker’s obligation to provide services and the employer’s obligation to provide
remuneration ceases temporarily, without the employment relationship coming to an end;
(ii) the grounds for this type of suspension are laid down restrictively in section 12 of the
abovementioned law and they include total suspension in cases of fortuitous occurrence or
force majeure and section 15 develops the grounds, stating that in the event of fortuitous
occurrence or force majeure, the employer has the right, without prior authorization, to
suspend work for up to 90 days, provided that it immediately notifies the administrative
labour authority; (iii) section 21 of the law lays down the characteristics defining what
constitutes a case of fortuitous occurrence or force majeure, namely inevitability,
unpredictability and irresistibility; (iv) in this context, the closed season is the period
during which logging, hunting or fishing is prohibited by law, for the purpose of protecting
species, and it may be temporary or permanent; (v) the closed season may be declared on
the basis of foreseeable or unforeseeable causes; the types of closed season to which
Supreme Decree No. 006-97-TR refers are those which give rise to the total suspension of
work contracts in the fishing industry, and these are included among the unforeseeable
causes.

1488. In these conditions, the Committee expects that the administrative authority will launch
without delay the evaluation which it announces in relation to the allegations concerning
Pesquera San Fermín SA (dismissal of the last two general secretaries of FETRAPEP,
Mr Eugenio Caritas and Mr Wilmert Medina Campos, and of member Mr Richard Veliz
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Santa Cruz, and pre-dismissal letters sent to Mr Juan Martínez Dulanti, records and
archives secretary, Mr Ronald Díaz Chilca, discipline, culture and sport secretary, and
Mr Freddy Medina Soto, member), Tecnológica de Alimentos SA – Grupo SIPESA (after
putting pressure on the workers, all workers at all plants were dismissed on 25 July 2006)
and Alexandra SAC (non-recognition of the union and harassment of its members), and
requests the Government to send its observations in this respect.

1489. As regards the allegation that Pesca Perú Huarmey SA requested judicial revocation of the
registration of the trade union on the grounds that the latter no longer had the requisite
minimum number of members, the Committee notes the Government’s statement that the
absence of the minimum number of members required by labour law constitutes one of the
grounds for seeking dissolution of the union and revocation of the respective registration,
and also that the enterprise indicates that the reduction in the number of union members
was not the result of actions by the employer but of the workers’ decision. In these
conditions, while observing that the revocation of the union registration was effected
through judicial channels, the Committee requests the Government to confirm that the
judicial authority did not find that the reduction in the minimum number of workers which
gave rise to the revocation of the union registration occurred as a result of anti-union
persecution.

1490. Finally, the Committee urges the Government to send its observations without delay
regarding the allegations concerning: (1) Pesquera Diamante SA (the alleged dismissal of
37 unionized workers who refused to sign a six-month contract and the alleged forcible
detention of all unionized workers until they signed a new contract; at present, the workers
have signed a contract for one year with the proviso that the union remains inactive for
one year); and (2) CFG Investment SAC (the alleged dismissal of 16 workers who were
members of the union – including eight members of the executive committee and the
members of the board negotiating the list of demands – for non-completion of the
negotiations for the 2006–07 period). The Committee also requests the Government to
obtain and transmit the comments of the enterprises on these allegations, through the
employers’ organization concerned.

Mining industry
1491. As regards the allegation made by the FNTMMSP that the Southern Peru Copper
Corporation is seeking to impose a six-year period of validity on collective bargaining and
to that end is making use of five minority unions representing 350 out of 2,500 workers and
is offering them money to sign the agreement, the Committee first of all recalls that it has
had to examine allegations of anti-union discrimination at this enterprise on previous
occasions [see 326th Report, Case No. 2111, and 338th Report, Case No. 2248]. As
regards the allegations made in this case, the Committee notes the Government’s statement
that the National Labour Relations Directorate sent information to the effect that:
(1) between 2 July and 3 August 2007, informal meetings were held between the enterprise
representatives and the Unified Union of SPCC ILO Workers, the Unified Union of SPCC
Toquepala and Allied Workers and the Unified Union of SPCC Cuajone and Allied
Workers, at which the points contained in the list of claims were discussed, agreement
having been reached on a total of 48 clauses, with seven points proposed by the unions still
pending; (2) the collective bargaining procedures undertaken by the three unions have
now been concluded with the signature of the record of the informal meeting of 9 October
2007; and (3) the National Labour Inspection Directorate was requested to carry out
investigations to verify whether any actions had been committed by the enterprise which
had affected the freedom of association of the workers or trade unions and that it is
currently awaiting the results of those investigations. In these conditions, the Committee
requests the Government to keep it informed without delay of the outcome of the
investigations undertaken by the National Labour Inspection Directorate at the Southern
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Peru Copper Corporation to verify whether any actions had been committed by the
enterprise during the collective bargaining with three unions (minority unions, in the
complainant’s view) which had affected the freedom of association of the workers or trade
unions.

Textile industry
1492. As regards the allegations concerning Textiles San Sebastián SAC (specifically, the CGTP
alleges numerous anti-union acts since the establishment of the enterprise trade union,
such as non-recognition of the union and obstruction of dialogue, refusal to collect union
dues from members, refusal to allow the union to use a noticeboard, refusal by the
enterprise to negotiate a collective agreement, outsourcing of production in order to
restrict the exercise of the workers’ freedom of association, transfer of production
relegating unionized workers to secondary tasks, transfer of unionized workers to a distant
workplace and, finally, the dismissal on 27 July 2007 of the general secretary, the rights
protection secretary and a member), the Committee notes the Government’s statement that
the Regional Directorate of Labour and Employment Promotion of Lima-Callao sent
information that the examination of the facts and the inspections undertaken had revealed:
(1) the enterprise’s unwillingness to recognize the union by refusing to initiate dialogue
with it; (2) harassment of members of the union, assigning them tasks to which they were
not accustomed; (3) transfers to various workplaces without assigning them specific tasks
and leaving them virtually without work; and, finally (4) anti-union practice culminating in
the dismissal of 73 workers. The Regional Directorate of Labour and Employment
Promotion of Lima-Callao also sent information to the effect that: (i) the enterprise has
violated social and labour regulations on numerous occasions, resulting in inspections and
fines in 2007; (ii) on 30 October 2007, the enterprise was requested to restore the
workers’ rights, including reinstatement of the 73 workers who were dismissed; (iii) at a
meeting to which it was summoned on 9 November 2007, the enterprise did not comply
with the requirements; and (iv) it is waiting for the Labour Inspection Directorate to send
the final report and record of the infringement. In these conditions, the Committee
recommends to the Government to take measures to promote, in consultation with the
social partners, a legislation which guarantees sufficiently dissuasive sanctions against
acts of anti-union discrimination and reminds the Government that the technical assistance
of the Office is at its disposal. The Committee requests the Government, if the allegations
are confirmed, to take all the necessary measures to reinstate the dismissed trade union
leaders and members as a primary remedy; if the judicial authority determines that
reinstatement of trade union members is not possible for objective and compelling reasons,
adequate compensation should be awarded to remedy all damages suffered and prevent
any repetition of such acts in the future, so as to constitute a sufficiently dissuasive
sanction against acts of anti-union discrimination. The Committee urges the Government
to take the necessary steps to ensure that the enterprise recognizes the trade union,
remedies the anti-union measures taken against it and refrains from adopting any such
measures in the future, and also to promote collective bargaining between the parties. The
Committee requests the Government to keep it informed in this respect.

The Committee’s recommendations
1493. In the light of its foregoing interim conclusions, the Committee invites the
Governing Body to approve the following recommendations:
(a) The Committee expects that the administrative authority will launch without
delay the evaluation which it announces in relation to the allegations
concerning Pesquera San Fermín SA (dismissal of the last two general
secretaries of FETRAPEP, Mr Eugenio Caritas and Mr Wilmert Medina
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Campos, and of member Mr Richard Veliz Santa Cruz, and pre-dismissal
letters sent to Mr Juan Martínez Dulanti, records and archives secretary,
Mr Ronald Díaz Chilca, discipline, culture and sport secretary, and
Mr Freddy Medina Soto, member), Tecnológica de Alimentos SA – Grupo
SIPESA (after putting pressure on the workers, all workers at all plants were
dismissed on 25 July 2006) and Alexandra SAC (non-recognition of the
union and harassment of its members), and requests the Government to send
its observations in this respect.
(b) The Committee urges the Government to send its observations without delay
regarding the allegations concerning: (1) Pesquera Diamante SA (the
alleged dismissal of 37 unionized workers who refused to sign a six-month
contract and the alleged forcible detention of all unionized workers until
they signed a new contract; at present, the workers have signed a contract
for one year with the proviso that the union remains inactive for one year);
and (2) CFG Investment SAC (the alleged dismissal of 16 workers who were
members of the union – including eight members of the executive committee
and the members of the board negotiating the list of demands – for noncompletion of the negotiations for the 2006–07 period). The Committee also
requests the Government to obtain and transmit the comments of the
enterprises on these allegations, through the employers’ organizations
concerned.
(c) The Committee requests the Government to keep it informed without delay
of the outcome of the investigations undertaken by the National Labour
Inspection Directorate at the Southern Peru Copper Corporation to verify
whether any actions had been committed by the enterprise during the
collective bargaining with three unions (minority unions, in the
complainant’s view) which had affected the freedom of association of the
workers or trade unions.
(d) The Committee recommends to the Government to take measures to
promote, in consultation with the social partners, a legislation which
guarantees sufficiently dissuasive sanctions against acts of anti-union
discrimination and reminds the Government that the technical assistance of
the Office is at its disposal.
(e) With regard to the allegations of anti-union dismissals of the workers of the
Single Union of Workers of Textiles San Sebastián SAC – including the
officials mentioned by the complainant – the Committee requests the
Government, if the allegations already verified by the administrative
authority are confirmed, to take all the necessary measures to reinstate the
dismissed trade union leaders and members as a primary remedy; if the
judicial authority determines that reinstatement of trade union members is
not possible for objective and compelling reasons, adequate compensation
should be awarded to remedy all damages suffered and prevent any
repetition of such acts in the future, so as to constitute a sufficiently
dissuasive sanction against acts of anti-union discrimination. The
Committee also urges the Government to take the necessary steps to ensure
that the enterprise recognizes the trade union, remedies the anti-union
measures taken against it and refrains from adopting any such measures in
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the future, and also to promote collective bargaining between the parties.
The Committee requests the Government to keep it informed in this respect.
(f) As regards the allegation that Pesca Perú Huarmey SA requested judicial
revocation of the registration of the trade union on the grounds that the
latter no longer had the requisite minimum number of members, the
Committee, while observing that the revocation was effected through judicial
channels, requests the Government to confirm that the judicial authority did
not find that the reduction in the minimum number of workers which gave
rise to the revocation of the union registration occurred as a result of antiunion persecution.

CASE NO. 2539
INTERIM REPORT

Complaints against the Government of Peru
presented by
— the General Confederation of Workers of Peru (CGTP) and
— the National Federation of Mining, Metallurgy and Steel Workers
(FEDMINEROS)
Allegations: Anti-union dismissals of leaders of
the Owens-Illinois Perú SA workers’ union and
unlawful suspension from work without pay of
two leaders of the workers’ union of the
SIDERPERU plant
1494. The complaints are contained in communications of the General Confederation of Workers
of Peru (CGTP) and the National Federation of Mining, Metallurgy and Steel Workers
(FEDMINEROS) dated 14 November 2006 and 16 August 2007, respectively. The
Government responded with statements dated 11 June, 9 August and 26 October 2007.

1495. Peru has ratified the Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87), and the Right to Organise and Collective Bargaining
Convention, 1949 (No. 98).

A.

Allegations of the complainant organizations
1496. In its communication of 14 November 2006, the CGTP alleged that the company, OwensIllinois Perú SA, is a transnational company with headquarters in the United States and has
been established in Peru since 1993, when it became the owner of Vidrios Industriales SA
(VINSA).

1497. Subsequently, this multinational took over the administration of Manufacturera de Vidrio,
the only competitor on the domestic market, thus becoming an extremely profitable
monopoly; both acquisitions involved anti-union conduct.

1498. The CGTP explains that the SITRADISA trade union, exercising its right and
responsibility of representation on behalf of workers, in keeping with agreements of
general assemblies and while exercising its autonomy with regard to the administration of
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the cafeteria, provided for in item 5 of the collective agreement, applied a deduction of a
percentage of the profits of the plant cafeteria subcontractor. The union has held this right
for more than 30 years and Owens-Illinois Perú SA had full knowledge of this. These
proceeds were used to construct a union room and are reported in the union’s financial
reports approved by chartered public accountants.

1499. The CGTP alleges that, despite the foregoing, the company, demonstrating anti-union
conduct, accused of allegedly serious misconduct 13 trade union leaders, eight from the
current executive committee and five of the preceding one: Owens-Illinois Perú SA falsely
adduced that the cause of dismissal was an alleged breach of good faith in employment, as
well as alleged inappropriate use and consummate misappropriation of company property
for personal profit, which, as has already been seen, is totally false since the executive
committees were acting at all times in accordance with their collective autonomy.

1500. On 18 October 2005, the CGTP went on, the company, rejecting the defence submitted by
the concerned parties, proceeded with the dismissal of the seven leaders, who suffered the
loss of their jobs for the sole reason of exercising or having exercised functions as trade
union leaders. Such anti-union conduct on the part of Owens-Illinois Perú SA contravenes
Peruvian legislation as well as ILO Conventions Nos 87 and 98. The CGTP points out the
total incongruity of the conduct on the part of the company, which first falsely accuses the
13 leaders and then later reinstates only six of them without further explanation.

1501. The CGTP argues that such conduct is not legitimate in so far as the misconduct may not
be presumed unilaterally, but rather must first be examined by a court of law and only
following a court ruling would the company be in a situation to dismiss the workers; this
proves the company acted with frivolity, rashly and in bad faith, with the fundamental
objective of punishing the leaders by dismissing them. Such action constitutes a violation
of a fundamental human right, namely the right to work, for this dismissal deprived the
persons concerned of the means to provide for the daily subsistence of their families.

1502. The leaders dismissed are: Maximo Velarde Diaz (General Secretary, 2005–07); Gaspar
Palacios More (Secretary for Discipline, 2005–07); Eddy Córdova Chian (Secretary for
Economics, 2005–07); Ruperto Sánchez Gutiérrez (General Secretary, 2003–05);
Sebastián Suclupe Yauce (Secretary for Organization, 2003–05); Jorge Luis Martínez
Guevara (Secretary for Defence, 2003–05) and Juan Manayay Contreras (Secretary for
Economics, 2003–05).

1503. The CGTP points out that article 29 of Legislative Decree No. 728 stipulates that: “is null
and void a dismissal motivated by affiliation to a labour union or participation in union
activities; being a candidate as a workers’ delegate or acting or having acted in such a
capacity”. Moreover, according to article 30 of the consolidated text of the Collective
Labour Relations Act, Supreme Decree No. 010-2003, “trade union immunity guarantees
that certain workers may not be dismissed without clearly demonstrated just cause or
without their acceptance”.

1504. The CGTP adds that labour union leaders have lodged court action before the labour
tribunal demanding the dismissal be declared null and the workers be reinstated in their
jobs and grades in the company. However, there is a danger, as in the case of so many
other labour suits, that the case is held up for some time in Peruvian courts.

1505. In its communication of 16 August 2007, the FEDMINEROS alleged that on 4 June 2007,
by order of the plant manager of Empresa Siderúrgica del Perú SAA, Mr Luis Cubas
(company supervisor), safety equipment was thrown into the waste bin with the argument
of “cleaning up” the Elken furnace sector of the steel mill. As a result, the workers on that
shift had to work without their respective safety equipment, placing the physical integrity
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of these workers in serious danger and violating the dignity of workers, because this sector
is a furnace that operates at high temperatures and with toxic gases. These facts were
brought to the knowledge of a hierarchal superior of the company who verbally promised
to sanction the plant manager after having apologized in response to the complaints by
union leaders.

1506. The complainant added that, in response to these claims and after a unilateral, biased
“investigation”, management decided to sanction the leaders of the trade union of
SIDERPERU plant (the Secretary-General and the Secretary for Defence) as a
“disciplinary measure”, suspending them from work for 30 days without pay, from 5 July
to 3 August 2007, for having denounced the abuse committed, that is, for alleged serious
misconduct, pursuant to article 25 of the Labour Productivity and Competitiveness Act.
What is more, minutes were drafted in which misleading questions were presented
favouring the company and without the presence of the union leaders, failing even to take
into account the statement according to which “the lockers in which the safety equipment
was stored were broken into forcibly using an iron bar …” in order to throw said
equipment into the garbage dump.

1507. The complainant indicates the union representatives filed a complaint on 16 July 2007
before the Ministry of Labour in Chimbote, as well as before the National Directorate of
Labour Relations.

1508. The complainant indicates that an out-of-court meeting called by the Office of the Ministry
of Labour in Lima did not resolve this aspect in so far as the company confirmed the
sanctioning of the trade union leaders, thus clearly making abusive exercise of a right; this
action constitutes a warning to workers not to react to the violations by superiors who
implement practices that infringe national and international labour legislation. The
complainant is of the view that this fact is not a coincidence, since the company is creating
a social climate wherein workers will not be able to defend the next list of claims for the
period 2007–08 with the necessary assurances.

B.

The Government’s response
1509. In its communications of 11 June, 9 August and 26 October 2007, the Government states,
with regard to the complaint submitted by the CGTP against Owens-Illinois Perú SA in
relation to the dismissal of trade union leaders, that the labour authority summoned the
parties in the dispute to an out-of-court meeting on 5 February 2007, at the request of the
Secretary for Defence of the CGTP. However, the non-attendance of the representatives of
the trade union organization (despite having been duly notified by regular channels and by
fax) was placed on record. Company representatives reported that the dismissals were
being reviewed by the judiciary. Therefore, the Government, having noted that the
dismissals referred to in the present case are pending before a tribunal, is awaiting the
latter’s decision and will inform the Committee on Freedom of Association as soon as it
has further information.

1510. The Government forwarded a communication of 9 July 2007 from Owens-Illinois Perú SA
concerning the complaint by the CGTP, which is reproduced below:
Background
On 1 December 1993 the workers’ union and the company signed a collective agreement
which, under item 6, provided for the following:
“Cafeteria concession – lunch –. The parties agree that the organisation and oversight of
the kitchen for food service to employees shall be the direct responsibility of the trade
union with regard to the independent monitoring and hiring of a subcontractor … the
company agrees to grant employees the lunch plan on a permanent basis …”
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Accordingly, our company’s trade union was entrusted with the exclusive responsibility
to select, hire and supervise the subcontractor in charge of the company cafeteria and of
providing meals to all staff.
The aforementioned collective agreement provided that the advantages thus granted to
the trade union and the entire staff were of a permanent nature; they were not subsequently
rescinded, and remain entirely valid to the present time. This is clearly provided for in item 23
of the agreement which literally states:
“Renewal clause. The parties reaffirm that, pursuant to the fourth transitional and final
provision of Decree Law No. 25593 and its regulations, they have revised and/or
amended all agreements and conventions ... whereby alone the benefits expressly
mentioned in the present collective agreement are retained ...”
On 28 September 2005, a meeting was held on the plant premises between company
officials and Mrs Marlene Hortella Morocho de Rodríguez, general manager of Menú Express,
the current subcontractor of the plant cafeteria.
At this meeting, Mrs Morocho provided information and documentation establishing that
the trade union had for several years been illegally taking a percentage of the subcontractor’s
profits as a form of recompense for having granted them the concession to the plant cafeteria.
Based on the information provided by the cafeteria subcontractor, we were able to
determine the names of the members of the executive committees who approved and carried
out these actions and they are:
(a)

(b)

Executive committee from 12 July 2003 to 11 July 2005:
–

Ruperto Sánchez Gutiérrez (General Secretary);

–

Juan Manayay Contreras (Secretary for Economics);

–

José Luis Martínez Guevara (Secretary for Defence).

Executive committee from 12 July 2005 and onwards:
–

Maximo Velarde Diaz (General Secretary);

–

Eddy Magno Córdova Chian (Secretary for Economics);

–

Gaspar Armando Palacios More (Secretary for Discipline and Social Security);

–

Sebastián Súclupe Yauce (Secretary for Organization).

It is important to point out that minutes were kept of all the meetings between the
company and the subcontractor’s representative, copies of which are attached to the present
communication.
Thus, in view of the information received and having identified those responsible for
illegal receipt of payments, the company charged them with the following serious misconduct:
(i)

Infringement of professional obligations, entailing a breach of good faith with regard to
employment (article 25, subparagraph (a) of the consolidated text of Legislative Decree
No. 728, the Labour Productivity and Competitiveness Act (LPCL), enacted by Supreme
Decree No. 003-97-TR and subsequent LPCL).

(ii)

Consummate misappropriation of company property for personal profit in disregard of
its value (article 25, subparagraph (c) of the LPCL);

(iii) Improper use of company property for personal profit (article 25, subparagraph (c) of the
LPCL);
Hence, we initiated the corresponding procedure of dismissal as provided for in
article 32 of Supreme Decree No. 003-97-TR, consolidated text of Legislative Decree
No. 728, the Labour Productivity and Competitiveness Act. We therefore sent the
corresponding letters giving prior notice of dismissal to the workers concerned, received their
respective letters of defence and, because the latter did not disprove the accusations against
them, we decided to terminate the employment relationship.
The company’s grounds for dismissing the former employees
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The former employees state that the dismissal by the company was mainly a measure to
punish supposedly legitimate union activities. As we have shown in our summary of facts, the
union, and more specifically, its leaders, made inappropriate use of a facility which the
company had granted them.
The company intended to grant workers the right of choice and oversight with regard to
the subcontractor, since, as they were the principal beneficiaries of the cafeteria services, it
was their representative organisation who should choose the enterprise who was to provide
this service.
However, as described above, the representative of the contracting enterprise showed us
the subcontracting agreement of 28 February 2005 in which the labour union specified in
paragraph 1 that it was the usufructuary of the company cafeteria.
It must be pointed out that it is not certain that the usufructuary of our plant cafeteria was
the union, because this would place the union in a position to gain personal profit from its
operation. As item 6 of the collective agreement of 1 December 1993 states, the “organisation
and oversight” of the plant cafeteria is granted to the union, in order that it may directly and
independently engage a cafeteria subcontractor.
Thus, the union has the authority to choose, engage and oversee the service provided by
the enterprise operating the plant cafeteria which provides meals to all staff, but not to derive
profit from it.
As a result, the union, in particular, the former employees, as members of the executive
committee, are responsible for the proper administration of the subcontracting process, an
elementary requirement of which is to obtain good service at the lowest possible price. Our
company, in absolute good faith, granted this responsibility to the union, trusting that it would
honour this responsibility precisely according to the objectives of any union: the defence and
advancement of the interests of workers.
However, already in the first paragraph of the subcontracting agreement mentioned
above, the clear intent of the union to wrongfully obtain personal profit from the
administration of the cafeteria subcontracting process through the intermediary of the genuine
usufructuary is apparent. This is emphatically revealed in paragraphs 16 and 17 of the
contract:
“Paragraph sixteen: The SUBCONTRACTOR shall contribute, towards improvements
to the union room, 5 per cent of the total value of the weekly register of cafeteria
customers whose meals are submitted for deduction, and this sum shall be retained by
the UNION.
Paragraph seventeen: The SUBCONTRACTOR shall contribute to the UNION 5 per
cent of the total sum for certification and strategy meetings.”
With incredible callousness and a feeling of impunity, the union expressly negotiated
with the subcontractor the payment to itself of two contributions, without receiving any
service in exchange, apart from the mere benefit of having been awarded the contract as
subcontractor by the union acting independently.
In addition, the representative of the subcontracting enterprise gave us a copy of the
concession agreement of 30 May 2005 between the union and Menú Express. Signing for the
union were Mr R. Ruperto Sánchez as the General Secretary, Juan Súclupe Yauce as Secretary
for Organization, and Jorge Martínez Guevara as Secretary for Defence.
Paragraph 1 of the abovementioned contract again explicitly states that the union is the
“usufructuary of the cafeteria located inside the Owens-Illinois Perú SA factory … by virtue
of the collective agreement of 1 December 1993”. In paragraph 3, the subcontract of the
abovementioned cafeteria is awarded to the enterprise.
Moreover, in paragraphs 17 and 18, exactly the same terms are stipulated as in the
previous contract, that is, the payment of the irregular contributions to the union by the
subcontractor is extended. According to paragraph 14 of the same contract, this situation is to
apply until 30 August 2005.
As stated, our company agreed in the collective agreement of 1 December 1993 and in
absolute good faith to entrust to the union the entire responsibility to choose, retain and
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oversee the enterprise given the task of providing food service to all staff, both unionised and
non-unionised, offering the best quality at the lowest possible price.
The company even allocated 46.20 new soles per week to each worker towards meals.
Because of the illegal claim on the part of the union to a percentage of profits, the cost of this
service was inappropriately increased.
Since 1994 we had believed that the price of the food provided by the subcontractor was
solely and exclusively determined by costs. But, due to the discovery of the irregularities
committed by the union and, consequently, by the claimants in their capacity as members of
the executive committee, we are convinced that the price paid by workers, who have the
benefit of a lunch financed by the company, has been completely artificial and distorted by
these contributions or “cuts”. Hence, indirectly, the union and in particular the claimants, have
been appropriating company funds by having the company pay a sum for lunches which is
greater than that really necessary for feeding our employees.
Once these facts had been brought to light, from 12 January 2006, the company began
reimbursing staff the 5 per cent of the cost of meals which had been deducted on a weekly
basis and passed on to the union as a “contribution” towards improving the union room.
Such restitution continued until our company and the subcontractor, by virtue of the
collective agreement signed on 14 July 2006, agreed to return the responsibility for the
organisation and oversight of the cafeteria to the company, and that, in addition, the
subcontractor would attempt to maintain the executive menu at 4 new soles and the breakfast
special would remain at 3 new soles.
Moreover, for the benefit of staff, the company is subsidising the meals in the cafeteria
as follows: budget breakfast: 0.47 new soles per meal; deluxe breakfast: 0.57 new soles per
meal; menu and dinner: 3.00 new soles per meal.
Every union has as its fundamental obligation the defence and advancement of workers.
The claimants in their capacity as members of the executive committee have done just the
contrary by taking advantage of a right entrusted to them in the abovementioned collective
agreement in order to receive dishonest and illegal contributions or “cuts” from subcontracting
enterprises on the basis of receipts on meals provided.
These facts were fundamentally sufficient in order that the company justifiably consider
that the privilege granted to the union in the collective agreements had been completely
diverted.
Consequently, it is not possible to allege that the company has committed an anti-union
act, for it has merely exercised the right of sanction as provided for in labour legislation, by
terminating the employment relationship with bad employees who misused the privilege
granted by the company to the labour union.
It is our belief that our action cannot been seen as an anti-union act against members of
the company trade union; this claim is false, and we have demonstrated and justified the
grounds for termination of the contract of employment, as provided for in labour legislation.
Lastly, we must point out that the present matter is currently before a court of law, the
dismissal of the former employees being contested as null and void. The docket number is
1628-2005 and the case is being examined by the 30th Labour Tribunal of Callao.
It will thus be a judicial body that, as the normal channel for the resolution of disputes
according to our legal system, will establish whether an anti-union act has indeed been
committed.
In addition, with regard to the proceedings already mentioned, we hereby inform you
that we have reached an out-of-court settlement with Mr Jorge Luis Martínez Guevara, one of
the claimants, who has abandoned proceedings and his claims. The relevant proofs are
attached.
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C.

The Committee’s conclusions
1511. The Committee notes that in the present case the complainant organizations submit
allegations regarding: (1) the anti-union dismissal of seven (initially 13) leaders of the
Union of Workers of Owens-Illinois Perú SA; and (2) the suspension from work without
pay of two leaders of the trade union of the SIDERPERU plant for having reported the
conduct of a company representative who placed the health of workers in jeopardy.

1512. As regards the allegation of the anti-union dismissal of leaders of the union of workers of
Owens-Illinois Perú SA, the Committee notes that the Government states that a court
decision on the matter is pending and that the complainant organization did not attend the
meeting convened at its request by the Ministry of Labour, with the result that
representatives of the company alone attended. The Committee further notes that the
company reported the abandonment of court action on the part of one of the trade union
leaders in question and maintains that the dismissals are not based on anti-union motives,
but rather, the improper application of a clause of the collective agreement concerning the
organization and oversight of the cafeterias by the union and, specifically, by the indirect,
effective appropriation by trade union leaders of company money by making the latter pay
a higher amount for the food of its workers, due to the collecting of illegal and immoral
contributions or “cuts” from the subcontracting enterprises providing food service to
workers (the subcontracting agreement between the union and the catering company
provided for 5 per cent to go towards the improvement of the union room and 5 per cent of
the total amount for certification and strategy meetings); according to information
provided by the company, the 2006 collective agreement provided for the return of the food
service under company control.

1513. The Committee notes that the version given by the CGTP, on the contrary, asserts that the
leaders were dismissed illegally and in violation of freedom of association in the
framework of their powers and responsibilities of representation, pursuant to agreements
of general assemblies, and in the framework of their autonomous administration of the
cafeteria conferred upon the union by item 5 of the collective agreement, providing for the
deduction of a percentage of the profits of the cafeteria subcontractor. The Committee
notes that according to the CGTP, the union has been exercising this right for over
30 years, that the company was aware of this and that the income was reported in the
union’s general balance sheet.

1514. Taking into account the divergence between the version of the CGTP and that of the
company, and the fact that the question of the nullity of the dismissal has been submitted to
the judicial authority, the Committee requests the Government to communicate the text of
the court decision when it has been pronounced.

1515. The Committee regrets noting that the Government has not responded to the allegation of
the FEDMINEROS dated 16 August 2007, related to the illegal suspension from work
without pay for 30 days of the Secretary-General and the Secretary for Defence of the
trade union of the SIDERPERU plant, for having denounced conduct on the part of a
company representative who placed the health of workers in jeopardy. The Committee
urges the Government to send its observations in this respect without delay.

The Committee’s recommendations
1516. In the light of its foregoing interim conclusions, the Committee invites the
Governing Body to approve the following recommendations:
(a) The Committee requests the Government to communicate the text of the
court decision in relation to the dismissal of seven leaders of the Union of
Workers of Owens-Illinois Perú SA.
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(b) The Committee regrets that the Government has failed to respond to the
allegation by the FEDMINEROS of 16 August 2007 related to the illegal
suspension from work without pay for 30 days of the Secretary-General and
the Secretary for Defence of the trade union of the SIDERPERU plant, for
having denounced conduct on the part of a company representative who
placed the health of workers in jeopardy. The Committee urges the
Government to send its observations in this respect without delay.

CASE NO. 2553
REPORT IN WHICH THE COMMITTEE REQUESTS
TO BE KEPT INFORMED OF DEVELOPMENTS

Complaint against the Government of Peru
presented by
the International Trade Union Confederation (ITUC)
Allegations: Acts of anti-union discrimination
and anti-union practices and hindrances to
collective bargaining in the enterprise Mar y
Tierra de IMI del Perú SAC
1517. The complaint is contained in a communication from the International Trade Union
Confederation (ITUC) dated 20 March 2007.

1518. In the absence of a reply from the Government, the Committee had to postpone its
examination of the case on three occasions. At its March 2008 meeting, the Committee
issued an urgent appeal to the Government, drawing its attention to the fact that, in
accordance with the procedure of rules set out in paragraph 17 of its 127th Report,
approved by the Governing Body, it might present a report on the substance of the case at
its next meeting if the information or observations requested of the Government had not
been received in due time [see 349th Report, para. 10]. In the meantime, a reply has not
been received from the Government.

1519. Peru has ratified the Freedom of Association and Protection of the Freedom of Association
and Protection of the Right to Organise Convention, 1948 (No. 87), and the Right to
Organise and Collective Bargaining Convention, 1949 (No. 98).

A.

The complainant’s allegations
1520. In its communication dated 20 March 2007, the ITUC alleges that, on 18 September 2006,
the Single Trade Union of Workers of Mar y Tierra de IMI del Perú SAC in Piura was
established at an extraordinary general assembly in the presence of 29 workers of the
enterprise IMI del Perú SAC. The union subsequently joined the National Federation of
Petroleum, Energy and Allied Workers of Peru (FENUPETROL).

1521. On 3 October 2006, the regional office of the Ministry of Labour registered the union,
which brought its establishment to the attention of the enterprise by providing it with a
copy of the union’s founding document and by-laws.
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1522. The ITUC adds that once the enterprise became aware of the union’s existence, it began an
anti-union campaign and immediately dismissed four workers, who were relatives of union
officials and members working within the same enterprise group, indicating their names.

1523. On 23 October 2006, the union therefore requested a first meeting with the Talara district
labour authority on 26 October 2006, which the enterprise failed to attend.

1524. Furthermore, on 24 October 2006, the union reported five representatives of the enterprise
IMI SAC to the Talara Criminal District Attorney for having violated freedom of
association by coercing workers into resigning from the union using threats of dismissal.
The enterprise successfully pressured Mr Julio Morales Ortega, secretary for defending the
union’s rights, into resigning from the union.

1525. On the same day, that is 24 October 2006, the union presented the enterprise with a draft
collective agreement, with a list of demands for 2006–07 contained in 34 clauses, which it
brought to the attention of the administrative authority (the Talara district labour
authority).

1526. In letters certified by a notary and sent to the union and the Talara district labour authority,
the enterprise stated that it would not accept the draft collective agreement, with its list of
demands for 2006–07, until the union provided it with the minutes of the general assembly
at which the members of the committee for defending the list of demands were appointed.

1527. On 26 October 2006, the enterprise’s head of industrial relations filed an administrative
appeal challenging the registration of the union; the labour authority declared this appeal to
be inadmissible.

1528. Furthermore, on 8 November 2006, the enterprise filed a petition against the decision to
reject the appeal.

1529. On 20 November 2006, through Decision No. 01-019-C48-2006, the Talara district labour
authority declared that the enterprise’s demand (which made collective bargaining subject
to the receipt of the minutes of the assembly at which the members of the committee for
defending the list of demands were appointed) had no legal basis, given that it is not a legal
requirement. This decision, which notes that the enterprise does not wish to engage in
collective bargaining, declares the appeal filed by the enterprise to be unfounded in all
aspects and orders the initiation of conciliation procedures by summonsing both parties to
a meeting on 27 November 2006.

1530. On 20 December 2006, through Directorate Decision No. 149-2006-DRTPE-PIURA
DPSC, the labour appeals authority issued a second and final instance ruling that the
appeal filed by the enterprise was unfounded in all aspects.

1531. The ITUC adds that, on 4 January 2007, at the request of the National Director of the
Ministry of Labour and the Talara district labour authority, the parties were summonsed to
a meeting on Friday, 12 January 2007 at 10 a.m., which the enterprise failed to attend. The
enterprise filed an appeal, which the aforementioned Director dismissed on 18 January
2007. The enterprise has now filed a criminal complaint against the Ministry of Labour and
is requesting that the courts cancel the union’s registration.

1532. Lastly, on 10 January 2007, the enterprise dismissed Mr Pedro Pablo Ayala, the union’s
press and propaganda secretary, while he was taking annual leave. The ITUC points out
that the Ministry of Labour authorities have fulfilled their responsibility of trying to
promote the trade union rights of workers, whereas the enterprise is violating Conventions
Nos 87 and 98.
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B.

The Committee’s conclusions
1533. The Committee deplores the fact that, despite the time that has elapsed, the Government
has not provided in due time the observations that were requested on several occasions,
including by means of an urgent appeal made to the Government at the Committee’s
March 2008 meeting. Under these circumstances, and in accordance with the applicable
rule of procedure [see 127th Report of the Committee, para. 17, approved by the
Governing Body at its 184th Session], the Committee is bound to present a report on the
substance of this case in the absence of the Government’s observations.

1534. The Committee reminds the Government, first, that the purpose of the whole procedure for
the examination of allegations concerning violations of freedom of association is to ensure
respect for this freedom both in law and in practice. While this procedure protects
governments against unreasonable accusations, governments should in turn recognize the
importance of providing, for objective examination, detailed replies on the substance of the
allegations made against them [see the Committee’s First Report, para. 31].

1535. The Committee observes that, in this case, the complainant alleges that: (1) after the
establishment of a trade union, the enterprise Mar y Tierra de IMI del Perú SAC
proceeded to dismiss four workers who were close relatives of union officials and members
working within the same group of the IMI enterprise; (2) the enterprise coerced workers,
using threats of dismissal, into resigning from the union: this pressure led the secretary
responsible for defending the union’s rights, Mr Julio Morales Ortega, to relinquish his
trade union duties; (3) the enterprise refused to negotiate the list of demands presented by
the union, on the grounds that the union first had to provide the minutes of the general
assembly at which the members of the committee for defending the list of demands were
appointed (this, despite the fact that the labour authorities had declared this request,
which is not provided for by legislation, to be contrary to law); (4) the enterprise
challenged the union’s registration and the labour authority declared this challenge to be
contrary to law; and (5) Mr Pedro Pablo Ayala, the union’s press and propaganda
secretary, was dismissed while he was taking annual leave.

1536. The Committee also notes that, according to the allegations, the enterprise failed to attend
the conciliation meeting convened by the labour authority and that the enterprise:
(1) appealed this decision; and (2) has requested that the courts cancel the union’s
registration and has filed a criminal complaint against the Ministry of Labour.

1537. Under these circumstances, given that, according to the allegations, the administrative
decisions in favour of the union have been appealed through the courts by the enterprise,
the Committee, before making definitive conclusions concerning this case, requests the
Government to send, without delay, a detailed reply to all the allegations as well as copies
of the rulings and administrative decisions concerning this case. Furthermore, the
Committee requests the Government to obtain the enterprise’s comments relating to this
case through the relevant employers’ organization and to send them to the Committee.

1538. Lastly, while waiting for the Government’s observations, the Committee cannot but express
its concern over the seriousness of the allegations and generally recall that no person
should be dismissed or prejudiced in employment by reason of trade union membership or
legitimate trade union activities, and it is important to forbid and penalize in practice all
acts of anti-union discrimination in respect of employment [see Digest of decisions and
principles of the Freedom of Association Committee, 2006, para. 771], and that it is
important that both employers and trade unions bargain in good faith and make every
effort to reach an agreement; moreover, genuine and constructive negotiations are a
necessary component to establish and maintain a relationship of confidence between the
parties [see Digest, op. cit., para. 935]. The Committee requests the Government to
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continue to promote collective bargaining as set out in Convention No. 98, which Peru has
ratified.

The Committee’s recommendations
1539. In the light of its foregoing conclusions, the Committee invites the Governing
Body to approve the following recommendations:
(a) Regretting the fact that the Government has not sent its reply to the
allegations, the Committee requests it to send, without delay, a detailed reply
to all the allegations as well as copies of the rulings and administrative
decisions concerning this case.
(b) The Committee requests the Government to obtain the enterprise’s
comments relating to this case through the relevant employers’ organization
and to send them to the Committee.
(c) The Committee requests the Government to continue to promote collective
bargaining as set out in Convention No. 98, which Peru has ratified.

CASE NO. 2592
INTERIM REPORT

Complaints against the Government of Tunisia
presented by
— Education International (EI) and
— the General Federation of Higher Education and Scientific Research (FGESRS)
Allegations: Refusal to recognize the General
Federation of Higher Education and Scientific
Research (FGESRS), anti-union discrimination
against union members and violations of the
right to collective bargaining
1540. The complaint is contained in a communication from Education International (EI) and the
General Federation of Higher Education and Scientific Research (FGESRS) dated
17 September 2007. The FGESRS sent additional information in communications dated
17 October and 8 November 2007.

1541. The Government sent its observations in communications dated 25 October and
3 December 2007.

1542. Tunisia has ratified the Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87), the Right to Organise and Collective Bargaining Convention,
1949 (No. 98), and the Workers’ Representatives Convention, 1971 (No. 135).
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A.

The complainants’ allegations
1543. In a communication dated 17 September 2007, EI and the FGESRS point out that the
Government is violating international labour standards on freedom of association by
refusing to recognize the FGESRS as the organization legitimately representing the
workers of the higher education sector, intensifying acts of anti-union discrimination
against FGESRS members and refusing to engage in collective bargaining with the
federation.

1544. First, the complainants point out that the FGESRS, which is affiliated to the Tunisian
General Labour Union (UGTT), is the only organization to represent the various bodies
and categories of university teachers and researchers. The FGESRS was the outcome of a
unification congress held on 15 July 2006 by the UGTT. When the FGESRS was
established, it was decided to dissolve the unions affiliated to the UGTT which had until
then represented these bodies, namely, the Trade Union of Higher Education Lecturers and
Professors and the General Trade Union of Higher Education and Scientific Research
(SGESRS). The complainants state that the procedure followed to organize the unification
congress of 15 July 2006 complied with Circular No. 67 of 8 March 2004 concerning the
organization of unification congresses at the university level, as well as the internal
regulations of the UGTT, whose internal regulations department had been required to
obtain the consent of the trade union structures affected by the unification through
individual meetings followed by a sectoral council meeting. Moreover, owing to an
existing dispute within the SGESRS, the complainants point out that the union had
appointed a new executive committee in 2003 following the decision made by the UGTT’s
executive committee in 2002 to dissolve the previous executive committee, appointed in
2001. Some members of the SGESRS’s executive committee filed court appeals
challenging the UGTT’s 2002 decision. The complainants consider that these court appeals
were at odds with the UGTT’s internal regulations, which stipulate that internal disputes
should be resolved exclusively on the basis of the standards set out in the organization’s
by-laws and within its structures, in an atmosphere of tolerance and mutual respect
(article 81 of the internal regulations). The complainants state that, following an
assessment report, the executive board of EI recognized the executive committee appointed
on 14 June 2003, with Mr Kaddour as General Secretary, as legitimately representing the
SGESRS. The complainants also point out that the executive committee of the General
Trade Union of Professors and Qualified Lecturers, whose General Secretary is Mr Neji
Gharbi, chose not to participate in the work leading up to the unification process for
reasons that were unrelated to union matters.

1545. Together with their complaint, the complainants sent the communiqués of 25 February and
29 April 2006 signed by the representatives of trade union delegations of qualified teachers
and of five of the six first-level unions of educational technologists which called for the
establishment of a united trade union structure to defend the whole body of permanent
teaching staff in the university sector, as well as a copy of the motion adopted by the joint
sectoral council meeting on higher education on 15 June 2006 advising the UGTT, among
other things, to restructure trade union representation within the higher education sector “in
order to guarantee the true and fair representation of all those involved in the educational
and scientific process” and to hold an extraordinary congress on 15 July 2006 for the
adoption of a single and united structure that would be representative and independent. The
complainants also presented documents concerning the establishment of the FGESRS by
the unification congress of 15 July 2006, in particular a communiqué from the UGTT dated
17 July 2006, a communication addressed to EI (letter from UGTT of 31 July 2006) and a
communiqué to the Head of State (letter from UGTT of 25 January 2007) announcing the
establishment of the FGESRS as the only structure authorized by the UGTT to represent
university teachers and the dissolution of the Trade Union of Higher Education Lecturers
and Professors and the SGESRS.
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1546. The complainants denounce the fact that the authorities refused to give effect to the
UGTT’s decision to recognize the FGESRS as the only representative structure of the
higher education and scientific research sector and misled the public by maintaining
relations with the trade union structures dissolved by the UGTT or by favouring the
implementation of parallel puppet structures. The complainants consider that, since the
unification congress of 15 July 2006, the Government has been guilty of serious
interference in the affairs of trade union organizations, in violation of Convention No. 87.

1547. With regard to interference in the affairs of trade union organizations, the complainants
allege that the Ministry of Higher Education, Scientific Research and Technology, through
a press campaign and acts of intimidation and harassment against teachers, used all
possible means to stop the FGESRS from carrying out normal activities. Referring to the
principles upheld by the Committee on Freedom of Association, the complainants consider
that these Government acts violate the freedom enjoyed by trade union organizations to
determine for themselves, without state interference, the manner in which university
teacher representatives shall be represented. Moreover, the complainants allege that the
Minister encouraged the Director of the Higher Institute of Technological Studies (ISET)
of Rades to convene a meeting to establish a temporary committee of technologists which
would act as the Ministry’s interlocutor, whereas this body is specifically represented
within the FGESRS. With regard to the principles of the Committee on Freedom of
Association, the complainants consider that Article 3 of Convention No. 87, as well as the
rights of university teachers affiliated to the UGTT, are being violated by “the
announcement of elections by ministerial decree”. Although there may have been
disagreements between universities, the complainants state that these were resolved within
the UGTT by the unification congress of 15 July 2006, in accordance with the principle
whereby trade union organizations have the right “to resolve disagreements themselves
without interference by the authorities, with the Government being responsible for creating
an atmosphere in which such disagreements can be resolved”.

1548. The complainants enumerate steps taken by the UGTT to establish normal relations
between the FGESRS and the public authorities. In particular, the UGTT had sent them a
list of FGESRS members which also identified its executive committee, a request to open
negotiations which contained a list of demands that had been unchanged for seven years,
letters addressed to dissident union members instructing them to stop using the official
stamps and documents of dissolved unions and a letter to the Head of State referring to the
situation. The complainants also sent a copy of a communiqué addressed to the Head of
State in which the UGTT denounces the fact that the Ministry of Higher Education,
Scientific Research and Technology continues to maintain relations with the former
general secretaries of the unions that were dissolved when the FGESRS was established.
Similarly, the complainants sent copies of the communications of December 2006
addressed to the former General Secretary of a union that was dissolved when the FGESRS
was established, Mr Néji El Gharbi, and to Mr Béchir Hamrouni, whose union mandate
had been suspended by the UGTT in April 2002. In these letters, the UGTT instructed
Mr El Gharbi and Mr Hamrouni to stop using the official stamp and documents of their
dissolved general unions and to return them immediately or face disciplinary measures.

1549. The complainants point out that because of the support of academics and the involvement
of the International Labour Office, the Government agreed to meet an FGESRS delegation.
However, the Government continues to hold meetings with the unions dissolved by the
UGTT. While the complainants are not questioning the Government’s right to organize
formal or informal meetings with the parties of its own choosing, they nonetheless recall
that collective bargaining should be carried out exclusively with the most representative
organization, as provided for by national legislation (section 38 of the Labour Code) and
international instruments. They add that the representativeness of the FGESRS is beyond
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question given that the federation has 3,700 members out of 8,615 university teachers, with
the objective of soon reaching 4,300 members, namely half of university teachers.

1550. In addition to the situation concerning the FGESRS, the complainants allege that the
responsible ministry, that is, the Ministry of Higher Education, Scientific Research and
Technology, is implementing a systematic and deliberate policy of discrimination against
union members in the sector. The complainants consider that the various acts of anti-union
discrimination, such as pressure, threats, administrative measures and physical assaults
which are being intensified against union members are violations of the provisions
safeguarding the protection of union members set out in Convention No. 98, the guarantees
of which, as recalled by the Committee on Freedom of Association, should also be enjoyed
by civil servants. The complainants denounce the intensification of these acts and provide
some examples of anti-union measures and assaults: threats of disciplinary action made by
the directors of the Kairouan and Rades ISET against union members who went on strike
on 5 April 2007; the ban on trade union general assemblies during the 2006–07 academic
year at the Rades ISET; refusal to provide a research grant to enable a member of a firstlevel union at the Rades ISET to participate at an international conference; refusal by the
responsible ministry to allow the holding of a conference on “trade union rights and
academic freedoms” organized by the first-level union of the Faculty of Arts and
Humanities of the University of Sfax on 14 March 2007; the exclusion of Ms Kaouther
Machta, senior technologist and union member at the Sfax ISET, from the recruitment
panel for assistant technologists and refusal to provide her with a grant to participate at an
international conference, despite the approval of the Director and scientific council of
ISET; refusal of universities in general, and particularly the University of Gafsa, to send
files concerning the transfer of unionized teachers working in the interior of the country to
the responsible ministry within the given deadlines, deliberately making it impossible for
their files to be examined; systematic refusal to extend the active service of teachers
approaching retirement age when the teachers in question are union members; assault on
union member, Moez Ben Jabeur, by the Director of the Tunis Preparatory Engineering
Institute, for which a complaint for assault and battery was filed with the Attorney-General
of the Court of First Instance of Tunis under file No. 7005283/2007 of 25 January 2007;
refusal by the Ministry of Higher Education, Scientific Research and Technology to sign
decrees confirming permanent posts for some unionized higher education assistants,
despite the favourable and unanimous opinions of the joint committee, thereby preventing
their career development and imposing surreptitious punishment for their union activities
and for having participated in the strike of 5 April 2007 organized by the FGESRS.

1551. The complainants denounce the violations by the authorities of the right to collective
bargaining. Not only do the authorities disregard the principle of bargaining in good faith,
but they also restrict the scope of negotiations by limiting the subjects to be negotiated, in
violation of Convention No. 98. The complainants point out that, although the Government
agreed to receive an FGESRS delegation and to negotiate some demands with the
federation, the Government’s change of attitude does not hide evidence of its failure to
comply with the requirement of bargaining in good faith. Indeed, the Government involved
three organizations, described as bogus trade union structures by the complainants, in the
negotiations. According to the FGESRS and EI, the purpose of this tactic is to generate
among the public the impression of a representation crisis in the university sector, thus
enabling the Government to sidestep the legitimate demands of the partners concerned.

1552. Lastly, the complainants also denounce the excessive restrictions imposed by the
Government on the subjects that can be negotiated. They recall that one of the FGESRS’s
demands was the establishment of a permanent consultation structure to discuss teaching
and professional matters, including the draft law on higher education and the status of the
various teaching bodies. Such a body would facilitate consultations in a sector that has
been called upon to implement a quick global reform. According to the complainants, the
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Ministry’s refusal to establish such a consultative body, because of the risk of introducing
joint management in the sector, is contrary to the principle of the participative and
partnership-based management of universities as recommended by the UNESCO World
Declaration on Higher Education for the Twenty-first Century, to which the Government is
a signatory. Furthermore, the complainants question the Government’s attitude, vis-à-vis,
the specific demands made by the FGESRS aimed at acknowledging and rewarding the
increasing workload of academics. The Government postponed the examination of the
FGESRS’s demands until the triennial collective bargaining procedures between the
UGTT executive committee and the Government concerning general wage increases and
the reduced purchasing power of all wage earners, despite the fact that similar agreements
were concluded in other sectors during the same year. Furthermore, the Government
requested the FGESRS to provide technical, administrative and financial solutions in order
to convince the Ministry of Finance that these demands were justified; this is also at odds
with the rules and established practices of social negotiations. Lastly, the complainants
denounce the fact that the Ministry also made recognition of the demands’ relevance
dependent on the acceptance of concessions in terms of the workload of academics. The
complainants consider that this approach adopted by the Government shows its refusal to
engage in serious and responsible social dialogue with FGESRS representatives, which
resulted in a warning strike on 5 April 2007. After this strike, the Government adopted
measures for granting managerial compensation to some teachers, thereby meeting some of
the specific demands made by the FGESRS. The Government nonetheless refused to
negotiate the other demands, considering that they came exclusively under its discretionary
power.

1553. In a communication dated 18 October 2007, the FGESRS describes the appeal made by the
UGTT and EI to the highest state authorities to break the deadlock in the higher education
sector, particularly so that the responsible ministry would recognize the FGESRS as the
legitimate representative of university teachers and engage in sincere negotiations, and to
halt the acts of anti-union discrimination against university teachers on account of their
union activities. However, the FGESRS regrets the fact that these steps, particularly a
meeting between the UGTT and the President of the Republic, were not followed up and
merely demonstrate the authorities’ deliberate decision to violate the freedom of
association of university personnel.

1554. In a communication of 8 November 2007, the complainants describe the latest attempts
made by the FGESRS with the Ministry of Higher Education, Scientific Research and
Technology to resolve the outstanding problems, particularly a letter dated 9 October 2007
requesting a work meeting. When the authorities failed to respond, the FGESRS sent a
second letter, dated 22 October 2007, which resulted in the organization of a meeting
between the FGESRS delegation and the Minister’s private secretary on 1 November 2007.
Nonetheless, not only did the Government maintain its stance concerning all the points to
be negotiated, but it also convened and met the other trade union organizations, which,
according to the complainants, constitutes yet another act of interference in union affairs.
According to the complainants, it would also appear that the Government is confusing
matters pertaining to the administration of affairs under its responsibility which can
reasonably be considered to fall outside the scope of the negotiations and those which
directly affect conditions of employment and cannot therefore be considered as such.
Referring to the position of the Committee on Freedom of Association, the complainants
point out that, although they agree with the principle that the determination of the broad
lines of educational policy is not a matter for collective bargaining between the competent
authorities and teachers’ organizations, although it may be normal to consult these
organizations on such matters, free collective bargaining should be allowed on the
consequences for conditions of employment of decisions on educational policy.
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1555. According to the complainants, the Government’s deliberate anti-union policy,
implemented through its Ministry of Higher Education, Scientific Research and
Technology, is threatening union activity in the sector and violating the provisions of
Conventions on freedom of association and the right to collective bargaining which have
been ratified by the Government.

B.

The Government’s reply
1556. In a communication dated 25 October 2007, the Government asserts its commitment to
implementing, through legislation and national instruments, the provisions of the
international Conventions that it has ratified and points out that Conventions Nos 87 and
98 and Convention No. 135, which it ratified recently, are no exception to this principle. It
adds that trade union rights are enshrined in the national Constitution, as well as in labour
law and are even included in the general statute of the civil service which governs relations
between the State and civil servants.

1557. Moreover, the Government points out that a permanent technical committee bringing
together the Government and UGTT representatives has been established to discuss union
action in the civil service, and that the triennial negotiations should be held within this
committee on wage increases in the civil service and improvements in the conditions of
employment of civil servants.

1558. The Government adds that the meetings held with the FGESRS since its establishment in
July 2006, as well as with other representatives of higher education personnel since 2005,
show that freedom of association is recognized in the sector, and that the complaint itself
demonstrates that the FGESRS has all the necessary means at its disposal to carry out its
union activities, including strikes. However, while the Government recognizes that the
FGESRS has the mandate to represent university teachers, as authorized by the UGTT, it
recalls that there are other higher education unions, such as the Independent Trade Union
of Educational Technologists, established in 2006 and not affiliated to the UGTT, in
addition to the union structures dissolved by the UGTT, such as the SGESRS and the
General Trade Union of Higher Education Lecturers and Professors, which challenged the
dissolution decision before the courts and won their case before the courts of first instance.
While awaiting a final court ruling, the Government expresses its wish to maintain
dialogue and therefore continue to consult all union structures of the sector. According to
the Government, the FGESRS is demanding the monopoly of trade union representation in
the sector, which is at odds with the Labour Code and the relevant court ruling.

1559. The Government indicates that, although the FGESRS, which was established in 2006,
claims to have replaced the SGESRS, it has internal legitimacy problems. The Government
recalls that the SGESRS, established by the UGTT in 2001, was dissolved in 2003 through
the establishment of another union. The 2003 dissolution decision was challenged by the
then executive committee of the SGESRS before international bodies (copy of letters sent
by the SGESRS to EI (1 May 2002) and to the International Labour Office (3 July 2003)).
The executive committee also took its case before the national courts, which it won before
the courts of first instance. In this respect, the Government provides a copy of the ruling of
the Court of First Instance of Tunis handed down on 7 June 2003 revoking the UGTT’s
decision of 2 April 2002 to dissolve the SGESRS’s executive committee. At the same time,
the UGTT decided to restructure its representation of higher education personnel and to
this end organized a unification congress in July 2006. The two general unions dissolved
by this congress in turn filed an appeal before the courts and obtained a decision in their
favour. Consequently, the Government considers that the FGESRS is merely ignoring the
legal consequences of judicial proceedings brought against it by the protesting trade union
structures as well as court rulings by demanding that the Ministry of Higher Education,
Scientific Research and Technology recognize it as the only structure representing all
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higher education personnel. Moreover, the Government recalls that it is bound by court
rulings.

1560. The Government adds that, in a spirit of conciliation, in 2004 it had proposed dialogue
with all union structures and with the executive committee of the UGTT. Meetings held
until then were interrupted by the FGESRS, which claims to be the only legitimate
representative of the body of university professors, scientific researchers and technologists.
The Government recalls that the SGESRS, established in 2003, had already attempted to
obtain the same monopoly of representation and had disrupted lessons by holding strikes in
March 2004 (which were not widely followed), June 2005 and April 2006. The
Government observes that the SGESRS, established in 2003, by no means represented the
majority of higher education and scientific research personnel. This explains why the
UGTT organized the congress of 15 July 2006. However, instead of resolving the problem
of representativeness, the congress further divided union members. More appeals were
filed before the courts challenging the unification decision made by the UGTT, thereby
increasing from two to four the number of legal proceedings under way concerning
representation in the sector.

1561. With its reply, the Government provided a document from July 2006 in which more than
1,200 teachers informed the Ministry of Higher Education, Scientific Research and
Technology that they were opposed to the UGTT’s unification decision. The Government
also provided a copy of letters dated 28 August 2007 that were sent to international bodies
(EI, the International Trade Union Confederation (ITUC) and the International Labour
Office) by the General Trade Union of Professors and Lecturers. In these letters, the
General Secretary, Mr Neji Gharbi, denounces the unilateral decision taken by the UGTT
to dissolve his organization and points out that the case had been taken before the national
courts. According to the Government, this is therefore a case of disagreements between
unions, the outcome of which will depend on the legal proceedings under way, rather than
of interference in the affairs of trade union organizations by the Ministry of Higher
Education, Scientific Research and Technology.

1562. The Government states that it is still open to dialogue, including with the FGESRS, which
it has received on several occasions (12 October 2006 and 13 January, 20 February,
16 April, 12 May, 11 June and 29 August 2007) as confirmed by articles in the press. The
Government has also received other trade union structures. However, the Government
observes that, rather than dialogue, the FGESRS was seeking a monopoly on collective
bargaining.

1563. The Government refutes the allegations that it refuses to negotiate and points out that
dialogue with trade union structures has, on the contrary, resulted in the conclusion of
several agreements, including an agreement signed on 18 April 2005 with the General
Trade Union of Higher Education Lecturers and Professors, an agreement signed on
27 April 2005 with the first-level trade union of educational technologists, with the support
of the UGTT, and an agreement signed on 3 April 2007 with the Independent Trade Union
Committee of Educational Technologists. Moreover, the Government expresses its desire
to maintain a calm social climate and states that, accordingly, it has adopted a number of
measures concerning improvements in the moral and material conditions of higher
education personnel. These measures include: the establishment of managerial
compensation for research directors, following the example of laboratory managers
(Decree No. 1342 of 15 March 2006); the doubling of compensation for members of
teacher recruitment and promotion panels (Decree No. 1711 of 5 July 2007); the
establishment of a managerial bonus for young researchers (Decree No. 1712 of 5 July
2007); the doubling of extra tuition compensation for teachers providing extra tuition at
new universities (Decree No. 2318 of 11 September 2007); the establishment of a free
annual medical check-up for teachers working in laboratories and research units to monitor
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occupational hazards (Circular No. 2888 of 22 February 2007). The Government provided
copies of these official texts.

1564. The Government adds that a triennial agreement was concluded with the UGTT on wage
increases for the 2005–07 period. It indicates that the FGESRS is attempting to call into
question matters that have already been the subject of an agreement that is valid until the
end of 2007, by making demands and calling for excessive wage increases.

1565. With regard to the allegations of anti-union discrimination, the Government gave the
following details.

1566. No disciplinary measures have been taken against teachers on account of their participation
in a strike. However, some disciplinary measures have been taken against some teachers
who were guilty of misconduct during strikes, in particular the destruction of public
property. The Government points out that the teachers concerned can file appeals against
these disciplinary measures and recognizes that, following complaints, the administrative
tribunal has condemned the administration on several occasions for having acted beyond
its authority. The Government also states that it has withdrawn or moderated legally
established disciplinary measures against teachers and administrative personnel, in an
effort to appease trade union organizations. For example, the Government has not followed
up decisions to terminate the contracts of educational technologists who failed to respect
their contractual obligations. The Government states that it was not aware of the scientific
event that it allegedly prevented from taking place and refutes these allegations, which it
qualifies as false. It states that participation in events abroad is determined by university
chancellors without the involvement of the responsible ministry.

1567. In reply to the allegations concerning the refusal to transfer unionized teachers, the
Government points out that the procedure for assigning posts and making transfers follows
clear rules that are monitored by the administrative tribunal and subject to sanctions. For
example, when making such decisions, the minimum period required in order to apply for
a transfer or the actual existence of a teaching service at the establishment to which the
transfer has been requested are taken into account. Transfers are made when these
requirements are met, while ensuring that universities in the interior of the country, which
have increasing numbers of students, have enough teachers.

1568. With regard to extending the active service of teachers beyond retirement age, the
Government recalls that these exceptional measures are taken at the discretion of the
administration with a view to meeting the real needs of specific disciplines. The
Government also points out that it respects an agreement signed with a union affiliated to
the UGTT in April 2005 on the conditions governing this measure. Furthermore, the
Government states that it has adopted measures favouring teachers who join the civil
service later in their careers or who are over 65 years of age when there is a real need in the
establishment concerned, regardless of trade union membership.

1569. With regard to allegations that the Government refused to sign decrees confirming
permanent posts for union members, the Government points out that it examines the
relevant files with a view to ensuring quality higher education. It states that files that are
incomplete or arrive late are not taken into account given that panels make decisions only
on applications that are submitted correctly. It adds that disputes can be taken to the
administrative tribunal.

1570. In its communication dated 4 December 2007, in reply to the additional information
provided by the complainants, the Government refutes the allegations contained therein,
which it considers to be unfounded. The Government states that, with regard to the last
appeal made by the UGTT to the Head of State, the meeting was part of traditional
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consultations held with national organizations. The true purpose of the request was to
establish the FGESRS as the recognized and exclusive interlocutor of the Ministry of
Higher Education, Scientific Research and Technology something which is not possible in
practice or law. With regard to the meeting with the private secretary of the Ministry of
Higher Education, Scientific Research and Technology, the Government indicates that this
was followed by a second meeting on 16 November 2007, which was boycotted by the
FGESRS. This matter therefore relates to break down in dialogue caused by the very trade
union organization that is accusing the Ministry of “manoeuvring”. Recalling the measures
adopted by decree during the first half of 2007, the Government points out that these
measures have a financial impact that the FGESRS refuses to take into account in its
demands. The Government expresses its wish to assess this financial impact before
engaging in new negotiations. Once the assessment has been made in consultation with the
ministries concerned, negotiations should continue with a view to adopting global
measures for 2008 during the traditional social negotiations between the Government and
the UGTT. The Government recalls that wage increases in the civil service are established
according to the triennial agreement concluded with the UGTT, and that the FGESRS
cannot call this agreement into question.

1571. The Government recalls that it has implemented a tried and tested and operational
negotiation framework since 1990, as demonstrated by the numerous agreements
concluded with the UGTT. The attitude of the FGESRS has almost resulted in a deadlock
situation and has been criticized by teachers and trade union organizations alike. The
Government reaffirms its willingness to pursue dialogue with all trade union structures, as
demonstrated by the consultations held with the social partners, including the FGESRS, on
the draft law on education before it was submitted to the Economic and Social Council, on
which the UGTT is also widely represented.

1572. The Government states that it is waiting for court rulings to be handed down, from which it
will draw the appropriate conclusions concerning trade union representation in the sector.
The Government points out that it has always adopted a lawful stance and refused to
become involved in disagreements between unions. The Government thus concludes that
the FGESRS has no grounds for the accusations relating to negotiations with structures
whose dissolution was revoked by a court ruling.

1573. With regard to the discriminatory measures against teachers on account of their union
activities, once again, the Government refutes all of these “unfounded” allegations. It states
that measures are taken on the basis of the legislation in force under the supervision of the
administrative tribunal.

1574. Recalling that the numerous meetings held with the FGESRS demonstrate its recognition
by the public authorities, the Government points out that the strikes called for by the
FGESRS did not result in any disciplinary measures. In this respect, the Government
observes that the higher education and scientific research sector, as is the case for the
entire civil service, benefits from respect for the principles of freedom of association and
collective bargaining contained in Conventions Nos 87 and 98. The respect of this right is
furthermore guaranteed by administrative law. According to the Government, the FGESRS
is using all possible means to satisfy its demands, whereas these can be met only through
consultations which respect the law, institutions and the agreements already concluded
with the UGTT.

C.

The Committee’s conclusions
1575. The Committee observes that the present case concerns allegations of the authorities’
refusal to recognize the representativeness of FGESRS, established in 2006 and affiliated
to the UGTT; anti-union discriminatory measures and acts against teachers on account of
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their union activities; and the Government’s disregard for the principles of collective
bargaining.

Recognition of the FGESRS
1576. The Committee notes that the FGESRS was established as the result of a unification
congress organized by the UGTT on 15 July 2006 in order to represent, under a single
structure, the various bodies and categories of university teachers and researchers. The
Committee notes that this congress also decided to dissolve the unions affiliated to the
UGTT which had until then represented these bodies, namely, the Trade Union of Higher
Education Lecturers and Professors and the SGESRS. According to the complainants, the
procedure followed to organize the unification congress of 15 July 2006 complied with
Circular No. 67 of 8 March 2004 concerning the organization of unification congresses at
the university level, as well as the internal regulations of the UGTT in terms of the consent
of the unions affected by the unification. The Committee also notes that, according to the
information provided by the Government and the complainants, some general unions were
opposed to this unification process and thus to their dissolution. This was particularly the
case for the Trade Union of Higher Education Lecturers and Professors and the dissident
executive committee (elected in 2001) of the SGESRS. The Committee notes that the
dissolution was challenged before the national courts and notes the statement made by the
Government – which does not provide copies of the rulings in question – that these trade
union organizations had the dissolution decisions revoked by the courts of first instance.
The Committee requests the Government to provide a copy of the court ruling of first
instance revoking the decision to dissolve the general unions made by the unification
congress of 15 July 2006 and to keep it informed of the outcome of proceedings that are
under way.

1577. In this respect, the Committee wishes to recall that the principle laid down in Article 2 of
Convention No. 87 that workers and employers shall have the right to establish and join
organizations of their own choosing implies for the organizations themselves the right to
establish and join federations and confederations of their own choosing. Similarly, the
question as to whether a need to form federations and confederations is felt or not is a
matter to be determined solely by the workers and their organizations themselves after
their right to form them has been legally recognized [see Digest of decisions and
principles of the Freedom of Association Committee, fifth edition, 2006, paras 710 and
713].

1578. With regard to the dispute that had existed within the SGESRS since 2002, the Committee
notes that the union had appointed an executive committee in 2001 and that, following the
UGTT’s decision of 2 April 2002 to dissolve this committee, a new one was appointed in
2003. Some members of the 2001 committee filed an appeal before the courts to challenge
the dissolution decision made by the UGTT. The Committee notes that, in addition to
having challenged its dissolution before international bodies (EI (1 May 2002) and the
International Labour Office (3 July 2003)), the SGESRS executive committee appointed in
2001 took its case before the national courts and obtained a Court of First Instance ruling
that revoked the UGTT 2002 decision to dissolve the SGESRS executive committee (ruling
of 7 June 2003 of the Court of First Instance of Tunis). The Committee notes that,
according to the complainants, this court appeal was at odds with the UGTT’s internal
regulations, which stipulate that internal disputes should be resolved exclusively on the
basis of the standards set out in the organization’s by-laws and within its structures, in an
atmosphere of tolerance and mutual respect (article 81 of the internal regulations). The
Committee also notes that, following an assessment report, the executive board of EI
recognized the executive committee appointed on 14 June 2003, with Mr Kaddour as
General Secretary, as legitimately representing the SGESRS. Lastly, the Committee notes
that, in a letter dated December 2006, the UGTT instructed Mr Béchir Hamrouni, whose
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union mandate had been suspended by the UGTT in April 2002, to stop using the official
stamp and documents of the SGESRS, which had been dissolved, and to return them
immediately or face disciplinary measures. In this respect the Committee recalls that,
where the decision to dissolve a trade union organization was freely taken by a congress
convened in a regular manner by all the workers concerned, the Committee was of the
opinion that this dissolution, or any consequence resulting from it, would not be regarded
as an infringement of trade union rights [see Digest, op. cit., para. 679]. While noting that
proceedings are still under way following the ruling of 7 June 2003 of the Court of First
Instance of Tunis revoking the UGTT’s decision of 2 April 2002 to dissolve the SGESRS
executive committee, the Committee is very concerned by the length of the proceedings,
which, for an unnecessarily long period of time, may have prevented the SGESRS from
functioning and organizing activities in the interest of its members. The Committee is of the
opinion that, when a specific decision of the general assembly is challenged, it should be
referred to the judicial authorities in order to guarantee an impartial, objective and
expeditious procedure. Furthermore, recalling that justice delayed is justice denied [see
Digest, op. cit., para. 105], the Committee expects that a final court ruling will be handed
down very soon concerning the legitimate representation of the SGESRS and requests the
Government to keep it informed in this respect.

1579. Moreover, the Committee notes that neither the establishment of the FGESRS nor the
activities that it will subsequently carry out as a representative of the various bodies and
categories of university teachers and researchers appear to be contested by the Ministry of
Higher Education, Scientific Research and Technology or by the other trade union
organizations of the sector. It notes that the FGESRS took steps with the responsible
authorities. In particular, it sent them a list of FGESRS members which also identified its
executive committee, as well as a request to open negotiations which contained a list of
demands. The Committee also notes that the FGESRS claims to have 3,700 members out of
8,615 university teachers, with the objective of soon reaching 4,300 members. Lastly,
although the complainants acknowledge that the Government has received an FGESRS
delegation on several occasions, they regret the fact that the Government convened these
meetings only because of the support given to the federation by national and international
trade union structures of the sector, and that the Government continues to negotiate in
parallel with other trade union organizations, including those dissolved by the unification
congress of 15 July 2006, with the deliberate aim of generating among the public the
impression of a representation crisis in the university sector and sidestepping the
FGESRS’s legitimate demands. The Committee further notes the allegation that the
Government recently put into place parallel puppet trade union structures.

1580. The Committee notes that, according to the Government, the meetings held with the
FGESRS since its establishment in July 2006, as well as with other representatives of
higher education personnel since 2005, show that freedom of association is recognized in
the sector and that the complaint itself demonstrates that the FGESRS has all the
necessary means at its disposal to carry out its union activities, including strikes.
However, while the Government recognizes that the FGESRS has the mandate to represent
university teachers, it recalls that there are also other higher education unions, such as the
Independent Trade Union of Educational Technologists, established in 2006 and not
affiliated to the UGTT, in addition to the trade union structures dissolved by the UGTT,
such as the SGESRS and the General Trade Union of Higher Education Lecturers and
Professors, which challenged the dissolution decision before the courts and won their case
before the courts of first instance. The Committee notes the Government’s statement that,
while awaiting a final court ruling, the Government will continue to consult all of the trade
union structures of the sector. According to the Government, the FGESRS is demanding a
monopoly of trade union representation in the sector, which is at odds with the Labour
Code and the court rulings that have been handed down.
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1581. In view of the information at its disposal, and bearing in mind the principles recalled
above, the Committee considers that it is not competent at this stage to form an opinion on
the representativeness of the FGESRS. The Committee considers, however, that it is
necessary to recall the following principles. First, the Committee recalls the fundamental
aspect of the independence of the social partners in negotiations and emphasizes that
participation in collective bargaining and in signing the resulting agreements necessarily
implies independence of the signatories from the employer or employers’ organizations, as
well as from the authorities. It is only when their independence is established that trade
union organizations may have access to bargaining [see Digest, op. cit., para. 966].
Furthermore, the Committee considers that in order to encourage the harmonious
development of collective bargaining and to avoid disputes, it should always be the
practice to follow, where they exist, the procedures laid down for the designation of the
most representative unions for collective bargaining purposes when it is not clear by which
unions the workers wish to be represented. In the absence of such procedures, the
authorities, where appropriate, should examine the possibility of laying down objective
rules in this respect [see Digest, op. cit., para. 971]. In this respect, the Committee
considers that, in order to determine whether an organization has the capacity to be the
sole signatory to collective agreements, two criteria should be applied: representativeness
and independence. The determination of which organizations meet these criteria should be
carried out by a body offering every guarantee of independence and objectivity [see
Digest, op. cit., para. 967]. In this case, in view of the contradictory information given by
the complainants and the Government, the recent history of the trade union movement in
the higher education and scientific research sector, the legal proceedings under way, the
process currently under way which appears to involve individual negotiations with various
trade union structures of the sector and, lastly, the alleged favouritism shown by the
Government towards non-representative trade union organizations, the Committee
considers that, once the court rulings have been handed down and if it proves necessary,
with the agreement of the FGESRS and the other trade union structures concerned, the
Government should put in place an independent mechanism for the objective determination
of the representativeness of the social partners in the sector. The Committee expects that
the procedures for determining such representativeness, particularly the designation of an
independent body for this purpose, will be established quickly by mutual agreement, and
requests the Government to take all the appropriate measures to recognize the trade union
structures whose representativeness in the sector has been objectively demonstrated and to
formally recognize their right to conclude collective agreements. The Government is
requested to indicate any developments in this respect. The Committee reminds the
Government that it can avail itself of ILO technical assistance if it so wishes.

Acts of anti-union discrimination
1582. The Committee notes with concern the long list provided by the complainants concerning
the intensification of acts of anti-union discrimination, particularly by the authorities,
affecting teachers affiliated to the FGESRS. In particular, these acts included threats of
disciplinary action against union members who had participated in a strike; measures
prohibiting trade union general assemblies; the refusal to allocate grants; refusal by the
responsible ministry to allow a conference to take place; various measures taken by the
authorities which were prejudicial to unionized teachers and prevented them from
furthering their careers; the assault on union member, Moez Ben Jabeur, by the Director
of the Tunis Preparatory Engineering Institute, for which a complaint for assault and
battery was filed with the Attorney-General of the Court of First Instance of Tunis under
file No. 7005283/2007 of 25 January 2007.

1583. The Committee notes the replies provided by the Government concerning all of the points
raised and, in particular, the statement that rights are guaranteed through the monitoring
and sanctions of the administrative tribunal. The Committee wishes to remind the
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Government that it is responsible for preventing all acts of anti-union discrimination and it
must ensure that complaints of anti-union discrimination are examined in the framework of
national procedures which should be prompt, impartial and considered as such by the
parties concerned [see Digest, op. cit., para. 817]. The Committee expects that the
Government will ensure protection against anti-union discrimination and, deploring the
assault on union member, Moez Ben Jabeur, requests the Government to keep it informed
of any court rulings handed down in this respect.

Violations of the right to collective bargaining
1584. With regard to the violations of the right to collective bargaining, the Committee notes that
the complainants’ allegations relate not only to a violation of the principle of bargaining
in good faith, but also to restrictions placed on the scope of collective bargaining. The
Committee notes that, according to the complainants, the fact that the Government
receives the FGESRS delegation, while continuing to receive other organizations that they
describe as bogus union structures, constitutes a Government tactic aimed at generating
among the public the impression of a representation crisis in the university sector, thus
enabling the Government to sidestep the legitimate demands of the social partners
concerned. Such an approach is a violation of the principle of bargaining in good faith.
Moreover, the Committee notes the statement that the Government not only implements
unnecessarily long time frames for negotiations, but also places excessive restrictions on
the subjects that can be negotiated. The Government not only refused to implement a
permanent consultation framework which would facilitate consultations in a sector called
upon to implement a quick global reform, but it also refused to negotiate the specific
demands made by the FGESRS aimed at acknowledging and rewarding the increasing
workload of academics by postponing them until the triennial collective bargaining
between the UGTT executive and the Government concerning general wage increases and
the reduced purchasing power of all wage earners, despite the fact that similar agreements
were concluded in other sectors during the same year. The Committee notes that,
according to the complainants, this approach adopted by the Government, which shows its
refusal to engage in serious and responsible social dialogue with FGESRS representatives,
was softened only by strikes, in particular a warning strike held on 5 April 2007, which
resulted in the Government adopting measures for granting managerial compensation to
some teachers, thereby meeting some of the specific demands made by the FGESRS.

1585. The Committee notes that the Government refutes the allegations that it refuses to bargain
in good faith. The Government cites the various agreements concluded in recent years with
trade union structures: the agreement of 18 April 2005 with the General Trade Union of
Higher Education Lecturers and Professors; the agreement signed on 27 April 2005 with
the first-level Trade Union of Educational Technologists, with the support of the UGTT;
and the agreement signed on 3 April 2007 with the Independent Trade Union Committee of
Educational Technologists. Moreover, the Government provides the texts of the measures
concerning improvements in the moral and material conditions of higher education
personnel adopted in 2006 and 2007. The Committee notes that, according to the
Government, a tried and tested and operational negotiation framework has been
implemented in Tunisia since 1990, as demonstrated by the numerous agreements
concluded with the UGTT. A triennial agreement was concluded with the UGTT on wage
increases for the 2005–07 period. The FGESRS is attempting to call into question matters
that have already been the subject of agreements that are valid until the end of 2007, by
making demands and calling for excessive wage increases. The Committee notes that the
Government affirms its willingness to pursue dialogue with all trade union structures, as
demonstrated by the consultations held with the social partners, including the FGESRS, on
the draft law on education.
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1586. The Committee wishes to recall that, in its opinion, teachers do not carry out tasks specific
to officials in the state administration; indeed, this type of activity is also carried out in the
private sector. In these circumstances, it is important that teachers with civil servant status
should enjoy the guarantees provided for under Convention No. 98 [see Digest, op. cit.,
para. 901]. The Committee further recalls that the determination of the broad lines of
educational policy is not a matter for collective bargaining between the competent
authorities and teachers’ organizations, although it may be normal to consult these
organizations on such matters. However, free collective bargaining should be allowed on
the consequences for conditions of employment of decisions on educational policy [see
Digest, op. cit., paras 922 and 923]. Consequently, the Committee requests the
Government to hold negotiations with the FGESRS and to keep it informed of any
agreements concluded.

1587. With regard to the Government’s argument that the triennial agreement with the UGTT
prevents negotiations on the FGESRS’s wage demands, the Committee notes the
complainants’ statement that this is a general agreement which, according to standard
practice, does not prevent the conclusion of sectoral agreements with the responsible
ministries. Furthermore, the Committee observes that the agreement with the UGTT will
soon expire. In these circumstances, the Committee requests the Government to include the
FGESRS’s wage demands in their negotiations.

The Committee’s recommendations
1588. In the light of its foregoing interim conclusions, the Committee requests the
Governing Body to approve the following recommendations:
(a) The Committee requests the Government to provide a copy of the court

ruling of first instance revoking the dissolution of the general trade unions
by the unification congress of 15 July 2006 and to keep it informed of the
outcome of proceedings that are under way.
(b) The Committee expects that a final court ruling will be handed down very
soon concerning the legitimate representation of the SGESRS and requests
the Government to keep it informed in this respect.
(c) In view of the contradictory information provided by the complainants and
the Government, the recent history of the trade union movement in the
higher education and scientific research sector, the legal proceedings under
way, the process currently under way which appears to involve individual
negotiations with various trade union structures of the sector and, lastly, the
alleged favouritism shown by the Government towards non-representative
trade union organizations, the Committee considers that, once the court
rulings have been handed down and if it proves necessary, with the
agreement of the FGESRS and the other trade union structures concerned,
the Government should put in place an independent mechanism for the
objective determination of the representativeness of the social partners in the
sector. The Committee expects that the procedures for determining such
representativeness, particularly the designation of an independent body for
this purpose, will be established quickly by mutual agreement, and requests
the Government to take all the appropriate measures to recognize the trade
union structures whose representativeness in the sector has been objectively
demonstrated and to formally recognize their right to conclude collective
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agreements. The Government is requested to indicate any developments in
this respect. The Committee reminds the Government that it can avail itself
of ILO technical assistance if it so wishes.
(d) The Committee expects that the Government will ensure protection against
anti-union discrimination and, deploring the assault on union member Moez
Ben Jabeur, requests the Government to keep it informed of any court
rulings handed down in this respect.
(e) The Committee requests the Government to hold negotiations with the
FGESRS and requests that the latter’s wage demands be included in these
negotiations and to keep it informed of any agreements concluded.

CASE NO. 2254
INTERIM REPORT

Complaints against the Government of
the Bolivarian Republic of Venezuela
presented by
— the International Organisation of Employers (IOE) and
— the Venezuelan Chambers of Commerce and of Manufacturers’ Associations
(FEDECAMARAS)
Allegations: The marginalization and exclusion
of employers’ associations from the decisionmaking process, thereby excluding them from
social dialogue, tripartism and consultations in
general (particularly in relation to the very
important legislation that directly affects
employers) and failing to comply with the
recommendations of the Committee on Freedom
of Association; the arrest and charging of
Mr Carlos Fernández in retaliation for his
activities as President of FEDECAMARAS;
restrictions on the freedom of movement of the
former President of FEDECAMARAS, acts of
discrimination and intimidation against
employers’ leaders and their organizations;
legislation at odds with civil liberties and the
rights of employers’ organizations and their
members; violent assault on the
FEDECAMARAS headquarters by progovernment mobs which caused damage and
threatened employers; bomb attack on the
FEDECAMARAS headquarters; acts of
favouritism by the authorities in regard to nonindependent employers’ organizations
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1589. The Committee last examined this case at its November 2007 meeting and presented an
interim report to the Governing Body [see 348th Report, paras 1195–1325, approved by
the Governing Body at its 300th Session (November 2007)].

1590. The International Organisation of Employers (IOE) subsequently sent new allegations in a
communication dated 27 February 2008. The Government sent new observations in
communications dated 29 February and 3 March 2008.

1591. The Bolivarian Republic of Venezuela has ratified the Freedom of Association and
Protection of the Right to Organise Convention, 1948 (No. 87), and the Right to Organise
and Collective Bargaining Convention, 1949 (No. 98).

A.

Previous examination of the case
1592. When it examined the case in November 2006 , the Committee on Freedom of Association
made the following recommendations on outstanding issues [see 348th Report, para. 1325,
approved by the Governing Body at its 300th Session (November 2007)]:

406

(a)

overall, taking into account the seriousness of the allegations that show a climate of
intimidation surrounding leaders of employers’ organizations and their members, the
Committee stresses its concern and emphasizes that freedom of association can only be
exercised in conditions in which fundamental rights are fully respected and guaranteed,
and that the rights of workers’ and employers’ organizations can only be exercised in a
climate that is free from violence, pressure or threats of any kind against the leaders and
members of these organizations, and that it is for governments to ensure that this
principle is respected;

(b)

the Committee regrets the fact that the Government has ignored the recommendations
made by the Committee at the last examination of the case, at which time it offered for
the second time the technical assistance of the ILO to establish a system of labour
relations based on the principles of the ILO Constitution and its fundamental
Conventions, so that social dialogue could be consolidated and placed on a permanent
footing. The Committee also requested that, as a first step, the National Tripartite
Committee (as provided for in the Labour Code) be reconvened. The Committee
reiterates these recommendations and suggests establishing a national, high-level joint
committee in Venezuela with the assistance of the ILO, to examine each and every one
of the allegations presented to the CFA in order to resolve problems through direct
dialogue;

(c)

as to the allegations concerning deficiencies in social dialogue, the Committee has
emphasized the importance that should be attached to full and frank consultation taking
place on any questions or proposed legislation affecting trade union rights and that it is
essential that the introduction of draft legislation affecting collective bargaining or
conditions of employment should be preceded by full and detailed consultations with the
appropriate independent and most representative organizations of workers and
employers. The Committee requests the Government to keep it informed with regard to
any bipartite and tripartite consultations with FEDECAMARAS and any negotiations or
agreements with this central organization or its regional structures and to transmit the
corresponding texts. The Committee also requests the Government to ensure that any
legislation adopted concerning labour, social and economic issues within the framework
of the Enabling Act be subject to real, in-depth consultations with the independent and
most representative employers’ and workers’ organizations, while attempting as far as
possible to find shared solutions;

(d)

as to the allegations concerning the Labour Solvency Act and its application, the
Committee requests the IOE to provide further information on the enterprises which
have closed owing to this Act, the number of workers who lost their jobs and any
statistics at its disposal. The Committee requests the Government directly to examine,
with FEDECAMARAS, mechanisms ensuring that “labour solvency” certification is
granted in an impartial manner. The Committee also requests the Government to
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transmit the outcome of the claim made by CONINDUSTRIA that the Labour Solvency
Act is unconstitutional;
(e)

with regard to allegations concerning (1) economic, monetary and foreign exchange
policies which the Government considers are not within the competence of the
Committee, and on which the complainants allege their use for discrimination purposes;
(2) the other allegations that the Government also considers as falling outside the
competence of the Committee (the arbitrary approach with regard to fiscal policy,
negatively affecting enterprises whose heads have criticized the Government’s policies;
limitations placed on international cooperation funds; and allegations involving attempts
to limit freedom of expression), the Committee requests the Government to respond in
detail to the allegations concerning the questions referred to above;

(f)

however, with regard to the allegations concerning the draft legislation which would
involve the introduction of limitations concerning international cooperation funds (state
intervention concerning donations and cooperation resources and assistance received by
employers’ organizations from public or private institutions), the Committee recalls that
any assistance or support that an international trade union organization might provide in
setting up, defending or developing national trade union organizations is a legitimate
trade union activity, even when the trade union tendency does not correspond to the
tendency or tendencies within the country; furthermore, trade unions (or employers’
organizations) should not be required to obtain prior authorization to receive
international financial assistance in their trade union or entrepreneurial activities. The
Committee requests the Government to guarantee that these principles are respected
when the draft legislation in question is being elaborated and that the State will not
intervene in the matter of donations and resources received by employers’ and workers’
organizations at the national or international level. The Committee requests the
Government to keep it informed in this regard;

(g)

as to certain alleged restrictions to fundamental rights (the withdrawal of Canal 2, Radio
Caracas Televisión’s (RCTV) licence and Government threats that have led two
channels to change their editorial line), the Committee recalls that the right of workers’
and employers’ organizations to express their opinions through the press or other social
communication media is a fundamental element of freedom of association and that the
authorities should abstain from unduly impeding its lawful exercise, and should fully
guarantee freedom of expression in general and in particular that of employers’
organizations. The Committee requests the Government to guarantee that this principle is
respected, in particular with regard to the communications media used by
FEDECAMARAS. The Committee also requests the Government to refrain from all
interference in the editorial line of independent communication media, including the use
of economic or legal sanctions, and to guarantee through the existence of independent
means of expression, the free flow of ideas, essential to the life and well-being of
employers’ and workers’ organizations;

(h)

as to the allegations of discrimination against FEDECAMARAS and its affiliated
organizations, including the establishment or promotion of organizations or enterprises
close to the regime such as, according to the allegations, the CESU or EMPREVEN, the
Committee emphasizes the importance of ensuring that the Government adopts a neutral
attitude when dealing with any workers’ or employers’ organizations, and requests the
Government to respect the principles referred to in the conclusions;

(i)

as to the allegations of: violations of the private property of several employers’ leaders in
the agricultural and livestock sector; victims of invasions; the confiscation of land or
expropriation without fair compensation, frequently in spite of rulings made by the
judicial authorities regarding the restitution of lands to their owners, the Committee
requests the Government to respond precisely to the specific allegations made by the
IOE, including those relating to the measures taken against employers’ leaders,
Mr Mario José Oropeza and Mr Luis Bernardo Meléndez, and the serious allegations
regarding the abduction of three sugar producers in 2006 and the death of six producers
following an assault;

(j)

as to the allegations regarding limitations on employers’ leaders’ freedom of movement,
recalling the importance that it attaches to the principle set out in the Universal
Declaration of Human Rights that everyone has the right to leave any country, including
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his own, and to return to his country, particularly when participation in the activities of
organizations of employers or workers abroad is involved, the Committee requests the
Government to ensure the freedom of movement of the leaders Ms Albis Muñoz and
Mr Carlos Fernández and to take the necessary steps to annul the judicial proceedings
and arrest order against Mr Carlos Fernández so that he may return to the country
without risk of reprisals. The Committee requests the Government to send information
on the eight employers’ leaders mentioned by name by the IOE whose freedom of
movement is restricted, according to the allegations;
(k)

as to the alleged harassment of employers’ leaders through hostile speeches given by the
President of the Republic in which he makes damaging remarks and disparages
employers’ leaders, threatening to confiscate their property on supposed grounds of
social interest, the Committee requests the Government to provide its observations in
this regard without delay;

(l)

as to the allegations made by the IOE regarding social production enterprises with
privileges bestowed upon them by the State, the Committee invites the IOE to provide
new information and clarification on these allegations, and requests the Government to
ensure a neutral attitude in treatment of, and relations with, all employers’ organizations
and their members;

(m) as to the serious allegations made by the IOE dated 25 May 2007 that a pro-government
mob forced its way into the head office of FEDECAMARAS, daubing graffiti, damaging
property and making threats, the Committee stresses the Government’s obligation to
ensure that employers’ organizations can exercise their rights in an environment free of
fear, intimidation and violence and urges the Government to undertake without further
delay an investigation with a view to identifying the guilty parties and to instituting legal
proceedings so that they can be duly prosecuted and punished and thereby prevent the
repetition of these offences. The Committee requests the Government to ensure the
security of both the FEDECAMARAS head office and its leaders from now on and to
inform the Committee on the outcomes of the investigation without further delay; and
(n)

finally, the Committee requests the Government to transmit its observations in respect of
the allegations of the IOE dated 11 October 2007.

1593. In its communication of 11 October 2007, the IOE states, in relation to its allegations
concerning the creation of parallel entrepreneurial institutions promoted by the
Government of the Bolivarian Republic of Venezuela, that the interventionism of the
Government of the Bolivarian Republic of Venezuela in the country’s entrepreneurial
institutions has already been duly denounced in its communications of 17 March 2003,
14 April 2003, 19 May 2006, 31 March 2007 and 25 May 2007. The Government has
shown further evidence of this interventionism in the following cases: (1) the
Confederation of Socialist Entrepreneurs of Venezuela (CONSEVEN) – since its creation,
two prominent government figures have led this confederation: vice-president – Mr Johnny
Yánez Rangel, Governor for the state of Cojedes; economic advisor – Mr José Gregorio
Vielma Mora, Superintendent of the National Integrated Customs and Taxation
Administration Service (SENIAT), the highest authority within the Ministry of Finance,
and (2) FEDEINDUSTRIA – the obtaining of foreign currency by enterprises, despite its
abundance from petrol revenues, is subject to authorization and control by the Foreign
Currency Administration Commission (CADIVI). On its web site, FEDEINDUSTRIA
informs its members that, thanks to links with parts of the administration, it is privileged to
be able to obtain currency without having to submit to the bureaucratically slow and
discriminatory processes imposed by CADIVI on any independent enterprise.

1594. With regard to its allegations of attacks on freedom of information, the IOE recalls that, in
1970, the International Labour Conference recognized, in its resolution concerning trade
union rights and their relation to civil liberties, that the rights conferred on workers’ and
employers’ organizations must be based on respect for those civil liberties which have
been enunciated in particular in the Universal Declaration of Human Rights and in the
International Covenants on Civil and Political Rights and that the absence of these civil
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liberties removes all meaning from the concept of trade union rights. The Conference
declared that the civil liberties contained in the Universal Declaration of Human Rights
were essential for the normal exercise of trade union rights, among them “freedom of
opinion and expression and in particular freedom to hold opinions without interference and
to seek, receive and impart information and ideas through any media and regardless of
frontiers”. Freedom of information and expression is seriously threatened given that, since
the closure of Radio Caracas Televisión (RCTV), the Government has begun to threaten
the only independent audiovisual broadcaster remaining in the country, namely, Cadena
Globovisión. The Venezuelan President, Hugo Chávez, has threatened this station with
closure on several recent occasions. RCTV was the principal channel of expression for the
private sector in the Bolivarian Republic of Venezuela. Its closure is a consequence of the
socializing policies of Hugo Chávez, as demonstrated by his Vice-Minister for External
Relations, William Izarra, on 8 January 2007, when he said, “Our socialism requires
hegemony of communications and all communications should, as public property, be
dependent on the State.” Decree No. 5349 of 11 May 2007 created the Venezuelan Social
Television Foundation (TEVES), under the auspices of the People’s Ministry, which is
financed principally, according to section 4, by the initial 100 per cent contribution
allocated to it by the Bolivarian Republic of Venezuela, together with whatever it may
receive annually under the budget act. This is the station which has replaced RCTV on its
television and radio broadcasting frequencies. No private or independent station was able
to take over these slots. RCTV’s assets were seized and confiscated without any
compensation. RCTV was an essential medium for the free exercise of liberty by
employers in the Bolivarian Republic of Venezuela. The Committee on Freedom of
Association must comment on these attacks on freedom of association and the removal of
this essential means of freely exercising liberties.

1595. With regard to its allegations concerning persecution of employers’ officials, the IOE
states that, in December 2004, 27 Venezuelan citizens, among them 16 employers’ leaders,
were prohibited from leaving the country as of that date. They included the former
President of FEDECAMARAS, Ms Albis Muñoz. This step is only taken when there is
evidence to link a person to a crime, or if there is a risk of a person absconding or
obstructing an inquiry. On 1 February 2005, Chamber 10 of the Caracas Appeal Court
annulled the prohibition order on leaving the country. On 10 February a new chamber of
this Court, designated to rectify the decision, even though it exceeded its jurisdiction,
revoked the ruling given ten days before. On 4 February 2005, at the Government’s
instigation, the Attorney-General, Ms Luisa Ortega Díaz, had requested that the ruling be
reviewed and annulled, and to that end new magistrates had been nominated. They decided
to annul the original decision, thereby also annulling the prohibition on leaving the
country. In addition, in the Bolivarian Republic of Venezuela, in accordance with its laws,
no precautionary measure may exceed two years in duration. In April 2007, therefore,
Ms Albis Muñoz’ lawyers and those of the other employers’ representatives requested that
the precautionary measure be annulled, restoring to the employers’ leaders their right to
leave the country freely. The hearing requested for the purpose was arranged for October
2007. This arbitrary management of judicial procedures, instigated by the Government, has
prevented those concerned from leaving the country on numerous occasions, leaving them,
in particular Ms Albis Muñoz, as her country’s Employers’ delegate to the last session of
the International Labour Conference, unable to defend the interests of employers and their
organizations.

1596. With regard to its allegations of attacks on freedom of association and expression, the IOE
states that, on 22 June 2007, the Official Gazette published Decree No. 5384, which had
the status, value and force of an organic law establishing the Central Planning
Commission. This Decree constitutes a new attack on freedom of association because it
forces employers’ and workers’ organizations to submit any information which may be
required to the Central Planning Commission (section 16), under threat of sanctions,
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including intervention by the police (section 18). This Decree, as its text states, seeks to
promote the transition to a centralized planning model to create “a model which can
guarantee the spiritual and material needs of society, achieving supreme social felicity, this
is the socialist model” (section 2.3). By means of this Decree a “new socialist state” is
created, in which all institutions, including entrepreneurial organizations and trade unions,
are subordinated to strategic political directions and national, regional, sectoral and
international plans which, once approved by the President of the Republic, will be
compulsory to follow (sections 13 and 14). This requirement is a flagrant violation of
Convention No. 87 and, most particularly, the principle that the public authorities shall
refrain from any interference which would restrict the rights of employers’ and workers’
organizations or impede the lawful exercise thereof.

1597. With regard to its allegations concerning lack of tripartite consultation and absence of
tripartite will, the IOE refers to the question of the minimum wage and states that, in
addition to the fact that no tripartite consultation took place before the aforementioned
Decree No. 5384 was adopted, the lack of political will on the part of Hugo Chávez’
Government to hold tripartite consultations should be highlighted. In this regard, the IOE
wishes to draw the attention of the Committee on Freedom of Association to the statements
made by the Minister of Labour, Mr José Ramón Rivero, in which he states that no
tripartite commission will be established for the purpose of fixing minimum salaries. (The
last time the minimum wage was increased recently, notification was sent on the same day
as it was published in the Official Bulletin.) “At this stage of the process, with the level of
democratization that we have, we are not going to return to tripartism,” said Mr Rivero.
Section 167 of the Organic Labour Act, in accordance with the provisions of the Minimum
Wage-Fixing Machinery Convention, 1928 (No. 26), lays down that the basic salary shall
be reviewed at least once a year by a tripartite commission, which has not been the case for
the last eight years.

1598. The IOE also wishes to highlight the fact that, on 9 August 2007, the draft organic act on
labour stability was approved at its first reading by the National Assembly, without any
tripartite consultation, despite being at odds with the provisions of the Termination of
Employment Convention, 1982 (No. 158), and the Tripartite Consultation (International
Labour Standards) Convention, 1976 (No. 144), both of which have been ratified by the
Government of the Bolivarian Republic of Venezuela, on 6 May 1985 and 17 June 1983,
respectively. The lack of consultation allowed this bill to be approved, in its current form,
at its first reading.

1599. Convention No. 158 allows an employer to terminate employment for economic,
technological, structural or similar reasons, provided that the competent authority is
notified in advance and is given the reasons for the proposed terminations. Section 1 of the
new draft organic act stipulates that, before a worker can be dismissed for economic or
structural reasons, prior authorization from the competent authority is required.

B.

New allegations from the International
Organisation of Employers
1600. In its communication of 27 February 2008, the IOE refers to its previous communications,
specifically those relating to violence carried out by representatives of the Ezequiel
Zamora National Campesino Front, the Simón Bolívar National Communal Front, the
Alexis Vive Collective and the Coordinadora Simón Bolívar against FEDECAMARAS
premises. The IOE adds that the Committee on Freedom of Association examined this
complaint at its November 2007 meeting and stressed the obligation of the Venezuelan
Government to ensure that employers’ organizations can exercise their rights in an
environment free of fear, intimidation and violence and urged the Government to
undertake without further delay an investigation with a view to identifying the guilty
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parties and to instituting legal proceedings so that they can be duly prosecuted and
punished, thereby preventing repetition of these offences. The Committee highlighted the
seriousness of the allegations and requested the Government to ensure the security of both
the FEDECAMARAS headquarters and its leaders and to inform it of the outcome of the
investigations without delay.

1601. Regrettably, continues the IOE, the above case has not yet been resolved, as it has been
paralysed since FEDECAMARAS officials made legal statements several days after the
attack. Despite the groups and individuals involved having been identified, the Venezuelan
Government has neither prosecuted nor punished those responsible for the attack as yet.
On 22 November and 2 December 2007, FEDECAMARAS premises were attacked again.

1602. The IOE stresses that the climate of hostility towards the private sector and its
representative institutions has been intensifying in recent days. In the early hours of
24 February 2008, an explosive device detonated on the ground floor of the
FEDECAMARAS building, causing the death of Héctor Amado Serrano, the metropolitan
police inspector who was planting the bomb, and severely damaging the premises.
Pamphlets for the Venceremos Guerrilla Group, presumed to be behind the attack on the
employers’ headquarters, were found at the bomb site. According to information which
appeared in the local press, the Venceremos Guerrilla Front is made up of members of the
23 de enero Chavista Group, who are paid by public bodies and operate as part of the
metropolitan police.

1603. The IOE urges the authorities to halt violence against the private sector, to hold those
responsible to account and to offer guarantees that FEDECAMARAS, as a representative
organization of Venezuelan enterprises, will be able to fulfil its functions free of violence
and in a climate of dialogue with the authorities.

C.

The Government’s reply
1604. In its communication of 29 February 2008, the Government raises an earlier point to draw
the attention not only of the Committee on Freedom of Association but of the International
Labour Organization as a whole to a fact which it has previously denounced, namely the
strategy used by some employers to use the employers’ sector for unworthy political aims.
This situation made it necessary for its permanent mission to submit a complaint based on
certain statements made to the press in its country. Among others, the following stand out:
“the ILO is censuring the Bolivarian Republic of Venezuela for violating employers’
rights”; “the ILO is attacking Chávez for violating employers’ rights”.

1605. In the face of such statements, the Government reiterates that it respects freedom of
expression and information; however, in the name of these freedoms, the truth cannot be
ignored or manipulated for other purposes. It seems a serious and delicate matter that the
name of the ILO and its various bodies should be used for such ignoble ends. But more
serious still is the fact that such statements coincide with the opinions expressed by an
official of the ILO, who is of the following opinion: “However, the Chavista project is not
only populist; it is, above all, an authoritarian political model, definitely unedited, heading
towards totalitarian, if organized civil society, political parties, trade unions and social
communication media, in general do not succeed in their role of stopping it”. [See
Fundamentos de derecho sindical venezolano, 2005, p. 186.]

1606. With regard to the IOE’s new allegations of 31 May 2007, the Government states that it
wishes to draw particular attention to the fact that, in the document submitted by the
Committee on Freedom of Association and approved by the Governing Body, the
following phrase leaps out:
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… hordas progubernamentales atacan sede de FEDECAMARAS [translator’s note:
literally “… pro-government hordes attack FEDECAMARAS headquarters”].

It is worrying that an official document submitted for consideration by the plenary was not
drafted with care; quite the reverse, in fact. Before this document was approved, the
interested parties gave press conferences at which they quoted from the report, using and
manipulating the name of the ILO. The Government does not wish to blame the ILO for
this situation in any way – that would be irresponsible – but it considers, without a shadow
of a doubt, that keeping the above wording worked in favour of the interested parties’
strategy; however, if we begin to analyse the scope of the argument (using the definition of
“horda” given in the dictionary of the Real Academia Española) we find: “horde –
community of nomadic warriors … group of people behaving without discipline and
employing violence”. The Government requests the Committee to ponder this situation
because one cannot help but note that, even in extremely serious cases where citizens of
other countries have died as a result of violence simply for claiming their labour and social
rights, no such disproportionate and inappropriate formulation has been used. It hopes that
there will be no repetition of this situation, as it could compromise the seriousness of the
Committee and therefore of the ILO.

1607. The Government also points out that, in recommendation (g), the Committee is not being
truthful when it states: “the withdrawal of Canal 2, Radio Caracas Televisión’s (RCTV)
licence and Government threats that have led two channels to change their editorial line …
The Committee requests the Government to guarantee that this principle is respected, in
particular with regard to the communications media used by FEDECAMARAS. The
Committee also requests the Government to refrain from all interference in the editorial
line of independent communication media, including the use of economic or legal
sanctions …”.

1608. The Government emphasizes that it is public knowledge that the television channel
mentioned above broadcasts its signal without any kind of restriction; this can be
confirmed and is an irrefutable fact. It should be noted that this situation arose because of
an orchestrated body of media opinion at national and international levels intended to make
people believe that citizens’ rights to freedom of expression and information were being
violated and that the country was moving towards an “autocratic regime”.

1609. This false argument was demolished by recent events which took place on 2 December last
year when, using his vocation and democratic qualities, which were proved beyond any
doubt, the Constitutional President of the Bolivarian Republic of Venezuela, citizen Hugo
Chávez, recognized the opposition’s victory and invited them to work with him, following
once more the democratic path. However, it is striking that the IOE has forgotten that the
enterprise in question has been the subject of complaints to the Labour Administration
Authority for violation of its workers’ freedom of association; what is more, on one of its
morning programmes, making use of its freedom of expression and information, it publicly
attacked trade union organizations, which raises the question: why was a complaint of such
magnitude not considered?

1610. Nevertheless, despite violations of legal and constitutional provisions, promotion of
incitement to commit offences, ignoring the law and violating criminal legislation, and
attacks against the provisions of the Organic Act for the Protection of the Child and
Adolescent (LOPNA), which resulted in interventions in certain administrative
proceedings and amparo (enforcement of constitutional rights) cases with a view to
reversing the violation of constitutional provisions, the Government acted in accordance
with the principles of a democratic State, as happens in every country in the world: it
requested the enterprise to correct any violations, a request that the enterprise ignored.
Bearing in mind, then, that the State is responsible for managing the radio frequency
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spectrum, and given that it was impossible to get any reply from the enterprise concerned,
the Government proceeded, as has happened in many countries – particularly in Europe –
without such a media frenzy, not to renew the enterprise’s licence to broadcast on the radio
frequency spectrum, the administration of which falls to the State, which means that these
actions are legal.

1611. Furthermore, after all the fuss and media spectacle, the enterprise in question proceeded to
dismiss countless workers so that it could then apply an obviously fraudulent labour
process with the excuse of reducing its costs, attacking the working class by making
monetary offers known as “happy meals” and thereby inducing a large percentage of
workers to sign their dismissal papers. This practice constitutes mass dismissal for which
the Government was supposedly responsible. This argument was wheeled out during the
campaign to avoid the “proposed closure”.

1612. After all this, and following the closure, they mobilized all their technical legal resources
and, with favourable rulings from the country’s (autonomous and independent) courts, they
returned to the airwaves with fewer workers and a considerable rise in profits. Attempts
were made to involve some sectors of the organization in this process, and the Government
knows that they may perhaps have acted in good faith, which is why it asks that it is this
context – and in no other – that this argument presented to the Committee on Freedom of
Association should be viewed, on a matter which, in Europe at least, is not at all
controversial.

1613. For its part, the Government states that it is extremely concerned that it should be
concluded, without any previous examination and without in-depth arguments, that the
Government has threatened two media channels to make them change their editorial line.
This constitutes a lack of respect for the heads (employers) and directors of the channels in
question – without naming them – and could also be taken as an open attack on the
sovereignty of the Bolivarian Republic of Venezuela as a free and democratic country, as
editorial lines are exclusively their concern within a social state of law and justice.

1614. Everyone knows that, in labour matters, the media are classed among enterprises with
“leanings” – or ideologies – and receive special treatment based on the right they enjoy to
change their editorial line. It is the case that no proceedings brought by any worker who
has been affected or who considers that their rights have been violated by the change in
editorial line of a communication medium are currently before the People’s Ministry for
Labour and Social Security.

1615. The Government is of the view that, in assuming a position on this matter, it would be
pertinent and opportune to concentrate on how the communications media are
characterized or classified, taking into account doctrine – particularly labour doctrine – in
so far as it has a direct effect not only on the length of an employment contract but also on
the termination thereof for reasons attributable to either worker or employer.

1616. Using this approach, there is a peaceful section of doctrinal opinion which is inclined to
define and classify the media as being among those enterprises which have leanings or
ideologies; furthermore, doctrinal opinion, jurisprudence and the entire positive
Venezuelan legal system is inclined to favour such a classification and it is from this
perspective that a discussion should be approached, recognizing at the outset what we are
discussing in order not to make statements without adequate knowledge of a matter which
could result in mistaken conclusions, unless – intentionally – one wished to misuse the
issue for other ends.

1617. With the above, the Government hopes that debate will proceed within the Committee and
that conclusions can be arrived at which much better reflect reality, as the Government
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maintains its principle that indifference towards matters of great importance is not the
healthiest attitude, much less making a priori statements without any basis which
contribute to distracting attention from the real interests being pursued by raising such
matters.

1618. Using the same approach, German doctrine (which uses the term “leaning” and applies it
quite widely) considers ideological enterprises to be those organizations which are geared
towards achieving political, trade union, confessional, charitable, educational, artistic or
similar aims and presuppose adherence to a particular ideology or conception of the world,
generally known as a leaning, on the part of the workers within the enterprise.

1619. There is a section of Spanish doctrine which is of the opinion that “we can arrive at the
conclusion that organizations with leanings are characterized in an international context as
being the direct consequence and embodiment of constitutional recognition of political,
trade union and religious pluralism, being directly and predominantly geared towards the
public dissemination of a particular ideology, and being a channel for the expression of one
of the fundamental rights of their owners, be they individual or collective”.

1620. Furthermore, and in order to define enterprises with leanings or ideologies precisely, the
following criterion is established: “only those enterprises or institutions which aim to
disseminate, propagate or indoctrinate people in the ideology which characterizes the
parent organization may be considered clearly as enterprises with leanings. Only these
institutions – viz. channels for information and the expression of thought, schools,
seminaries, centres for trade union training, etc. – constitute a direct expression of political
pluralism in themselves”.

1621. Finally, as far as this point is concerned the conclusions are alarming. They are dealt with
lightly, without taking into account key aspects which would avoid the kind of outrages
that compromise not only the Committee but also the Organization as a whole and which,
in the short term, could, without any doubt, affect the impartiality and professionalism by
which they should be characterized.

1622. With regard to the Committee’s recommendations, the Government points out that in
November 2007 it announced the creation of a preparatory commission for the round table
on participatory, inclusive and productive social dialogue due to take place on 4 January
2008. The commission was suspended as a result of the atmosphere of conflict generated
by the hostile attitude of workers and employers who, after pursuing a fierce campaign
against the proposal for constitutional reform, the text of which provided for rectification
of some matters which had been the subject of complaints to the ILO, resolved on
destabilization using a strategy of shortages of foodstuffs considered to be of prime
necessity. In other words, the attitude of some worker and employer sectors within the
Bolivarian Republic of Venezuela is not consistent with what they denounce as true in
international forums; however, acting of its own accord and in the hope of a proactive and
positive attitude, the Government is prepared to bring them together once more.

1623. With regard to the Labour Solvency Act, the Government states that the purpose of and
reason behind the Act stem from the evasive conduct of some employers with respect to
legal contributions – particularly in terms of social security – to the detriment of workers,
which obliged the Government to fall back on this instrument to avoid such evasion,
regulating in particular enterprises involved in contracts with the public sector by imposing
on them the sole requirement that they be up to date and solvent with respect to the
minimum requirements of Venezuelan legislation.

1624. Finally, with regard to the claim submitted by CONINDUSTRIA that the Labour Solvency
Act is unconstitutional, the Government has no further details as the matter falls within the
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purview of the judicial authorities, but wishes to state that it will respect and comply with
the decision taken in the matter; it hopes only for a similar attitude on the part of the
claimants, without going into detail on the fact that, in the interests of not obstructing the
right to free enterprise, the periods of validity for labour solvency documents for all
enterprises in the food sector were recently extended. It does not surprise us that this
extension is neither mentioned nor acknowledged by the employers in their complaint.

1625. With regard to economic and monetary policy in the currency market, the Government
states that countless weekly meetings have been held between the CADIVI authorities and
representatives of the various chambers of employers within the country. All these
meetings have been characterized by the search for alternatives and for mechanisms to
make the process of issuing preferential currency to obtain goods and services more fluid
(minutes of meetings are attached). As regards the organization known as Socialist
Entrepreneurs, the Government confirms that it does not meddle in the freedom of
association that the various organizations of employers enjoy, and it cannot therefore be
said that there is any preferential treatment, favouritism or interference towards one
confederation or another. The Government denies that the Confederation of United
Socialist Entrepreneurs of Venezuela (CESV) was formed under its auspices, and much
less can it be said that it was intended to act as a substitute for any consultation with one
entrepreneurial association or another, as under this Government people are neither
excluded nor much less singled out. Furthermore, article 52 of the Constitution of the
Bolivarian Republic of Venezuela states that every person has the right to association for
legitimate purposes in accordance with the law and that the State shall be obliged to
facilitate the exercise of this right. From this it can be seen that the right to association is a
fundamental human right which has been promoted by our Government by elevating it to
constitutional status.

1626. It is worth pointing out that, with this argument, the complainants could have tried to claim
that this is an exclusive and discriminatory right which only they enjoy, which in itself is
contrary to our legal system, and violates and contradicts the criterion of the Committee on
Freedom of Association, which states:
Article 2 of Convention No. 87 is designed to give expression to the principle of nondiscrimination in trade union matters, and the words “without distinction whatsoever” used in
this Article mean that freedom of association should be guaranteed without discrimination of
any kind based on occupation, sex, colour, race, beliefs, nationality, political opinion, etc., not
only to workers in the private sector of the economy but also to civil servants and public
service employees in general [see Digest of decisions and principles of the Freedom of
Association Committee, fifth edition, 2006, para. 209].

1627. With regard to the attack on the FEDECAMARAS headquarters, the Government stresses
that in the Bolivarian Republic of Venezuela there has been and will be no condoning of
acts of violence against institutions or property. The complainant states that the
demonstrators arrived in vehicles belonging to official bodies, and also states that the
alleged leaders threatened the institution, allegedly with the tacit support of the forces of
law and order (who allegedly did not intervene either to avoid or to halt the attack) without
backing up their assertions. They merely attach a series of reproduced photographs which
show alleged demonstrators but do not show that these demonstrators had arrived at the
headquarters in vehicles belonging to official bodies, much less that they were acting with
the tacit agreement of the state security forces.

1628. The complainant makes groundless assertions without any evidence. More serious still is
the fact that, with its unfounded but well-presented arguments, it is trying to make use of
this honourable Committee to try and obtain negative comments on the actions of the
Bolivarian Republic of Venezuela when it is not within the mandate of the Committee to
examine the “alleged attacks”, which, furthermore, were not reported to the competent
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authority, i.e. the Office of the Prosecutor General, in the proper manner. One could ask
oneself whether the failure to report all the alleged events to the competent authorities (the
Office of the Prosecutor General) is part of the confrontational strategy adopted by
FEDECAMARAS.

1629. With regard to the alleged restrictions on freedom of movement imposed on
FEDECAMARAS leaders, in its written submission the complainant states the following:
The IOE further observes with concern that the Government prevented Ms Albis Muñoz,
Employer delegate and former President of FEDECAMARAS, from leaving the country to
attend the International Labour Conference, which met in Geneva in June 2007. The same
occurred in the case of the ILO’s American Regional Meeting in 2006. The authorities cited
fiscal, administrative and legal problems with respect to the Employers’ delegate, instigated
and reported by the Government itself. In this regard, the Government decided to include, as
technical advisers within the Employers’ delegation, Employer representatives, representatives
of the Confederation of Socialist Entrepreneurs of Venezuela (CONSEVEN), who did not
fulfil the criteria for representativeness recognized by the ILO, such as being a free and
independent organization which is not subject to Government interference. Consequently,
FEDECAMARAS was the only autonomous and independent employers’ representative
organization for the purpose of participation in the Conference …

1630. The Government states that it has not prevented and will not prevent any person from
leaving the country, as it is the criminal jurisdiction authorities (and here there is an
evident and clear separation of powers) that are responsible for legal measures to prohibit
or allow a person’s departure from the country, so Ms Albis Muñoz can hardly hold the
Government responsible for any situation she may face with the criminal jurisdiction
authorities or a People’s Ministry of the Bolivarian Republic of Venezuela.

1631. However, this situation was properly clarified in a communication sent to the ILO in
January 2008, which stated that Ms Albis Muñoz could benefit from a decree dated
31 December 2007 which provides for pardons to be granted to Venezuelans prosecuted in
relation to crimes committed during the events of April 2002 (coup d’état). This decree did
not cover Mr Carlos Fernández as he was a fugitive.

1632. As regards the alleged absence of bipartite and tripartite consultation and social dialogue, it
is important to reiterate, state and emphasize (as has been stated in previous
communications to the ILO) that dialogue has been growing ever wider and more diverse,
especially during 2005 and 2006. Over this period, national, regional and local
governments have held innumerable meetings with FEDECAMARAS, as the various ILO
monitoring bodies have been informed, including in this case the Committee on Freedom
of Association. The President and Vice-President of the Republic, ministers and high-level
officials participated in these meetings, which dealt with a variety of issues. In addition,
more than 50 meetings were held over the same period with all the social partners,
regardless of other consultations carried out in writing or by survey.

1633. This social dialogue, which includes meetings of the regional and sectoral chambers with
national, regional and local authorities, is linked to a sovereign and popular government
policy, which together have constituted key factors for economic growth over the past
16 quarters through lower inflation, lower interest rates, the reduction of certain taxes (for
example, on bank overdrafts), lower unemployment with the reuse of almost the entire
installed industrial capacity and growth of formal employment, thanks to ongoing
investment in health, education and vocational training, as well as in the transport
infrastructure (highways, subway systems, railways, bridges, dams) and in social
(including dwellings, hospitals, schools, colleges and labour inspectorates) and industrial
infrastructure.
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1634. Proof of this is the fact that various communications have been sent to FEDECAMARAS,
FEDEINDUSTRIA, the Unitary Confederation of Workers of Venezuela (CUTV), the
Venezuelan Confederation of Industry (CVI), Entrepreneurs for Venezuela (EMPREVEN),
the Venezuelan Confederation of Industry (CVI), National Confederation of Workers of
Venezuela (CNTV), the National Union of Workers (UNT), and the Confederation of
Autonomous Trade Unions of Venezuela (CSAV), inviting them to a preparatory meeting
with a view to establishing a forum for dialogue to promote inclusive, participatory and
productive exchange, so they can hardly claim to be victims of a lack of consultation on
the part of the Government.

1635. However, in the Bolivarian Republic of Venezuela one also finds the conditions that
enable such social dialogue: solid and independent employers’ and workers’ organizations
with access to information and social dialogue. There is the political will and commitment
on the part of all social partners to engage in social dialogue in good faith.

1636. In the Bolivarian Republic of Venezuela there is a clear and constant respect for labour
rights, particularly freedom of association and voluntary collective bargaining –
institutions which are increasingly growing in strength with institutional support. Lastly,
there is respect and recognition among all of the social partners, who are now convinced,
being the majority of the social players, of the need to broaden social dialogue in an
inclusive manner. As evidence of the falseness of the accusations made, 2006 saw the
approval of the implementing regulations for the Organic Act on Prevention, Conditions
and Working Environment (LOPCYMAT), which had been agreed through broad and
inclusive social dialogue, including valuable comments from the Department of Standards
of the International Labour Organization, so they can hardly say that the Bolivarian
Republic of Venezuela has not promoted social dialogue. As such, this claim should be
rejected and we ask that this be stated.

1637. Furthermore, with respect to the alleged incursions onto private land and other incidents, as
described by the IOE and FEDECAMARAS, this claim has no foundation whatsoever and
there is no evidence to prove or support it. Institutions and the population in general know
perfectly well that the Bolivarian Republic of Venezuela operates a system of law and
justice, so, as soon as any irregularity or violation of a law occurs, it should be reported to
the appropriate authorities. A proper complaint should be submitted to the competent
authority with supporting evidence, in this case the complainants’ statements, to show that
what is claimed to have happened in this instance took place. The least they could have
done is include the relevant reports to the administrative and judicial authorities of the
Venezuelan State in their written submission to the Committee on Freedom of Association.
As such, the Government deplores the fact that the arguments of the FEDECAMARAS
leadership have not been properly backed up, and therefore asks the honourable Committee
to examine the facts of this matter and reject the complaint for the reasons given above.

1638. With regard to the allegations concerning the attack on FEDECAMARAS headquarters
made by the IOE on 27 February 2008, the Government reiterates that “in the Bolivarian
Republic of Venezuela there has been and will be no condoning of acts of violence against
institutions or property”. With respect to the Committee’s recommendation published in
the report for November 2007, in which it requested the Government “to ensure the
security of both the FEDECAMARAS head office and its leaders from now on and to
inform the Committee on the outcomes of the investigation without further delay”, the
Government, completely in keeping with its above statement, has taken upon itself the task
of hunting down and identifying the physical and conceptual perpetrators of the deplorable
incident that occurred at the headquarters of FEDECAMARAS on 24 February 2008 and
was reported to the Office of the Prosecutor General on 25 February 2008 by the
organization’s administration. This is demonstrated by the various articles which have
appeared in the various printed media published in our country.
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1639. To that end, the People’s Ministry for Labour and Social Security, in the person of the
Director-General for Labour Relations, Dr José Gregorio Villarroel, established telephone
communication with the first vice-president of FEDECAMARAS to express solidarity and
deplore such a regrettable incident.

1640. With regard to ensuring the security of the FEDECAMARAS headquarters, the
Government reports that the above attack occurred despite the fact that the area is patrolled
by the metropolitan police, officers of the national guard and officers of the Chacao police
(under the administration of an opposition mayor), who monitor the headquarters 24 hours
a day. Nonetheless, it is known that those who take offensive actions develop expertise in
avoiding the attention of the security forces. We hope to be able to forward the results of
investigations as soon as possible.

1641. Furthermore, concerning the alleged attacks on the FEDECAMARAS headquarters which
had occurred previously (May and November 2007), according to the complaint presented
to the ILO by the IOE and FEDECAMARAS, it must be said that institutions and the
population in general know that the Bolivarian Republic of Venezuela operates a system of
law and justice and therefore that, as soon as any irregularity or violation of a law occurs, it
should be reported to the appropriate authorities with the relevant supporting evidence. The
complainants stated that a new attack took place at the headquarters on 22 November 2007
and has repeated the same modus operandi in presenting complaints to this international
body while avoiding the natural legal route, as no complaints have been submitted to the
competent authorities, such as the Office of the Public Prosecutor of the Bolivarian
Republic of Venezuela.

1642. In the above cases, the least the complainants could have done is include the relevant
reports to the administrative and judicial authorities of the Venezuelan State in their
written submissions to the Committee on Freedom of Association, presented in May and
October 2007, respectively.

1643. As such, the Government deplores the fact that the arguments of the FEDECAMARAS
leadership have not been properly backed up, and therefore asks the honourable Committee
to examine the facts of this matter and reject the complaint for the reasons given above.

1644. Based on all the above reasons and considerations, we formally request that each of the
complaints made here be rejected, as they lack any substance or proof.

D.

The Committee’s conclusions
1645. First of all, the Committee must express regret that, despite the Government’s stated
support for social dialogue and for certain measures, including regular meetings (more
than 50 in recent months, according to the Government) on different issues, the
Government has ignored the main recommendation it made at its November 2007 meeting,
requesting that it establish a national, high-level joint committee in the Bolivarian
Republic of Venezuela with the assistance of the ILO, to examine each and every one of the
allegations and issues in this case in order to resolve problems through direct dialogue.
These are the matters that concern and interest international employers’ organizations and
they seek measures that will enable them to properly develop the rights they have by virtue
of Conventions Nos 87 and 98 and social dialogue. The Committee again expresses regret
at the Government’s unconstructive attitude in ignoring this fundamental recommendation,
reiterates its previous recommendation and expects that the Government will not again
postpone the adoption of the necessary measures. The Committee urges the Government to
keep it informed in this regard.
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Allegations of violence and intimidation against
employers’ organizations and their leaders
1646. The Committee draws attention to the seriousness of the allegations made by the IOE and
must express its profound concern not only at the alleged incidents themselves (violent
attacks by, according to the IOE, pro-government groups, mentioned by name, on the
FEDECAMARAS headquarters, daubing graffiti, damaging property and making threats,
in May 2007 (the IOE has stated that FEDECAMARAS officials made legal statements
several days after the attack), new attacks on FEDECAMARAS premises on 22 November
and 2 December 2007, and the detonation of an explosive device on the ground floor of the
FEDECAMARAS building on 24 February 2008, causing the death of an inspector (or
until recently inspector) of the metropolitan police, who was planting the bomb, and
seriously damaging the premises where, according to the press, pamphlets for a guerrilla
group with members linked to the metropolitan police were found) but also at the attitude
of the Government, whose statements on the May and November 2007 attacks do not
contain any information on the state of the investigations (which do not appear to have
started), the exact nature of the incident or the identity of those behind it, but focus instead
on observing that the IOE had made groundless assertions without evidence and that the
“alleged” threats or attacks were not properly reported to the Office of the Prosecutor
General, questioning whether this was part of the confrontational strategy adopted by
FEDECAMARAS. The Committee therefore deplores all the more the fact that it must
observe that the third attack on the FEDECAMARAS headquarters resulted in a bomb
exploding on 24 February 2008 and the death of the person planting it. The Committee
notes the Government’s statement that this incident was reported to the Office of the
Prosecutor General by FEDECAMARAS the following day, and that the Director-General
for Labour Relations of the People’s Ministry for Labour and Social Security expressed his
solidarity to the vice-president of FEDECAMARAS by telephone, deploring such a
regrettable incident, which had however occurred in an area patrolled, according to the
Government, by the forces of law and order, who monitor the headquarters 24 hours a
day. The Committee notes that the Government hopes to be able to forward the results of
investigations into this specific matter as soon as possible and that it attaches press
cuttings stating that, according to reports from the authorities, the suspects have been
identified.

1647. The Committee deplores that, months after the attacks and threats against the
FEDECAMARAS headquarters and the considerable damage caused, the Government has
communicated no results in terms of identifying the names of the culprits, it indirectly casts
doubt on the May and November 2007 attacks and it has not clarified the alleged
involvement of individuals or groups close to the regime. The Committee reminds the
Government that the present complaint has been sent to it officially and that, in so far as it
deals with criminal acts, it should institute the appropriate criminal proceedings, if this
has not already been done at national level.

1648. The Committee must emphasize that the events described, which in themselves are deeply
intimidating, took place, according to the IOE’s complaint, against a more general
background of intimidation, including matters pending before the Committee on which
proper replies have not been received from the Government, in particular with regard to
alleged incursions onto private property (on which matter the Government has restricted
itself to stating that the allegations are completely unfounded and that the parties
concerned may report them to the administrative or judicial authorities) and other
allegations of intimidation and violence. The Committee expresses concern in this regard
and reiterates its previous recommendations, which follow:
–

as to the allegations of: violations of the private property of several employers’
leaders in the agricultural and livestock sector; victims of invasions; the confiscation
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of land or expropriation without fair compensation, frequently in spite of rulings
made by the judicial authorities regarding the restitution of lands to their owners, the
Committee requests the Government to respond precisely to the specific allegations
made by the IOE, including those relating to the measures taken against employers’
leaders, Mr Mario José Oropeza and Mr Luis Bernardo Meléndez, and the serious
allegations regarding the abduction of three sugar producers in 2006 and the death
of six producers following an assault;
–

as to the alleged harassment of employers’ leaders through hostile speeches given by
the President of the Republic in which he makes damaging remarks and disparages
employers’ leaders, threatening to confiscate their property on supposed grounds of
social interest, the Committee requests the Government to provide its observations in
this regard without delay; and

–

given the seriousness of the above allegations that show a climate of intimidation
surrounding leaders of employers’ organizations and their members, the Committee
stresses its concern and emphasizes that freedom of association can only be exercised
in conditions in which fundamental rights are fully respected and guaranteed, and
that the rights of workers’ and employers’ organizations can only be exercised in a
climate that is free from violence, pressure or threats of any kind against the leaders
and members of these organizations, and that it is for governments to ensure that this
principle is respected.

1649. Given that the present situation is incompatible with the requirements of Convention
No. 87, the Committee once again requests the Government to effectively ensure the
security of the FEDECAMARAS headquarters and its leaders and to take measures to step
up investigations into the bomb attack of 28 February 2008 at the FEDECAMARAS
headquarters and – if it has not been done – to report the May and November 2007 attacks
on the FEDECAMARAS headquarters to the competent authorities, in order to establish
the facts, prosecute those responsible and punish them severely to ensure that such crimes
are not repeated. The Committee urges the Government to keep it informed in this regard.

Allegations of restrictions on freedom of expression
1650. With regard to certain alleged restrictions on fundamental rights (the withdrawal of
Canal 2, RCTV’s licence and government threats that have led two channels to change
their editorial line), the Committee recalled in its previous examination of the case that the
right of workers’ and employers’ organizations to express their opinions through the press
or other social communication media is a fundamental element of freedom of association
and that the authorities should abstain from unduly impeding its lawful exercise, and
should fully guarantee freedom of expression in general and in particular that of
employers’ organizations. The Committee requested the Government to guarantee that this
principle is respected, in particular with regard to the communications media used by
FEDECAMARAS. The Committee also requested the Government to refrain from all
interference in the editorial line of independent communication media, including the use of
economic or legal sanctions, and to guarantee through the existence of independent means
of expression, the free flow of ideas, essential to the life and well-being of employers’ and
workers’ organizations.

1651. The Committee notes the IOE’s allegations that freedom of information and expression is
seriously threatened given that, since the closure of RCTV, the principal channel of
expression for the private sector in the Bolivarian Republic of Venezuela, the Government
has begun to threaten the only independent audiovisual broadcaster remaining in the
country, namely, Cadena Globovisión, and the Venezuelan President, Hugo Chávez, has
threatened this station with closure on several recent occasions; the Vice-Minister for
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Foreign Relations, William Izarra, said on 8 January 2007, “Our socialism requires
hegemony of communications and all communications should, as public property, be
dependent on the State.” The Committee notes the IOE’s allegation that Decree No. 5349
of 11 May 2007 created the TEVES, under the auspices of the People’s Ministry, which is
financed principally, according to section 4, by the initial 100 per cent contribution
allocated to it by the Bolivarian Republic of Venezuela, together with whatever it may
receive annually under the budget act. This is the station which has replaced RCTV on its
television and radio broadcasting frequencies and no private or independent station was
able to take over these slots. RCTV’s assets were seized and confiscated without any
compensation.

1652. The Committee notes the Government’s statements that it did not renew RCTV’s licence to
broadcast on radio frequencies, which the State is responsible for managing, because the
enterprise had failed to rectify its violations of freedom of association, attacked the
provisions of the Act for the Protection of the Child and Adolescent and had incited
disregard for the law, despite requests from the Government.

1653. The Committee observes that the Government places these allegations within the context of
an orchestrated body of media opinion at national and international levels intended to
spread the belief that citizens’ rights to freedom of expression and information were being
violated and that the country was moving towards an autocratic regime, and states that
this argument was demolished when the President of the Bolivarian Republic of Venezuela
recognized the opposition’s victory in the last referendum. The Committee notes that the
Government rejects the allegation that two channels were threatened to change their
editorial line and states that no worker has submitted a complaint regarding the alleged
change of editorial line of a communication medium.

1654. The Committee points out, however, that, according to the IOE’s allegations, the President
of the Republic has threatened Cadena Globovisión with closure on several recent
occasions and that the complainant has highlighted the creation by decree of a public
television channel financed entirely from the state budget, replacing RCTV’s Canal 2.

1655. The Committee once again recalls that the right of workers’ and employers’ organizations
to express their opinions through the press or other social communication media is a
fundamental element of freedom of association and that the authorities should abstain
from unduly impeding its lawful exercise, and should fully guarantee freedom of
expression in general and that of employers’ organizations. The Committee requests the
Government to guarantee that this principle is respected, in particular with regard to the
communications media used by FEDECAMARAS. The Committee also requests the
Government to guarantee through the existence of independent means of expression, the
free flow of ideas, essential to the life and well-being of employers’ and workers’
organizations. The Committee draws the attention of the Government to the principle
expressed in paragraph 159 of its Digest of decisions and principles.

Allegations concerning the freedom of movement of
employers’ leaders
1656. With regard to the allegations concerning restrictions on the freedom of movement of
employers’ leaders, recalling the importance that it attaches to the principle set out in the
Universal Declaration of Human Rights that everyone has the right to leave any country,
including one’s own, and to return to one’s own country, particularly when participation
in the activities of organizations of employers or workers abroad is involved, the
Committee requested the Government in its previous examination of the case to ensure the
freedom of movement of the leaders, Ms Albis Muñoz and Mr Carlos Fernández, and to
take the necessary steps to annul the judicial proceedings and arrest order against Mr
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Carlos Fernández so that he may return to the country without risk of reprisals. The
Committee also requested the Government to send information on the eight employers’
leaders mentioned by name by the IOE whose freedom of movement is restricted. Taking
into account the persistent allegations concerning employers’ leaders, the Committee
draws the attention of the Government to the principle expressed in paragraph 122 of its
Digest of decisions and principles.

1657. The Committee notes the new allegations made by the IOE with respect to restrictions on
the freedom of movement of employers’ leaders. According to the IOE, in December 2004,
27 Venezuelan citizens, among them 16 employers’ leaders, were prohibited from leaving
the country as of that date. They included the former President of FEDECAMARAS,
Ms Albis Muñoz. This step is only taken when there is evidence to link a person to a crime,
or if there is a risk of a person absconding or obstructing an inquiry. This arbitrary
management of judicial procedures, instigated by the Government, has prevented those
concerned from leaving the country on numerous occasions, leaving them, in particular
Ms Albis Muñoz, as her country’s Employers’ delegate to the last session of the
International Labour Conference, unable to defend the interests of employers and their
organizations.

1658. The Committee notes the Government’s statement that it is the criminal jurisdiction
authorities that are able to prohibit departure from the country (not the Government) in
the light of any proceedings underway. The Committee observes with interest that,
according to the Government, Ms Albis Muñoz – former President of FEDECAMARAS –
can benefit from the amnesty Decree of 31 December 2007. The Committee observes,
however, that this is not the case for former FEDECAMARAS President Mr Carlos
Fernández as, according to the Government, he does not meet the conditions set out in the
Decree, in particular because he is a fugitive from justice (the Government reiterates its
previous statements – already examined – regarding this leader’s participation in the
events of 2002 and the coup d’état).

1659. The Committee requests the Government to send information regarding the prohibition
from leaving the country imposed on 15 employers’ leaders and to annul the arrest order
against former FEDECAMARAS President, Mr Carlos Fernández, so that he may return to
the country without risk of reprisals.

Social dialogue
1660. With regard to the allegations concerning lack of tripartite consultation and absence of
tripartite will, the Committee observes that the IOE refers to the question of the minimum
wage and states that, in addition to the fact that no tripartite consultation took place
before the adoption of Decree No. 5384, the lack of political will on the part of the
Government to hold tripartite consultations should be highlighted (the last time the
minimum wage was increased recently, notification was sent on the same day as it was
published in the Official Bulletin); the IOE draws attention to the statements made by the
Minister of Labour to the effect that no tripartite commission will be established for the
purpose of fixing minimum salaries. “At this stage of the process, with the level of
democratization that we have, we are not going to return to tripartism”, said Mr Rivero.
The IOE states, however, that section 167 of the Organic Labour Act, in accordance with
the provisions of the Minimum Wage-Fixing Machinery Convention, 1928 (No. 26), lays
down that the basic salary shall be reviewed at least once a year by a tripartite
commission, which has not been the case for the last eight years.

1661. The Committee notes that, according to the IOE, on 9 August 2007, the draft organic act
on labour stability was approved at its first reading by the National Assembly, without any
tripartite consultation, despite being at odds with the provisions of the Termination of
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Employment Convention, 1982 (No. 158) and the Tripartite Consultation (International
Labour Standards) Convention, 1976 (No. 144), both of which have been ratified by the
Government of the Bolivarian Republic of Venezuela.

1662. The Committee notes the Government’s statements that, in November 2007, it announced
the creation of a preparatory commission for the round table on participatory, inclusive
and productive social dialogue due to take place on 4 January 2008. The commission was
suspended, however, as a result of the atmosphere of conflict generated by the hostile
attitude of workers and employers who, after pursuing a fierce campaign against the
proposal for constitutional reform, the text of which provided for rectification of some
matters which had been the subject of complaints to the ILO, resolved on destabilization
using a strategy of shortages of foodstuffs considered to be of prime necessity. According
to the Government, the attitude of some worker and employer sectors within the Bolivarian
Republic of Venezuela is not consistent with what they denounce as true in international
forums; however, acting of its own accord and in the hope of a proactive and positive
attitude, the Government states that it is prepared to bring them together once more, as the
conditions for this are already in place.

1663. The Committee expects that a forum for social dialogue will be established in accordance
with the principles of the ILO, having a tripartite composition which duly respects the
representativeness of workers’ and employers’ organizations. The Committee requests the
Government to keep it informed in this regard and invites it to request technical assistance
from the ILO. The Committee also requests it again to convene the tripartite commission
on minimum wages provided for in the Organic Labour Act.

1664. The Committee notes that, according to the Government, social dialogue has been growing
ever wider and more diverse, especially during 2005 and 2006; over this period, national,
regional and local governments held innumerable meetings with FEDECAMARAS, as the
Committee on Freedom of Association has been informed; the President and VicePresident of the Republic, ministers and high-level officials participated in these meetings,
which dealt with a variety of issues; in addition, more than 50 meetings were held over the
same period with all the social partners, regardless of other consultations carried out in
writing or by survey; this social dialogue, which includes meetings of the regional and
sectoral chambers with national, regional and local authorities, is linked to a sovereign
and popular government policy, which together have constituted key factors for economic
growth over the past 16 quarters, the reduction of inflation and unemployment, and
improvements in economic and social infrastructure (housing, hospitals, etc.).

1665. The Committee notes the Government’s statement that 2006 saw the approval of the
implementing regulations for the Organic Act on Prevention, Conditions and Working
Environment (LOPCYMAT), which had been agreed through broad and inclusive social
dialogue, including valuable comments from the Department of Standards of the ILO, so it
can hardly be said that the Bolivarian Republic of Venezuela has not promoted social
dialogue.

1666. The Committee concludes that, despite the fact that a considerable number of bipartite and
tripartite meetings have been held, including in relation to certain draft acts, there are still
significant deficiencies in social dialogue; the complainant has highlighted in its
allegations the discussion or approval by Congress of acts that have not been the subject
of consultations with employers’ organizations, despite the fact that they affected the
interests they defend, for example the draft organic labour stability act approved at its first
reading, which contradicts ILO Conventions and renders the dismissal of workers with
labour stability subordinate to administrative authorization. The Committee draws the
attention of the Government to the principles expressed in paragraphs 1068, 1071 and
1076 of its Digest of decisions and principles.
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1667. The Committee points out that there are still no structured bodies for tripartite social
dialogue and that the allegations seem to suggest that, when consultations are held, no
attempt is made to take due account of the points of view of employers’ organizations,
much less to make efforts to arrive at mutually acceptable solutions. With regard to the
allegations concerning deficiencies in social dialogue, the Committee emphasizes once
more the importance that should be attached to full and frank consultation taking place on
any questions or proposed legislation affecting trade union rights and that it is essential
that the introduction of draft legislation affecting collective bargaining or conditions of
employment should be preceded by full and detailed consultations with the appropriate
independent and most representative organizations of workers and employers. The
Committee once again requests the Government to keep it informed with regard to any
bipartite and tripartite consultations with FEDECAMARAS and any negotiations or
agreements with this central organization or its regional structures and to transmit the
corresponding texts. The Committee also requests the Government to ensure that any
legislation adopted concerning labour, social and economic issues within the framework of
the Enabling Act be subject to real, in-depth consultations with the independent and most
representative employers’ and workers’ organizations, while attempting as far as possible
to find shared solutions.

Allegations of discrimination against
employers’ organizations
1668. The Committee recalls that it had referred to several allegations concerning the promotion
of organizations close to the regime, draft acts, legislation or situations that could give
rise to discrimination against FEDECAMARAS member organizations or their leaders,
arbitrariness in fiscal policy negatively affecting enterprises whose heads have criticized
the Government’s policies, the draft act on international cooperation (state interference in
donations and resources received by employers’ organizations from public or private
institutions) and the need for mechanisms ensuring that “labour solvency” certification for
the purposes of obtaining public contracts is granted to enterprises with sufficient
guarantees of impartiality. The Committee draws the attention of the Government to the
principles expressed in paragraph 340 of its Digest of decisions and principles.

1669. The Committee observes that, according to the IOE’s new allegations, the interventionism
of the Government of the Bolivarian Republic of Venezuela in the creation and functioning
of parallel entrepreneurial organizations is still continuing, and highlights the following
cases: (1) CONSEVEN – since its creation, two prominent government figures have led
this Confederation: Vice-President – Mr Johnny Yánez Rangel, Governor for the state of
Cojedes; economic advisor – Mr José Gregorio Vielma Mora, Superintendent of SENIAT,
the highest authority within the Ministry of Finance; and (2) FEDEINDUSTRIA – the
obtaining of foreign currency by enterprises, despite its abundance from petrol revenues,
is subject to authorization and control by CADIVI; however, on its web site,
FEDEINDUSTRIA informs its members that, thanks to links with parts of the
administration, it is privileged to be able to obtain currency without having to submit to
the bureaucratically slow and discriminatory processes imposed by CADIVI on any
independent enterprise.

1670. With regard to the allegations concerning the organization known as the Confederation of
Socialist Entrepreneurs, the Government confirms that it does not meddle in the freedom of
association that the various organizations of employers enjoy, and it cannot therefore be
said that there is any preferential treatment, favouritism or interference towards one
confederation or another; the Government denies that CESV was formed under its
auspices, and much less can it be said that it was intended to act as a substitute for any
consultation with one entrepreneurial association or another; the Government states that,
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with this argument, the complainants could have tried to claim that this is an exclusive and
discriminatory right which only they enjoy, which in itself is contrary to the legal system
and the principles of the Committee on Freedom of Association. The Committee notes the
Government’s statement denying any interference in CONSEVEN, but observes that it has
not responded in detail to the IOE’s allegations concerning the presence in CONSEVEN of
two prominent government figures, who even have responsibility for customs and taxation
and the preferential treatment given to the employers’ organization, FEDEINDUSTRIA,
(privileges in obtaining foreign currency) by comparison with independent enterprises.
The Committee draws the attention of the Government to the principles expressed in
paragraph 1086 of its Digest of decisions and principles. The Committee requests the
Government to send its observations on these allegations and reiterates the importance of
ensuring that the Government adopts a neutral attitude when dealing with any workers’ or
employers’ organizations, and to examine all the above areas of potential discrimination
against employers or organizations belonging to FEDECAMARAS and to keep it informed
in this regard, including with respect to the passage of the draft act on international
cooperation, the final version of which it hopes will contain provisions on rapid action in
the event of discrimination.

1671. The Committee notes the Government’s statements that, with regard to economic and
monetary policy in the currency market, countless weekly meetings have been held between
the CADIVI authorities and representatives of the various chambers of employers within
the country; all these meetings have been characterized by the search for alternatives and
for mechanisms to make the process of issuing preferential currency to obtain goods and
services more fluid (minutes of meetings are attached).

1672. The Committee notes that, according to the Government, the purpose of and reason behind
the Labour Solvency Act stem from the evasive conduct of some employers with respect to
legal contributions – particularly in terms of social security – to the detriment of workers,
which obliged the Government to fall back on this instrument to avoid such evasion,
regulating in particular enterprises involved in contracts with the public sector by
imposing on them the sole requirement that they be up to date and solvent with respect to
the minimum requirements of Venezuelan legislation.

1673. With regard to the claim submitted by CONINDUSTRIA that the Labour Solvency Act is
unconstitutional, the Government has no further details as the matter falls within the
purview of the judicial authorities, but states that it will respect and comply with the
decision taken in the matter; it also states that the periods of validity for labour solvency
documents for all enterprises in the food sector were recently extended, but this falls
outside the scope of the present complaint.

1674. With regard to the allegations concerning the Labour Solvency Act and its application, in
its previous examination of the case, the Committee requested the IOE to provide further
information on the enterprises which have closed owing to this Act, the number of workers
who lost their jobs and any statistics at its disposal. The Committee requested the
Government: (1) directly to examine, with FEDECAMARAS, mechanisms ensuring that
“labour solvency” certification is granted in an impartial manner; and (2) to transmit the
outcome of the claim made by CONINDUSTRIA that the Labour Solvency Act is
unconstitutional.

1675. The Committee must reiterate the recommendations made at its November 2007 meeting
and, in particular, its request for information from the IOE and its request for action from
the Government with regard to examining directly, with FEDECAMARAS, mechanisms
ensuring that “labour solvency” certification is granted in an impartial manner. The
Committee requests the Government to keep it informed in this regard.
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1676. With regard to the IOE’s allegations concerning social production enterprises, with
privileges bestowed upon them by the State, the Committee again invites the IOE to
provide new information and clarification on these allegations, and requests the
Government to ensure a neutral attitude in treatment of and relations with all employers’
organizations and their members.

Allegations relative to the creation
of a new socialist state
1677. The Committee notes the IOE’s allegations that, on 22 June 2007, the Official Gazette
published Decree No. 5384, which had the status, value and force of an organic law
establishing the Central Planning Commission, obliging employers’ and workers’
organizations to submit any information which may be required to the Central Planning
Commission (section 16), under threat of sanctions, including intervention by the police
(section 18); according to the IOE’s statement, this Decree, as its text states, seeks to
promote the transition to a centralized planning model to create “a model which can
guarantee the spiritual and material needs of society, achieving supreme social felicity,
this is the socialist model” (section 2.3). By means of this Decree a “new socialist state” is
created, in which all institutions, including entrepreneurial organizations and trade
unions, are subordinated to strategic political directions and national, regional, sectoral
and international plans which, once approved by the President of the Republic, will be
compulsory to follow (sections 13 and 14). The Committee requests the Government to
respond to these allegations.

The Committee’s recommendations
1678. In the light of its foregoing interim conclusions, the Committee invites the
Governing Body to approve the following recommendations:
(a) The Committee again urges the Government to establish a national, highlevel joint committee in the Bolivarian Republic of Venezuela with the
assistance of the ILO, to examine each and every one of the allegations and
issues in this case in order to resolve problems through direct dialogue. The
Committee expects that the Government will not again postpone the
adoption of the necessary measures and urges the Government to keep it
informed in this regard.
(b) With regard to the allegations of violence and intimidation against
employers’ organizations and their leaders, the Committee draws attention
to the seriousness of the allegations made by the IOE and must express its
profound concern. The Committee deplores that, months after the attacks
and threats against the FEDECAMARAS headquarters and the
considerable damage caused, the Government has not communicated any
results in terms of identifying the names of the perpetrators of the attacks on
the FEDECAMARAS headquarters, and that it indirectly casts doubt on the
May and November 2007 attacks and has not clarified the alleged
involvement of individuals or groups close to the regime.
(c) Given that the present situation is incompatible with the requirements of
Convention No. 87, the Committee once again requests the Government to
effectively ensure the security of the FEDECAMARAS headquarters and its
leaders and to take measures to step up investigations into the bomb attack
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of 28 February 2008 at the FEDECAMARAS headquarters and – if it has
not been done – to report the May and November 2007 attacks on the
FEDECAMARAS headquarters to the competent authorities in order to
establish the facts, prosecute those responsible and punish them severely, to
ensure that such crimes are not repeated. The Committee urges the
Government to keep it informed in this regard.
(d) With regard to the allegations of: violations of the private property of several
employers’ leaders in the agricultural and livestock sector; victims of
invasions; the confiscation of land or expropriation without fair
compensation, frequently in spite of rulings made by the judicial authorities
regarding the restitution of lands to their owners, the Committee once again
requests the Government to respond precisely to the specific allegations
made by the IOE, including those relating to the measures taken against
employers’ leaders, Mr Mario José Oropeza and Mr Luis Bernardo
Meléndez, and the serious allegations regarding the abduction of three
sugar producers in 2006 and the death of six producers following an assault.
(e) With regard to the alleged harassment of employers’ leaders through hostile
speeches given by the President of the Republic in which he makes
damaging remarks and disparages employers’ leaders, threatening to
confiscate their property on supposed grounds of social interest, the
Committee once again requests the Government to provide its observations
in this regard without delay.
(f) Given the seriousness of the various allegations above, which show a climate
of intimidation surrounding leaders of employers’ organizations and their
members, the Committee stresses its concern and emphasizes that freedom of
association can only be exercised in conditions in which fundamental rights
are fully respected and guaranteed, and that the rights of workers’ and
employers’ organizations can only be exercised in a climate that is free from
violence, pressure or threats of any kind against the leaders and members of
these organizations, and that it is for governments to ensure that this
principle is respected.
(g) The Committee once more recalls that the right of workers’ and employers’
organizations to express their opinions through the press or other social
communication media is a fundamental element of freedom of association
and that the authorities should abstain from unduly impeding its lawful
exercise, and should fully guarantee freedom of expression in general and
that of employers’ organizations. The Committee requests the Government
to guarantee that this principle is respected, in particular with regard to the
communications media used by FEDECAMARAS. The Committee also
requests the Government to guarantee, through the existence of independent
means of expression, the free flow of ideas, essential to the life and wellbeing of employers’ and workers’ organizations and to ensure that the
authorities do not threaten or intimidate media enterprises.
(h) The Committee requests the Government to send information regarding the
prohibition from leaving the country imposed on 15 employers’ leaders and
to annul the arrest order against former FEDECAMARAS President,
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Mr Carlos Fernández, so that he may return to the country without risk of
reprisals.
(i) The Committee expects that a forum for social dialogue will be established
in accordance with the principles of the ILO, having a tripartite composition
which duly respects the representativeness of workers’ and employers’
organizations. The Committee requests the Government to keep it informed
in this regard and invites it to request technical assistance from the ILO.
The Committee also requests it again to convene the tripartite commission
on minimum wages provided for in the Organic Labour Act.
(j) Observing that there are still no structured bodies for tripartite social
dialogue, the Committee emphasizes once more the importance that should
be attached to full and frank consultation taking place on any questions or
proposed legislation affecting trade union rights and that it is essential that
the introduction of draft legislation affecting collective bargaining or
conditions of employment should be preceded by full and detailed
consultations with the appropriate independent and most representative
organizations of workers and employers. The Committee once again
requests the Government to keep it informed with regard to any bipartite and
tripartite consultations with FEDECAMARAS and any negotiations or
agreements with this central organization or its regional structures and to
transmit the corresponding texts. The Committee also requests the
Government to ensure that any legislation adopted concerning labour, social
and economic issues within the framework of the Enabling Act be subject to
real, in-depth consultations with the independent and most representative
employers’ and workers’ organizations, while attempting as far as possible
to find shared solutions.
(k) The Committee must reiterate the recommendations made at its November
2007 meeting, and, in particular, its request for information from the IOE
and its request for action from the Government with regard to examining
directly, with FEDECAMARAS, mechanisms ensuring that “labour
solvency” certification is granted in an impartial manner. The Committee
requests the Government to keep it informed in this regard.
(l) The Committee notes the Government’s statement denying any interference
in CONSEVEN, but observes that it has not responded in detail to the IOE’s
allegations concerning the presence in CONSEVEN of two prominent
government figures, who even have responsibility for customs and taxation
and the preferential treatment given to the employers’ organization,
FEDEINDUSTRIA, (privileges in obtaining foreign currency) by
comparison with independent enterprises. The Committee requests the
Government to send its observations on these allegations and reiterates the
importance of ensuring that the Government adopts a neutral attitude when
dealing with any workers’ or employers’ organizations, and to examine all
the above areas of potential discrimination against employers or
organizations belonging to FEDECAMARAS and to keep it informed in this
regard, including with respect to the passage of the draft act on international
cooperation, the final version of which it trusts will contain provisions on
rapid action in the event of discrimination.
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(m) With regard to the IOE’s allegations concerning social production
enterprises, with privileges bestowed upon them by the State, the Committee
once again invites the IOE to provide new information and clarification on
these allegations, and requests the Government to ensure a neutral attitude
in treatment of and relations with all employers’ organizations and their
members.
(n) The Committee notes the allegations of the IOE that the recent organic act
creating the Central Planning Commission severely restricts the rights of
employers’ and workers’ organizations and requests the Government to
respond to these allegations.

CASE NO. 2579
REPORT IN WHICH THE COMMITTEE REQUESTS
TO BE KEPT INFORMED OF DEVELOPMENTS

Complaint against the Government of the
Bolivarian Republic of Venezuela
presented by
— the Latin American Federation of Education and Culture Workers (FLATEC)
and
— the Latin American Central of Workers (CLAT)
Allegations: Obstacles raised by the authorities
to collective bargaining in the Ministry of
Education and Sport
1679. The complaint is contained in communications of the Latin American Federation of
Education and Culture Workers (FLATEC) and the Latin American Central of Workers
(CLAT) dated 28 May and 10 October 2007, respectively.

1680. The Government sent its observations in a communication dated 13 September 2007.
1681. The Bolivarian Republic of Venezuela has ratified the Freedom of Association and
Protection of the Right to Organise Convention, 1948 (No. 87), and the Right to Organise
and Collective Bargaining Convention, 1949 (No. 98).

A.

The complainants’ allegations
1682. In its communication of 28 May 2007, FLATEC and, in its communication of 10 October
2007, CLAT allege that the Venezuelan Federation of Primary Teachers (FVM) has
27 organizations and that on 22 March 2006, together with the other seven national
federations of education workers in the Ministry of Education, submitted to the National
Directorate of Inspection and Collective Labour Matters in the Public Sector the draft text
of the Fifth Collective Labour Agreement for discussion with the Ministry.
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1683. On 17 April 2007, the national federations of education workers received decision
No. 2006-0096, approved by the Director of the National Directorate of Inspection and
Collective Labour Matters in the Public Sector who, in accordance with section 217, final
part, of the Organic Labour Act, made certain observations on the draft text of the
Collective Labour Agreement referred to above and at the same time requested the
inclusion of the clarifications and corrections considered to be necessary.

1684. Within the corresponding statutory time limits, in accordance with section 50 of the
Organic Act on administrative procedures, corrections and modifications were made for
each and every observation that the National Labour Inspectorate unjustly and illegally
claimed to raise in relation to the Fifth Collective Labour Agreement to be discussed with
the Ministry of Education.

1685. On 1 September 2006, the eight national federations in the education sector were surprised
by administrative decision No. 2006-0020, of 30 August 2006, issued by the Director of
the National Directorate of Inspection and Collective Labour Matters in the Public Sector,
indicating that this labour administration authority considered closed the procedure
initiated on 22 March 2006 relating to the discussion of the draft text of the Fifth
Collective Labour Agreement referred to above.

1686. In accordance with section 519 of the Organic Labour Act, on 13 September 2006 a
hierarchical appeal was lodged with the Ministry of Labour against administrative decision
No. 2006-0020, of 30 August 2006, of the Director of the National Directorate of
Inspection and Collective Labour Matters in the Public Sector, which asserted that the
FVM had not made in full or correctly the amendments and corrections arising out of the
observations made by the Directorate, nor had they provided the supporting documentation
required in accordance with section 517 of the Organic Labour Act, as a result of which the
Directorate did not consider the amended version drawn up by the FVM to be valid and
declared the procedure closed. The Directorate’s assertion does not correspond to the facts.

1687. In accordance with ILO Convention No. 98 and the national legislation, the complainant
organizations call for the full restitution of the right to collective bargaining, as the present
collective agreement has been in force for too long without being renewed, thereby
prejudicing the rights of 500,000 education workers in the service of the Ministry of
Education and Sport and their respective organizations.

B.

The Government’s reply
1688. In its communication of 13 September 2007, the Government indicates that on 22 June
2004, a collective labour agreement concluded between the union federations
FENAPRODO, FETRAMAGISTERIO, FVM, FESLEV-CLEV, FEV, FETRASINED,
FETRAENSEÑANZA, FENATEV and SINAFUN and the Ministry of Education and
Sport was deposited with the National Directorate of Inspection and Collective Labour
Matters in the Public Sector, and was approved by the National Directorate of Inspection in
the Public Sector on the same date by decision No. 2004-071. In the context of this
procedure, on 1 October 2003, following the convocation of the parties, negotiation of the
draft collective agreement was officially commenced at the premises of the Ministry with
the presence, among other unions, of the representatives of the FVM.

1689. It should also be noted that on 8 May 2006, the Office of the President of the Bolivarian
Republic of Venezuela, through Presidential Decree No. 4460, approved a 40 per cent
increase in the wage scale for the teaching personnel of the Ministry of Education and
Sport, in light of the inter-union problems affecting and prejudicing the labour force. This
clearly demonstrates that the alleged violation has not occurred, as the Government
convened, established, discussed, approved and registered the Collective Labour
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Agreement for the Venezuelan primary teaching sector (in 2004) and subsequently granted
by decree the wage increase referred to above. The teaching personnel of the Ministry of
Education are therefore in receipt of the benefits approved by the Government.

1690. In the present case, it is appropriate to indicate that it is the responsibility of the Minister to
take a position on the errors and omissions observed in documents related to the
procedures commenced by unions, with a view to preventing flaws in such procedures.
This obligation should not be considered a violation of freedom of association, as such a
violation would occur if, on the contrary, the labour official responsible failed to indicate
the errors or omissions observed, thereby allowing a flawed procedure to go ahead.

1691. It should be emphasized that our country is one of the few, if not the only country, in
which there are countless trade union organizations in all of which workers pay union
dues, which is in itself contrary to the law as it constitutes an assignment of the economic
assets of workers; FLATEC does not refer in its communication to this factor, which it
would be important to address.

1692. With a view to demonstrating that the contentions of the complainants are without merit, it
is necessary to enumerate the omissions that gave rise to the closure of the procedure, and
on which the complaint hinges:


The convocation of the National Advisory Council (by the FVM) does not indicate
the capacity in which its signatory is acting, and simply refers to the “National
Executive Committee”; in this respect, it should be noted that article 31 of the
Statutes of the second-level union concerned provides that the National Advisory
Council has to be convened by all the members of the National Executive Committee,
composed in accordance with article 36 of the Statutes as follows: a president, a
secretary-general and 13 executive secretaries, making a total of 15 members, who
are necessary to convene the National Advisory Council; in the present case, there is
only the illegible signature of one citizen. It is also important to point out that the
National Advisory Council is not empowered to approve and authorize the
submission of a draft collective labour agreement, which is the responsibility of the
FVM; this means that the draft collective agreement has to be approved finally by the
affiliate unions, and not only by an executive body.



In relation to the records of proceedings of the assemblies of first-level unions, it was
noted that the records do not indicate that the statutory quorum was verified, nor do
they contain a record of the discussions and decisions, in accordance with
section 431(b) and (d) of the Organic Labour Act: reference should also be made to
the omissions of the affiliate unions, as enumerated below:
–

SINVEMA Petare Barlovento. The list presented is not related to the record of
proceedings of the assembly, and the authorization may therefore only be
identified as being made by a group of citizens for the submission, discussion
and approval of the draft “Sixth Collective Labour Agreement”, with an
additional discrepancy between the title of the approved text and that of the text
submitted, even though the latter corresponds to the Fifth Collective Labour
Agreement. The convocation to the assembly does not indicate the time when
the assembly is to be held.

–

SINVEMA Miranda/Tuy. The convocation lacked the signature of the secretarygeneral of the union, nor did it indicate the time when the assembly was to be
held.
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–

SINVEMA Sucre/Carúpano. The convocation lacked the signature of the
secretary-general of the union, nor did it indicate the time when the assembly
was to be held. The record of proceedings of the assembly does not enumerate
those present and is not signed by any member or affiliate of the union. The
attached list only contains the signatures of teachers working for the Ministry of
Education and Sport who support the presentation of the Fifth Collective Labour
Agreement, with the latter being an instrument that is independent of the record
of proceedings, as there is no indication in the documents concerned of the
teachers present at the assembly.

–

SINVEMA Sucre/Cumaná. The convocation did not indicate the time when the
assembly was to be held. It does not specify the date on which it was issued,
which makes it impossible to ascertain that it was issued in compliance with the
time limits set out in the statutes of the union. The attached list only contains the
signatures of teachers working for the Ministry of Education and Sport who
support the presentation of the Fifth Collective Labour Agreement, with the
latter being an instrument that is independent of the record of proceedings, as
there is no indication in the documents concerned of the teachers present at the
assembly.

–

SINVEMA Vargas. There is a violation of section 516 of the Organic Labour
Act, which provides for the presentation of the record of proceedings of the
assembly at which the submission of the draft agreement was agreed upon, as in
the case of this union three different records of the assembly were submitted
which, even though they are marked with the same date and time, each contain
the names and signatures of different workers.

–

SINVEMA Táchira. The convocation did not indicate the time when the
assembly was to be held.

–

SINVEMA Yaracuy. The convocation submitted contains a copy of the
signature of the president and the original of the signature of the secretarygeneral. There was also a discrepancy between the time at which the assembly
was convened and the time when it was actually held.

–

SINVEMA Delta Amacuro. The convocation did not indicate the time when the
assembly was to be held and the record of proceedings of the assembly does not
identify the workers present.

–

SINVEMA Cojedes. The convocation did not indicate the time when the
assembly was to be held. There is a violation of section 516 of the Organic
Labour Act, which requires the presentation of the record of proceedings of the
assembly at which the submission of the draft agreement was agreed upon, as in
the case of this union five different records of the assembly were submitted
which, even though they are marked with the same date and time, each contain
the names and signatures of different workers. The attached list only contains the
signatures of teachers working for the Ministry of Education and Sport who
support the presentation of the Fifth Collective Labour Agreement, with the
latter being an instrument that is independent of the record of proceedings, as
there is no indication in the documents concerned of the teachers present at the
assembly.

–

SINVEMA Guárico. The convocation did not indicate the time when the
assembly was to be held. The record of proceedings of the assembly does not
identify those present and is not signed by any member or affiliate of the union,
with the result that the attached list only contains the signatures of teachers
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working for the Ministry of Education and Sport who support the presentation of
the Fifth Collective Labour Agreement, with the latter being an instrument that
is independent of the record of proceedings, as there is no indication in the
documents concerned of the teachers present at the assembly. The convocation
does not indicate the date on which it was issued, which makes it impossible to
ascertain that it was issued in compliance with the time limits set out in the
statutes of the union.
–

SINVEMA Trujillo. The convocation did not indicate the time when the
assembly was to be held.

–

SINVEMA Carabobo. There was a discrepancy between the time at which the
assembly was convened and the time that it was actually held.

–

SINVEMA Bolívar. The convocation did not indicate the time when the
assembly was to be held. The record of proceedings of the assembly does not
identify those present and is not signed by any member or affiliate of the union,
with the result that the attached list only contains the signatures of teachers
working for the Ministry of Education and Sport who support the presentation of
the Fifth Collective Labour Agreement, with the latter being an instrument that
is independent of the record of proceedings, as there is no indication in the
documents concerned of the teachers present at the assembly.

–

SINVEMA Amazonas. The convocation did not indicate the time when the
assembly was to be held. The record of proceedings of the assembly that was
submitted indicates a different date to that contained on the convocation, while
part of the list of those present at the assembly was only submitted in one copy.

1693. With regard to the document submitted on 6 July 2006 by citizen Orlando Alzuru (legal
representative of the FSV) to which the complainant organizations refer, it should be noted
that it contains a communication relating to the collective agreement in question which was
received on 29 May 2006 indicating the intention of citizen Orlando Alzuru to submit in
annex to the communication the records of proceedings of the assemblies of teachers who
are members of first-level affiliated unions (regional SINVEMAs) in which they authorize
and offer support to the executive bodies of the corresponding unions to take the necessary
steps to initiate negotiations on the draft Fifth Collective Labour Agreement.

1694. In this respect, the Government indicates that, even though both communications, the one
referred to by the complainant organizations and the other submitted in the file, have the
same purpose, they are separate communications, as it is clear that the date on which they
were issued is not the same. Moreover, it should be emphasized that by 29 May 2006, the
time limit for rectification had fully elapsed, for which reason that submission has to be
considered out of time.

1695. Of the 22 unions referred to in the record of proceedings of the assembly submitted by the
FVM, only 13 responded to the call for rectification, which was accordingly incomplete.
From all of the foregoing and on the basis of the facts and the law, and acting in full
accordance with the legislation that is in force, as was done in the present case, and in view
of the existence in the country of the rule of law and justice, in which the right to defence
and due process are respected, time limits were established for the rectification process,
which were not complied with in the present case. Accordingly, and unfortunately, there
was no option other than to comply with these time limits, as any other course of action
would have been in violation of the provisions of section 10 of the Organic Labour Act.
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C.

The Committee’s conclusions
1696. The Committee notes that in their complaint, the complainant organizations challenge the
refusal of the authorities of the Ministry of Education and Sport to negotiate the draft text
of the Fifth Collective Labour Agreement with the eight national federations, citing to this
effect a series of irregularities which, in the view of the complainant organizations, were
rectified within the statutory time limits. Nevertheless, the complainant organizations add,
the administrative authorities issued a decision to the contrary on 30 August 2006 and
considered that the rectifications of the points raised by the authorities were not valid, thus
declaring the procedure closed. In the opinion of the complainants, the failure to renew the
collective agreement is prejudicial to the situation of the 500,000 teaching personnel of the
Ministry.

1697. The Committee notes the Government’s statements in relation to the situation of teaching
personnel in which it indicates that a collective agreement was concluded in 2004, and
that on 8 May 2006, a 40 per cent increase in the wage scale of the teaching personnel of
the Ministry of Education and Sport was approved by Presidential Decree No. 4460, in
view of the inter-union problems that were prejudicing the labour force. The Committee
notes the Government’s indication that 29 May 2006 was the time limit for the rectification
of the errors and omissions that had been notified to the unions, that only 13 of the
22 affiliate unions of the complainant organization responded to the call for rectification
and that the response by the other unions was incomplete. The Government indicates that
its position has its basis in the legislation that is in force, the right to defence and to due
process and explains that to have acted in any other manner would have been in violation
of the Organic Labour Act, and particularly section 10, and would have resulted in a
flawed procedure.

1698. The Committee notes in this respect that the errors and omissions referred to by the
Government are in most cases formalities, such as the failure to indicate the time at which
the assembly was held, the omission of the signature of the respective secretary-general,
the failure to identify the workers present in the record of proceedings of the assembly, the
omission of the date of the convocation for the assembly, lists of teachers not affiliated to
the union or who support the negotiations but appear in documents that are separate from
the record of proceedings, omission from the record of proceedings of the texts of the
decisions approving the submission of the draft agreement for collective bargaining and
the divergence between the communication referred to by the complainants and the one
contained in the file as the dates are different. The Committee observes that the
administrative appeal lodged by the FVM on 13 September 2006 indicates that the
Ministry committed errors in its assessment of the provisions of the trade union statutes
that were to be applied and failed to take into account the convocations and records of
proceedings submitted on 16 May 2006 (before the expiry of the time limit set for the
rectification process).

1699. The Committee takes due note of the Government’s explanations, which in large part
diverge from those of the complainant organizations. The Committee reminds the
Government that the requirement of excessive legal formalities in the context of broad
bargaining processes (which in the present case involved eight federations) or of
compliance with requirements that are difficult to fulfil (such as the need to represent the
majority of the workers covered by the negotiations, including at the branch level, and to
provide the records of proceedings of union assemblies – sections 516, 529 and 530 of the
Organic Labour Act) may be contrary to the principle of the promotion of collective
bargaining set out in Article 4 of Convention No. 98. The Committee brings to the attention
of the Government the principle according to which employers, including governmental
authorities in the capacity of employers, should recognize for collective bargaining
purposes the organizations representative of the workers employed by them; moreover, the
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Committee reminds the Government that the right to bargain freely with employers with
respect to conditions of work constitutes an essential element in freedom of association,
and trade unions should have the right, through collective bargaining or other lawful
means, to seek to improve the living and working conditions of those whom the trade
unions represent. The public authorities should refrain from an interference which would
restrict this right or impede the lawful exercise thereof. Any such interference would
appear to infringe the principle that workers’ and employers’ organizations should have
the right to organize their activities and to formulate their programmes [see Digest of
decisions and principles of the Freedom of Association Committee, fifth edition, 2006,
paras 881 and 952]. In this respect, the Committee regrets that the Ministry of Education
and Sport did not extend the statutory time limit for the rectification of errors and
omissions to which it refers. More generally, the Committee emphasizes the importance of
simplifying the legislation so that the executive committees of unions may, if their trade
union statutes so permit, directly request the negotiation of a collective agreement,
particularly in the case of a request made by a significant number of federations which, as
in the present case, benefit from sufficiently well-documented representative status. The
Committee requests the Government to take measures in this respect in consultation with
the unions.

1700. Finally, the Committee, reminding the Government of the obligation to promote collective
bargaining under the terms of Article 4 of Convention No. 98, requests it to take initiatives
without delay to facilitate the negotiation of the Fifth Collective Agreement with the eight
federations in the sector, and to keep it informed in this respect.

The Committee’s recommendations
1701. In the light of its foregoing conclusions, the Committee invites the Governing
Body to approve the following recommendations:
(a) The Committee reminds the Government that the requirement of excessive
legal formalities in the context of broad bargaining processes (which in the
present case involved eight federations) may be contrary to the principle of
the promotion of collective bargaining set out in Article 4 of Convention
No. 98. In this respect, the Committee regrets that the Ministry of Education
and Sport did not extend the statutory time limit for the rectification by the
unions of the errors and omissions to which it refers. More generally, the
Committee emphasizes the importance of simplifying the legislation so that
the executive committees of unions may, if their trade union statutes so
permit, directly request the negotiation of a collective agreement,
particularly in the case of a request made by a significant number of
federations which, as in the present case, benefit from sufficiently welldocumented representative status. The Committee requests the Government
to take measures in this respect in consultation with the unions.
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(b) Reminding the Government of the obligation to promote collective
bargaining under the terms of Article 4 of Convention No. 98, the
Committee requests it to take initiatives without delay to facilitate
negotiation of the Fifth Collective Labour Agreement with the eight
federations in the sector, and to keep it informed in this respect.

Geneva, 30 May 2008.
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