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1. Methodology and Scope

This study examines labour inspection sanctiongénUnited Kingdom. There are
five bodies conducting inspections on labour matténe Health and Safety Executive
(HSE); the Employment Agency Standards InspectoiafsS); Her Majesty’s Revenue
and Customs (HMRC); the Department for Food andaRAffairs (DEFRA); and the
Gangmasters’ Licensing Authority (GLA). The mairctis of the study is on the HSE,
because in the area of health and safety thereb&as more thought and innovation
concerning regulation (including enforcement andc#ans) than in other fields of
employment and working conditions. However, thexeaaliso analysis of the rest of the
authorities, and particularly the relatively newdgtablished GLA, which provides an
important example of an innovative regulatory applo A number of different sources
have been used to assess the framework, suchieg gotuments, academic literature and
think-tanks’ reports. In addition, two telephoneenviews were conducted: one with a
member of the HSE, and another one with a memb#reobUnion of Construction, Allied
Trade and TechniciarsThis study does not examine Northern Ireland.

2. Labour Inspection Structure and Legal
Sources for Labour Inspection Sanctions

The labour inspection structure in the UK is congabsf five bodies with different
mandates: the HSE; the EAS; HMRC; the DEFRA; amdGhA.

2.1. The Health and Safety Executive

The Health and Safety Executive (HSE) monitor issoé health and safety and
working time®

Health and Safety inspection looks at occupatitealth and safety matters only. It
does not address issues such as pay disputes er mhtters that occur outside the
workplace? The key legislation applicable in the field of teaind safety in the UK is the
Health and Safety at Work 1974 (HSWA) with modifioas in 2008. The Corporate
Manslaughter and Corporate Homicide Act 2007 ingsldeath. In addition, there are
numerous regulations that are applicable in thie.fi&€xamples include the Management
of Health and Safety at Work Regulations 1999 (FRAiskessment), the Regulatory Reform

! The telephone conversation with the member of HRE provided guidance on aspects of
inspections in practice. The telephone conversatiith the member of UCATT highlighted key
health and safety problems in the specific sector.

% The author received specific guidance by the In@ich excluded the system of Northern Ireland
from the scope of the study.

® The HSE also has the support of LAs and speciaiilators in certain fields. Although these are
not examined in this study, certain statisticabinfation on their activities is discussed later on.

“ Unlike other countries, such as Belgium, wher@labinspectors have wider powers. See Philippe
De Baets, ‘The Labour Inspection of Belgium, theitesh Kingdom and Sweden in a Comparative
Perspective’, (2003) 3ihternational Journal of the Sociology of L&& at 41.

5 The HSE website has a search engine, which isadlaiat
http://www.hse.gov.uk/legislation/trace.htm




(Fire Safety) Order 2005, the Health and Safety nfD@iation with Employees)
Regulations 1996 and the Safety RepresentativeSafety Committee Regulations 1977.
This is a rapidly growing area of law both at dotite¢evel alone and through EU
legislation. The key European Directive is the tleand safety Framework Directive
(89/391/EEC), which was primarily implemented init8n with the Management of
Health and Safety at Work Regulations. The existesfcthe general standards, which are
also supplemented by specific regulations on difieareas, taken together with the threat
of sanctions against employers is considered mndenportant strength.

The aim of the HSWA is to secure the health, safety welfare of people at work,
protecting persons other than the employees fraks ristemming from work-related
activities, and controlling dangerous substancesopraling to Section 1(1). To this effect,
the act imposes several duties on the employer andthers. The basic model of
regulation involves the imposition of overlappingutids, subject to reasonable
practicability, according to Section 2 of the HSWHealth and safety legislation applies to
employees and self-employed, but Section 51 oHB®&/A specifically excludes domestic
employment from the scope of protection.

The HSWA and subsequent regulations are enforcethdyHSE and by over 400
LAs. The allocation of areas of enforcement betwdgenHSE and the LAs is to be found
in the Health and Safety (Enforcing Authority) Regions 1998. It can generally be said
that the HSE is responsible for the areas of coostm, agriculture, general
manufacturing, engineering, food and drink, quarrieducation, entertainment, health
services, local and central government and domgaticsafety. LAs are responsible for the
enforcement of health and safety legislation inailiety, wholesale distribution,
warehousing, hotel and catering premises, offioeksthe consumer and leisure industry. In
addition to the legislation and regulations, andttes UK is a common law country,
judicial decisions have special importance, becdheg create precedent. A number of
recent cases on sanctions have been codified innuerdts of the HSE, which provide
guidelines. These cases will be discussed later on.

2.2. The Employment Agency Standards Inspectorate

The Employment Agency Standards (EAS) focuses em@gworkers. Employment
agencies are regulated by the Employment Agenc¢d 973 (EAA) as amended, and by
the Conduct of Employment Agencies and Employmaiiiiess Regulations 2003. The
EAA provides for the powers of inspection of EASieTEmployment Act 2008 brought

certain changes to the powers of EAS inspectorschwivill be discussed and assessed
later on.

2.3. Her Majesty’s Revenue and Customs

Her Majesty’s Revenue and Customs (HMRC) enforcafonal minimum wage
standards under the National Minimum Wage Act 198B81WA), on behalf of the
Department of Business, Innovation and Skills (Bi#)ich Policy in this field, including
compliance and enforcement, is informed by the peddent Low Pay Commission that
reviews NMW matters every year and issues recomatems to Government.
Apprentices under the age of 19 do not qualify thee national minimum wage, and
apprentices over 19 do not qualify for the natiomédimum wage for the first 12 months

of their apprenticeship. The Employment Act 2008ught changes in enforcement in this
field too.

6 See Hugh Collins, Keith Ewing, Aileen McColgdamabour Law Hart, 2005, ¥ ed, p. 12.




2.4. Department for Food and Rural Affairs

The Department for Food and Rural Affairs (DEFRAjfagces the Agricultural
Minimum Wage in agriculture in England and Walesder the National Minimum Wage
Act 1998.

2.5. Gangmasters’ Licensing Authority

The Gangmasters’ Licensing Authority (GLA) regutathose individuals that supply
labour or use workers in the fields of agricultuheyticulture, shellfish gathering, food
processing and packaging.he key legislation is the Gangmasters (Licensitwf) 2004
that set up the GLA,and subsequent regulations, including the Gangmsagticensing
Conditions) Rules 2009 that set out the standaiitts which gangmasters should comply
in order to be licensed. The 2004 Act introducexystem of licensing of gangmasters in
the fields where it applies. A gangmaster is anywhe supplies labour directly or through
an intermediary. The Act stipulates that a licence will be issukdeirtain standards are
satisfied, many of which involve working conditioasd aim to prevent abusive practices.

2.6. Enforcement bodies

The above enforcement bodies secure compliancethgtihaw, first, through raising
awareness and providing advice, and second, thrtaughted inspections and penalties for
non-compliance. Labour inspections are initiatetegiafter a complaint through available
help lines, the internet or the post; or througtpettions based on risk-assessment.

The activities of the above bodies lacked co-otifdmauntil recently. The picture was
confusing, according to a Report for the DepartmehtBusiness, Enterprise and
Regulatory Reform, which recommended setting up Rag Employment Enforcement
Board?® This Board brings together the enforcement agentiade union representatives
and business groups. It is part of a general cagnptliat should raise awareness about
ordinate the activities between the five enforcenagencies include a single enforcement
helpline for all bodies; joint working between twerkplace enforcement bodies, in order
to address complaints that raise issues for mane ¢ine of these bodies; the establishment
of a Best Practice Group in 2008, which will promobllaboration, examine how the five
bodies work together; the work with LAs that may dl@#e to pass on information that
raises issues for the rest of the bodfes.

"It ought to be noted that this may be extendethé construction industry, according to the
Gangmasters Licensing (Extension to Constructialustry) Bill 2010.

8 This legislation was adopted in response to theelfmbe Bay tragedy, where 18 Chinese cockle
pickers were killed. See http://news.bbc.co.uk/gfigland/lancashire/3464203.stm

° Gangmasters Licensing Act, Section 4.

10 vulnerable Worker Enforcement Forum — Final Reémord Government Conclusions’, available
at http://www.bis.gov.uk/files/file47317.pdf

1 Low Pay Commission 2010 Report, pp 178-179 at
http://www.lowpay.gov.uk/lowpay/report/pdf/LPC_RepdP010.PDF




3.

3.1.

Nature and Scope of Labour Inspection
Sanctions

UK law recognizes labour inspectors wide powersgluiding a power to impose
administrative sanctions and to initiate criminedgeedings? There are several steps that
the inspectors can take, such as giving warningsaalvice instead of imposing penalties.
This section discusses sanctions available to lahbespection bodies, and focuses
particularly on the HSE, where there is an elatkeoaatd detailed sentencing regime.

Health and Safety Executive

The HSWA provides for a system of inspection arel fibssibility of sanctions. The
key principles are described as follows: enforcem&mould be proportionate in the
application of the law and in securing compliaritehould be consistent in its approach; it
should be targeted; it should be transparent aheutegulator's operation so that the duty-
holders know what to expect; finally, the regulasbould be accountable for its actidhs.
Health and safety inspectors can enter premisdsutitwarning. If they are not satisfied
by the standards, they may offer the duty-holdeferination or advice face to face and in
writing. In terms of administrative sanctions, iasfprs can withdraw or vary license
conditions or exceptions, and issue simple cautions

Most significantly, inspectors under the HSWA casuie ‘improvement notices’ and
‘prohibition notices’, which depend upon the ingpecforming an opinion about the
occurrence of a breach of the legislation. Accaydio Section 21 of the HSWA, an
inspector may issue an improvement notice to anyehe contravenes the health and
safety legislation or to anyone who has contravehedegislation and is likely to continue
or repeat this conduct. The improvement noticearplwhy the inspector is of this view,
sets out the law, explains the reasons that ledldetmotice, and requires the employer to
remedy the situation. According to Section 22 & HISWA, if activities involve or are
likely to involve a risk of serious injury, the mactor may issue a ‘prohibition notice’. A
prohibition notice stops work so as to prevent tigk. An employment tribunal can hear
an appeal against improvement or prohibition neticBailure to comply with an
improvement or a prohibition notice is a criminéflence. In addition, if an inspector finds
that an item in the premises poses an imminentetaofgsevere personal injury, they can
seize it and render it harmless. The inspector bugh prepare a report on the
circumstances (Section 25 of the HSWA). This systefnregulation is generally
considered expensive to administer, as it needsyniepectors to visit workplaces
frequently**

In terms of the criminal process, in England andé&/'dealth and safety inspectors
themselves can prosecute individuals for the mesibgs acts, and in Scotland they
prepare a report for the Procurator Fiscal whoddecivhether to prosecute or not. Section
33 of the HSWA provides for criminal sanctionsstates that it is a criminal offence to
fail in the general duties of the HSWA or the ralevRegulations. Although there is no
specific reference to bribing health and safetpétsors, it is a criminal offence to obstruct

2 The term ‘labour inspectors’ is used here as aegerdescription for all those involved in
enforcement by the different agencies.

13 ‘Health and Safety Commission’s Enforcement Pofitgtement’, available at
http://www.hse.gov.uk/pubns/hse4l.pgfaras 10-29.

14 Collins, Ewing, McColgan, above n 3, p. 12.




an inspector (S. 33(1)h). Moreover, it is an offena contravene the requirements set by
inspectors in improvement and prohibition notic&osecutions can turn against a
corporate defendant or individuals.

According to S. 33(1)e of the HSWA, failure to cdynwith a prohibition notice, an
enforcement notice or a court remedy order cathesfollowing implications. A lower
court can impose a maximum fine of £20,000 andZmbnths’ imprisonment. A higher
court’s maximum fine is unlimited and/or 2 yearsiprisonment. For a breach of Sections
2—-6 of the HSWA, which set out the general dutiles,lower court maximum is £20,000
and/or 12 months’ imprisonment. The higher courkimam is an unlimited fine and/or 2
years’ imprisonment. For most other breaches oHB8®VA and relevant regulations, the
lower court maximum is £20,000 and/or 12 monthsprisonment and the higher court
maximum is an unlimited fine and/or 2 years’ impriment. The Health and Safety
(Offences) Act 2008, which provides for sanctiomscreased the potential use of
imprisonment? Finally, if there is conviction of directors fondictable offences that
involve the management of a company (Ss. 36-37urtsomay also order their
disqualligication for a period of up to 5 years (lwcourts) or up to 15 years (higher
courts).

In cases where a work activity leads to death, ahthorities consider if there is
necessity for a manslaughter investigation (culpdimmicide in Scotland) or corporate
manslaughter (corporate homicide in Scotland). ApGmte Manslaughter and Corporate
Homicide Act 2007, which makes gross failures ia thanagement of health and safety
causing death a criminal offence, came into fonc&pril 2008’

Moreover, there can be prosecutions under speRégulations. One such example is
the Control of Asbestos at Work Regulations 19&7af@ended by the Control of Asbestos
at Work (Amendment) Regulations 1992). These p®Widt prosecutions of companies or
individuals for improperly using or disposing obastos.

The law related to sentencing is to be found inGhieninal Justice Act 2003. Section
167 of this Act provides for a Sentencing Guidedi@ouncil that develops guidelines to
promote consistency in sentencing in particulaasré&Vhile sentencing guidelines in this
area of health and safety are somewhat specifiey @ire usually no more than the
application of general sentencing principles to pheticular context of safety and health.
In 2005 guidelines on sentencing for Health anceyabffences were issued, which were
based on the case v Howe & Son (Engineers) Efcand onR v Rollco Screw and Rivet
Co Ltd"® According to these, fines must reflect the grawityhe offence and the means of
the offender. Moreover, they need to be large endagonvey the message that the aim
of prosecution is to have a safe environment akwbhe court has to look at the whole
amount (fine plus costs) of fine that it seeksmpdse and assess the impact upon the
offender. As far as the period over which a finewstl be paid, it is acceptable in certain

15 See http://www.opsi.gov.uk/acts/acts2008/ukpga8R0@0 en_2#schl

16 Disqualification Act 1986, Ss. 1-2.

' For a legislative note, see Rosemary Craig, ‘TBball Do No Murder: A Discussion Paper on
the Corporate Manslaughter and Corporate Homicide 28007’ (2009) 30Company Lawyed?7.
For further analysis, see Brenda Barrett, ‘Liapilior Safety Offences: Is the Law Still Fatally
Flawed?’, (2008) 3Mdustrial Law JournafL00.

18R v Howe & Son (Engineers) L.{d999] 2 All ER 249.

R v Rollco Screw and Rivet Co L[i®99] 2 Cr.App.R.(S) 436.




circumstances for a fine to be payable by a compamy a substantially longer period
than by an individual. When it comes to smaller panies in particular, the guidelines
suggest that the court must ensure that it ismpbsing a double punishment. The correct
approach should assess what fine the offence sladi&tt and then examine the financial
penalty the offender could reasonably be orderguhys®

In the third update to the Guidelines that wasadsn 2007, the focus was on Section
3 of the HSWA, which involves the general dutiedhed employers and self-employed to
persons other than the employees. Referring to cémee R v Balfour Beatty Rail
Infrastructure Services Lfd it was highlighted that the Court endorsed sevienabrtant
principles fromHowe which shed further light on the approach to fifésst, failures to
fulfil general duties like the ones imposed by &ect3 of the HSWA are particularly
serious, as these set the foundations for the girote of the health and safety of the
public. In determining the fine, it could be usefinl look at how far short of the
requirements of health and safety the employer $&gjnificantly, the occurrence of death
as a result of a breach of the health and safgtgl#&ion is an aggravating factor. Multiple
deaths are at the same time more serious tharesimgls. Another seriously aggravating
factor is a breach of the legislation with a viewprofit. Further factors that are relevant
are the degree of the risk and the danger. Thauress of the offender should also be
taken into account, as well as the impact of adinéusiness.

In addition to the above guidelines on sentencorghkealth and safety breaches, in
2010 specific guidelines were issued on senten€arporate Manslaughter and Health
and Safety Offences causing deFtfihese guidelines are applicable when a gross aéfen
is a significant cause of the death. They applyctmvictions under the Corporate
Manslaughter and Homicide Act 2007 and certain rufés under Health and Safety
legislation (most of the times offences under HSB&ktions 2 and 3), when the offence is
a significant cause of the death. This set of dinde does not apply to individuals, but
only to organizations. The seriousness of the oHeran be assessed by several factors,
such as whether the outcome was foreseeable oharhibie failure to meet the applicable
standard was systematic. In addition, aggravatawgofs can include the cause of more
than one death, the failure to take account of imgmof the health and safety inspectors,
the reduction of costs at the expense of safetyth@mther hand, mitigating factors can
include a high level of co-operation with the invgation and a good health and safety
record. The size of the organization will be relavin the fine that will be imposed. The
court will need to assess the financial implicasiaf the fine on the corporation. Civil
compensation will normally be payable separately.

The offence of corporate manslaughter require®gasgoreach at senior level. For this
reason, it is unlikely that the fine will fall belo£500,000, while it may be millions of
pounds (the fine is unlimited). Where the offenaes bheen shown to have caused death, the
fine will most probably be more than £100,000. laynreach hundreds of thousands
pounds or more. The compensation will most of thee¢ be awarded by the civil court
dealing with the case. Moreover, in corporate naugthters there may be publicity orders.

20 Sentencing Guidelines Council, ‘Guideline Judgreen€ase Compendium’, available at
http://www.sentencing-guidelines.gov.uk/docs/corteleompendium.pdpp 100-101.

%1 R v Balfour Beatty Rail Infrastructure Services [2606] EWCA Crim 1586.

22 Sentencing Guidelines Council, ‘Corporate Manshsegand Health and Safety Offences
Causing Death’, available at http://www.sentencmgril.org.uk/guidelines/guidelines-to-
download.htm




The aim of these orders is deterrence and punishrAgemedial order, on the other hand,
is available for both corporate manslaugfitand HSWA offence!

3.2. Her Majesty’s Revenue and Customs and Departme  nt
for Food and Rural Affairs

Inspectors under the NMWA examine compliance wlhie tegislation either by
visiting employers after a complaint has been maddyy visiting certain employers as a
sample. Failure by an employer to allow inspectimam be challenged before an
employment tribunal (S. 11, NMWA). The remedy faildre to allow access to records is
a declaration and a maximum payment of 80 timeshthely national minimum wage.
Inspectors have the power to issue ‘enforcemenicesit requiring the employer to
remunerate the worker at a rate equal to the reltimmimum wage at least. The employer
has a right of appeal against the enforcement edidore an employment tribunal within
a period of four weeks (S. 19, NMWA). If the emptoydoes not comply with the
enforcement notice, the inspector can issue a Ipenatice’, imposing a financial penalty
that ought to be paid to the Secretary of Stat {SNMWA). The employer has again a
right of appeal before the employment tribunalZ%,. NMWA). Moreover, the inspectors
have a power to complain on behalf of the workdrpse enforcement notice has not been
complied, of unlawful deductions, or to initiateopeedings for breach of contract. The
NMWA provides for criminal prosecutions for six effces relating to the minimum wage
(S. 31 NMWA), such as refusing or willfully neglew to pay the minimum wage and
furnishing false records or information. The peypad#t a fine of up to £5,000 for each
offence.

3.3. Employment Agency Standards Inspectorate)

Inspection powers of EAS are to be found in the Esf@ the Employment Act 2008.
Section 9(1) of the Employment Agencies Act 1978egi EAS inspectors powers to
inspect premises used for the purpose of an em@oi®gency or employment business.
Inspectors can inspect, copy or remove recordslandments.

Section 3(a) of the Employment Agencies Act 19#8yijales for prohibition orders.
EAS can, on application by the Secretary of Stgtely to an Employment Tribunal to ban
someone from running or being involved in an emplegt agency or employment
business, due to misconduct or unsuitability. Anfistion may be sought if there has been
a successful prosecution for offences under thedGonof Employment Agencies or
Employment Businesses Regulations. The maximunogesi prohibition orders is 10
years, while a breach of a prohibition order caall&® criminal proceedings.

Obstruction of an inspector is an offence underti®&e(9)3. The Employment Act
gives inspectors wide powers in case of obstructeuth as a power to require the
provision of information at a specific place anehéi or financial information from third
parties. If the inspector is refused entry or as¢egecords, they have the power to issue a
formal caution (in accordance with the Police amonihal Evidence Act 1984). EAS also
performs targeted inspections of employment agsreniel employment businesses on the
basis of risk analysis and intelligence.

23 Corporate Manslaughter and Corporate Homicide2®67, S. 9.

2 HSWA, S. 42.




3.4.

4.

4.1

Gangmasters’ Licensing Authority

The GLA has a wide mandate to investigate and wpdevers to impose sanctions
than the EAS. The activities of the GLA have beglit ;to two phases: first, licensing as
many gangmasters as possible; second, ensurindjdbiased providers comply with the
relevant standards and that unlicensed ones ataredphrough enforcement. There are
two types of inspection: application inspection foew applicants and compliance
inspection for license-holders. The standards witich a gangmaster ought to comply in
order to be licensed include issues such as payofeatminimum wage, prevention of
forced labour and mistreatment of workers, deceasrkimg conditions, health and saféfy.
The officers of the GLA have powers to enter premiand examine documents (S. 16 of
the Act), to enter under force with a warrant vatpower to search and seize (S. 17 of the
Act), to exchange information with other bodies 18.of the Act). They also have powers
of surveillance and interception of communicatidihss a criminal offence to obstruct or
fail to comply with requests of officers who perfotheir duties under the Act.

The GLA licensing system is expensive. The GLA pafluse a license, grant it with
additional conditions, and revoke it. There isghtiof appeal against any decision of the
GLA to refuse, revoke, set conditions to or reftrsmsfer of a licence. According to the
2004 Act, it is a criminal offence to operate agaagmaster without a licence (maximum
penalty: 10 years imprisonment and a fine) or ® ars unlicensed gangmaster (maximum
penalty: six months imprisonment and a fine). Italso an offence to hold a relevant
document that is false, one that is obtained byepl&an, or one that relates to someone
else intending to cause a third person the béiafthe holder of the document or someone
else is a licensed gangmaster. The penalties fenatipg without a licence are as follows:
up to a maximum ten years imprisonment and/or a Hn conviction. Moreover, the
penalty for a labour user who engages an unlicefedgalir provider is up to 51 weeks
imprisonment and/or a fine on conviction.

Prosecution Proceedings

Health and Safety Executive

Enforcement by the HSE can be triggered in two wdisst, through routine
inspection, whereby the health and safety autlesritome across cases that lead to
enforcement action. Second, it is triggered throtlgh system of Reporting of Injuries,
Diseases and Dangerous Occurrences Regulations (FAB®OR). According to this
latter avenue, employers are under a duty to rdptatities, serious injuries, injuries for
over three days, illnesses that are related t&.wor

According to S. 38 of the HSWA, criminal proceedinfpr an offence can be
instituted by an inspector or by the EnvironmenteAgy? They can also be instituted
either by or with the consent of the Director obReiProsecutions. The inspector has to be
authorized by the authority that appointed therarfer to initiate a prosecution before the
magistrate’s court (S. 39). A prosecution can ligaied either for breach of Regulations
and the general duties or for breach of the gertriag¢s only set out in the HSWA 1974
(Ss. 2-3).

%5 For further details, see the GLA Licensing Stadda009, at
http://www.gla.gov.uk/embedded object.asp?id=101349

%6 The Environment Agency is a public body establishg the Environment Act 1995.




As was stated earlier, the model of regulationofe#d in the HSWA is that of
overlapping duties, subject to reasonable pradtiatMore precisely, Section 2(1) of the
HSWA provides that ‘[ijt shall be the duty of evegmployer to ensure, so far as is
reasonably practicable, the health, safety and aneslfat work of all his employees’.
Section 3(1) states that ‘[i]t shall be the dutyewéry employer to conduct his undertaking
in such a way as to ensure, so far as is reasommahbbticable, that persons not in his
employment who may be affected thereby are noetyeexposed to risks to their health
and safety’. In interpreting S. 3, it has been hibldt ‘subject only to the defence of
reasonable practicability, S. 3(1) is intended ¢cah absolute prohibitio’. According to
S. 40 of the HSWA, the onus for proving reasongieticability is on the accused. The
procedure of the prosecution covers the evaluatfoany evidence, the preparation of a
report on the prosecution and its appraisal. Ifrémort is approved, it is referred to the
Procurator Fiscal in Scotland. In England and Waldeads to the initiation of legal
proceedings. The prosecution procedure is diffenenEngland and Wales, on the one
hand, and in Scotland on the other. The flowchasilable in Appendix 1 outlines the
procedure?®

The role of health and safety inspectors is veggificant in prosecutions, and differs
in the lower and the higher courts. Inspectors tdiee case themselves in the process
before the magistrate court, which is the lowerrtotiheir role is to prepare the case,
inspect, investigate, gather evidence, and completeprosecution. They have a right of
audience before the court. In higher courts, heatith safety inspectors cannot prosecute
themselves. They do all the preparatory work, &ed instruct solicitors who take the case
to court?® Improvement, prohibition notices and written agvissued by health and safety
inspectors may be used in court proceedifigs.

The social partners are not involved in the prooegs] unless they were withesses, in
which case they give evidence. When the healthsafety inspectors investigate a case,
they take into account the views of the employ@&é® inspectors also consult with trade
unions. In addition, they speak with the injuredspa or the family of the deceased (if
injury or death are involved in a case). The emgtdg involved in the final stage of the
investigation. The employer hears the case agHiest, and can put forward a response,
which the health and safety inspectors take intoaat®*

According to a member of the HSE, the typical aafsa prosecution is somewhere
between £5,000 and £15,000. Although this is themndhe cost of prosecution can
sometimes be higher than that. However, the Heaftith Safety inspectors only take
forward the prosecutions that they believe to lemeassful. If they are successful, they take
the costs back, both for the prosecution and thestigation.

In addition to any punishment imposed on an offentlee court may order the
employer to take steps so as to remedy the causieeadffence within a specified time

"R v Board of Trustees of the Science Musgi983] 1 WLR 1171.

28 Source;_http://www.hse.gov.uk/foi/internalops/aggoocedures/prosecutions/prosflow.pdf

29 0n the role of solicitors, see http://www.hse.gdfoi/internalops/fod/oc/100-
199/168_13.htm#background

% The source of the material in this paragraph telephone conversation with a member of the
HSE.

31 |bid.




4.2.

limit. 32 With respect to dangerous articles or substaracesurt may order their forfeiture,
so that these are destroyed or otherwise dealt(®ith2(4)). Furthermore, according to the
Enforcement and Policy Statement of the HS&nforcing authorities ought to arrange the
annual publication of names of individuals and canips who have been convicted of
breaking health and safety legislation, the comwi® and the improvement and
prohibition notices issued. They also ought torapteto draw media attention to facts
brought to court, ensuring first that the righatéair trial is respected. Similarly, they have
to consider making public any conviction to attrattention and deter others. In Scotland,
the Crown Offices is responsible to take the relédecisions.

Labour inspectors do not have a role in enforcimg prosecution decisions. If the
duty-holder is found guilty, the court that has osed a fine or other sanction pursues the
relevant sanctions, and not the inspector. Fin#llg,inspectors will only appeal against a
decision of the court, if they believe that thesen important flaw in the judgmeiitThe
person who is convicted can appeal to a highertdollowing the normal procedure.

As regards civil liability, S. 47(2) of the HSWA quides that: ‘Breach of a duty
imposed by health and safety regulations... shalfasas it causes damage, be actionable
except in so far as the regulations provide othegwiSince 2003 employees can claim
damages from their employers if they suffer injanjliness in breach of the Management
of the Health and Safety at Work Regulations 198%he Fire Precautions (Workplace)
Regulations 2003. Employees can claim damages fh@n employers when they suffer
injury or illness as a result of a breach of theegpilations. This change was brought by the
Management of Health and Safety at Work and Firecdutions (Workplace)
(Amendment) Regulations 2003 Sl 2003/2457). Em@syeannot bring a claim against an
employer, if the employer’s duty is imposed for fiietection of third parties.

Employment Agency Standards Inspectorate

Prosecutions are brought only in extreme casesnere is evidence that this is in
the public interest: The decision whether it is in the public intersprosecute is taken
after an overall assessment of the circumstanoéstagtors taken into account include the
guestion whether the conviction can lead to a it sentence or whether the offence
was premeditate?f. In order to decide whether to bring a prosecutEAS consults with
BIS prosecution lawyer¥.In Scotland the decision is taken by the ProcurBiscal, who
takes into account the views of EAS. Prosecutiongngland and Wales are brought in a
Magistrate’s Court. However, cases which are takemvard might be tried in a
Magistrate’s Court (maximum fine: £5,000 per offehor in a Crown Court (potentially
unlimited fines).

%2 Section 42(1) of the HSWA.

%3 HSE Enforcement Policy Statement, available gttww.hse.gov.uk/pubns/hse4l.pdf

34 The source of this is a conversation with a menabéne HSE.

% BIS, Enforcement Policy Statement - Employment Agermydatds InspectorafeMarch 2010,
paragraph. 7.

36 For further discussion, see ‘The Code for CrowmsBcutors’, February 2010, para. 4.10 ff.

% Ibid, n 35, p 8.
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The EAS can share information with the GLA and HMRGpection officers, and
also has a public list of those who are banned framing an agencyf.

4.3. Gangmasters’ Licensing Authority

The GLA does not regard prosecution as the mosti#éfe way of enforcement of
standards. When deciding whether to prosecutekéstinto account a number of factors,
including alternative sanctions, any financial gbhin the offender, whether a failure to
prosecute might undermine public opinion on the Garfdl the history of the offend&r.
The decision on whether to initiate a criminal gmgion is taken by DEFRA in England
and Wales, the Procurator Fiscal in Scotland, dre Rublic Prosecution Service in
Northern Ireland. Alternatives to prosecutions e formal warnings and formal
cautions, as well as improvement and prohibitiotices.

4.4. Her Majesty’s Revenue and Customs and Departme  nt
for Food and rural Affairs

There are two ways in which enforcement is secufiegt; though a helpline and,
second, though inspectors’ visits. The NMWA progidieat an inspector has the power to
issue an enforcement notice, if the inspector ithefview that a worker who qualifies for
the national minimum wage has not been remuneratesrdingly’® The notice will
require the employer to remunerate the workeratale of the national minimum wage.
According to S. 20 of the NMWA, if the enforcementtice that inspectors issue is not
complied with by an employer, the inspectors hdwe power to sue on behalf of the
worker before the Employment Tribunal.

5. Does the law provide for concurrent administrati ve,
penal and or civil procedures?

The law provides for concurrent administrative,ilcand penal procedures in most
circumstances. Administrative sanctions includehdiawal of approvals, variation of
license conditions or exemptions, issuance of smphutions. Health and safety
inspectors, for instance, can prosecute and camddition, issue an improvement or
prohibition notice. An employer can appeal to anpkyment tribunal against an
improvement or prohibition notice. Non-compliancéthwimprovement or prohibition
notices is a criminal offence and leads to theaititn of criminal proceedings. If the
employer does not comply with such notices, theltheand safety inspectors can
prosecute both for the violation of health and tsafegislation and for non-compliance
with the notices.

According to the HSE Enforcement Policy Statementorcement is different to civil
claims. It is not initiated all the times that tigiaims are initiated and does not assist civil
claims. Civil proceedings are independent of crahiproceedings. However, sometimes

38 Available at http://www.bis.gov.uk/policies/emphoent-matters/eas/prohibited persons.

%9 See ‘GLA Approach to Prosecution’, June 2010, laisé at
http://www.gla.gov.uk/embedded object.asp?id=108368

ONMWA, S. 19(1).

4 |pid.
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6.

6.1.

the civil courts will put the criminal proceedings hold until the criminal case is decided.
They then use the evidence of the criminal prosecuiThe health and safety inspectors
are not involved in civil proceedings.

Section 20 of the NMWA stipulates that an enforcemefficer can initiate
proceedings before an employment tribunal andeaséime time initiate civil proceedings
for the recovery of sums due to the worker. Atshene time the worker can initiate civil
proceedings to recover such sums.

Statistical Information on Sanctions and
Prosecutions

This section includes statistical information ond#@ns and prosecutions for the key
labour inspectorates. Each of the inspection regipresents different trends and faces
distinct challenges.

Health and Safety Executive

The HSE and LAs inspectors (Crown Office and pratns fiscal in Scotland)
prosecute about 1,600 offences per year. Accorttingata issued by the HSE in 2009,
about 78 per cent of offences prosecuted leadcmngiction?? In addition, the ‘Effective
Inspection and Enforcement’ Repgdsuggests that it is more difficult to enforce @alth
issues, such as stress and musculoskeletal disofdambers of prosecutions are much
higher in safety, rather than health. More pregis2D per cent of improvement notices
involve health and 55 per cent involve safety. A¢ same time, 3.2 per cent of HSE
prosecutions are related to health and 79 peramentelated to safety. According to this
report, the difficulties in the enforcement on hiedagsues may be partly due to the fact that
in health matters it is harder to prove causatfon.

Figures published by the HSE show that there isigoificant change in the trends in
enforcement the last three years. According to H®E Report ‘Health and Safety
Enforcement and Prosecutions in Local Authoritydfoéd Sectors 2008/200% the total
number of convictions secured by LAs, county colsnand fire authorities was 313. The
fines imposed were £1,735,659, and the average dareconviction was £5,545. The
highest fine for one company was £250,000. Thislved a haulage contractor for a lorry
driver that was crushed between two 40 tonne vehiahilst undertaking a transshipping
operation. The person was injured and died a fewthsolater. In 2008/09 LAs issued
6,340 enforcement notices. A total of 1,370 out6@840 were immediate prohibition
notices.

In terms of convictions and looking at the dat@@mparison to previous years, it can
be observed that the number of convictions underH8WA was 169 in 2008/09, 190 in

“2 HSE, ‘A Guide to Health and Safety Regulation ire& Britain’, 2009 (% edition), available at
http://www.hse.gov.uk/pubns/web42.ndi. 20.

43 Review supported by the Better Regulation Exeeutimd National Audit Office, ‘Effective
Inspection and Enforcement’, available at www.lws.gk/files/file45358.pdf

* bid, para 83.

%5 HSE, ‘Health and Safety Enforcement and Prosegstio Local Authority Enforced Sectors
2008/9’, available at http://www.hse.gov.uk/laugtuprosecutions0809.pdf
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2007/08 and 182 in 2006/2007. The number of comristunder associated health and
safety regulations was 144 in 2008/09, 150 in 20®ahd 136 in 2006/07.

As regards enforcement notices, 6,340 were issu@®08/09, 6,010 in 2007/08 and
6,960 in 2006/07. Finally, the fines imposed by rehklth and safety authorities can be
found in the table below:

The above data is available at http://www.hse.ddlau/publications/reports.htm

The collected fines go to the Treasury, namelyGeatral Government. They do not
go to the Health Inspectors. Yet the Health anctgahspectors get back the costs that
they have incurred from the fines p&fd.

The official data found in government documentsdescribed above, do not reveal
any significant change in the numbers of inspestiand prosecutions. However, a recent
study entitled ‘Regulatory Surrender: Death, Injanyd the Non-Enforcement of Law’,
conducted by Steve Tombs and David Whyte for tistitlite of Employment Righf¥,
reveals a different picture. The authors lookedobely official statistics, and tried to
establish whether there have been significant atmreg the rates of inspections and
prosecutions. Looking at information dated sinc@87/98, the study finds that the HSE has
suffered detrimental effects over the last few gebecause of fewer resources available to
it than in the past. It is significant to note titfa¢ study uses both published data on health
and safety enforcement and information obtainecdbugin a series of freedom of
information requests under the UK Freedom of Infation Act 2000. The study looks at
the last 10 years and suggests that there hasabdeamatic change in labour inspection
practices. It suggests that there has been, &irsharp decline in HSE enforcement action
from 2002/2003, and a significant decline in prosiens beginning in 2003/2004. Second,
the study states that there has been a collapR¢DBDOR prosecutions, which began in
2002/03. Third, the fall in numbers of prosecutionay have been substituted by other
methods of enforcement since 2004/2005. Enforcemetites, though, according to the
same study, remain significantly lower than in poes year$® The study describes the
picture emerging after 2002/2003 as a ‘collapgerasecution”® This change is according
to the study partly due to the Hampton Review di®@ntitled ‘Reducing Administrative
Burdens: Effective Inspection and EnforceméhiThe key idea conveyed in the Hampton
Review was that inspection should be more focused that more attention should be paid

“6 The source of this is a telephone conversatioh ainember of the HSE.

7 Steve Tombs, David Whyt&egulatory Surrender: Death, Injury and the Nondfoément of
Law, Institute of Employment Rights, 2010 (hereinaftited as Tombs & Whyte, 2010).

“8 Ibid, p. 2.
9 Ibid, p. 63.
*° Philip Hampton Report, ‘Reducing AdministrativerBens: Effective Inspection and

Enforcement’, available at
http://www.betterregulation.dk/graphics/EU/Bettergulation/hampton_2005.pdf
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on advice and education, rather than on inspeciible. Hampton Report suggested that
regulations of health and safety should be ‘selbsing’, where possible'

The trends in enforcement by the HSE and LAs aghbligihted in the graph below:
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The above graph presents a total of prosecutiorfisiGment notices and prohibition
notices. It shows a drop in the HSE overall enfareet, coupled by a slight increase in the
LAs’ enforcement.

Indeed, if we look at the numbers of prosecutiamy over the last ten years, there is
a sharp decline. This is evident in the graph tf@lows, which involves HSE
prosecutions:
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Ibid, p. 56.
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At the same time, there is a fall in the numberdath the improvement and the
prohibition notices:
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The fall in the number of prosecutions may partty due to the shift of emphasis
from prosecution to other forms of securing commi®y such as advice and guidance
(discussed below).

At the same time, the records of inspection byHI8E have dropped significantly
over the years:
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Source: Tombs & Whyte, 2010, p. 51.
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When focusing on RIDDOR reports it can be obseiad there is a drop of deaths
reported that result in prosecution:
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Source: Tombs & Whyte, 2010, p. 58.

The Tombs & Whyte study sums up the key conclusaafllows:

‘A rapid decline in HSE enforcement action gengradl apparent from 2002/03
[...] and in particular, the most recent sharp declin prosecutions begins in
2003/04 [...].

The collapse evident in RIDDOR prosecutions [...]JoalEppears to begin in
2002/03 [...]

Although RIDDOR data also suggests that the colapgprosecutions is replaced
to some extent by a rise in enforcement [...] fromouad 2004/05, [...]
enforcement notices remain at a significantly loesel than in the early years of
Labour’s first period in office®

The view that sanctions have dropped significamhalso reflected in documents
issued by the HSE. For example, the Report ‘Effectinspection and Enforcement:
Implementing the Hampton Vision in the Health amafe8/ Executive’ found that ‘in
terms of an effective sanctioning regime for healtd safety, levels of fines for health and
safety offences are low®. The concern about the decline in inspections andggutions
also became apparent in the House of Commons WuaidkP&nsions Committee 2008
conclusions and recommendations. It was said {najahy respondents to this inquiry
raised their concerns that the number of inspestiBfSE undertakes has declined.
Academic research has suggested a correlation eetwespections carried out and
employers’ compliance with their health and safdtities’. The Committee therefore
recommended that the HSE increases its inspeatiore@aforcement activitie¥.

2 Tombs & Whyte, 2010, p. 63.

%3 Available at_http://www.bis.gov.uk/files/file4535&if , para 80.

54 Select Committee on Work and Pensions, Third Repuwailable at
http://www.publications.parliament.uk/pa/cm2007 @8select/cmworpen/246/24608.htrpara
113.
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Construction Industry: A Case Study

Some important figures emerge when looking at the 2009 ‘Health and Safety Dossier for the
Department of Work and Pensions’ by the Union of Construction, Allied Trade and Technicians
(UCATT). In 2006/2007, for instance, only 14.1 per cent of major injuries in the field of construction
were investigated, while six years earlier the number was 20 per cent. The number of improvement
and prohibition notices has also fallen sharply between 2002/03 and 2005/06. In 2002/03 the total
number of enforcement notices was 3,582, while in 2005/06 the total number was 1,846. Although
the number has risen again more recently, still it is lower than it was in 2002/03. Insofar as
prosecutions are concerned, UCATT again pointed towards a need to increase their numbers,
because of their important deterrent role. This point was highlighted in an internal audit of the HSE in
2006, which found that the numbers of prosecutions should be more than double, if the HSE is to
comply with its own criteria on when a prosecution should take place.® In addition, UCATT
expresses serious concern about the drop in the figures of convictions over the last few years. For
example, in 1998/99 the percentage of convictions for death in construction was 42 per cent, while in
2003/04 it was 15 per cent. UCATT suggests that this trend is particularly worrying in light of the fact
that the HSE itself found that 70 per cent of deaths in the industry are due to management failures.

Former ACAS chair, Rita Donaghy, led an enquiry into the underlying causes of fatal accidents in
construction. The resulting Report, which was prepared for the Secretary of State for Work and
Pensions, confirms the concerns expressed by UCATT. Looking at the construction industry, the
Report used strong words to criticize enforcement of health and safety standards in the sector,
stating that ‘prosecutions and sentencing are ludicrously low’.>®

6.2. Her Majesty’s Revenue and Customs

Statistical information on National Minimum Wage dtiries and Complaints to
HMRC, Enforcement Action Taken, and Incidence oihMompliance Identified, can be
found in the table below:

2006-2007 2007-2008  2008-2009

T
#$ "

#$

H S &HSHE M ()FH . #H#S -

S UCATT, p. 11.

% Rita Donaghy’s Report to the Secretary of StataMfork and Pensions, ‘One Death is too Many’,
available at http://www.dwp.gov.uk/docs/one-deatheio-many.pdf p. 22. Ibid, Recommendation
15.

7 Available at _http://www.lowpay.gov.uk/lowpay/repipdf/LPC_Report_2010.PDFp. 167.
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6.3.

6.4.

With reference to the above figures, the 2010 Lawy Eommission Report suggested
that there has been no assessment of the actualedeignon-compliance in the formal or
informal economy. It recommended that the new ctanpé strategy examines carefully
which are the low-paying sectors and jobs, and whiorkers are the lowest paid and the
most vulnerable, in order to have a better enfoezgnegime. This same Report also
recommended, among others, increased publicitjho$e that breach the legislation (a
‘name and shame’ regime), that more attention shbel paid to the informal economy
and that there are more prosecutions for minimumesaAnother important problem that
is identified in terms of enforcement in this fidklthat workers often hesitate to report
breaches of the NMWA for fear of victimization dschissal®® A possible way to address
the problem of this fear is by permitting tradeans to bring cases on behalf of groups of
workers>®

It has been suggested that the low number of putises every year under the
NMWA (five successful prosecutions between 2006 2008, for instance) fails to act as a
deterrent for those that do not comply with theédkegion. The National Minimum Wage
Report of 2009, therefore, recommended that thee@Gwowent makes more resources
available to increase the numbers of prosecutiand, highlighted the need to deal more
effectively with the informal economy, vulnerabledemigrant worker&’

Employment Agency Standards Inspectorate

Turning to EAS, it was earlier said that one ofkiéy problems is lack of resources,
and this is evident in the numbers of inspectorpleyed. In 2005/06, for instance, it only
employed 12 field inspectors, and later on anotfeposts were creatéliLike with HSE,
EAS focuses on advice and persuasion, and onlyargescement and prosecution if other
methods have failed or are not suitédBIEAS considers prosecutions in about five cases
per year. Fines are very low, below the statutoaximum of £5,000, and at times as low
as £5¢% In 2007/08, about 1,300 complaints were investigidty EAS, and more than 200
targeted inspections were carried out. These |e8l® corrective letters. Two agencies
were successfully prosecuted in 2007 and five iddals were banned from running an
agency because of previous misconduct. Overalletheds of enforcement in this field are
considered to be very low, and the Governmentdkif into ways to improve theff.

Gangmasters’ Licensing authority)

If compared with EAS, the GLA operates more intghgeterms of prosecutions of
licensed gangmasters. In 2009, the GLA had liceris2dl gangmasters and revoked 78

%8 Available at http://www.lowpay.gov.uk/lowpay/repdf/7997-BERR-
Low%20Pay%20Commission-WEB.pdp 193.

%9 Ibid.
% Ibid, p. 199 ff.

®1 Michael Wynn, ‘Regulating Rogues? Employment AgeBnforcement and Sections 15-18 of
the Employment Act 2008’, (2009) 3B8dustrial Law Journab4 at 68-69.

52 EAS, Annual Report for 2007/08, availableatvw.bis.gov.uk/files/file49464.pdp 7.

%3 Wynn, above n 61, p. 69.

® Ibid, n 41, p. 205 ff.
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licenses. In one week, the GLA can complete betviwenand 20 compliance inspections
and three to 10 application inspections.

Licensing is generally viewed as a successful veayegulate gangmasters, and the
way that the GLA operates is regarded as exemjieirgther bodies, as is evident in the
2009 Report of the Low Pay CommissfBnThe 2009 Annual Review suggested that
levels of prosecutions under the GLA are very lbwt this should not be regarded as a
weakness. With an effective licensing system, prosens should be an exception rather
than a norm.

Figures indicate labour providers’ satisfactionhwibe work of the GLA. A 69 per
cent felt the GLA was doing a good job, 62 per denind inspections vigorous or very
thorough, and under 75 per cent thought that th& &theme should be extended to other
sectors. However, exactly because of the succei®e0ELA, concern was expressed by
UNITE that gangmasters turn to industries thatrerecovered by this legislation. At the
same time it is crucial to highlight that this gystis very costly.

In terms of statistics of inspection activitiestbé GLA, a total of 586 compliance
and enforcement inspections took place betweenb@ct®007 and September 2008, and
numbers of unannounced inspections rose in 200&dtttion, by November 2008 the
GLA had revoked 78 licenses (eight of which wereoked with immediate effect), and
the judgment of the authority has been regardeskamplary, because out of 39 appeals,
only one has been lost by the GEA.

The GLA prosecution data up to November 2008 arfelkswvs:

,SH#H#S
I$ 0%+ #$
$% #$

*# "$ 120" 23-2 + " 4# "%5
3
4 "% "$H#S
4 "%," #$
6 $7%. #"#93 16%$ #$5
63 #%'7$. #"#$ "8 "%3I$ 81 5

Source: GLA Annual Review, 2008, p. 85

% See http://www.lowpay.gov.uk/lowpay/report/pdf/ 79BERR-Low%20Pay%20Commission-
WEB.pdf, p. 208.

% Annual Review of the GLA, as above.
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7.

The GLA's first successful prosecution: A Case Stud y

Fiona Clark of Perth, Scotland was the first person to be successfully prosecuted and found guilty
of contravening the Gangmasters (Licensing) Act 2004 at the Sheriff Court of Tayside on Tuesday 29
April 2008 [..]. Clark had applied for and been refused a licence, but continued to trade, supplying
workers to pick, process and pack potatoes. Her application had been refused because of: a lack of
identity checks on workers; issues over deductions for tax and national insurance on some payslips;
and non payment to HMRC. (The labour user received a written warning for using an unlicensed
gangmaster).

This case was the first legal ‘test’ of the Gangmasters Act. The judge told the court that labour
providers must comply with "both in spirit and accordance with the letter of the law". He also
expressed the wish that the Act have the power to ban Clark from operating as a Gangmaster again.
However, in the absence of this sanction, he sentenced the defendant to 140 hours of community
service, and 18 months probation, but no fine. Although the case was a success, it was perhaps an
‘easy win’ as it was not about the ill-treatment of agency workers. Financially, Clark also appears to
have made little profit (around £20,000 in the period in question and only £4,000 after covering
costs). Her company’s books were described as ‘shambolic’ and the defence was that the client was
‘clueless’ and ‘confused’ about the legislation.

3$$"%- #* 0 9)3

Social Partners

The role of the social partners in health and gafegulation contributes to an
elaborate strategy that combines public standandssalf-regulation by partnets.Two
key sets of Regulations concern worker consultatiprhealth and safety. One of them
involves undertakings where trade unions are raeegnfor collective bargaining (the
Safety Representatives and Safety Committees Re&mgal977). The second one
involves circumstances where this is not the ctseHealth and Safety (Consultation with
Employees) Regulations 1996). The 1977 Consultat®egulations provide for
involvement of health and safety representativesssmes of health and safety. There are
about 150,000 trade union health and safety reptahees in the UK® These
representatives act on behalf of the employeeisutation with the employer, when
health and safety issues are involved.

" Hugh Collins Employment LapOUP, 2% edition, 2010, p. 240.

8 TUC, ‘Safety Representatives: A Charter for Charmeailable at
http://www.tuc.org.uk/h_and_s/tuc-15491-f0.cfm
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The circumstances in which the regulations apply ba seen in the graph that

follows:
v
Employees who are Employees in trade Employees in
not trade union unions which are not recognised
members recognised by trade unions
emplayers
I +_ J
Has a recognised
frade union agreed to
represent these ._E
employees? ]
Have representatives
been or are they
about to be
appointed?
Is a system of
consultation in place
which puts the
HSCER 1996 into
practice?
y
@ . m Consultation
Consultation MNeed to make according lo
according to arrangements SRSCR 1977 no
HSCER 1996: no which Saiisly further action is
further action is HSCER 1996 needed
needed

Source: HSE ‘Worker Consultation and Involvemeavailable at
http://www.hse.gov.uk/foi/internalops/fod/inspeathkerinvolve.pdf, p 7.

The HSE has also published several documents oisshe of consultation, which
show that there is interest in workers’ involvemdnt 2007 it published a topic pack
entitled ‘Worker Consultation and Involvement’, whirecognizes the role of worker
participation in issues of health and safétfhe book ‘Consulting Employees on Health
and Safety’ describes the requirements of the Ikgs./° The document stresses the
benefits of consultation for employers, employde®e managers and health and safety
enforg:lers. Another book that contains examplesoafdgpractices was also published in
2008:

However, the possibility of consultation has notenialized, according to the Trade
Union Congress (TUC), which stated that ‘[d]espite overwhelming evidence that

%9 HSE Topic Pack, ‘Worker Consultation and Involvetieavailable at
http://www.hse.gov.uk/foi/internalops/fod/inspeabikerinvolve.pdf

O HSE, Consulting Employees on Health and Safety — A Bigtle to the Law2008, available at
http://www.hse.gov.uk/pubns/indg232.pdf

"L HSE, Involving your Workforce in Health and Safety: Gdoractice for All Workplaces2008.
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consultation saves lives and prevents injuries,yr&nployers do not consult with their
workforce and, despite this being a legal requirgiere has never been one case where
an employer has been prosecuted for failing to wbnsr for refusing to meet their legal
obligations under the 1977 regulatio’s’According to a TUC survey of safety
representatives, only a total of 27 per cent oétyafepresentatives said that their employer
automatically consults with them frequently. Moregv24 per cent claim that the
employer never consults with them automaticallyoéer survey prepared by Unite states
that 46 per cent of employers always involved yafepresentative when undertaking risk
assessments.

At the same time, Rita Donaghy’s Report, entitl@te Death is too Many — Inquiry

into the Underlying Causes of Construction Fatatidents’/* made a series of specific
recommendations, one of which is that: ‘The positiele that trade unions can play in
health and safety is not fully appreciated by tbastruction industry and | recommend
that more should be done, particularly by the laggenpanies, to encourage joint working

with the unions™®

The Dramatic Effects of Lack of Consultation: A Cas e Study

The dramatic effect that the lack of consultation can have is evident in the case study of lan
Dicker, as reported by TUC.® 1an Dicker died from multiple injuries in 2003 at the West London Mail
Centre in Paddington, having fallen from the roof while installing lights and supervising an
apprentice. Both Mr. Dicker and the apprentice were working on skylights that were fragile and were
not marked as dangerous. There was no safety guard to protect them from falling. Mr. Dicker fell 30
feet to his death, while inspecting the apprentice’s work. Importantly for present purposes the safety
representative had repeatedly expressed concerns on the dangers of roof working safety, but his
claims were ignored because there was no legal obligation to respond. However, all the relevant
evidence, such as the correspondence, were submitted to Westminster Council that prosecuted the
contractor (Romec) and Royal Mail.

Looking at the sanctioning process in particul&eré is no role for the social
partners. The health and safety inspectors liaigh the social partners during the
investigations, according to a member of the HSHEhough trade unions may be
consulted when the health and safety inspectohessaa decision during investigations, the
inspector would rarely change their decision, esase is borderlidélt is significant
to note that there have been suggestions that tnaside representatives should be given a
right to issue provisional enforcement notices thatld reveal shortcomings and, in this
way, lead to the prevention of accidefits.

2 See TUC, ‘Safety Representatives: A Charter far@je’, available at
http://www.tuc.org.uk/h_and_s/tuc-15491-f0.cfm

“bid.

"‘One Death is too Many’, as above n 38, availallbttp://www.dwp.gov.uk/docs/one-death-is-
too-many.pdf

5 Ibid, Recommendation 15, p 18.
"® Ibid, n 53.
" The source of this is a telephone conversatioh winember of the HSE.

"8 See, for instance, UCATBuilding Worker 2005, p. 14, available at
http://www.ucatt.org.uk/documents/BW_1_05.pdf
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As regards the views of the social partners onreafoent, a Confederation of British
Industry (CBI) report found that business views #uotivities of the HSE as fair overall,
although other research suggests that there is smoertainty as to why enforcement
action has been taken, and in certain circumstatioee are questions whether the
prosecution was fair (expressed by 25 per centhobd asked). Another concern
expressed by business was that the HSE tendedctis fun businesses that were more
willing to comply with the legislation by, for exane, submitting RIDDOR reports. In this
way, those more willing to comply were captured entbran those that were less willing to
comply with the legislation, and therefore lesshls®

The trade unions, on the other hand, are concexbedt the sharp fall in the number
of inspections. UCATT, for instance, is serioushyncerned about the low numbers of
inspections and sanctions. This is exemplified hie Report ‘Small Isn't Beautiful’
prepared by the Centre for Corporate Accountabfiity UCATT®! This found that in
2007/08, 51 per cent of the construction workeligedki worked for small companies that
have fewer than 50 employees. Almost half of thesaths happened in companies with
five or fewer workers. These numbers are dispropuate to the total numbers in
enterprises of this size. The particular concermpressed was that small companies are
rarely inspected, unless a major accident or ditfataccurs, because of long term cuts in
frontline HSE numbers. Additionally, a concern egidere is that the level of convictions
as a result of major accidents and deaths is waghyilow.

With respect to enforcement of the national minimuage in particular, trade unions
believe that there should be a greater role fomtie enforce the legislation by taking
representative or group cases to the tribuffals.

8.  Proactive and Innovative Approaches to
Sanctions

All five enforcement agencies attempt to raise awass and publicize their
activities. The National Minimum Wage awareness gaign in 2007/08, for instance,
used methods such as radio advertising and pogterpart of the outreach campaign in
2008, a National Minimum Wage bus reached aboutOD@0workers to distribute leaflets
and speak to workers. The GLA has a ‘name and sheangpaign, publicizing refused
and revoked licencés.

In addition, as it was earlier said with respecthialth and safety, the drop in
enforcement action, when looking at prosecutiond anforcement notices, has been
coupled by an effort to use alternative methodgrtmnote health and safety at work. The

" HSE, ‘Evaluation of EPS and Enforcement Actiorgikable at
http://www.hse.gov.uk/research/rrpdf/rr519.pdf

80 ‘Effective Inspection and Compliance’, availabtentip://www.bis.gov.uk/files/file45358.pdf
para 84.

8L UCATT, ‘Small Isn't Beautiful: Construction Work&eaths 2007/08: Employer Size and
Circumstance’, available at http://www.leighdayulddocuments/cca-ucatt-deaths.pdf

82 See http://www.lowpay.gov.uk/lowpay/report/pdf/ 79BERR-Low%20Pay%20Commission-
WEB.pdf, p. 209.

8 For further details, see BERR 2008 Report, Annex 4
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publication of the report ‘Revitalising Health aBdfety® in 2000 marked a change in the
approach by Government and the HSE. The key idethefreport was that the focus
should no longer be on legal enforcement, but om development of partnership.
Enforcement action should only take place aftercation and encouragement of
employers have failed. This report has been cheniaetl as the ‘first significant policy
document to formally establish a “risk-based” aggtoto health and safety, an approach
which relied upon businesses themselves weighintdpeigosts and benefits of good health
and safety managemefit’.

The HSE has over recent years paid more attentorinthovative regulatory
approaches. It has exhibited a preference for achiel guidance, rather than sanctions. In
order to achieve a more innovative approach totiheald safety, it was suggested that
there is a need for advice and support that willbeopart of enforcemefit.

One of the innovative approaches to regulationctwhie find in the ‘Revitalising
Health and Safety at Work’ report is its action mioB, which involves penalties.
According to this, ‘[tihe Health and Safety Exewetiwill monitor and draw public
attention to trends in prosecution, convictions @edalties imposed by the Courts, by
publishing a special annual report. This will ‘naare shame’ companies and individuals
convicted in the previous 12 months. This informtivill also be available on the Health
and Safety Executive’s websfte.

In order to raise awareness, the HSE also sendsafigts to employers. The detailed
website of the HSE aims to have a similar efféd¢h addition, they organize road-shows
and conferences. Health and Safety inspectors giinaffer advice and guidance to
employers during their inspection. They also comdtampaigns focusing on specific
industries. One such example is the national cagnp& hairdressers. This campaign
attempted to inform hairdressers about the problesussed by chemicals. Another
example is a protocol developed with local autlesiand construction firms looking at
the use of scaffolding. Yet, the concern that leenlexpressed by the HSE is that various
businesgses avoid asking for advice because thei thiat this can lead to enforcement
action:

Several other activities illustrate the innovatagproach of the HSE to regulation of
health and safety. The recent Workplace Health €dnRilot of the HSE between 2006
and 2008 provides another interesting case stltty. purpose was to provide advice on
workplace health issues to small and medium erigerfrThe project aimed to achieve its

8 HSE, ‘Revitalising Health and Safety — Strateggt&nent’, 2000, available at
http://www.hse.gov.uk/revitalising/strateqy. pdf

8 Tombs & Whyte, 2010, p 30.

8 HSE, ‘A Strategy for Workplace Health and Safetyreat Britain to 2010 and Beyond’,
available at http://www.hse.gov.uk/consult/condstategycd.pdf p. 7.

87 ‘Revitalising Health and Safety at Work’, availatat
http://www.hse.gov.uk/revitalising/strateqy.quif 24.

8 See http://www.hse.gov.uk/

8 ‘Effective Inspection and Enforcement’, para 27.

% See the ‘Workplace Health Connect Pilot — Fingd®te, prepared by the Institute for
Employment Studies for the HSE, available at
http://www.hse.gov.uk/workplacehealth/finalrepodf.p
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purpose in two ways. First, they set up a nati@ugfice line, which, among others, took
calls from employers and employees and offeredcadwecond, they organized problem-
solving visits by advisers that were qualified. Ading to the final assessment of the
project, there is a big difficulty in engaging wigmall and medium enterprises. The
overall outcomes of the project are available ipé&qudix 2.

Moreover, the HSE employs the ‘health and safetpramess officers’ who visit
workplaces and raise awareness on best practieeh@&lth and safety awareness officers
focus particularly on new and small businessesy Hawd seminars and awareness days.
Examples of their activities include targeting agvat farmers’ wives, in order to improve
safety in farms.

The risk-based programme Fit for Work, Fit for L.iféit for Tomorrow (Fit3) is also
worth special mentioff: According to this programme, there is an efforatmlyse injury
in areas that are more hazardous. The programnusdsmn evidence from industries and
activities that pose the most significant riskshaalth and safety, and directs the HSE'’s
action towards them. Fit3, though, has been aéitifor limiting the scope of inspections
to certain specific targets (such as slips or Yyipdile neglecting others. Other innovative
approaches include educational campaigns, suchetterBBacks, which involves the
prevention of back injuries’ at work,and further targeted campaigns, such as Work at
Heights, where the HSE worked with businesses ankldped the Ladder Exchange
Initiative.”® In this context, the HSE engaged with tool hirenpanies, aiming to remove
dangerous ladders from the workplace. Throughgtogect, firms were offered incentives
to exchange their old and potentially dangerousldasl with new safe ones, which were
provided in a discounted price.

From information found in the 2009 Report of therL®ay Commission, targeted
enforcement action by the HMRC regarding the nationinimum wage looked into the
hairdressing and care sect&t§he Government, though, has raised concerns dtmut
successful targeted activities dreThe EAS undertook targeted enforcement action of
sectors and areas that were identified as raisimgern through its helplirf@. Special
mention ought to be made of Operation Ajax, whishaiprogramme of surprise raids
throughout the UK, in places where the GLA belietrest there may be abusgsThe fact
that these raids are unannounced might lead to effeetive enforcement action.

9. Transnational Sanctions and Prosecutions

There is no process of transnational inspectiothn@m@administration and collection of
fines. In terms of health and safety law, if areaffe is committed in the UK, then UK law

%1 ‘Effective Inspection and Enforcement’, para 6.

%2 |nformation available at http://www.hse.gov.ukieebacks/

% |Information available at http://www.hse.gov.uki§dadderexchange.htm

% Report available at http://www.lowpay.gov.uk/lowpr@port/pdf/7997-BERR-
Low%20Pay%20Commission-WEB.pdfhapter 3.

% Ibid, p 195 ff.
%2008 BERR Report, pp 11-12.

7 Information available at http://www.gla.gov.uk/exdasp?id=1013370
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applies and it is for the HSE to conduct the ingasion. Otherwise the HSE has no
powers to inspect other countries. The only examgplgansnational cases might involve
product safety. In this case, members of the H&Ediwith EU countries, and have a good
network when they take action for dangerous praduct

The GLA, though, faces particular problems wheremfiting to stop illegal
gangmasters operating abroad, and depends on-bgecation of foreign regulators. As a
result of allegations Bulgarian workers’ about exgition in the UK, for instance, the
GLA made an agreement of co-operation with the 8tidgn labour inspectorat,

10. Conclusion

It could be said that the greatest weakness obweeall labour inspection regime in
the UK is that it has developed in an ad hoc ansystematic manner. It presents a
patchwork of laws and regulations dealing with eliéint labour standards with varying
degrees of success. Even though there is a detailgdapidly evolving labour inspection
framework that uses a combination of regulatorhtégues, and inspectors have important
powers in enforcing the law, some of the agencies more successful than others.
Unsurprisingly, a general concern involves theasstiresources, which is raised by trade
unions with respect to the NMWA, for instari¢eThe GLA is considered to provide a
useful example of an innovative technique in litegggangmaster€? but it is viewed as
very costly and its effectiveness is also sometinpasstioned. The EAS is faced with
criticisms in relation to inspection of agencieteTchanges brought by the Employment
Act 2008 have been presented as an improvemetiteoprevious regime, but have also
been characterized in literature as a ‘continuatibthe “light-touch” approach’ of the
government towards agency work&ts.The key problems of EAS involve lack of
resources and under-enforcement, and it has begmedirthat these issues are not
addressed adequately in the current redith& comparison between EAS and the GLA
draws a ‘disturbing pictur®® because there are unjustified differences in eefoent
activity across the industry. The lack of a liceigsregime under EAS and the narrow
coverage of the GLA are examples where there isfgignt scope for improvement. The
key trend identified in the area of health and tyafehich is the oldest regime, is that there
has been a drop in enforcement action over theltagears or more. The health and safety
authorities are focusing more on prevention, bygisnethods such as providing advice to
the duty-holders. Several reports by academicdettmions and others, express concerns
about this trend, and suggest that more shouldope do enforce the legislation. Other
challenges facing the health and safety framewodlutde maintaining public trust,

% See the GLA document at http://www.gla.gov.uk/eddssl object.asp?id=1013469

% hitp://www.lowpay.gov.uk/lowpay/report/pdf/7997-BR-Low%20Pay%20Commission-
WEB.pdf, p 196 ff.

1% This has been suggested in the 2009 Low Pay Casiomifeport, for instance, p. 207 ff.
101 Wynn, ibid, n 61 at p 64.
102 |hid, Section 4.

193 |pid, p. 72.
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treating risk appropriately and ensuring that leatid safety authorities deal with changes
in an effective manner in the world of wdfk.

194 Bill Callaghan, ‘The Health and Safety Commissiand Executive’, inThe Changing
Institutional Face of British Employment RelatipnBickens and Neal (eds), Kluwer Law
International, 2006, p. 36 at 45-47.
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Annex |

Prosecution Procedure Flow charts

Stage 1

Consider prosecution

Where outcome of EMM points towards
prosecution evaluate all retained evidence and
apply principles of HSC's EPS

Step 1.1

Is
there sufficient
admissible
evidence for a
realistic prospect
of conviction?

Consult as appropriate
including police/Procurator Fiscal
(PF) as necessary

Steps 1.1.1.2. 1.3

Step 1.1

v

defendants
Step 1.1

Decide on most appropriate charges and

(England & Wales)

(Scotland) ¢

Discuss with line manager and
decide if additional information
is required and agree when to
prepare and submit Insp
Report

Step 1.3

Does application of
HSC's EPS and Pros
Code of CO/PFS fully
support prosecution
and LM agrees to
preparation of PR?
Step 1.3. 1.4

No

If WRD seek permission
from Band 1 not to submit
PR 8

'

Record reasons for
decision on COIN

h 4

Step 1.4 ~

Inform potential defendants, injured
person etc of decision not to refer to PF.
Step 1.4

Does
application of HSC
Enf Policy Statement
and full Code Test in
CPS Code fully
support prosecution?

Step 1.2

Yes

v

“~A| GOTOSTAGE2
Prepare Prosecution Report

Consider feasibility of
obtaining additional
evidence
Step 1.1
For E&W — where case
likely to meet ILO criteria
discuss any difficult
evidential issues with LAO.
Step 1.2

Discuss with L Manager
and decide if additional
information is required
and obtainable.

Step 1.2

Deces L Manager
consider tests
for prosecution
are likely to be
met?

No

If WRD seek premission
from Band 1 not to submit
PR

Step 1.4

v

Record reasons for
decision on COIN

I

Inform potential
defendants, injured
person etc of decision
not to prosecute

Step 1.4
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Stage 2 Prepare the prosecution report

Prosecution potentially meets all tests covered in STAGE 1

(Scotland) (England & Wales)

Draft PR in appropriate HSE format and
include the information listed in EH - For high profile or complex cases where the
Scotland Chp 5 Annex 1 including draft ILO procedure may be triggered discuss with
complaints. Legal Advisers Office.

Step 2.3 Step 2.1

Disclosure Officer to begin processing all relevant
material in readiness for disclosure.
Step 2.2

Draft PR in appropriate HSE Word Template

and include the information listed in the Enf

Guide (E&W) including draft informations.
Step2.2

Goto STAGE 3
Submit PR for approval

30



Stage 3

Approval of prosecution

Prosecution report submitted to appropriate approval officer and ensure
independence of prosecution decision

Step 3.1

(Scotland)

Are Prosecution Report
conclusions in accordance
with HSC Enf PS, and Pros
Code of CO/PFS? Are
charges appropriate and is
there sufficient corroborative
evidence
to substantiate them?
Step 3.4

Complete assessment of Prosecution
Report

No

(England & Wales)

Does the case meet
Code for Crown
Prosecutors
evidential test?
Step 3.2

No

Does the case meet
Code of Crown
Prosecutors public
interest test?
Step 3.2

Y

Is
assessment

Prosecution cannot yet be
approved. Discuss reasons with
report author to explore possible
measures that would strengthen
No | case for prosecution and allow a
revised Prosecution Report to be

Apply the general principles for
enforcement decisions
described in the Enf Guide —
Approving Prosecutions

positive? submitted. Where approval not Step 3.2
granted inform DH and other
stakeholders. Record outcome.
Steps 3.3, 3.4

Approve prosecution report, record

reasons, obtain SICRO coding from

Police and submit to PF within 4

months of date of offence or date

when offence came to HSE's notice
Step 3.4

v

Inform DH, IP(s) or bereaved families of
submission of papers to PF.
Step 3.4

v

Monitor progress of case with PF
etc.

Does LAO accept
case under ILO
procedure?

¢Y33

T

Is assessment
positive?

Yes

Serve a Formal
Caution if
conditions
accepted by
DH and record
reasons.

Step 3.3

Are there exceptional
circumstances that

mean a Formal Caution
is appropriate

Approve prosecution and record reasons
for decision.

Step 3.3

Refer to LAO

Do circumstances of
case meet criteria for
ILO referral? (OC
168/8)
Step 3.3

HSE lawyer assumes role of prosecutor. Investigating
inspector retains role to commence proceedings. Both to
work together as team and follow LAO procedures.

Go to STAGE 4
Pre-court preparation
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Stage 4

Legal Oversight '°® cases

Pre-court preparation (E&W only) — Does no

Prosecution

approved

v

t apply to Independent

by them or HSE staff prior to court hearing.

If Solicitor Agent appointed at this stage coordinate with them to ensure following steps are taken either

Step 4.1

Inform defendant of decision to prosecute before obtaining witness availability
Step 4.2

v

Lay informations at court and a

rrange date of first hearing

Step 4.2

v

Following Court processing obtain summons from Ceourt and serve on defendant with explanatory letter covering

their rights to advanced information etc.

Step 4.3

v

Complete certificate of service and return to court with copy of summons. Record on COIN
Step 4.3

v

Provide advanced information to defendant if requested plus Friskies Schedule with copy being sent to the court.

Step 4.5

v

particular to ensure categorisat

St

Disclosure Officer to follow requirements of CPI Act and in

ion of all relevant material as

sensitive or non-sensitive has been completed.

ep 4.7

v

is likely (or not guilty plea

Prepare schedules for prosecutor where indictment

Step 4.7

entered)

Generals Guidelines to
material to disclose.

St

Prosecutor applies law and related Attorney

decide what unused

ep 4.7

Y

Prosecutor to prepare notes for
Step

conduct of case at 1™ hearing
4.8

required follow Enf Guide

Prosecutor to consider arranging pre-trial publicity and if

— Publicising Proceedings.

Step 4.4

A4

GO TO STAGE 5

— Court appearance

195 1n April 2004 a new system of Independent Legaleight (ILO) was set up, requiring
inspectors to refer their most serious, complex sawkitive criminal cases to the Legal Adviser's
Office (LAO). In Appendix I, the use of the abbration ILO is not to be confused with the
identical abbreviation of the International Labo@rganization. For more information, see

http://www.hse.gov.uk/foi/internalops/fod/oc/10091968 11.pdf
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Stage 5 Court appearance (E&W only) — Does not app
Legal Oversight cases

ly to Independent
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Stage 6 Post court actions — Includes Independent Legal Oversight cases
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Annex Il

Evaluation of Workplace Health Connect, Findings of the Report,
available at http://www.hse.gov.uk/workplacehealth/ evaluation.htm

1. There remains a major challenge in connecting \BffEs on the topic of workplace health.
Their primary concerns are related to meeting #gall requirements in relation to health and
safety and their uptake for a health only servipgears to be low.

2. WHC met its targets for the visit service, but #uwice line received fewer calls than anticipated.
Users preferred to take up the offer of face te mupport. Overall, however, demand for support
with health issues was low.

3. There is no evidence that taking part in WHC hatirect measurable effect on rates of sickness
absence. There was, however, evidence that invaremith WHC did lead to improvements in
a range of health and safety practices. Theseatinvware linked to a reduction in accident rates.

4.  The costs of the service, when the costs incuryedrbployers are included in the calculation,
outweighed the pilot's measurable benefits.

5. The advice and guidance provided was well recelyed large number of SMEs.

6. The pilot demonstrated the importance of marketimgreaching SMEs, both in terms of
messages and mode of delivery.

7. It demonstrated the benefits of using local andorey networks and partners to deliver the
direct service.

8.  The pilot established a commonality about the heafid safety issues in SMEs, and that these
are generally at a relatively basic level.

9. It also identified that existing sources of infotioa and advice existed and benefit could be

gained by helping employers navigate their own wayards a workable appropriate solution
using these sources.

There are also some additional clear messages abgaging with SMEs. These include:
Internet-based advertising was a good way to canmigit those actively looking for help.

A variety of marketing approaches are necessasutgessfully target SMEs especially to
attract employers who have not already identifieg support needs.

There are a range of existing sources of informaaad advice which SMEs could be
encouraged to more fully utilise (e.g. HSE Infolaned website).

Most SMEs do not see themselves as having a sislaieence problem and do not engage
simply because there are potential savings inaitga.

Targeting should be based on topics which taptma concerns, such as helping them find
low cost, context specific approaches that directbet their business needs and have other
benefits (e.g. productivity, staff morale
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