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confirmation of the fact that the right to paid annual leave constitutes a funda-
mental right’.68

Since traineeships are temporary, the decision in BECTU also influences the 
labour rights of trainees. According to BECTU, the limited duration of a train-
eeship should not be a basis for denying trainees’ right to annual paid leave. If 
the traineeship is organized during a period of study or in between academic 
study periods, and it is impossible to grant the leave, the employer should pay 
an allowance for the unused leave at the end of the traineeship.69

Although trainees may not benefit from the broader personal scope of 
article 31(2), they can benefit from the more extensive reading of existing 
legislation. Not allowing national limitations to the entitlement to leave 
seems to be largely based on the argument that there is a fundamental right in 
question. However, the CJEU and Advocate General returning to a purposive 
interpretation of the WTD makes this conclusion questionable. The promising 
start to interpreting secondary legislation in the light of fundamental rights 
has also been followed by the case law returning to a purposive interpretation. 
According to O’Connor, this shows that the ECFR has had a neutral impact on 
the interpretation of the directive. He also finds that the purposive approach 
has not always led to employee-protective interpretations.70 Hence, the influ-
ence of ECFR article 31(2) on trainees seems to depend on the willingness of 
the CJEU to interpret the rights contained in the WTD more from a fundamen-
tal than a purposive viewpoint.

17.5	 CONCLUSION

The adoption of the ECFR conferred fundamental right status on several 
important labour rights. Ideally it could counterbalance the increasing flexi-
bility of labour law as well as promote the labour protection of the expanding 
group of atypical workers. Among others, a growing number of trainees have 
been exempted from the scope of national labour laws. Having the same legal 
status as a treaty, the ECFR could be assumed to have a direct influence on 
the rights of trainees. Unfortunately, the application of the charter to trainees 
is complicated.

To begin with, the general limitations on the scope of the ECFR means 
it does not broaden the competence of the EU in the same manner as do the 
founding treaties. This means that additional labour rights found in the charter 

68	 Case C-173/99, [2001] ECR I-4881, Opinion of AG Tizziano, para 28.
69	 Rosin, ‘Precariousness of Trainees’ (n 60) 157.
70	 Niall O’Connor, ‘Interpreting Employment Legislation through a Fundamental 

Rights Lens: What’s the Purpose?’ (2017) 8 Eur Lab LJ 193.
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rather than in secondary legislation are not directly enforceable. Also, not all 
provisions consist of directly applicable rights, but only principles that need 
further implementation by the EU or its member states.

If general limitations leave open some possibilities of improving trainees’ 
labour rights, the application of concrete provisions to trainees brings forward 
more obstacles. First, the general scope of the labour rights in the ECFR is 
unclear, which makes it difficult to determine whether trainees are protected 
by the charter. Trainees are most likely to belong to its scope if the EU concept 
of ‘worker’ is used. However, in the case of traineeships, the concept of 
‘worker’ is not always broader than that of ‘employee’. To ensure that trainees 
are classified as ‘workers’, the CJEU should interpret the concept according to 
its substance, relying mainly on the subordination characteristic.

Second, although the ECFR appears to improve trainees’ collective rights 
compared with national law by conferring on them the rights of association and 
collective bargaining and action, as well as reinforcing the content of the latter 
right, the general limitations to the application of the ECFR and the wording 
of article 28 can reduce this effect. The TFEU prevents the social policy power 
of EU from being used to lay down minimum standards concerning the right 
of association, the right to strike or the right to impose lock-outs. Also ECFR 
article 28 makes the right of collective bargaining conditional upon its con-
formity with existing EU law and national laws and practices.

Third, ECFR article 31 aims to ensure fair and just working conditions, 
which has potential to improve the protection of the health and safety of train-
ees and set limitations on their working time. Bringing trainees into the scope 
of directives regulating health and safety requires a genuinely broad inter-
pretation of the concept of ‘worker’. Trainees could also benefit from a more 
extensive reading of the WTD. For example, the CJEU has forbidden national 
limitations on the entitlement to leave in case of temporary employment, 
based on the argument that this right is regarded as fundamental. However, the 
Court’s return to a purposive interpretation might reduce this effect.

In conclusion, the influence of the ECFR on the labour rights of trainees is 
limited but existent. The charter could be a useful tool for the CJEU to broaden 
the personal scope of secondary EU legislation, and to contest national limita-
tions to the application of fundamental labour rights. If EU and national labour 
law provisions are consciously interpreted in the light of fundamental rights, 
the rights of trainees will be slightly improved.
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18.	 Working at the edges of legal 
protection: Equality law and youth 
work experience from a comparative 
perspective1

Alysia Blackham

18.1	 INTRODUCTION

Youth work experience occupies the edges of legal protection, generally 
falling beyond the scope of established labour law. While there is growing aca-
demic and regulatory consideration of how youth work experience might be 
regulated, and how it might best be categorized,2 these discussions have rarely 
encompassed equality law in any depth.3 This is surprising, as equality law 
could have particular significance for those undertaking work experience or 
other forms of unpaid labour. Drawing on comparative legal doctrinal analysis 
of the law in Australia and the United Kingdom (UK), with a particular focus 
on Great Britain (GB), this chapter considers the extent to which unpaid work 
experience is likely to be covered by equality law. It considers the potential 
relevance of equality law to work experience (section 18.2), then canvasses 
the scope of equality law in Australia and the UK, and the extent to which it 
might protect or exclude those undertaking work experience in various forms 
(section 18.3). Issues of enforcement are flagged in section 18.4, and section 
18.5 concludes.

1	 This research was funded by the Australian Government through the Australian 
Research Council’s Discovery Projects funding scheme (DE170100228). The views 
expressed herein are those of the author and are not necessarily those of the Australian 
Government or Australian Research Council.

2	 Andrew Stewart and Rosemary Owens, Experience or Exploitation? The Nature, 
Prevalence and Regulation of Unpaid Work Experience, Internships and Trial Periods 
in Australia (Fair Work Ombudsman 2013).

3	 Though, in relation to work-integrated learning, see Anne Hewitt, Rosemary 
Owens and Andrew Stewart, ‘Mind the Gap: Is the Regulation of Work-Integrated 
Learning in Higher Education Working?’ (2018) 44 Monash UL Rev 234.
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18.2	 THE RELEVANCE OF EQUALITY LAW TO 
YOUTH WORK EXPERIENCE

Equality law could have substantial relevance to those undertaking unpaid 
work experience. First, for those with a disability, the ability to obtain reason-
able adjustments in the workplace can make the difference between success 
and struggle in a trial position.4 Reasonable accommodations understandably 
improve employee retention for those with disabilities,5 and reflect a social 
and organizational obligation to address discrimination.6 Access to reasonable 
adjustments, as provided for under equality law, is fundamental for those with 
a disability undertaking unpaid work experience, and necessary to ensure they 
are able to effectively participate in the workplace.

Second, given those undertaking unpaid work experience are more likely to 
be young7 and comparatively inexperienced at work, and occupying temporary 
and vulnerable work positions, there are likely to be substantial situational 
power differentials in the workplace. This puts those undertaking unpaid work 
experience at risk of sexual harassment and other forms of discrimination at 
work.8 Indeed, in the USA, a 2018 survey of former interns found that the vast 
majority of the 22 respondents (82 per cent) had been aware of their colleagues 
experiencing sexual harassment, and half had personally experienced sexual 
harassment in their internships.9 There is growing recognition that many 
well-known interns – such as Monica Lewinsky – have been subjected to a 

4	 See generally Catherine Elizabeth Georgiou, Shima Espahbodi and Lorraine 
Hilary De Souza, ‘Preparing for the World of Work: An Exploratory Study of Disabled 
Students’ Experiences of Work Placement’ (2012) 25 J Educ & Work 523.

5	 Richard V Burkhauser, JS Butler and Yang Woo Kim, ‘The Importance of 
Employer Accommodation on the Job Duration of Workers with Disabilities: A Hazard 
Model Approach’ (1995) 2 Lab Econ 109.

6	 Sharon L Harlan and Pamela M Robert, ‘The Social Construction of Disability in 
Organizations: Why Employers Resist Reasonable Accommodation’ (1998) 25 Work 
& Occupations 397, 398.

7	 Damian Oliver, Paula McDonald, Andrew Stewart and Anne Hewitt, Unpaid 
Work Experience in Australia: Prevalence, Nature and Impact (Department of 
Employment 2016) 5, 24, https://​www​.ag​.gov​.au/​sites/​default/​files/​2020​-03/​unpaid​
_work​_experience​_report​_​-​_december​_2016​.pdf, accessed 30 March 2021.

8	 Alexandra Natale, ‘Why Sexually Harassed Interns Can’t Fight Back’ (Mic, 
27 August 2013), https://​mic​.com/​articles/​60377/​why​-sexually​-harassed​-interns​-can​-t​
-fight​-back, accessed 30 March 2021.

9	 BA Rudolph Foundation, Rise Up: Interns, Their Workplace Rights, and the Tools 
to End Sexual Harassment (BA Rudolph Foundation 2018), https://​empowherwomen​
.org/​wp​-content/​uploads/​2019/​10/​RISE​-UP​-White​-Paper​-and​-Fact​-Sheet​-Final​-for​
-Release​-June​-26​-2018​.pdf, accessed 30 March 2021.

https://www.ag.gov.au/sites/default/files/2020-03/unpaid_work_experience_report_-_december_2016.pdf
https://www.ag.gov.au/sites/default/files/2020-03/unpaid_work_experience_report_-_december_2016.pdf
https://mic.com/articles/60377/why-sexually-harassed-interns-can-t-fight-back
https://mic.com/articles/60377/why-sexually-harassed-interns-can-t-fight-back
https://empowherwomen.org/wp-content/uploads/2019/10/RISE-UP-White-Paper-and-Fact-Sheet-Final-for-Release-June-26-2018.pdf
https://empowherwomen.org/wp-content/uploads/2019/10/RISE-UP-White-Paper-and-Fact-Sheet-Final-for-Release-June-26-2018.pdf
https://empowherwomen.org/wp-content/uploads/2019/10/RISE-UP-White-Paper-and-Fact-Sheet-Final-for-Release-June-26-2018.pdf
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‘gross abuse of power’ in the workplace.10 Thus, existing protections for those 
undertaking internships or work experience are of growing importance to 
public discussion and discourse.

Third, there is concern that individuals have disparate access to unpaid 
work experience, particularly when it is obtained through personal or familial 
connections. In Oliver and others’ Australian survey of 3800 respondents, 
many young people (29.3 per cent of those aged 18 to 29 years) organized 
work experience through a family member, friend or someone in their personal 
network.11 The likelihood of participating in unpaid work experience also 
increased with respondents’ socio-economic status.12 Fifty-nine per cent of 
those who undertook unpaid work experience said that they found their expe-
rience helpful for finding paid employment.13 This raises questions about the 
extent to which participating in unpaid work experience impairs social mobil-
ity, especially if access is closed off to those from non-traditional backgrounds 
who do not have access to strong personal networks. In a labour market where 
there is growing competition to obtain and retain work, participating in unpaid 
work experience may offer individuals a substantial competitive edge. Given 
not everyone has access to these opportunities,14 this flags major issues for 
discrimination and equality law, particularly if access to work experience is 
a gateway to later paid employment: discrimination in work experience may 
have flow-on effects that affect the labour market as a whole.15

The negative social consequences of unpaid internships are becoming 
a focal point of law reform in the UK.16 The risks of unpaid internships 
were recognized in the Taylor Review of Modern Working Practices, which 
described them as ‘an abuse of power by employers and extremely damaging 
to social mobility’.17 The Taylor Review found, however, that there was no 

10	 Associated Press, ‘Monica Lewinsky Says Bill Clinton Affair Was “Gross 
Abuse of Power”’ The Guardian (London, 2 February 2018), http://​www​.theguardian​
.com/​us​-news/​2018/​feb/​27/​monica​-lewinsky​-says​-bill​-clinton​-affair​-was​-gross​-abuse​
-of​-power, accessed 30 March 2021.

11	 Oliver and others (n 7) 36.
12	 Ibid 5, 24.
13	 Ibid 9, 50.
14	 International Labour Organization (ILO), Global Employment Trends for Youth 

2013: A Generation at Risk (ILO 2013) 64.
15	 See eg Andrew Francis and Hilary Sommerlad, ‘Access to Legal Work 

Experience and Its Role in the (Re)production of Legal Professional Identity’ (2009) 16 
Int J Legal Profession 63.

16	 UK Social Mobility Commission, ‘Unpaid Internships Are Damaging to Social 
Mobility’ (Gov.UK, media release, 23 October 2017), https://​www​.gov​.uk/​government/​
news/​unpaid​-internships​-are​-damaging​-to​-social​-mobility, accessed 30 March 2021.

17	 Matthew Taylor, Good Work: The Taylor Review of Modern Working Practices 
(Department for Business, Energy and Industrial Strategy 2017) 91.

http://www.theguardian.com/us-news/2018/feb/27/monica-lewinsky-says-bill-clinton-affair-was-gross-abuse-of-power
http://www.theguardian.com/us-news/2018/feb/27/monica-lewinsky-says-bill-clinton-affair-was-gross-abuse-of-power
http://www.theguardian.com/us-news/2018/feb/27/monica-lewinsky-says-bill-clinton-affair-was-gross-abuse-of-power
https://www.gov.uk/government/news/unpaid-internships-are-damaging-to-social-mobility
https://www.gov.uk/government/news/unpaid-internships-are-damaging-to-social-mobility
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need for additional regulation of internships – in most cases, ‘If a person is 
obtaining something of value from an internship, [the intern is] most likely to 
be a worker and entitled to the National Minimum or Living Wage’.18 Thus, the 
issue is one of enforcement, not gaps in legal regulation.

In 2017, a private members’ bill passed the UK House of Lords seeking 
to ban unpaid work experience or internships of more than four weeks in 
duration, by requiring employers to pay the national minimum wage beyond 
this period.19 The bill did not progress beyond a first reading in the House of 
Commons. However, HM Revenue & Customs ‘launched a crackdown on 
unpaid internships’ in February 2018, including by sending warning letters to 
employers in particular sectors, setting up an enforcement team and issuing 
guidance to employers about their obligations.20 There are also calls for unpaid 
internships to be publicly advertised, to increase transparency and reduce 
reliance on informal networks for recruitment.21 Thus, interns are increasingly 
being recognized as ‘workers’ in the UK, and may slowly start receiving the 
same employment rights as other workers, including under equality law.

Fourth, even if individuals can access unpaid work experience, questions 
are increasingly being raised about the terms and conditions being offered 
to those involved. In Oliver and others’ survey, men (at 26.4 per cent) were 
significantly more likely than women (at 16.3 per cent) to receive financial 
compensation during their work experience, including via an allowance 
or honorarium. Men were also more likely (27.4 per cent of respondents) 
to receive reimbursement for their expenses than women (18.2 per cent of 
respondents).22 It is arguable that this is because men and women tend to 
do work experience in different industries, which have different normative 
arrangements around when compensation and reimbursements should be paid 
to those undertaking work experience. However, in the context of substantial 
and enduring gender pay gaps in the economy as a whole, it is concerning that 
women are experiencing a substantial payment gap even in their participation 
in work experience. Again, this flags important issues for equality and discrim-
ination law, particularly around equal pay.

18	 Ibid.
19	 Unpaid Work Experience (Prohibition) Bill [HL] 2017–19.
20	 Sarah Butler, ‘Initiative to Crack Down on Unpaid Internships Launched in 

UK’ The Guardian (London, 9 February 2018), http://​www​.theguardian​.com/​society/​
2018/​feb/​08/​initiative​-to​-crack​-down​-on​-unpaid​-internships​-launched​-in​-uk, accessed 
30 March 2021.

21	 ‘Unpaid Internships and Living Costs “Prevent” Social Mobility’ BBC News 
(London, 30 January 2018), https://​www​.bbc​.com/​news/​uk​-42863951, accessed 30 
March 2021.

22	 Oliver and others (n 7) 46.

http://www.theguardian.com/society/2018/feb/08/initiative-to-crack-down-on-unpaid-internships-launched-in-uk
http://www.theguardian.com/society/2018/feb/08/initiative-to-crack-down-on-unpaid-internships-launched-in-uk
https://www.bbc.com/news/uk-42863951
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Fifth, in Oliver and others’ survey some respondents, in noting their neg-
ative experiences of unpaid work experience, reported that they had experi-
enced discrimination, racism or sexual harassment in the workplace.23 This 
suggests that discrimination law has a substantial role to play in protecting 
those undertaking unpaid work experience.

18.3	 SCOPE OF EQUALITY LAW

Unpaid work experience could variously be described as: work-integrated 
learning, supervised work experience or practicum placements; volunteering; 
internships; (unpaid) traineeships; and unpaid trial work.24 The various ways 
in which unpaid work experience might be conceived, and subsequently regu-
lated, poses a particular challenge for the scope of legal regulation. The extent 
to which unpaid work experience is covered by equality law varies markedly 
depending on how the work experience itself is viewed.

18.3.1	 Employment Relationship

If there is an employment relationship,25 then the work experience ‘employee’ 
is covered by equality law in both the UK and Australia. In the UK, the 
prohibition of discrimination in section 39 of the Equality Act 2010 (UK) 
(EqA), as it relates to work, is limited to ‘employers’ in relation to ‘employ-
ment’. ‘Employment’ is defined in the EqA as ‘employment under a contract 
of employment, a contract of apprenticeship or a contract personally to do 
work’.26 Unpaid interns in the UK are increasingly being recognized as ‘work-
ers’,27 which forms a third category in UK labour law (together with employees 
and independent contractors). In Halawi v WDFG UK Ltd,28 Arden LJ recog-
nized that EU equality law (which the EqA implements) applies to ‘employ-
ees’ in the extended meaning of that term (that is, it extends to ‘workers’ as 
well as ‘employees’).29 The Court held that, to be covered by EU equality law, 

23	 Ibid 59.
24	 Ibid 13.
25	 Stewart and Owens (n 2).
26	 Equality Act 2010 (UK), s 83; see also s 212(1). In Northern Ireland, see sim-

ilarly, eg, Employment Equality (Age) Regulations (Northern Ireland) 2006 SI 
2006/261, regs 2(3), 7.

27	 See eg Hudson v TPG Web Publishing Ltd [2011] UKET 2200565/11.
28	 Halawi v WDFG UK Ltd [2014] EWCA Civ 1387, [2015] 1 CMLR 31.
29	 Though, in that case, it was held that the claimant was not a worker. See Alysia 

Blackham, ‘“We Are All Entrepreneurs Now”: Options and New Approaches for 
Adapting Equality Law for the “Gig Economy”’ (2018) 34 Int J Comp Lab L & Indust 
Rel 413.
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the putative employee must (1) agree personally to perform services, and (2) be 
subordinate to the employer (that is, generally bound to act on the employer’s 
instructions).30 Thus, interns and those completing unpaid work experience 
may be covered by equality law, if they are classed as ‘workers’ and perform 
the work personally. However, as Fredman and Du Toit argue, this is a fragile 
protection, which may be circumvented by employers ‘find[ing] new ways to 
reconfigure the relationship’.31

In Australia, for employees, the adverse action provisions in the Fair Work 
Act 2009 (Cth) (FWA) prohibit discrimination by ‘an employer’ against 
employees or prospective employees on the basis of protected characteristics.32 
In relation to equality law, the Age Discrimination Act 2004 (Cth) (ADA) 
section 5 defines ‘employment’ as including ‘part-time and temporary employ-
ment’ and ‘work under a contract for services’. There is a similar definition 
in the Sex Discrimination Act 1984 (Cth) (SDA) section 4 and the Equal 
Opportunity Act 1984 (WA) section 4. The definition of ‘employee’ in the 
Equal Opportunity Act 2010 (Vic) (EOA) extends to those ‘employed under 
a contract of service’ and ‘engaged under a contract for services’,33 but explic-
itly excludes an unpaid worker or volunteer for the purposes of the Act, except 
for part 6 which relates to sexual harassment (see further section 18.3.7 in this 
chapter). Similar provision is made in section 22B of the Anti-Discrimination 
Act 1977 (NSW), which covers ‘workplace participants’, including a ‘volun-
teer or unpaid trainee’, but only for the purposes of sexual harassment.

Thus, it appears that in the UK, at the federal level in Australia, and in 
Victoria, Western Australia and New South Wales, it is unlikely that those 
undertaking unpaid work experience are covered by the same discrimination 
provisions as regular employees, unless they can establish that an employment 
relationship is in place34 or, in the UK, that they are a ‘worker’.

30	 Halawi (n 28) para 4.
31	 Sandra Fredman and Darcy Du Toit, ‘One Small Step Towards Decent Work: 

Uber v Aslam in the Court of Appeal’ (2019) 48 Indust LJ 260, 273.
32	 Fair Work Act 2009 (Cth), s 351(1). ‘Employee’ and ‘employer’ are defined in s 

335 as having ‘their ordinary meanings’.
33	 Equal Opportunity Act 2010 (Vic), s 4.
34	 See eg the successful claim in GLS v PLP [2013] VCAT 221, [51]. In that case, 

the claimant was paid at a day rate.
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This limited scope can be compared with the broad coverage of some state 
and territory legislation in Australia. The Queensland Anti-Discrimination Act 
1991 defines ‘work’ to include:

(e)	 work under a work experience arrangement within the meaning of the 
Education (Work Experience) Act 1996, section 4;

(ea)	 work under a vocational placement;
(f)	 work on a voluntary or unpaid basis; and …
(h)	 work under a guidance program, an apprenticeship training program or other 

occupational training or retraining program.

‘Employment’ is defined as including unpaid work in South Australia,35 the 
Australian Capital Territory36 and Tasmania;37 and ‘work’ is defined in the 
Northern Territory to include that ‘under a guidance program, vocational train-
ing program or other occupational training or retraining program’.38

The limited scope of equality law at the federal level in Australia would 
have been resolved to some extent by the proposed (though subsequently 
abandoned) Human Rights and Anti-Discrimination Bill 2012 (Cth), which 
would have consolidated the various equality law statutes at the federal level 
in Australia. The proposed bill would have extended ‘employment’ to include 
‘voluntary or unpaid work’.39

While there is, at first glance, limited protection offered to those undertaking 
work experience under equality law, there are other ways of potentially achiev-
ing coverage under the various Acts, depending on whether the work experi-
ence participant is seen as a volunteer, a prospective employee, undertaking 
a vocational placement, undertaking unpaid work experience, or perhaps even 
receiving a service. These options are considered in turn.

18.3.2	 Volunteering

Oliver and others explicitly exclude volunteering from the scope of ‘unpaid 
work experience’, owing to the different benefits involved in each activity: 
volunteering benefits an altruistic cause while work experience is designed to 
benefit an individual.40 The line between the two, however, is often blurred, 
meaning it is important to consider the place of volunteers in equality law.

35	 Equal Opportunity Act 1984 (SA), s 5(1).
36	 Discrimination Act 1991 (ACT), dictionary.
37	 Anti-Discrimination Act 1998 (Tas), s 3: ‘employment or occupation in any 

capacity, with or without remuneration’.
38	 Anti-Discrimination Act 1992 (NT), s 4(1).
39	 Human Rights and Anti-Discrimination Bill 2012 (Cth), s 6(1).
40	 Oliver and others (n 7) 13.
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In Australia, the Fair Work Ombudsman describes a ‘genuine volunteer-
ing arrangement’ as having as its main purpose the benefit of someone (or, 
perhaps, something) else, where the parties did not intend to enter a legally 
binding employment relationship, the volunteer is not obliged to attend the 
workplace or perform work, and the volunteer does not expect to be paid.41

If work experience participants are genuine volunteers, then they will not 
be seen as employees, and do not easily fall within the scope of equality law 
in most jurisdictions.42 Indeed, volunteers are explicitly excluded from the 
definition of ‘employee’ in the EOA,43 except as it relates to sexual harassment 
(see section 18.3.7 in this chapter).

This has been emphasized in the UK by the Supreme Court decision in 
X v Mid Sussex Citizens Advice Bureau.44 That case considered whether the 
Disability Discrimination Act 1995 (UK) (which preceded the EqA) applied to 
volunteers.45 The Supreme Court held that equality law only applies to those 
with a contract of employment; volunteers without contracts are not covered 
by equality legislation, and a volunteer agreement is not sufficient.46

Further, the scope of EU law – and, in particular, the Council Directive 
2000/78/EC of 27 November 2000 establishing a general framework for equal 
treatment in employment and occupation47 – is not broader than UK legislation 
in this context. While the directive covers ‘employment’ and ‘occupation’, 
the Supreme Court held that the reference to ‘occupation’ in the directive 
was intended to refer to the ‘higher level’ concept of ‘access to a sector of the 

41	 Fair Work Ombudsman, ‘Unpaid Work’, https://​www​.fairwork​.gov​.au/​pay/​
unpaid​-work, accessed 30 March 2021.

42	 Though see the broader definitions of ‘employment’ and ‘work’ in some 
Australian states and territories.

43	 Equal Opportunity Act 2010 (Vic), s 4.
44	 X v Mid Sussex Citizens Advice Bureau [2012] UKSC 59. For further discus-

sion of the position of volunteers in UK labour law, see Sam Middlemiss, ‘The Cost of 
Kindness: Voluntary Workers and Intern’s Rights under Employment Law’ [2014] Int 
J Bus L 130.

45	 The Supreme Court did not explicitly consider whether its reasoning also applied 
to the Equality Act 2010 (UK). However, the definition of employment in the Disability 
Discrimination Act 1995 (UK), s 68(1) (‘employment under a contract of service or of 
apprenticeship or a contract personally to do work’) is substantially similar to that in the 
Equality Act 2010 (UK), s 83(2) (‘employment under a contract of employment, a con-
tract of apprenticeship or a contract personally to do work’).

46	 X v Mid Sussex Citizens Advice Bureau (n 44) paras 2, 10.
47	 [2000] OJ L303/16.

https://www.fairwork.gov.au/pay/unpaid-work
https://www.fairwork.gov.au/pay/unpaid-work
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market, rather than to particular employment or self-employment’.48 Thus, the 
directive might cover:

areas in which a professional qualification of some nature or other is either required 
or advantageous, or a restrictive condition requires to be satisfied, if a worker is 
to undertake particular work or to advance in a particular sphere, whether as an 
employee or on a self-employed basis. They range from, for example, qualification 
as a doctor or lawyer to possession of a heavy goods vehicle licence.49

Access to an occupation or profession generally is covered by the directive; 
access to a particular post or position of employment is not. Thus, the term 
‘occupation’, read in context, did not extend the scope of the directive to vol-
unteers. Indeed, the European Parliament considered, but ultimately rejected, 
the possibility of explicitly including unpaid and voluntary work within the 
scope of the directive.50 This was influential in the Supreme Court’s reasoning.

This implies, however, that EU equality law may apply to some individuals 
working without a wage, such as those undertaking vocational training or 
practical work experience, where that training or work is necessary to obtain 
access to a profession or occupation. This is developed in section 18.3.4 of this 
chapter.

18.3.3	 Prospective Employees

It is evident that prospective employees have some protection under equality 
law, at least in the making of employment decisions. The EqA section 39(1)‍(a) 
makes it unlawful for an employer to discriminate ‘in the arrangements [it] 
makes for deciding to whom to offer employment’. It is also unlawful to vic-
timize a person in those arrangements.51 If unpaid work experience (or volun-
teering) is used as a way of assessing an individual’s suitability as a potential 
employee, then it is likely that those arrangements are covered by equality law.

Similarly, under the FWA section 341(3), a prospective employee ‘is taken 
to have the workplace rights he or she would have if he or she were employed 
in the prospective employment by the prospective employer’. Further, dis-
crimination and adverse action against prospective employees is prohibited,52 
at least to the extent that the prospective employer refuses to employ the pro-
spective employee, or discriminates against the prospective employee in the 

48	 X v Mid Sussex Citizens Advice Bureau (n 44) para 30.
49	 Ibid para 29.
50	 Ibid paras 39–41.
51	 Equality Act 2010 (UK), s 39(3)(a). In Northern Ireland, see similarly, eg, 

Employment Equality (Age) Regulations (Northern Ireland) 2006 SI 2006/261, reg 7.
52	 Fair Work Act 2009 (Cth), s 351.
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terms or conditions offered.53 While the FWA therefore appears to offer some 
protection to prospective employees, this is more limited than that under the 
EqA. Indeed, there is limited scope for interpreting unpaid work experience as 
falling within the ambit of the FWA.

The prohibition under federal equality law in Australia is closer to that 
under the EqA. The ADA section 18 makes it unlawful for an employer to 
discriminate on the basis of age ‘in the arrangements made for the purpose 
of determining who should be offered employment’.54 Similar provision is 
made in the SDA section 14(1)(a). Again, as in the UK, it is arguable that this 
encompasses unpaid work experience, to the extent that it is used to determine 
whether a worker is suitable for further employment.

The Victorian EOA section 16 also prohibits discrimination against job 
applicants in determining who should be offered employment; the terms 
on which employment is offered; refusing or deliberately omitting to offer 
employment; or denying access to a guidance programme, an apprenticeship 
training programme, or other occupational training or retraining programme. 
It is possible that this is also broad enough to capture unpaid work experience.

The key factual debate, however, is whether unpaid work experience is 
really a way of testing people’s suitability for later employment, so that it is 
part of the ‘arrangements … for deciding to whom to offer employment’. This 
will vary from case to case. However, Oliver and others’ survey found that 27 
per cent of respondents were subsequently offered paid employment by the 
organization in which they undertook unpaid work experience.55 This implies 
that a substantial pool of employers are using unpaid work experience as a way 
of testing and recruiting employees. Thus, equality law provisions that protect 
prospective employees may well apply to those undertaking unpaid work 
experience.

18.3.4	 Vocational Placement

Unpaid work experience could also be part of an educational programme, 
including as a formal experience built into a higher education programme 
of study. The FWA makes explicit provision for ‘vocational placements’ 
as a lawfully unpaid form of work, where the person is not regarded as an 
employee,56 and is not entitled to the benefits or entitlements under the FWA. 
Presumably, someone on a vocational placement would also not be regarded 

53	 Ibid s 342.
54	 Age Discrimination Act 2004 (Cth), s 18(1)(a).
55	 Oliver and others (n 7) 51.
56	 Fair Work Act 2009 (Cth), s 15.
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as a prospective employee. The FWA does not make provision for alternative 
protections or entitlements for those undertaking vocational placements. 
However, the restrictive definition of ‘vocational placements’ in the Act poten-
tially excludes a large number of people undertaking unpaid work experience. 
Thus, the impact of the vocational placements exception may be limited.57

Those undertaking work experience as part of an educational course may, 
however, be protected by equality law against discrimination by the educa-
tional provider itself. For example, the Victorian EOA section 38(2) makes 
discrimination by an educational authority against a student unlawful in 
‘denying or limiting access to any benefit provided by the authority’ or ‘by 
subjecting the student to any other detriment’. This might include limiting 
access to any work experience or vocational placement.

The EqA includes a similar provision in the context of further and higher 
education. Section 91 prohibits discrimination against students in:

•	 the way education is provided or not provided;
•	 affording (or not affording) access to a benefit, facility or service; and
•	 any other detriment.

This is likely to extend to the provision of vocational training as part of an 
educational programme.

These provisions reflect the broad scope of Council Directive 2000/78/EC 
of 27 November 2000 establishing a general framework for equal treatment 
in employment and occupation,58 which explicitly prohibits discrimination 
against those undertaking vocational training. Under article 3(1)(b), the 
directive applies to ‘all persons, as regards both the public and private sectors, 
including public bodies, in relation to: … access to all types and to all levels 
of vocational guidance, vocational training, advanced vocational training and 
retraining, including practical work experience’.59

In X v Mid Sussex Citizens Advice Bureau, the UK Supreme Court noted 
that the ‘intern hoping to learn and impress … might well fall within article 

57	 See Stewart and Owens (n 2) 75–82.
58	 [2000] OJ L303/16.
59	 See similarly Directive 2006/54/EC of the European Parliament and of the 

Council of 5 July 2006 on the implementation of the principle of equal opportuni-
ties and equal treatment of men and women in matters of employment and occupation 
(recast) [2006] OJ L204/23, art 14(1)(b); Council Directive 2000/43/EC of 29 June 
2000 implementing the principle of equal treatment between persons irrespective of 
racial or ethnic origin [2000] OJ L180/23, art 3(1).
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3(1)(b)’.60 In Fletcher v Blackpool Fylde & Wyre Hospitals NHS Trust,61 this 
prohibition of discrimination was held to apply to working conditions during 
training, as well as access to training. Thus, both vocational training and work 
experience appear to fall within the scope of EU and UK equality law.

18.3.5	 Unpaid Work Experience

According to the Australian Fair Work Ombudsman, unpaid work experience 
is acceptable when:

•	 the person is not doing ‘productive’ work;
•	 the main benefit of the arrangement is for the person doing the placement; 

and
•	 the person is receiving a meaningful learning experience, training or skill 

development.62

There is limited explicit provision made for unpaid work experience in 
Australian equality law, though ‘unpaid work’ generally is covered in some 
jurisdictions (see section 18.3.1 in this chapter). This may be compared with 
the EqA, where ‘work experience’ is protected as part of the regulation of 
employment service providers. Section 55 of the EqA prohibits employment 
service providers from discriminating in the provision of an employment 
service. Under section 56(2), ‘provision of an employment service’ is defined 
as including provision of vocational training and vocational guidance, and 
making arrangements for their provision. Section 56(6) defines ‘vocational 
training’ to mean training for employment, or work experience. Discrimination 
is prohibited in:

•	 arrangements for selecting persons to whom to offer or provide the service;
•	 the terms on which the provider offers or provides the service;
•	 not offering to provide or not providing the service;
•	 terminating the provision of the service; and
•	 in relation to any other detriment.63

60	 X v Mid Sussex Citizens Advice Bureau (n 44) para 20.
61	 Fletcher v Blackpool Fylde & Wyre Hospitals NHS Trust [2005] IRLR 689, 705. 

This view was endorsed in Blackwood v Birmingham & Solihull Mental Health NHS 
Foundation Trust [2016] EWCA Civ 607, para 29.

62	 Fair Work Ombudsman (n 41).
63	 Equality Act 2010 (UK), s 55.
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Harassment and victimization by service providers is also prohibited.64 
Importantly, service providers also have a duty to make reasonable adjust-
ments, except in relation to the provision of a vocational service.65

This regulation of employment service providers, including those providers 
that offer work experience, could be of fundamental benefit to those under-
taking unpaid work experience. The interpretation of these provisions was 
considered by the UK Court of Appeal in Blackwood v Birmingham & Solihull 
Mental Health NHS Foundation Trust,66 which related to discrimination 
against a nursing student undertaking a placement in a unit operated by an 
NHS Trust, as required by her university degree. The student requested shifts 
that would accommodate her childcare responsibilities; her offer of a place-
ment was subsequently withdrawn by the NHS Trust. The student argued that 
the withdrawal of her placement was indirect sex discrimination by the NHS 
Trust.

The Court was asked to consider the jurisdictional point of whether 
this amounted to discrimination at work (which could be pursued in the 
Employment Tribunal) or discrimination in education (which had to be 
pursued in the County Court).67 Overturning the Employment Tribunal and 
Employment Appeal Tribunal, the Court of Appeal held that the Employment 
Tribunal did have jurisdiction to hear the claim. The Court of Appeal held 
that, if the student was prevented from making a claim against the NHS Trust, 
this could potentially create a lacuna in the law, as the discriminatory conduct 
was allegedly by the NHS Trust in the course of the placement, and not by the 
university in affording access.68 Therefore, sections 55 and 56 needed to be 
re-formulated to give effect to the directives.

In his decision, Underhill LJ categorized claims in relation to educational 
placements as being either in relation to access to a placement or occurring in 
the course of a placement. If the claim is about access, it is primarily a claim 
against the educational institution, and should be brought in the County Court. 
However, if the claim is about discrimination by the provider in the course of 
the placement (here, the NHS Trust), then the provider is potentially liable 

64	 Ibid.
65	 Ibid.
66	 Blackwood (n 61).
67	 This was at issue because s 56(5) states that s 56 ‘does not apply in relation to 

training or guidance for students of an institution to which section 91 applies in so far 
as it is training or guidance to which the governing body of the institution has power to 
afford access’. Thus, if the prohibition of discrimination in education in s 91 applied, 
then the student could not proceed under s 55.

68	 Blackwood (n 61) paras 43–45.
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as a principal under section 55, and the correct forum is the Employment 
Tribunal.69

The case was referred back to the Employment Tribunal to determine the 
merits of the claim. While section 55 might raise complex jurisdictional points, 
it offers a significant improvement on existing protection of work experience 
under federal Australian and Victorian equality law.

18.3.6	 Receipt of a Service

Even if those undertaking unpaid work experience are not explicitly covered 
by equality law as employees, volunteers or in their own right, they may still 
be entitled to protection as recipients of a service. This suggestion was put 
forward by the GB Equality and Human Rights Commission as a means of 
protecting volunteers: if they are not employees, then ‘it is possible that, when 
you are providing a volunteering opportunity for someone, this counts as pro-
viding them with a service’.70 While this has not been legally tested, it offers 
an interesting alternative route for securing protection for those undertaking 
unpaid work experience, as recipients of a ‘work experience service’. This 
echoes the regulation of employment service providers in the EqA (discussed 
in section 18.3.5 of this chapter).

The EqA section 29 provides that the provision of a service to the public or 
a section of the public – whether for payment or not – must not discriminate:

•	 by not providing the person with the service;
•	 in the terms on which the service is provided;
•	 by terminating the service; or
•	 by subjecting the recipient to any other detriment.

Harassment and victimization of those who require or receive a service is also 
unlawful. Further, the duty to make reasonable adjustments applies to a service 
provider.

The prohibition of discrimination in service provision does not apply to any 
discrimination that is prohibited as part of the prohibition of discrimination 
in work.71 Thus, it is unlikely to apply to those undertaking work experience, 

69	 Ibid para 61. See the similar decision in Garrard v Governing Body of the 
University of London [2013] EqLR 746, where the claimant was held not to be 
a student, meaning the claim had to be made under s 55.

70	 Equality and Human Rights Commission, ‘How Your Organisation Should Treat 
Volunteers’ (19 February 2019), https://​www​.equalityhumanrights​.com/​en/​advice​-and​
-guidance/​how​-your​-organisation​-should​-treat​-volunteers, accessed 30 March 2021.

71	 Equality Act 2010 (UK), s 28.

https://www.equalityhumanrights.com/en/advice-and-guidance/how-your-organisation-should-treat-volunteers
https://www.equalityhumanrights.com/en/advice-and-guidance/how-your-organisation-should-treat-volunteers
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as they are likely to be covered by section 55. However, it may open up new 
avenues for relief for those seen as volunteers.

The issue, though, is whether the provision of work experience or volunteer-
ing is really providing a ‘service’. In Oliver and others’ survey, 14.6 per cent 
of respondents organized their work experience through an external agency or 
broker and 12.5 per cent of respondents paid money to a broker, agent or the 
organization itself to take part in the work experience.72 At least in some cases, 
then, the provision of work experience is almost certainly a ‘service’, and may 
involve additional third parties in its provision.

If this hurdle can be overcome, and work experience is regarded as a 
‘service’, this may offer a potential avenue for protection under federal 
Australian discrimination law as well. For example, the ADA defines ‘ser-
vices’ as including ‘services of the kind provided by the members of any 
profession or trade’.73 This could foreseeably cover many forms of work 
experience offered by professions and trades. Discrimination in the provision 
of services, whether for payment or not, is made unlawful by section 28 of the 
ADA, which prohibits age discrimination in:

•	 refusing to provide the services;
•	 terms or conditions on which the services are provided; and
•	 the manner in which the services are provided.

Similar provision is made in sections 4 and 22 of the SDA.
The potential for volunteers to be protected as recipients of a service is 

explicitly acknowledged by the Victorian Equal Opportunity and Human 
Rights Commission (VEOHRC) in the context of the EOA.74 Section 4 of the 
EOA defines ‘services’ as including ‘services of any profession, trade or busi-
ness, including those of an employment agent’, but does not include education 
and training in an educational institution. The EOA prohibits discrimination in 
service provision, whether or not for payment:

•	 by refusing to provide a service;
•	 in the terms on which the service is provided; and
•	 by imposing any other detriment.75

72	 Oliver and others (n 7) 36, 45.
73	 Age Discrimination Act 2004 (Cth), s 5.
74	 VEOHRC, Volunteers and the Equal Opportunity Act 2010: Discrimination Fact 

Sheet (VEOHRC 2011).
75	 Equal Opportunity Act 2010 (Vic), s 44.
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Sexual harassment in the provision of services is also prohibited.76 According 
to the VEOHRC, an organization offering a volunteering opportunity may be 
providing a ‘service’ to their volunteers where it has a structured volunteer-
ing programme, and the volunteer is required to undertake training or skill 
development before volunteering, or the volunteer undertakes an assessment, 
gains an accreditation or gains professional experience as part of their volun-
teering.77 These broad requirements could encompass many forms of unpaid 
work experience.

18.3.7	 Sexual Harassment

In some jurisdictions, protection against sexual harassment is broad enough 
to encompass those undertaking unpaid work experience, even if they are not 
entitled to the protection of equality law generally.

Under the SDA, it is unlawful ‘for a workplace participant to sexually harass 
another workplace participant at a place that is a workplace of either or both 
of those persons’.78 However, ‘workplace participant’ is defined narrowly to 
include an employer or employee, commission agent or contract worker, or 
partner in a partnership.79 This is unlikely to assist those participating in unpaid 
work experience. However, the SDA also prohibits sexual harassment in the 
provision of services;80 if the provision of work experience is a ‘service’ then 
sexual harassment may well be prohibited by federal discrimination law.

The Victorian EOA explicitly extends protection from sexual harassment 
to ‘an unpaid worker or volunteer’ as if they were an employee.81 Further, the 
EOA offers broad protection from sexual harassment through the prohibition 
of harassment in ‘common workplaces’. Under section 94, ‘A person must 
not sexually harass another person at a place that is a workplace of both of 
them’. This applies whether or not they are both employees, or employed by 
the same or different employers.82 ‘Workplace’ is defined broadly as ‘any 
place where a person attends for the purpose of carrying out any functions in 
relation to his or her employment, occupation, business, trade or profession 
and need not be a person’s principal place of business or employment’. Again, 
this appears broad enough to encompass those undertaking unpaid work 

76	 Ibid s 99.
77	 VEOHRC (n 74).
78	 Sex Discrimination Act 1984 (Cth), s 28B(6).
79	 Ibid s 28B(7).
80	 Ibid s 28G.
81	 See the definition of ‘employee’, ‘employer’ and ‘employment’ in Equal 

Opportunity Act 2010 (Vic), s 4.
82	 Ibid s 94(2).
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experience or internships. Similar provision is made in section 22B of the 
Anti-Discrimination Act 1977 (NSW), which covers ‘workplace participants’, 
including a ‘volunteer or unpaid trainee’, but only for the purposes of sexual 
harassment.

18.3.8	 Reasonable Adjustments

The EqA extends the duty to make reasonable adjustments to employment 
service providers, except in relation to the provision of a vocational service.83 
This, then, imposes a duty to make reasonable adjustments on those providing 
vocational training and work experience.

The situation in Australia is less clear cut. The Disability Discrimination Act 
1992 (Cth) builds the provision of reasonable adjustments into the definition of 
disability discrimination; that is, it is direct discrimination to not make reason-
able adjustments if the failure to do so means the person is treated less favoura-
bly.84 Further, the inherent requirements exception for disability discrimination 
in employment only applies if, ‘because of the disability, the aggrieved person 
would be unable to carry out the inherent requirements of the particular 
work, even if the relevant employer, principal or partnership made reason-
able adjustments for the aggrieved person’.85 Thus, reasonable adjustments 
are limited to those covered by the prohibition of disability discrimination, 
namely, those in ‘employment’,86 education87 and accessing services.88 Given 
the Disability Discrimination Act adopts a limited definition of employment,89 
similar to other federal discrimination statutes, those undertaking unpaid work 
experience will only have an entitlement to reasonable adjustments if they 
can establish that they are an employee, in education or receiving a service. 
Thus, the above-mentioned considerations are likely to apply to those seeking 
reasonable adjustments as well.

18.4	 DISCUSSION

In summary, equality law offers a patchwork of rights that have the potential 
to protect those undertaking unpaid work experience. It is likely that unpaid 
work experience is covered in at least some way, and potentially multiple 

83	 Equality Act 2010 (UK), s 55.
84	 Disability Discrimination Act 1992 (Cth), s 5(2).
85	 Ibid s 21A.
86	 Ibid s 15.
87	 Ibid s 22.
88	 Ibid s 24.
89	 Ibid s 4.
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overlapping ways, in each jurisdiction. However, as this discussion has shown, 
there are different ways in which unpaid work experience can be conceived, 
and different legal models for protecting those undertaking this type of work. 
More particularly, unpaid work experience could be covered by:

•	 conceiving of work experience participants as ‘employees’ or ‘workers’;
•	 viewing unpaid work experience as part of the process of recruitment, 

making participants prospective employees;
•	 expanding the definition of ‘work’ or ‘employment’ to include unpaid or 

voluntary work (as in some Australian states and territories, including in 
the area of sexual harassment);

•	 prohibiting discrimination in education; and/or
•	 regulating unpaid work experience as a service, either specifically (as in 

the UK) or as a service generally (as in Australia).90

The complexity of this legal coverage makes the enforcement of equality 
law particularly fraught in this context. Those participating in unpaid work 
experience are unlikely to be able to navigate this complex array of (potential) 
rights without costly legal assistance. This is something they are particularly 
ill-equipped to obtain, given the unpaid nature of many positions. Thus, legal 
reform becomes particularly important in this context, to ensure that rights are 
clear and capable of enforcement.

The most straightforward way of resolving this difficulty would be to 
explicitly amend the definition of ‘employment’ or ‘work’ to include unpaid 
work and volunteers within the scope of equality law, as has occurred in some 
Australian states and territories. Given the fundamental importance of unpaid 
work experience in securing transitions to employment, it is desirable from 
a normative perspective that discrimination law encompass this form of work. 
The potential repercussions of not protecting unpaid work experience – for 
social mobility, inclusion of non-traditional workers and addressing the gender 
pay gap – make this type of reform a key priority.

Accompanying this, however, there needs to be a greater focus on enforce-
ment, to ensure work experience participants can be assisted and encouraged 
to assert their rights. As I have explored elsewhere, young workers rarely 
assert their rights under age discrimination law.91 Those undertaking unpaid 
work experience are even less likely to pursue legal redress, especially given 

90	 Cf the approach of labour law generally: Rosemary Owens and Andrew Stewart, 
‘Regulating for Decent Work Experience: Meeting the Challenge of the Rise of the 
Intern’ (2016) 155 Int Lab Rev 679, 688.

91	 Alysia Blackham, ‘Why Do Employment Age Discrimination Cases Fail? An 
Analysis of Australian Case Law’ (2020) 42 Syd L Rev 1.



Internships, employability and the search for decent work experience320

the costs of exit and finding a new work experience position are likely to be 
far lower than those of pursuing legal avenues. As in the UK, then, there is 
a need for government agencies to proactively assert the rights of those under-
taking unpaid work experience. The activities of HM Revenue & Customs 
– in sending warning letters to employers in particular sectors, setting up an 
enforcement team and issuing guidance to employers about their obligations92 
– are a step in the right direction, but will need to be rigorously pursued in 
the future to be effective. Extending this action to equality law is likely to be 
a challenge for the GB Equality and Human Rights Commission, given its 
already stretched budget and mandate. In Australia, this is an area that could 
be well managed by the Fair Work Ombudsman, with appropriate additional 
resourcing. However, legal reform to bring unpaid work experience within the 
scope of the FWA adverse action provisions is a necessary first step for this to 
be effective.

18.5	 CONCLUSION

Unpaid work experience is likely to be an issue of growing significance in 
the years to come. While there are moves in the UK to recognize all unpaid 
interns as workers – entitled to the national minimum wage and the protection 
of equality law – the trend in Australia is to exclude unpaid work experience 
from legal protection, at least at the federal level. Unpaid work experience 
raises substantial challenges to equality and social inclusion, particularly in 
the need for reasonable adjustments, addressing power imbalances, promoting 
social mobility and remedying the gender pay gap. The inherent complexity of 
unpaid work experience, which can be conceived of in multiple ways within 
the legal framework, has led to a patchwork of (potential) legal coverage 
under equality law. The challenge for law-makers and policy-makers now is 
to clarify and simplify this legal regime, in a way that makes room for more 
effective enforcement of equality rights.

92	 Butler (n 20).
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19.	 Traineeships and systemic 
discrimination against young workers
Julia López López

19.1	 THE NEW SKILLS AGENDA: TRAINING AND 
COMPETITIVENESS

During the past decade, European Union (EU) employment policy has 
put a great deal of emphasis on facilitating the path of young people from 
education into employment. The complex strategy developed by the EU pri-
oritizes a New Skills Agenda for Europe with the goal of ‘working together 
to strengthen human capital, employability and competitiveness’.1 A central 
component of this policy is the 2017 European Pillar of Social Rights,2 an 
initiative launched by the European Commission. In its chapter 1 on equal 
opportunities, education and training, and access to the labour market, the 
European Pillar of Social Rights declares: ‘Everyone has the right to quality 
and inclusive education, training and life-long learning in order to maintain 
and acquire skills that enable them to participate fully in society and manage 
successfully transitions in the labour market.’3 The text also stipulates that 
‘young people have the right to continued education, apprenticeship, trainee-
ship or a job offer of good standing within 4 months of becoming unemployed 
or leaving education’.4 

It is worth noting that in this text and elsewhere apprenticeships and trainee-
ships are considered a means to facilitate labour market entry. Apprenticeships 
and traineeships appear to be regarded as equally valuable as the traditionally 
accepted pathways of continued education or receiving a job offer of good 
standing in the transition into the labour market. This overlooks significant 

1	 European Commission, A New Skills Agenda for Europe: Working Together to 
Strengthen Human Capital, Employability and Competitiveness, COM(2016) 381 final.

2	 European Parliament Resolution of 19 January 2017 on a European Pillar of 
Social Rights, 2016/2095 (INI).

3	 Ibid ch 1, 1.
4	 Ibid ch 1, 4b.
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differences in the consequences of engaging in a traineeship or apprenticeship 
and working in a job, including the rights that attach to each.

Apprenticeships, traineeships and internships are regulated differently 
in different member states. There are, however, important references at the 
EU level. These include the Council Recommendation of 15 March 2018 on 
a European Framework for Quality and Effective Apprenticeships.5 That rec-
ommendation recognizes that quality apprenticeships ‘lead to a combination of 
job related skills, work based experience and learning, and key competences 
facilitate young people’s entry in the labour market, as well as adults’ career 
progression and transition into employment’ and calls upon member states to 
implement ‘criteria for quality and effective apprenticeships’. The EU calls on 
member states to develop this agenda. The results have varied among countries 
especially in the regulation of rights.6 Here I take up the case of regulation in 
Spain, framing the issues involved through the lens of systemic discrimination 
linked to unpaid and precarious work.

My argument is that creating and normalizing legal opportunities for unpaid 
traineeships and poorly paid apprenticeships creates a dynamic of cheap labour 
which predominately affects the young in the labour force. For many, this 
crystallizes in a series of precarious post-traineeship contracts, which has sig-
nificant and concerning consequences for young people’s professional careers 
and social security rights. Together, these amount to a pattern of increasingly 
entrenched systemic age discrimination that affects the growing numbers of 
young people who are struggling to enter the labour market.

19.2	 THE CIRCLE OF SYSTEMIC DISCRIMINATION 
AND YOUNG WORKERS: INFORMAL 
EMPLOYMENT AND PRECARIOUS WORK

In recent decades, the development and implementation of policies that are 
directly or indirectly linked to the pressure to liberalize labour regulation have 
increased the prevalence of systemic age discrimination.7 Systemic discrimi-

5	 Council Recommendation of 15 March 2018 on a European Framework for 
Quality and Effective Apprenticeships [2018] OJ C153/1.

6	 See Andrew Stewart, Rosemary Owens, Anne Hewitt and Irene Nikoloudakis, 
‘The Regulation of Internships: A Comparative Study’ (2018) ILO Employment Policy 
Department Working Paper No 240.

7	 On age as a factor of discrimination, see Ann Numhauser-Henning, Jenny Julén 
Votinius and Ania Zbyszewska, ‘Equal Treatment and Age Discrimination: Inside 
and Outside Working Life’ in Ann Numhauser-Henning (ed), Elder Law: Evolving 
European Perspectives (Edward Elgar 2017); Julia López López, ‘Age as Factor of 
Discrimination and Collective Dismissals’ in Mia Rönnmar and Jenny Julén Votinius 
(eds), Festskrift till Ann-Numhauser Henning (University of Lund 2017); Julia López 
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nation is a pattern, practice or policy of discrimination that has a broad impact 
on a class or category of persons within an industry, profession, company or 
geographic area. For example, older workers are pushed out of labour markets 
because of age and younger workers are inserted with unfavourable conditions, 
such as unpaid or precarious contracts. Both are examples of age-based sys-
temic discrimination.

Systemic discrimination has been explored in Canada and the USA in 
response to the pervasive issue of race discrimination. However, this analysis 
can potentially be useful in identifying and responding to cases of age discrim-
ination in Spain.

The Equal Employment Opportunity Commission (EEOC), a federal agency 
charged with enforcing laws that prohibit job discrimination in the USA, 
defines systemic discrimination as particular patterns of practices or policies 
that offer a wide spectrum of discrimination in a sector or in a type of work. 
The EEOC encourages employers to prevent discrimination by taking a careful 
look at the practices they use to recruit, hire, promote, train and retain employ-
ees. The EEOC is expanding its efforts to collaborate with advocacy groups, 
state and federal agencies, employer groups and other organizations to identify 
and address discriminatory practice.

The Ontario Human Rights Code defines systemic discrimination as poli-
cies or practices that appear to be neutral on their surface but that may have 
discriminatory effects on individuals based on one or more code grounds.8 
Systemic discrimination can overlap with other types of discrimination, such 
as harassment, and may arise from stereotypes and biases. The definition 
of systemic discrimination used by the Ontario Human Rights Commission 
includes the following three elements: patterns of behaviour, policies or prac-
tices; part of the social or administrative structures of an organization; and 
a position of relative disadvantage created for persons identified by the code. 
This highlights policies or practices that create or perpetuate racial inequality.

Establishing the existence of systemic discrimination requires the use 
of data that quantify inequality, policies, practices and decision-making 
processes. Systemic discrimination may not explicitly or consciously take 
into account the factor of discrimination but instead may be conditioned by 
widespread general patterns that involve, among other factors, the cultures 
of organizations and institutions. The identification and analysis of systemic 
discrimination allows us to formulate a more accurate diagnosis of systemic 
inequalities and to specify actors and institutions that may contribute to over-

López, ‘Systemic discrimination y políticas de igualdad efectiva de género’ [2019] 
Revista del Ministerio de Empleo y Seguridad Social 133.

8	 Human Rights Code, RSO 1990, ch H-19.
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coming such outcomes. These actors and institutions include the state, other 
public institutions, representatives of workers and employers, and a number of 
sources, standards, collective agreements and equality plans.

The national labour reforms in the member states applying the recent EU 
flexisecurity model have had a significant negative impact on social rights 
and, crucially, they have increased the level of fragmentation within the 
labour force. This fragmentation has generated inequalities based on several 
types of differentiation: between formal and informal work, stable work and 
precarious work, in wage levels and working conditions (both fair and unfair), 
in employee rights that allow work–life balance or the absence of them, and 
in rights of social protection or lack of protection in this field. In this long list 
of types of differentiation in labour market conditions, age discrimination is 
relevant.

It is in this context that traineeships assume special importance. Traineeships 
or internships have helped to constitute a pattern of systemic discrimination 
against young workers. Employment relations that are presented as training or 
internships have become, in many instances, new forms of precarious work in 
which young people enter the labour force with a training contract that leads 
to long-term conditions of precarious work or informality. In these instances, 
traineeships or internships can be seen as the formalization of precarious work 
in a specific contract type, with important consequences for young workers.

This growth in precarity for young workers highlights a significant lim-
itation in the prohibition of age discrimination in some jurisdictions. For 
example, in the USA, prohibitions on age discrimination are directed exclu-
sively to older workers. The federal Age Discrimination in Employment Act 
(ADEA)9 forbids age discrimination against people who are aged 40 or older. 
However, it does not protect workers under the age of 40, although some 
states have enacted additional laws that protect younger workers from age dis-
crimination. The limited protections of the ADEA also mean it is legal for an 
employer to favour an older worker over a younger one, even if both workers 
are aged 40 or older.

Similarly, in the Charter of Fundamental Rights of the European Union,10 
article 21 prohibits discrimination based on age, among other factors. 
However, this prohibition only protects elderly people: ‘The Union recognizes 
and respects the rights of the elderly to lead a life of dignity and independence 
and participate in social and cultural life.’ The limitation of this protection is 
problematic, as age is not a factor of discrimination only for senior workers, 

9	 Age Discrimination in Employment Act 29 USC ss 621–634.
10	 Charter of Fundamental Rights of the European Union [2000] OJ C364/1.
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for example in collective dismissals.11 Age is also a factor of discrimination for 
young people since unpaid work and precarious forms of employment dispro-
portionately expose young people to the termination of employment.

In the Spanish context, the various levels of regulation – including the 
International Labour Organization (ILO), the EU and the national level – rec-
ognize the principle of equality and non-discrimination, and explicitly include 
age as one type of prohibited discrimination.12 However, the prohibition has 
typically been seen as protecting older workers only. As emphasized here, in 
reality, age discrimination exists not only for the oldest workers but also for 
the youngest workers. I argue that in Spain the growth and legal recognition 
of internships and apprenticeships is entrenching this problem by creating 
patterns of systemic age discrimination.

In principle, some forms of internships and traineeships are understood 
as a point of transition between education and work. However, in practice, 
trainee or intern status poses significant questions and creates tensions about 
the difference between paid and unpaid work and, related to that, about the 
concept of the worker. A relevant trend here is the formalization of systemic 
discrimination against young workers, in part because the regulation of 
traineeships has contributed to practices that forge a chain of precarious work 
arrangements for individuals, combining training and work. The framing of 
informal work as a traineeship inserted into the academic curriculum, and 
the evolution of other forms of informality that are combined with precarious 
training contracts, have placed young people in a systemic network of dis-
crimination. The point of departure for understanding this phenomenon is the 
extremely high level of unemployment for young people in several member 

11	 On collective dismissal in Spain and decisions of the Constitutional Court, see 
Julia López López and Chelo Chacartegui, ‘Age Discrimination and Labour Law in 
Spain: The Vision from the South’ in Ann Numhauser-Henning and Mia Rönnmar 
(eds), Age Discrimination and Labour Law: Comparative and Conceptual Perspectives 
in the EU and Beyond (Wolters Kluwer 2015).

12	 See the ILO Discrimination (Employment and Occupation) Convention, 1958 
(No 111); Council Directive 2000/78/EC of 27 November 2000 establishing a general 
framework on equal employment and occupation [2000] OJ L303/16; Spanish 
Constitution arts 9, 14. Art 9.2 of the Spanish Constitution states:

It is incumbent upon the public authorities to promote conditions which ensure 
that the freedom and equality of individuals and of the groups to which they 
belong may be real and effective, to remove the obstacles which prevent or 
hinder their full enjoyment, and to facilitate the participation of all citizens in 
political, economic, cultural and social life.

Art 14 of the Spanish Constitution states: 
Spaniards are equal before the law and may not in any way be discriminated 
against on account of birth, race, sex, religion, opinion or any other personal or 
social condition or circumstance’.
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states. High unemployment has been one of the major challenges for a number 
of European economies in recent decades, with differing intensity by country, 
but with the common point that young workers have suffered the most negative 
consequences.

In the EU, despite some reduction in the youth unemployment rate after the 
end of the Great Recession, the problem continues to exist. In Spain, where 
youth unemployment is among the highest in the EU, measures that were 
ostensibly introduced to reduce youth unemployment have created a chain of 
systemic age discrimination in which young workers move from one precari-
ous position or status to another. The integrated employment guidelines13 for 
member states encouraged them to work with renewed vigour to build employ-
ment pathways for young people. These guidelines stressed the strategy of 
adapting education and training systems in order to raise quality, broaden 
supply, diversify access, ensure flexibility, and respond to new occupational 
needs and skills requirements. The guidelines also called for action to increase 
female participation and reduce gender gaps in employment and pay, through 
better reconciliation of work and private life and the provision of accessible 
and affordable childcare facilities and care for other dependents, to ensure that 
by 2020 every unemployed person would be offered a job, apprenticeship, 
additional training or another employability measure. The strategy specified 
the goal of working towards 25 per cent of the long-term unemployed partici-
pating in training, retraining, work experience or other employability measures 
by 2020. As part of these flagship initiatives, the EU presented ‘A New Skills 
Agenda for Europe’,14 which proposed a range of policies intended to lower 
youth unemployment, including measures aimed at education and training 
institutions.

Figure 19.1 shows there are countries, such as Spain, that have failed to 
achieve the objective of a maximum of 10 per cent youth unemployment. 
Indeed, Spain has the highest youth unemployment in the EU.

Another important point to underline is that the number of persons employed 
on a temporary basis varies greatly among EU member states. The highest 
percentages of persons with a temporary contract in 2017 were in Spain (26.4 
per cent), Poland (25.8 per cent) and Portugal (21.5 per cent). In contrast, the 
lowest shares of temporary contracts can be found in Romania (1.2 per cent), 
Lithuania (1.6 per cent) and Estonia (2.8 per cent). In 2017, 2.2 per cent of 
men and 2.1 per cent of women aged 20–64 years in the EU28 had a precarious 
employment situation (having a work contract of only up to three months). 

13	 European Commission, Europe 2020: A Strategy for Smart, Sustainable and 
Inclusive Growth, COM(2010) 2020 final.

14	 European Commission, A New Skills Agenda (n 1).



Source: Own elaboration from Eurostat 2018.

Figure 19.1	 Youth unemployment ratio (percentage)
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The overall proportion of persons in precarious employment was the highest 
in Croatia, Spain, Slovenia and France, as well as the candidate countries 
Serbia, Montenegro and Turkey. The differences between men and women are 
lower than 1 per cent in all countries except in Croatia (1.2 per cent), Serbia 
(1.3 per cent) and Turkey (2 per cent). Women are slightly more likely than 
men to have a precarious employment situation in eight EU member states 
(Belgium, Czech Republic, Spain, Malta, the Netherlands, Sweden, Slovenia 
and Finland).15 High unemployment and precarious contracts affect young 
workers more than others in all EU countries, but in some countries, such as 
Spain, the gap is especially great (see Figure 19.2).

Another important issue when considering precarious employment is 
involuntary part-time employment. The highest proportions of involuntary 
part-time work across the EU were recorded in Greece (70.2 per cent of 
persons employed part-time) and Cyprus (67.4 per cent), followed by Italy 
(62.5 per cent), Spain (61.1 per cent), Bulgaria (58.7 per cent), Romania (55.8 
per cent), Portugal (47.5 per cent) and France (43.1 per cent). In contrast, 
involuntary part-time work represented less than 10 per cent of total part-time 

15	 European Commission, ‘Temporary and Part-Time Jobs on the Rise’ (Eurostat, 
13 August 2018), https://​ec​.europa​.eu/​eurostat/​web/​products​-eurostat​-news/​-/​WDN​
-20180813​-1, accessed 30 March 2021.

https://ec.europa.eu/eurostat/web/products-eurostat-news/-/WDN-20180813-1
https://ec.europa.eu/eurostat/web/products-eurostat-news/-/WDN-20180813-1


Source: Own elaboration from Eurostat 2018.

Figure 19.2	 Proportion of temporary workers
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employment in Estonia (7.5 per cent), Belgium (7.8 per cent), the Netherlands 
(8.2 per cent), the Czech Republic (9.1 per cent) and Malta (9.6 per cent).16

It is critical to consider how pervasive unemployment, involuntary part-time 
work and precious work are, as precarious work is linked to poverty.17 The risk 
of poverty is connected with the type of contract.18 Data such as these permit 
us to conclude that precarious work situations – for example, part-time work or 
temporary contracts – are not the choice of the workers. Precarious work status 
is involuntary. Spain has suffered greatly from precarious work, as reflected, 
for example, in the very high level of involuntary part-time young workers. An 
especially negative consequence of this fragile status of the young in the labour 
market is, as suggested above, the impact of precarious work status on poverty.

16	 European Commission, ‘Involuntary Part-Time Employment as Percentage 
of the Total Part-Time Employment, by Sex and Age (%)’ (Eurostat, 31 January 
2020), https://​appsso​.eurostat​.ec​.europa​.eu/​nui/​show​.do​?dataset​=​lfsa​_eppgai​&​lang​=​
en, accessed 30 March 2021.

17	 See the analysis of the connection between precarious contracts and poverty in 
Sergio Canalda Criado, ‘Precarización de la contratación atípica y pobreza laboral’ 
(2018) 8 Revista de Información Laboral 41.

18	 European Commission, ‘In-Work Poverty in the EU’ (Eurostat, 16 March 
2018), https://​ec​.europa​.eu/​eurostat/​web/​products​-eurostat​-news/​-/​DDN​-20180316​-1, 
accessed 30 March 2021.

https://appsso.eurostat.ec.europa.eu/nui/show.do?dataset=lfsa_eppgai&lang=en
https://appsso.eurostat.ec.europa.eu/nui/show.do?dataset=lfsa_eppgai&lang=en
https://ec.europa.eu/eurostat/web/products-eurostat-news/-/DDN-20180316-1
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19.3	 TRAINEESHIPS IN SPAIN: THE 
EMPLOYABILITY MODEL AND THE 
COMMODITIZATION OF YOUNG WORKERS

The strategies proposed in Europe 202019 signified an important change in EU 
labour market policy, from a focus on employment to an emphasis on employ-
ability. This has promoted the goal of converting soft-law regulation into hard 
law at the national level. Moreover, this shift in the European model from 
employment to employability implies a transposition of responsibilities from 
the state to employees and the proliferation of new requirements for gaining 
a job. The new approach shifts the emphasis in gaining a job from hard skills 
to soft skills (including communication skills, the ability to work in a team, 
leadership, creativity, self-motivation, the ability to make decisions, time 
management and problem-solving), which are more related to personality than 
traditional qualifications. The European Employment Strategy has installed 
the model of ‘flexisecurity’ within national market reforms, but in practice in 
Spain the system has developed into one characterized by flexiprecarity.20

The analysis of training contracts in Spain should be framed within this 
context. Starting with the Green Paper on the modernization of labour law21 
the segmentation of employment status has imposed a wide range of employ-
ment contract types. At the same time, the division between unpaid and paid 
transitions has increased. One of the characteristics of Spanish labour market 
regulation is segmentation of labour status and decreasing labour rights.22 
The EU employment model reduces the role of labour contracts and creates 
a dynamic of segmentation of the labour market and labour regulation. The 
promotion of self-employment is an important axis of this strategy. All these 
goals create a cluster of policies in which education and training are inserted 
within the notion of employability.

In order to identify the chain of discrimination and exclusion of the young 
in formal labour market regulation, the first crucial point is that traineeships 
are permitted without being formalized as labour contracts.23 Those eligible 

19	 European Commission, Europe 2020 (n 13).
20	 See Julia López López, Alexandre de le Court and Sergio Canalda, ‘Breaking the 

Nexus between Flexibility and Security: Flexiprecarity as the Spanish Version of the 
Model’ (2014) 5 Eur Lab LJ 18.

21	 European Commission, Green Paper: Modernising Labour Law to Meet the 
Challenges of the 21st Century, COM(2006) 708 final.

22	 Julia López López, ‘Formalizing the Segmentation of Workers’ Rights: Tensions 
among Regulatory Levels’ (2015) 36 Comp Lab L & Policy J 281.

23	 Royal Regulation 1543/2011, 31 October. The Spanish regulations on curricu-
lar and extracurricular training arrangements are found in RD 592/14, 11 July and RD 



Internships, employability and the search for decent work experience330

for traineeships are unemployed persons between 18 and 25 years old or until 
29 years old if the young worker is part of the Youth Guarantee programme.24 
The young workers have to demonstrate that they are unemployed, have 
a university degree or professional title, and have professional experience. The 
ostensible goal of traineeships for those who qualify is to provide experience 
and develop employability. The firm signs an agreement with the worker under 
the supervision of the regional service of employment. The duration is between 
three and nine months without the possibility to extend it. The trainees will 
receive at least 80 per cent of the El Indicador Público de Renta de Efectos 
Múltiples (IPREM, Multiple Effects Public Income Indicator) and they are 
entitled to social security rights. The IPREM 2020 monthly pay is €537.84, 
which is below the minimum wage.

The second step in systemic discrimination against youth operates through 
training contracts, which are also not understood as creating an employment 
relationship. These arrangements are founded on a Spanish labour regulation25 
that stipulates that, within a period of seven years after graduation from univer-
sity, graduates can be hired on a training contract with a duration of six months 
to two years. The training contract salary is 60 per cent of the collective bar-
gaining salary during its first year and 75 per cent in the second year.

A complementary labour contract, defined by age, is the apprenticeship 
contract.26 An apprenticeship contract is ostensibly aimed at combining train-
ing and work, and requires that the worker be between 16 and 25 years of age 
and not have a university degree. The duration of the apprenticeship contract 
is between one and three years. Apprenticeships usually contain 25 per cent 
training during the first year, for which apprentices are unpaid, and they con-
tinue to include 15 per cent unpaid training time in the second and third years 
of the apprenticeship.

Both traineeships and apprenticeships engage young people in extended 
periods of precarious work. For example, a recent university graduate who 
obtained their undergraduate degree at the age of 21 can be hired until the 
age of 28 under a series of training contracts with a maximum duration of 
two years each. This means that the graduate will potentially be engaged in 

1493/2011. Since 31 August 2018 it has not been necessary for foreign students who 
are not EU citizens to have a training agreement with a university to engage in extracur-
ricular internships which are not formalized through a labour contract. The idea of this 
Royal Decree is to attract talent to Spain, which helps companies to hire foreign nation-
als who have studied at a university or for a master’s degree.

24	 Council Recommendation of 22 April 2013 on Establishing a Youth Guarantee 
[2013] OJ C120/1.

25	 RD 2/2015, 23 October, Code of Labour, art 11.1.
26	 Ibid art 11.2.
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precarious work until they reach the age of 30. For those lacking a university 
degree, this precarious status under a series of apprenticeship contracts may 
extend until they are 28 years old. Age has been enacted in the law as a limit 
on the use of these precarious forms of employment, but in a way that creates 
systematic discrimination because it fosters a circle of evolving precarious 
status for young workers. The first part of the professional career of those 
young workers holding this status is invisible because the legislation calls this 
stage ‘training’ rather than work.

19.4	 THE CONCEPT OF THE WORKER AND 
THE ILO: DECONSTRUCTING SYSTEMIC 
DISCRIMINATION IN THE EMPLOYMENT OF 
YOUNG PEOPLE

With the erosion of a common platform of labour rights, the segmentation of 
labour markets and of regulation in employment status is a fundamental feature 
of the current regulation of employment. In some instances this segmentation 
nourishes systemic discrimination, and very evidently so for young people.27

The ILO regulations could be very important in deconstructing the invis-
ibility and precarity of traineeships and apprenticeships. The process of 
formalization of the notion of the worker as an employee is a fundamental 
feature of the ILO regulatory system. There are extensive examples of this in 
the ILO regulations that unambiguously define the concept of the worker or 
employee in the application of norms. For example in ILO Convention No. 
17228 the term ‘the workers concerned’ means workers employed within estab-
lishments to which the Convention applies pursuant to the provisions of article 
1, irrespective of the nature and duration of their employment relationship. 
However, each member may, in the light of national law, conditions and prac-
tice and after consulting the employers’ and workers’ organizations concerned, 
exclude certain categories of workers from the application of all or some of 
the provisions of the Convention. The Social Security (Minimum Standards) 

27	 See Mark Freedland and Lucy Vickers, ‘Age Discrimination and EU Labour 
Rights Law’ in Alan Bogg, Cathryn Costello and ACL Davis (eds), Research Handbook 
on EU Labour Law (Edward Elgar 2016).

28	 For more examples, see the definition of workers in dock work or protection of 
port workers in ILO Convention No 32, art 1(2): the term ‘worker’ means any person 
employed in the processes of loading and unloading boats. ILO Convention No 152, art 
3(a): the term ‘worker’ means any person engaged in dock work. ILO Recommendation 
178, para 1(b): the term ‘night worker’ means an employed person whose work requires 
the performance of a substantial number of hours of night work which exceeds a speci-
fied limit. This limit shall be fixed by the competent authority after consulting the most 
representative organizations of employers and workers or by collective agreements.
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Convention, 1952 (No 102) stipulates that protection must be provided for 
prescribed classes of ‘employees’, the ‘[economically] active population’ or 
‘residents’. Similarly, the Holidays with Pay Convention (Revised), 1970 (No 
132) refers to ‘employed persons’ in order to emphasize that only dependent 
workers are covered. However, the minimum age instruments tend to make 
use of the dual terminology ‘employed or work’ to ensure that all forms of 
economic activity are covered. The process of formalization of employment 
relations is critical to break the process of systemic discrimination, which 
starts with traineeship or apprenticeship relations.

Another important ILO reference to traineeships is Convention No 189 on 
domestic workers.29 This Convention removes the informality of an important 
group of workers. The preamble sets out the ILO’s commitment to promot-
ing decent work for all, through the achievement of the goals of the ILO 
Declaration on Fundamental Principles and Rights at Work30 and the ILO 
Declaration on Social Justice for a Fair Globalization.31 The Convention also 
considers that

domestic work continues to be undervalued and invisible and is mainly carried out 
by women and girls, many of whom are migrants or members of disadvantaged 
communities and who are particularly vulnerable to discrimination in respect of 
conditions of employment and of work, and to other abuses of human rights.32

This is a powerful idea, underlining the effort of the ILO to formalize 
sectors of activity in order to recognize social rights. This ILO recognition 
of work as productive, with a concern for vulnerable workers, could also be 
applied to traineeships. This idea is further explored in the ILO White Paper 
A Framework for Quality Apprenticeships.33

There are also relevant references in the Charter of Fundamental Rights in 
the European Union. For example, article 24 considers the rights of the child. 
It is also important to mention the Chapter of Solidarity’s article 31 on fair 
and just working conditions for every worker, and article 32 on the prohibition 
of child labour and protection of young people at work, which sets out that 
‘young people admitted must have working conditions appropriate to their age 

29	 See Adelle Blackett, ‘Regulatory Innovation on Decent Work for Domestic 
Workers in the Light of International Labour Organization Convention No. 189’ (2018) 
34 Int J Comp Lab L & Indust Rel 141.

30	 Adopted by the International Labour Conference at its 86th Session, Geneva, 18 
June 1998 (Annex revised 15 June 2010).

31	 Adopted by the International Labour Conference at its 97th Session, Geneva, 10 
June 2008.

32	 ILO Domestic Workers Convention, 2011 (No 189), preamble.
33	 ILO, A Framework for Quality Apprenticeships (Report IV(1), ILO 2019).



Traineeships and systemic discrimination against young workers 333

and be protected against economic exploitation and any work likely to harm 
their safety, health or physical, mental, moral or social development or to 
interfere with their education’.

Traineeships as a form of informal work violate these rules and promote 
the devaluation of the youngest workers’ status. Fair globalization entails the 
recognition of fundamental rights including both collective rights and the right 
to be protected against discrimination.

All forms of employment that are combined with training should be recog-
nized as part of the employment market, with implications for the development 
of a decent agenda for young workers. The existence of poorly paid work with 
limited rights has negative consequences for sustainable welfare state systems. 
Age discrimination is prohibited but labour market regulation has trapped 
young people in a dynamic of systemic age discrimination through a circle 
of precarious work. The invisibility, for many, of their work and precarious 
labour conditions has limited the responses to this problem. It is important to 
break this vicious circle and apply a decent agenda for young workers, recog-
nizing not only their status in the labour market, but also their citizenship rights 
and the importance of guaranteeing fair working conditions.



PART VI

Internship Regulation: Into the Future
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20.	 Developing new standards for 
internships
Andrew Stewart, Rosemary Owens, Niall 
O’Higgins and Anne Hewitt

20.1	 THE NEED FOR REGULATION

As the various contributions to this book have highlighted, internships have 
assumed an increasingly important role in the pathways that promise to lead 
from education, unemployment or other forms of employment into paid jobs in 
a wide range of professions and other occupations – especially (but not solely) 
in developed economies.

On the broadest understanding of the term, and recognizing that it may be 
called something different in particular locations or contexts (such as a train-
eeship, placement or practicum), an internship may be undertaken as part of, 
concurrently with, or after a formal programme of education and training. It 
may be created and advertised by an organization for its own purposes, or 
established at the request of an education or training institution, or arranged at 
the intern’s own initiative. It may take place in the intern’s home country, or 
elsewhere. The internship may be sourced directly, or with the assistance of 
some form of broker or intermediary. It may seek to impart, enhance or offer 
the opportunity to utilize particular skills or knowledge. It may offer a chance 
to gain experience of working in a particular organization or sector, or to make 
contacts that will be valuable to career progression. Alternatively, it may serve 
simply as a rite of passage that everyone is expected to go through in a par-
ticular industry, regardless of how much the work involved actually resembles 
what the intern may ultimately be hoping or expecting to do if they find paid 
employment.

In previous literature on internships, as briefly reviewed in Chapters 1 
and 2 of this volume, four general and to some extent overlapping concerns 
have been identified with such arrangements, especially (though not exclu-
sively) when undertaken in the open market; that is, without a connection 
to a formal programme of education, training or labour market assistance. 
The first concern is that internships do not always deliver on the promise of 
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useful training and skill development. Secondly, and contrary to perception, 
internships do not necessarily create a bridge from education to paid work, 
especially when no remuneration is provided. Thirdly, the cost of undertaking 
unpaid or low-paid internships is likely to be harder to bear for those from less 
advantaged backgrounds, especially if it is necessary to travel to an expensive 
location to complete them. Fourthly, the availability of interns as a source of 
cheap labour creates an incentive for the displacement of paid entry-level jobs 
and the evasion of minimum wage laws.

To us, the various contributions in this book do nothing to assuage these 
concerns. Instead, they underscore them. More research is needed to under-
stand how many internships are being undertaken, how they are structured, 
what role they play, whom they benefit, the extent to which there is any quality 
assurance in relation to their content, delivery or oversight, and how (if at all) 
compliance is ensured with any relevant regulation – just to name a few of 
the questions on which detailed evidence is still lacking in many countries. 
However, what we believe can be gleaned from the data quoted or presented 
in Chapters 2–6 of this volume is that structured, formal and, by extension, 
regulated internships are likely to be more successful in providing an effective 
bridge to long-term employment, as opposed to a gangplank to long-term work 
insecurity and income insecurity. Internships vary in their effectiveness but, 
broadly, the vast majority of analyses contained here and elsewhere which 
examine their efficacy support this view. When properly conceived and mon-
itored, educational internships, as well as internships undertaken as part of 
governmental active labour market programmes (ALMPs), are capable of pro-
ducing better outcomes than unregulated open-market internships. Structure 
and formality are needed to ensure that interns acquire useful skills and that 
employers, whether potential or those offering internships themselves, obtain 
information about the interns and their competencies.

Moreover, while it is evident that educational internships can and often do 
provide an entry point to subsequent employment, the importance of intern-
ships in providing signals to employers – as identified in a number of the early 
chapters – raises the question, what happens when all or most young people 
undertake internships? If all young people have been interns, how can partic-
ipation in an internship provide a signal to employers? Already many young 
people undertake multiple internships, since one internship appears not to be 
enough for many employers. The issue of deflation in the signalling value of 
internships must also be faced. The point also serves to emphasize that the 
acquisition of work-based competencies does not, of itself, guarantee employ-
ment, let alone decent work. Skills development needs to go hand in hand with 
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adequate job creation, as has been emphasized repeatedly by the International 
Labour Organization (ILO) and others.1

So, regulation is needed to ensure the quality and effectiveness of intern-
ships; but which type of regulation, and by whom? A great deal of the book 
is given over, either explicitly or implicitly, to the analysis and discussion of 
this issue, and in this chapter we build upon both our own earlier work in this 
field and the insights of everyone else who has contributed to this volume 
to advance some suggestions about the development or refinement of regu-
latory standards for internships.2 We divide our discussion into three main 
parts, considering first the present and possible future role of international or 
regional labour standards, then the potential for state (national or subnational) 
regulation and, finally, the role that non-state actors (such as businesses, trade 
unions and educational institutions) can and do play. Where relevant, we refer 
to examples provided or suggestions made in the earlier chapters. We conclude 
both the chapter and the volume by offering some suggested principles to guide 
the regulation of internships and respond to the policy challenges they present.

20.2	 INTERNATIONAL OR REGIONAL LABOUR 
STANDARDS

By virtue of their subject matter, many of the labour standards adopted by 
the ILO are particularly relevant to young people.3 To date, however, no 
legal instruments have been adopted by the ILO to ‘explicitly guide the 
regulation of internships/traineeships’.4 This is part of a broader gap in 
relation to training arrangements that involve or include the performance 
of work. Apprenticeships did once have their own standards, in the form of 
the Apprenticeship Recommendation, 1939 (No 60), and later Part X of the 
Vocational Training Recommendation, 1962 (No 117). However, when the 

1	 To take just one example, see ILO, Global Employment Trends for Youth 2020 
(ILO 2020). The point can be found in more or less all of the preceding editions of that 
publication, as well as in other contributions from the ILO, and in innumerable contri-
butions from other experts and organizations.

2	 The chapter reproduces material originally published in an earlier report prepared 
for the ILO: Andrew Stewart, Rosemary Owens, Anne Hewitt and Irene Nikoloudakis, 
‘The Regulation of Internships: A Comparative Study’ (2018) ILO Employment Policy 
Department Working Paper No 240, chs 10–11.

3	 See eg ILO, ‘International Labour Standards Relevant to Youth Employment’ 
(2020), www​.ilo​.org/​global/​topics/​youth​-employment/​standards/​lang​-​-en/​index​.htm, 
accessed 30 March 2021.

4	 Ana Jeannet-Milanovic, Niall O’Higgins and Annika Rosin, ‘Contractual 
Arrangements for Young Workers’ in Niall O’Higgins (ed), Rising to the Youth 
Employment Challenge: New Evidence on Key Policy Issues (ILO 2017) 145.

http://www.ilo.org/global/topics/youth-employment/standards/lang--en/index.htm
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latter was replaced by the more general Human Resources Development 
Convention, 1975 (No 142), together with its accompanying Recommendation 
(No 150), the detailed treatment of apprenticeships disappeared, and was not 
restored when the Human Resources Development Recommendation, 2004 
(No 195) was adopted in place of Recommendation No 150.5

This is not to say that interns may not be covered by existing international 
labour standards. Two instruments mention internships explicitly. Article 2(a)
(ii) of the HIV and AIDS Recommendation, 2010 (No 200) expresses an inten-
tion to cover ‘all workers working under all forms or arrangements, and at all 
workplaces, including … those in training, including interns and apprentices’. 
Article 2(1) of the newest standard, the Violence and Harassment Convention, 
2019 (No 190), likewise expresses an intention for the instrument to apply to 
‘persons in training, including interns and apprentices’.

It is also important to appreciate that many ILO standards, including the core 
conventions that underpin the ILO’s Declaration on Fundamental Principles 
and Rights at Work (1998),6 ‘apply to all “workers” in the broadest sense of the 
term: that is, they apply irrespective of the kind of contractual arrangement (if 
any) under which individuals are engaged and, with very limited exceptions, 
irrespective of the sector of the economy in which they work’.7 The ILO’s 
supervisory bodies have taken the view, for example, that persons hired under 
training agreements should have the right to organize, regardless of whether 
they are ‘employed’.8

However, some ILO conventions are specifically framed to apply only to 
employment relationships.9 Furthermore, even in those instruments which are 
broad enough to cover interns and other trainees, regardless of their employ-
ment status, there is very little specific guidance as to how and to what extent 

5	 As to the extent to which apprenticeships are mentioned in, or covered by, other 
instruments, see ILO, A Framework for Quality Apprenticeships (ILO 2019) 20–23.

6	 These are the Forced Labour Convention, 1930 (No 29), the Freedom of 
Association and Protection of the Right to Organise Convention, 1948 (No 87), the 
Right to Organise and Collective Bargaining Convention, 1949 (No 98), the Equal 
Remuneration Convention, 1951 (No 100), the Abolition of Forced Labour Convention, 
1957 (No 105), the Discrimination (Employment and Occupation) Convention, 1958 
(No 111), the Minimum Age Convention, 1973 (No 138), and the Worst Forms of Child 
Labour Convention, 1999 (No 182).

7	 Breen Creighton and Shae McCrystal, ‘Who is a Worker in International Law?’ 
(2016) 37 Comp Lab L & Pol J 691, 706.

8	 See eg ILO, Freedom of Association: Compilation of Decisions of the Committee 
on Freedom of Association (6th edn, ILO 2018) para 394.

9	 Creighton and McCrystal (n 7) 723–4.



Developing new standards for internships 339

their provisions should apply to these workers. An exception is article 6 of the 
Minimum Age Convention, 1973 (No 138), which provides as follows:

This Convention does not apply to work done by children and young persons in 
schools for general, vocational or technical education or in other training institu-
tions, or to work done by persons at least 14 years of age in undertakings, where 
such work is carried out in accordance with conditions prescribed by the competent 
authority, after consultation with the organisations of employers and workers con-
cerned, where such exist, and is an integral part of:
(a)	 a course of education or training for which a school or training institution is 

primarily responsible;
(b)	 a programme of training mainly or entirely in an undertaking, which pro-

gramme has been approved by the competent authority; or
(c)	 a programme of guidance or orientation designed to facilitate the choice of an 

occupation or of a line of training.

Ostensibly, these provisions appear to suggest that work undertaken in those 
circumstances should somehow be outside regulatory oversight – an assump-
tion that is challenged by many of the contributors to this volume, and an issue 
to which we return in the final section of this chapter.

Happily, there may soon be an opportunity for the International Labour 
Conference to consider whether specific standards should be adopted for 
the regulation of internships and other training arrangements. As noted in 
the opening chapters of this volume, the ILO has released a report about the 
formulation of a possible new convention and/or recommendation.10 This 
would not just fill the gap in the regulation of apprenticeships left by the 
human resources development instruments, but address in a more limited but 
still significant way the regulation of ‘traineeships’. That term is defined as 
including ‘internships’ and extending to ‘any form of on-the-job learning, 
which enables a person (the “trainee”) to acquire work experience with a view 
to enhancing their employability’.11 The questionnaire to member states that 
accompanies the report specifically contemplates the possibility of require-
ments for a written traineeship agreement, adequate remuneration, controls 
on working hours, paid holidays, sick leave, accident compensation and other 
benefits for interns, as well as the same protections and training as for others in 
the workplace in relation to health and safety or discrimination, violence and 
harassment.12

The original plan had called for a ‘double discussion’ of any possible 
new standard(s) at the 2021 and 2022 sessions of the International Labour 

10	 ILO, A Framework for Quality Apprenticeships (n 5).
11	 Ibid 80.
12	 Ibid 97–8.
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Conference.13 With COVID-19 being responsible for the deferral of the 2020 
session, that timeframe has now been revised. Member States have been given 
until 31 March 2021 to respond to the questionnaire.14 If there is no further 
delay, this suggests that a new instrument or instruments could potentially be 
adopted in 2023.

At a regional level, there is already one example of supra-national standards 
concerning internships, the Quality Framework for Traineeships promulgated 
in 2014 by the Council of the European Union (EU).15 The framework is 
focused primarily on open-market traineeships; it does not cover ‘work expe-
rience placements that are part of curricula of formal education or vocational 
education and training’, nor traineeships whose content is regulated under 
national law and which must be completed to enter a particular profession, 
such as medicine or architecture.16 This reflects the finding from an earlier 
review, which revealed that most existing laws and regulations within the EU 
relate specifically to traineeships undertaken as part of formal education and 
training courses, or ALMPs, rather than the open-market arrangements identi-
fied as being in the greatest need of attention.17

The framework requires a prior written agreement for traineeships setting 
out (among other things) the educational objectives and duration of the 
arrangement, working conditions, whether the trainee is to be remunerated or 
compensated, and the parties’ rights and obligations. It seeks to ensure that, 
where applicable, any limits set by national or EU laws on working time and 
rest periods are respected, together with holiday entitlements, and encourages 
traineeship providers to clarify whether they offer health and accident insur-
ance, as well as sick leave. The framework also requires traineeships to have 
a reasonable duration that will not generally exceed six months, clarifies the 
circumstances in which a traineeship may be extended or renewed, and encour-
ages the parties to make clear the circumstances under which the arrangement 
may be terminated. It encourages a supervisor to be designated and advocates 
the recognition, assessment and certification of the knowledge, skills and 
competences acquired during a traineeship. It also promotes transparency, by 

13	 Ibid 3.
14	 ILO, Minutes of the 338th Session of the Governing Body of the International 

Labour Office, Governing Body, 338th Session, Geneva, GB.338/PV(Rev.4) (28 
August 2020) para 353(g).

15	 Council Recommendation of 10 March 2014 on a Quality Framework for 
Traineeships [2014] OJ C88/1.

16	 Ibid, preamble, para 28.
17	 Kari P Hadjivassiliou, Emanuela Carta, Tom Higgins, Catherine Rickard, 

Suzanne Ter-Minassian, Flavia Pesce and others, Study on a Comprehensive Overview 
on Traineeship Arrangements in Member States: Final Synthesis Report (European 
Union 2012).
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encouraging advertisements and other information to specify both the terms 
and conditions of a traineeship, and the number of trainees typically recruited 
into ongoing employment.

It is easy to understand why standards of this kind should be considered 
appropriate for at least some types of training. However, aside from the need 
to determine at what point a work experience arrangement becomes suffi-
ciently substantial to warrant this level of formality and prescription, the EU 
framework leaves unresolved the issue of whether, and to what extent, interns 
should also enjoy the protection of general labour or social laws. It encourages 
any applicable rules to be observed, but does not say which rules do or should 
apply. Arguably, this is a major deficiency. As Annika Rosin discusses in 
Chapter 17 of this volume, it is possible that the EU’s Charter of Fundamental 
Rights could be used to improve the protection of interns. However, that 
depends on a genuinely broad interpretation of the concept of a ‘worker’ being 
adopted, something which cannot be assumed.

20.3	 STATE REGULATION

At a national or subnational level, at least five different approaches to state 
regulation of internships can be identified – where any regulation exists at all.18 
These are:

1.	 Specific regulation of the use or content of internships.
2.	 Regulation by inclusion, that is, expressly bringing internships within the 

operation of labour or social laws, either by defining them as employment 
or extending employment rights to certain training arrangements.

3.	 Regulation by exclusion, that is, expressly exempting internships from the 
operation of labour or social laws.

4.	 Strategic enforcement of labour or social laws by the state, even in the 
absence of any specific extension or exclusion.

5.	 Systematic use by the state of soft law, such as codes of practice, to 
influence the use and content of internships in government and/or 
non-government organizations.

In a comparative study of 13 countries undertaken for the ILO and published 
in 2018,19 four (Argentina, Brazil, France and Romania) were found to have 
introduced specific legislation to regulate internships. Significantly, the first 
three of those have effectively outlawed open-market internships, by requiring 

18	 Rosemary Owens and Andrew Stewart, ‘Regulating for Decent Work Experience: 
Meeting the Challenge of the Rise of the Intern’ (2016) 155 Int Lab Rev 679, 688.

19	 Stewart and others (n 2).
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a tripartite agreement involving the intern, the host organization and an edu-
cational institution. The French approach in particular is singled out as being 
worthy of consideration by several contributors to this book, including Paula 
McDonald, Andrew Stewart and Damian Oliver in Chapter 5 and Anne Hewitt 
in Chapter 13.

In many of the other countries covered by the 2018 study, including 
Germany (considered in more detail by Bernd Waas in Chapter 7 of this 
volume), interns have expressly been brought within the coverage of particular 
labour or social laws. However, it is just as common for ALMP or (especially) 
educational internships to be excluded from the operation of such laws, in the 
same fashion as the EU Quality Framework for Traineeships. Neither is much 
typically done to ensure that these arrangements attract the type of governance 
or quality assurance that is often assumed to follow from the involvement of 
educational institutions or public employment services, a point emphasized by 
Anne Hewitt (Chapter 13) and Irene Nikoloudakis (Chapter 14). As Alexandre 
de le Court and Julia López López note too, in Chapters 16 and 19 respectively, 
accepting the legality of unpaid or low-paid internships can segment the labour 
market and institutionalize discrimination against the young.

The 2018 study also found that in many countries it remains an open ques-
tion whether internships, especially but not solely those arranged in the open 
market, are covered by general labour laws that make no explicit reference to 
these arrangements. The answer would generally depend on a court, tribunal 
or government agency determining whether an intern falls into the often unde-
fined category of ‘employee’ or subordinate worker. In some jurisdictions, the 
number of cases testing this issue has risen in proportion both to the use of 
internships and to the critical attention devoted to them by government agen-
cies, academics, the media and intern groups. Australia appears to be the only 
country in which a government agency (the Fair Work Ombudsman) has sys-
tematically and publicly pursued sanctions against businesses or other organ-
izations involved in the use of potentially unlawful internships.20 However, 
even there, as Rosemary Owens explains in Chapter 11 of this volume, the 
status of many interns cannot be taken as settled.

The same uncertainty can be found in other common law systems, as Wil 
Hunt and Charikleia Tzanakou (Chapter 6), James Brudney (Chapter 10) 
and Amir Paz-Fuchs (Chapter 15) demonstrate in their respective contribu-
tions. Brudney’s discussion of the USA represents a particularly cautionary 
tale, in the way in which coverage of the Fair Labor Standards Act, with its 
deliberately broad definition of ‘employ’, has been progressively eroded by 

20	 See eg Fair Work Ombudsman v Crocmedia Pty Ltd [2015] FCCA 140; Fair 
Work Ombudsman v AIMG BQ Pty Ltd [2016] FCCA 1024.
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the judiciary.21 Indeed, even where legislative regimes seem broad enough to 
cover interns, as Alysia Blackham notes in discussing equality laws in Chapter 
18, the cost and uncertainty of enforcement proceedings may mean they are not 
considered worth the risk.

20.4	 THE ROLE OF NON-STATE REGULATORY 
ACTORS

There are various ways in which internships can be – and are in practice – reg-
ulated, other than by the state. Organizations that host or engage interns will 
often develop their own rules and processes (whether formal or informal) for 
selecting those who will participate, for designing and supervising whatever 
tasks interns are invited or required to perform, and for ensuring interns adhere 
to the organization’s policies and procedures. Educational institutions are also 
likely to have internally generated rules that govern the administration and 
assessment of educational placements, as discussed, for instance, by Joanna 
Howe and Anne Hewitt in Chapters 12 and 13, respectively.

At a broader level, other bodies or groups may seek to influence the use, 
content or treatment of internships. In many countries, private codes or guide-
lines have been put forward by peak bodies or industry groups. In the UK, 
for instance, the National Council of Voluntary Organisations has developed 
a guide for internships in the voluntary sector, emphasizing the difference 
between employment and ‘true’ volunteering, canvassing the arguments about 
the appropriateness of taking on volunteer interns, and suggesting ‘principles 
of good practice’.22 Pressure groups representing young people have also been 
very active in this space. For example, the European Youth Forum has devel-
oped an Employers’ Guide to Quality Internships which has been endorsed by 
a number of major companies.23

Trade unions, too, may be involved in helping to set minimum wages and 
other conditions for interns, through collective bargaining. It has been reported 
that collective agreements play a significant role in regulating traineeships (at 
least of particular kinds) in many European countries.24 Examples of this prac-

21	 See eg Glatt v Fox Searchlight Pictures, Inc 811 F 3d 528 (2016).
22	 National Council of Voluntary Organisations, Voluntary Internships in the 

Voluntary Sector: Review and Guidance (National Council of Voluntary Organisations 
2015).

23	 See European Youth Forum, European Quality Charter on Internships and 
Apprenticeships, www​.youthforum​.org/​quality​-internships/​, accessed 30 March 2021.

24	 Hadjivassiliou and others (n 17) 62, 95–8; European Commission, ‘Applying 
the Quality Framework for Traineeships’ (2016) European Commission Staff Working 
Document 324, 6.

http://www.youthforum.org/quality-internships/
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tice from Germany and Sweden are provided by both Bernd Waas in Chapter 
7, and Jenny Julén Votinius and Mia Rönnmar in Chapter 9. The latter in par-
ticular highlight the positive influence of the ‘social partners’ (trade unions and 
employer associations) in helping to ameliorate some of the negative aspects 
of internships commonly identified in other jurisdictions. However, even 
in Sweden, as they note, there are signs that the role accorded to collective 
bargaining is under challenge. At a time when union density and collective 
agreement coverage are in decline in many parts of the developed world,25 it is 
hard to envisage the social partners coming to play a prominent part in regulat-
ing internships in countries where they do not already do so. Even in countries 
with a strong tradition of social dialogue, there may still be questions about 
whether the laws and processes governing collective bargaining can apply to 
interns who are not regarded as employees.26

20.5	 SIX PRINCIPLES FOR THE REGULATION OF 
INTERNSHIPS

As Paula McDonald, Andrew Stewart and Damian Oliver note in Chapter 5, 
it is hard to imagine even unpaid internships being banned in the foreseeable 
future; but this is not to say that they cannot or should not be appropriately reg-
ulated. The central policy challenge which internships present is to balance the 
positive contribution they can potentially make with the reality that they may 
represent a form of precarious work.27 In this concluding section, and building 
on previous work,28 we suggest six principles to guide the design of new laws 
for this purpose, or indeed the framing of new international standards.

1.	 Certain types of internship, however they are labelled by the parties, 
should attract the same entitlements and protections as an ‘ordinary’ 
employment relationship. The possibility that internships may, if misused, 
constitute ‘disguised employment relationships’ has recently been noted 
by the ILO’s Committee of Experts on the Application of Conventions 

25	 See OECD (Organisation for Economic Co-operation and Development), 
Negotiating Our Way Up: Collective Bargaining in a Changing World of Work (OECD 
2019) 33–48.

26	 See eg Annika Rosin, ‘Precariousness of Trainees Working in the Framework of 
a Traineeship Agreement’ (2016) 32 Int J Comp Lab L & Indust Rel 131, 147–51; see 
also the same author’s discussion in Chapter 17 of this volume on the applicability of 
the collective rights recognized in the EU’s Charter of Fundamental Rights.

27	 Joseph F Turcotte, Leslie Nicholls and Lisa Philipps, Maximising Opportunity, 
Mitigating Risk: Aligning Law, Policy and Practice to Strengthen Work-Integrated 
Learning in Ontario (Higher Education Quality Council of Ontario 2016) 5.

28	 Owens and Stewart (n 18) 704–5.
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and Recommendations.29 As Rosemary Owens notes in Chapter 11, it is 
important that the determination of employment status involves a robust 
assessment which eschews both subjectivity (that is, the parties’ own 
statements about the nature of their relationship) and formalism (such as 
an assumption that because a process for gaining practical experience is 
part of a structured course of study or training it should not be regarded 
as ‘work’). It may well be appropriate to exclude internships from being 
treated as employment relationships, and thus as subject to general labour 
laws, if they are part of a well-regulated scheme of education and training. 
Otherwise, where productive work is undertaken as part of an internship 
for a business or organization, the mere fact that the interns have ‘volun-
teered’ their services or are gaining useful experience or contacts should 
not disqualify them from labour protections.

2.	 Even if a particular type of internship should not attract the operation 
of specific employment standards, this should not dictate its exclusion 
from all forms of labour or social regulation. We see no reason why 
laws dealing with matters such as work safety, accident compensation, 
discrimination and harassment should not apply to interns while they are 
at work, even when undertaking a placement as part of an educational 
course or an ALMP. Arguably, the values of safety and equality at work 
should be seen as objectives that apply to all forms of work, whether paid 
or unpaid, and whether or not undertaken as part of education or training. 
The same should be true of the other ‘core’ standards recognized as part 
of the ILO’s 1998 Declaration on Fundamental Principles and Rights at 
Work, including freedom of association and the right to engage in collec-
tive bargaining.

3.	 Even in the case of educational or ALMP internships that are excluded 
from the operation of particular employment standards, such as minimum 
wages, it may be appropriate to establish modified entitlements or 
protections, especially for programmes that extend beyond a particular 
duration. This is something that some countries already do. In France, 
for example, the length of internships is capped at six months, and for 
any arrangement exceeding two months the intern is entitled to compen-
sation (although this is expressly stated not to be a salary). Interns are 

29	 ILO, Promoting Employment and Decent Work in a Changing Landscape, Report 
of the Committee of Experts on the Application of Conventions and Recommendations, 
Report III (B), International Labour Conference, 109th Session, International Labour 
Office 2020 92.
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also granted a range of other workplace protections, including limits on 
daily and weekly working hours.30 However, if interns are to be entitled 
to something less than the regular minimum wage, this should only be the 
case if they are receiving ‘actual training during working hours’, with the 
‘quantity and quality of the work performed’ remaining a decisive factor 
in determining what they are paid.31

4.	 There should be minimum standards for the documentation of educational 
or ALMP placements, their duration, hours of work, requirements for 
specific learning outcomes to be achieved and the need to monitor what is 
happening at the relevant workplace. As a number of contributors to this 
book have argued, it should not simply be assumed that the mere involve-
ment of an educational institution or public employment service will be 
sufficient to assure these objectives. Once again, France provides a useful 
model here, at least in relation to educational arrangements. The agree-
ment that must exist between intern, host organization and educational 
institution must state the activities the intern will undertake and the skills 
they will develop. In addition, the intern must be supervised by both the 
institution and the host; and, in order to ensure effective supervision, there 
are strict limitations imposed on the numbers of interns that supervisors 
can oversee.32 This approach recognizes that it may be just as important to 
structure and appropriately regulate the learning component of an intern-
ship as the working component.33

5.	 Agencies responsible for the enforcement of labour standards and other 
social protections should be aware of the particular issues associated with 
internships, provide information and assistance to interns, educational 
institutions and organizations hosting internships, and take appropriate 
action against exploitative and unlawful arrangements. As previously 
noted, this is something that Australia’s Fair Work Ombudsman has 
done over recent years, but seems to be far less true in other countries.34 
In Chapter 10 of this book, James Brudney shows what an enhanced 

30	 Code de l’éducation, arts L124-5, L124-6.
31	 Minimum Wage Systems: General Survey of the Reports on the Minimum Wage 

Fixing Convention, 1970 (No 131) and the Minimum Wage Fixing Recommendation, 
1970 (No 135) Report of the Committee of Experts on the Application of Conventions 
and Recommendations, Report III (1B), International Labour Conference, 103rd 
Session, International Labour Office 2014 para 188.

32	 Code de l’éducation, arts D124-3, D124-4(4), L124-2(2)–(3), L124-9, R124-13.
33	 Jeannet-Milanovic and others (n 4) 161.
34	 Stewart and others (n 2) 41–3.
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approach by the labour inspectorate could look like in the USA. Among 
other things, he highlights the importance of clear administrative guidance 
to employers wishing to sponsor interns, close cooperation with educa-
tional institutions to ensure they have in place meaningful protections for 
student interns, and prohibitions on the displacement of regular employ-
ees. Similarly, in her consideration of equality laws in Chapter 18, Alysia 
Blackham calls for an increased focus on enforcement, to ensure interns 
are assisted and encouraged to assert their rights.

6.	 Efforts should be made to improve access to good quality internships for 
those from disadvantaged backgrounds. Mahlatse Maake-Malatji’s con-
tribution to this volume, Chapter 8, reminds us that securing decent work 
experience is seldom as simple as just attending to the scope of labour 
regulation; it demands action and reforms that take account of the broader 
social, economic and cultural contexts. This is also stressed by Charikleia 
Tzanakou, Luca Cattani, Daria Luchinskaya and Giulio Pedrini in Chapter 
4, where they write of the importance of ensuring that recruitment for 
internships does not simply reproduce structured inequalities in the labour 
market.

Given the benefits that internships may offer in relation to employa-
bility, but the potential barriers they may also create (or raise) for disad-
vantaged students, graduates or job seekers, it seems to us that addressing 
this issue should be an important component of any effective regulatory 
regime. Banning unpaid internships in the open market would be a step 
forward in this respect. However, there is also much to be recommended 
for reducing the opportunity cost for those from lower socio-economic 
groups in undertaking work experience as part of educational pro-
grammes, and ‘improving provision of information to students and early 
graduates about the likelihood of different outcomes from internships in 
key fields’.35 In this respect, we see great value in a set of proposals put 
forward for British higher education.36 If broadened from the specific 
context in which they were originally advanced, they could include 
ensuring that educational institutions prioritize disadvantaged students in 
brokering work placements; overcoming geographical barriers by funding 
‘residential internship’ opportunities for young people from remote areas; 

35	 Angus Holford, ‘Access to and Returns from Unpaid Graduate Internships’ 
(2017) ISER Working Paper Series 2017-07, 30, https://​www​.iser​.essex​.ac​.uk/​research/​
publications/​working​-papers/​iser/​2017​-07, accessed 30 March 2021.

36	 Carys Roberts, The Inbetweeners: The New Role of Internships in the Graduate 
Labour Market (Institute for Public Policy Research 2017), https://​www​.ippr​.org/​
publications/​the​-inbetweeners, accessed 30 March 2021.

https://www.iser.essex.ac.uk/research/publications/working-papers/iser/2017-07
https://www.iser.essex.ac.uk/research/publications/working-papers/iser/2017-07
https://www.ippr.org/publications/the-inbetweeners
https://www.ippr.org/publications/the-inbetweeners
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using a training levy to help employers offer high-quality placements; and 
banning placements of longer than a certain duration, unless they involve 
paid employment.

There is no single right way to regulate internships, and regulation cannot in 
any event solve every problem in the burgeoning field of work-based learning. 
However, if work experience is not simply to be a charter for exploitation, and 
if the promise of internships as an effective bridge from education to work is 
to be truly realized for more than just a privileged few, the principles we have 
outlined seem to us to provide a worthwhile starting point in meeting one of 
the great policy challenges in the world of work.
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