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Foreword

The present document has been published by the ILO Migration for Employment Branch. The
objectives of the Branch areto contribute: (1) to the evaluation, formulation and application of
international migrationpoliciesinlinewith theeconomicand social objectivesof governments and
of employers and workers organizations, and (2) to increasing equality of opportunity and
treatment, and to protecting the rights and dignity of migrant workers and the members of their
families. Its means of action are research, technical advisory services and co-operation, as well
as activities linked to international labour standards. The Branch also compiles, analyzes and
disseminates relevant information to the Membersand units of the ILO and other interested parties.

Under its Constitution, the ILO hasthe duty to protect the "interests of workers when employedin
countries other thantheir own". Thishastraditionally been done through the drafting, adoption and
supervision of international labour standards, and in particular through the Migration for
Employment Convention (Revised), 1949 (No. 97), the Discrimination (Employment and
Occupation) Convention, 1958 (No. 111), and the Migrant Workers (Supplementary Provisions)
Convention, 1975 (No. 143) together with the Recommendati ons that accompany them. Internationa
legal instruments of thistype are designed to influence national |egislation and regulations in each
country whichhasratified the Conventionswith aview to changing not only the legisl ation but also
the relevant practice.

The mostimportant aspect of the ILO standards dealing with migrant workersisnon-discrimination
and equality of opportunity and treatment. Many countries have adhered to this objective in the
economicand social field. Some haveratified the ILO Conventions, and have made efforts to fulfill
the obligations that derive fromthem. Consequently it might have been expected that di scrimination
would have disappeared both fromlegislation and practice in thesecountries. Unfortunately, there
is still widespread evidence showing that thisis not the case in many respects and especialy in
relation to both public and private enterprise jobs. Furthermore, the same evidence exists in the
case of countries which have not ratified ILO conventions.

For thisreason, the ILO has launched a series of activities under the generic title of "Combating
discrimination against (im)migrant workers and ethnic minorities in the field of work". The
objective here is to reduce discrimination against non-nationals and persons of distinct ethnic
origin by informing the authorities, workers and employers organizations and trainersinvolved
inthe preventionof discrimination, onhow |egislative measuresand training activitiescanbe made
more effective, on the basis of international comparisons of the impact of these measures and
activities. The activities cover four mgjor components. (1) empirically verifying discrimination,
(2) researching the degree of effectiveness and pertinence of legal measures designed to combat
discrimination; (3) documenting and eval uati ng anti-discrimination or equality of treatment training
and education, and (4) organizing international seminarsto discusstheresults of thestudiescarried
out.

Thisworking paper presents two studies ondiscriminationagainstforeign workersin Spain. Inthe
first part, the Colectivo 10é studies, on the basis of empirical data, whether or not there is
discrimination against Moroccan migrants in hiring procedures. The tests were based on the
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methodology put forward by Bovenkerk! with aview to standardizing procedures and criteriaand
thus making them comparable with tests carried out in other countries, although adapted to the
characteristics of Spanish migration. In the second part, Rafael Pérez Molina deals with the
protection of migrants against discriminationin employment under Spanishlegidation, both from
thelegal and the institutional point of view. If anti-discrimination legislationisto havethedesired
effect, it is necessary not only to draw up the relevant legal provisions but also to establish the
mechanisms needed to put these provisions into practice.

The information contained in this document should be of value inimproving migration policy since
it is our finding that it is necessary to improve the legal framework and at the same time involve
society moredirectly (inthis case, more specifically the public administrationand the employment
sector) if we are to rectify the discriminatory tendencies that migrants encounter in the field of
employment.

| should like to place on record our gratitude to the General Directorate of Migration, the
Provincial Government of Andalucia and the Paulino Torras Doménech and Jaume Bofill
Foundations for their financial support in the completion of the first part of this document.

W. R. B6hning
Chief
Migration for Employment Branch

! Bovenkerk, F.: Testing discrimination in natural experiments: A manual for international comparative research on
discrimination on the grounds of “ race” and ethnic origin (ILO, Geneva, 1993)



Discrimination against M or occan

A.
workersin access to employment

by Colectivo IOE



| ntroduction
1. Spain - a new country of immigration

The change that has taken place in Spain starting in the 1970's and
1980'sin relation to migratory flows, may be summarized in the
much repeated cliché "Spain - once a country of emigration, now a
country of immigration" (Colectivo 10€&, 1989). This change has
affected, above al, the direction of these flows, and Spain has
become a new country of immigration. Nevertheless, it should not be
forgotten that, at present, there are still four Spaniards living abroad
for each immigrant in Spain: there are 1.6 million emigrants and
some 400,000 immigrants. Furthermore, the internal plurality of the
immigrant population is enormous (since it is made up of more than
75 nationalities).

The fact that foreign immigration is relatively new and that, in

general, little is known about this phenomenon:, has favoured the
development of a situation which, up until quite recently, had not been a matter of interest to
public opinion nor was it considered a subject for the intervention of the public authorities. In
1990, the socialist Government, for the first time, put before the Congress of Deputies the basic
lines of Spanish policy on foreign immigratior?; one of the three basic thrusts of activity gave
rise to the "Plan for the socia integration of immigrants" (approved in December 1994), in
which six objectives laid out clearly the need for public intervention to avoid discrimination
and promote social integration®. In short, the administration has reacted - but it has reacted late.
Public opinion, however, has been kept informed by the mass media which broadcast
information about immigrant populationsin Spain, which isto alarge extent out of context
whereit is not just inadequate. From the social point of view, there has been a growing feeling
that the country has reached the limit of its ability to accept more foreigners; moreover, some
groups with neo-Nazi ideologies have actually carried out the murder of some immigrants. At

! The first study on foreign immigration in Spain over the period 1985-1987 was carried out by Colectivo 10é. See Colectivo
10é, 1987.

2 The three basic lines of approach are: attack the causes of immigration at their source, by means of development cooperation;
control migration flows, lay down entry quotas and contingents; and the socid integration of immigrants.

% The six basic objectives are: diminate any type of unjustified discrimination, in both the exercise of rights and in access to
exiging services; promote coexistence based on democratic valuesandtol erant attitudes; guarantee the migrant alawful and socidly
gable stuation; combat barriers place in the way of integration; and motivate and involve society as a whole in the fight against
racism and xenophobia. See, Directorate General de Migrations, 1995, pp. 9-11.



2

the same time, we have seen the organization of immigrant support groups, and there has been a
widespread social movement against xenophobia and racism.

However, if we stick to the data, it will be seen that the proportion of lawful immigrants has
never been significant in relation to the total national population (currently it isaround 1 per
cent) (Colectivo 10é, 1994.4); foreign workers account for scarcely 1.5 out of every hundred
persons employed in Spain, and the total of all foreign workers amount to scarcely 6 per cent of
all Spanish unemployed. On the other and, in contrast to the general stereotype of public
opinion, it cannot, in general, be said that foreigners are employed in the worst jobs on the
Spanish labour market (Colectivo 10é, 1993.b). If we group occupational categories together

Table 1.
Foreign workers' occupational status according to region of origin

(30 June 1992)

High Medium Low Unclassified
Total foreigners 18,6 18,5 61,7 1,2
European Union 32,5 25,7 40,4 14
Latin America 26,4 17,8 54,8 1,0
Asa 5,0 20,5 71,5 3,0
Africa 2,7 12,7 84,0 0,6

Source: Our own elaboration of data from the Ministry of Health and Social Security, 1992.

! The numbers for non-Community foreign workers relate to 31 December 1992 and that for Community
workers to 30 June 1992. The combination, prepared by ourselves, is given as the number of foreign
workers.



inworker status layers, what we find is that two out of every three are in the bottomlayer, and that
there are around 20 cent each in the medium and high layers (see Table 1).

However, the situationmay vary considerably depending onthe originof the immigrants: European
Union nationals are to befound inthe high and mediumlevels (60 per cent), immigrants fromLatin
Americaarelocated inamost equal proportions between the high and medium levels, on the one
hand, and in the low level on the other; nevertheless, 71.5 per cent of immigrants from Asia and
84 per cent of those from Africaare to be found in the low level. These and other data show that
there is a clear polarization in occupational status, depending on origint. Does this situation
influence the behaviour of Spanish employers? The present study haslooked at this question and
has found that there is a tendency for the Spanish employer to discriminate against young
Moroccans applyingfor low-skilled work. The results of this study do not meke it possibleto state
whether or not this behaviour isthe same inthe other social sectorsin Spain. Onthe basis of other
research that has been carried out, we may say that this socia behaviour involves a
superimpositionof logics(thelogic of benefit for the undertaking, nationalistic logic, andthelogic
of cultural difference); the final outcome will be more discrimination or less discrimination
depending on the forces at play, (Collectivo 10€, 1994.b). Inits social dimension, the problemis
therefore not limited to a single sector.

2. Structureof thereport

The present report brings together the results for Spain of the first of the four activities that make
up the overall ILO project: Combating discrimination against (im)migrant workersand ethnic
minoritiesin the world of work. The objective of this activity inall the countries participating in
the project isto compile documentary proof of discrimination at the time of hiring.

Inorder to facilitate international comparability, thisreport about Spain presents the resultsinthe
same way as in the previously published report on the Netherlands (Bovenkerk, Gras and
Ramsoedh, 1995). Moreover, in view of the novelty of this method in relation to the Spanish
tradition of social research, we have, in some sections, combined presentation of the results with
adetailed technical description of the procedure employed.

The reportis made up of four parts. Thefirst is a presentation of the method proposed by the ILO
to investigate labour discrimination, and discusses how it issimilar to and different from other,
earlier research. The second part presents the suitability of the overall proposal to the report on
Spain; it contains ajustification of the selection of the group of young Moroccan males as a test
group, the three geographical regionsof analysis (Madrid, Barcelona and Malaga) and the sectors
of the labour market analyzed (services, construction and industry). The third partisadescription
of the technique employed (the "audit test” or "in situ verification test") and of the steps taken to
put together the teams in the three regions in which the tests were to be applied. The fourth part
presents the results of the tests carried out, following step by step the proposed outline for the
report on the Netherlands, and concluding with a brief summary laying out the results obtained.

. Another study carried out in Catalonia comes to the same conclusion: “The place of origin (African, Moroccan and Asiatic)
iswhat discriminates most in the series of relations we have established to come to a decision on the binomid integration or racism”,
Solé and Herrera, 1991, p. 216.
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We should like to express our thanks to the ILO and in particular to the Migrationfor Employment
Branch coordinator for this project, Mr. Roger Zegers de Beijl, as well as the Spanish Office
coordinator for this activity, Mr. Ulpiano San Martin, for the confidence they have displayed in
Colectivo 10é for the implementation of this study, and for their attention during the course of the
research. Similarly Colectivo loéwould like to go onrecord in its recognition of the commitment
and effort made by the young Moroccan and nationa actors, the supervisors at each of the
operational sitesin Madrid, Barcelona and Malaga, and to the immigrants associations, AEME
(Associationof Moroccanlmmigrantsin Spain- Asociaci énde EmigrantesM arroquies en Esparia)
and ATIME (Associationof Moroccan Immigrant Workersin Spain - Asociacion de Trabajadores
InmigrantesM arroquies en Espafia) and to the groups” Desenvol upament Comunitari (" Community
Development") inBarcelona and "Mdaga Acoge' ("Maaga OffersaWelcome") inMalaga. They
have givenawarmreceptionto thisinitiative and have made possibl e its implementation, athough
Colectivo loéitself takesfull responsibility for any errorsthat may have occurred. Finally, wetrust
that the dissemination of the results will help to implement the proposals put forward by the ILO
inits statement that: "itis hoped that the project will be, bothanincentive, amodel and ayardstick
to positively promote relations between nationals, migrants and ethnic minorities'.



Part |I: Methodology for studying labour market discrimination at the
time of hiring

The method used to study labour market discrimination was originally designed as a tool for
checking compliance with the law. The terms that have been adopted in the Anglo-Saxon
environment are "situation testing" or "audit testing”, in French "étude comportamentale
réactionelleinsitu”, and, inthe present ILO proj ect "testing discriminationinnatural experiments'.
The Spanishtrandation, bringing together the various components of the method, might be" pruebas
deactoresensituacionesreales’ (real situationtests) or, moresuccinctly, "pruebasdeverificacion
in situ"(in situ verification tests)!. The method has been employed as an "audit" of a social
situationin order to shed light on the problemof discrimination, and al so as a means of evauating
the effectiveness of | egi slative anti-discriminationmeasures or the degree to whichthesearebeing
implemented. In short, thisis a method which has been derived from the social sciences, and is
being used to help in the legal battle against discrimination.

1.  Presentation of theresearch methodology, origin and traditions

The"insituverificationtests' research methodol ogy has been used to bring to light discrimination
inmany areas of social life, and not just those related to the world of work. It has often been used
to study discrimination in the way that persons belonging to ethnic or "racia™ minorities are
admitted to hotels, banks or service establishments. If we limit ourselves to the use made of this
method for studying labour market discrimination and, specificaly, discrimination in access to
employment, it should be noted that Bovenkerk hasreferred to two research traditions which have
developed independently of each other.

1.1. TheEnglish tradition

Itis accepted that two Englishresearchers at the Political and Economic Planning (PEP) research
officewerethefirst to use the method in 1967. Onthe basis of their work, aresearchtraditionwas
established which has exerted influence in the Netherlands, Canada, Australia and France?.

The 1968 PEP report (Daniel, 1968) showed the intensity of discrimination within firms against
the minorities that had arrived in the United Kingdom after the Second World War. The method
used was to send to those undertakings about which complaints of discriminatory behaviour had
been received a Hungarian who had been naturalized British, an English citizen from Indiaand a
white native Englishman; only 40 tests were carried out and thisproduced criticisms about thelack
of representativity of the results obtained. Joweel and Prescott-Clarke used the same method but,
instead of "actors' they sent out "written applications” for white-collar jobs (Joweel and Prescott-
Clarke, 1970). Both studies found that there was discrimination against minorities.

1 We know of no study that has applied this methodology in Spain to obtain an insight into discrimination; this means that until now
there has been no label to apply to the method and, we may assume, no knowledge about this method. A technique whichis smilar
for the purposes of this study is the "wrong purchase test"; however, in Spain, its scope is limited to consumer sociology. In this
section, we have brought together components from the presentation made by Bovenkerk (1992) and Bovenkerk et d. (1995) to
provide the Spanish reader with an insight into this research method.

2 Theresearch carried out under this tradition in the above-mentioned countries may be consultedin Bovenkerk (1992), pp. 8 ff
and 45 ff.
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The second PEP study (Mclntosh and Smith, 1974) involved studying two levelsof qualification
(skilled jobs and non-skilled jobs), usng the "actor" method for the former and the
"correspondence” methodfor thelatter; it al so introduced the gender variabl e (it was observed that
there was more discrimination agai nst black womenthanagainst men) and askillsvariable (it was
found that there was less discrimination in jobs involving a higher level of education). Later
research became increasingly moreconsistent and its area of applicability was extended. The study
undertakenby the Policy Studies Indtitute (the successor to the PEP), under the direction by Brown
and Gay in 1985, researched the actual impact of anti-discrimination|egidation; other researchers
such as Hubbock and Carter have continued this research tradition at Nottingham (Hubbock and
Carter, 1980).

1.2. TheUnited Statestradition

Inthe United States, the method became known as "situation testing” or "auditing” and, atthe end
of the 1970's, groups active in combating discrimination in the rental of accommodation to
minorities beganto use the method in view of the fact that the Court of Justice accepted the results
obtai ned asevidence. The methodology was applied to thelabour mar ket inthefollowing decade.
For example, Newman used the "correspondence test" to check out the effectiveness of positive
action programmes against discrimination (Newman, 1978); new variables were introduced,
including the size of the undertaking, the stipulation of prior reports, etc. The most striking result
was that, inlarge undertakings, black applicants were better received thanwhite since institutions
whichwereinterested in carrying out anequal opportunity programme were devoting considerable
efforts to revising their activities; due to this, the behaviour of undertakings in the employment of
the black minority population changed considerably.

The lack of contacts between researchers of both traditions (accommodation rental and labour
market) was so great that, when the Urban Ingtitute of Washington, in collaboration with the
General Accounting Office, studied the labour market to check on discriminationagainst Hispanic
immigrants, the research teamled by Cross (1990) r einvented the method, athough with specific
characteristics: Thisteamcarried out 360 tests inundertakings located in Chicago and San Diego
using Anglo and Hispanic actors who reported on the whole of the hire procedure they underwent
(Cross et a. 1990). The methodological interest of this study resides in the fact that the whole
hiring procedure was checked out, followed by interviews, and the test was not concluded until
the job was offered or refused (inthe case of the Anglo test subjects, the test was terminated when
an interview was offered or refused).

2. Insituverification tests and other methodologies
for studying discrimination in employment

In situ verification tests are characterized by the fact that they are a "natural experiment”, in line
withthe ILO project, which means that they are carried out under normal social conditions rather
than being set up in alaboratory. For thisreason, itisof interest to weigh up the pros and cons of
these tests in comparison with other methods of studying discriminationin access to employment?;
a distinction can be made here between those methods which study the discrimination process
itself and those which instead look at the effects of discrimination.

2.1. Studieson the discrimination process

1 For more information about this, see Bovenkerk, 1992, pp. 4-8.
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Depending onthe emphasiswhichis placed on one or other aspect of the process, adistinctionmay
be made between studiesonthe agent whichproducesthe discrimination, the act of discrimination
or the victim whichisthe object of discrimination; similarly, a distinction may be made between
studies on behaviour and studies on mental qualities which supposedly influence the action
(attitudes, prejudices, etc.). Inthiscase, what we are dealing with is the traditional distinction in
sociology between "what peopl e say and what people do™ or between "actions and feelings'; both
aspects are important i n asubject suchasdiscriminationwhichinvol vesunlawful actsand socially
unacceptable behaviour.

These considerations show that it is necessary to be cautious in relation to studies based on
guestionnaires sent to, or interviews of, employers so as to ensure that one does not over-estimate
or under-estimate the discrimination. Depending on the socia context inwhich the persons being
interviewed are situated, it may be badly looked upon to "admit" that one is adiscriminator; in
contrast, even when discrimination is admitted as being something "natural”, it may be that there
is no other solution available than that of employing foreign workers (for exampleinagriculture).

2.2. Studieson the economic position of minorities

Discrimination against minorities inemployment has often been studied by collecting data on the
participation of these minorities in the labour market, the presence of minority workers in high
positions and a comparison between samples of national workers and minorities. Statistical
variations are usually considered to be "prima facieevidence" of discrimination even though they
do not usually occur as cases of direct but rather indirect discrimination (misinformed,
unconscious, etc., in the terminology of the present context). Under such premises, one applies
statistical regression analyses so asto identify the relative importance of different variables. The
basi c drawback to thismethod i sthat one cannot obtai nany conclusive proof of discriminationuntil
one hasidentified all the possible relevant variables.

By combining the various approachesadopted i n studies on discrimination, oneis ableto establish
atypology of six positions which giverise to various research methodol ogies (Bovenkerk, 1992):

Study object Actions Fedlings
Those discriminating 1 2
The discrimination process 3 4
Those discriminated against 5 6

(1) Laboratory experiments. These include role playing exercises (similar to those used for
carrying out training in, or ensuring maintenance of, specific capabilities) for "personnel
recruiters" or candidates. They have an advantage over other methods, whichwere claimed
to resemble critical situations, but they do not guaranteethat these hypothetical situations are
in line with the contexts in which cases of discrimination in employment occur.

(2) Attitude reports. These are the most widely used type. Employers or managers are
interviewed and subjected to battery tests to identify their stereotypesand prejudices. Using
a refined and continuoudly applied technique, the results obtained leave us without a
knowledge of whatisactually happening, sincethereisno automaticlink between"attitudes’
and "behaviour".



(3) Direct observation. As far as is known, no attempt has been made to apply direct
observation to the study of the process of employment because it is not known whether the
employer would be prepared to be the subject of observation or whether the test procedure
would or would not modify his/her behaviour.

(4) Interviewswith employers. Employersare questioned about recruitment practicesthat they
consider discriminatory. On the one hand, we are confronted with the same problem asin
type 2 above (confusion between attitudes and behaviour); on the other, the employers
statements may be restricted to adisplay of what is socialy "acceptable”.

(5) Experienceof "being avictimof discrimination”. Therearewell knowncases of novelists
or journalists who have passed themselves off as members of a minority so asto getredl life
experience of discrimination (for example, Wallraff in Germany or, earlier, Griffinin the
United States). From the point of view of methodology, experiences of this type are of an
exploratory nature, valid as such but subjective: valid because they have made it possible
to experiencediscrimination (unequal treatment) froma personal perspectivewhichallows
one to compare both treatments, something which neither Turks nor blacks have been able
to do according to the examplesreferred to (being treated aswhites); but al so subjective, and
impossible to extend to the majority of the population: the situation is a known one and has
been denounced by Turks and blacks, but who believes what the minority is saying when it
Is accusing the majority.

(6) Studieson "victimization". Reports on cases that have suffered discrimination and on the
effects that this discrimination has produced often tend to have an"instrumental” orientation
S0 asto get people to give consideration to the subject, and to instigate political measures.
The results of these studies combine the experiences of the victims with the feelings that
discrimination produces inthem, together with the interpretation that they make of what has
taken place. The mainlimit to this method is its lack of representativity and its subjectivity:
what one victimwill consider to beintense, will not be considered as such by another, it all
depends on each persons reference context.

The method proposed for the present study brings back the quality of r eal life obser vation of some
of the earlier proposals but, at the same time, attempts to overcome the subjective and scarcely
systematic visionthat these offer, by means of a contrasted procedure. The proposal doesalso have
itsown limitations, including that of providing areply to only one type of question, that related to
the measurement of the effects of discrimination at the time of hiring, but without addressing the
complete employment process (entrance, conditions of employment and exit from the labour
market) and without takinginto consideration thefeelingsexperienced by theemployer when he/she
is deciding whether or not to hire amember of a minority.

On the basis of what has been presented above, the ILO came to the conclusion that the adopted
method isthe one most suitable for studying whether or not discrimination existsin accessto the
labour market. Although there may be complications from the technical point of view, aswill be
seen further on, the results obtained are readily understandable. In addition, in situations such as
those that currently exist in Spain where discrimination is beginning to be looked badly uponand
may be labeled as "unlawful", it gets cloaked under polite of forms treatment; it then becomes
necessary to uncloak it, and the "in situ verification test" method has the ability to do this.

3. International research proposal
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Studiesexist onthediscrimination that occurs to members of ethnic minoritiesintheworld of work
but these are usually the outcome of research limited to a specific zone or specific minorities;
furthermore, these are studies which are based on disparate methodologies and with conceptual
frameworks linked to specific institutions or research groups. The methodology devel oped by the
ILO is designed to overcome difficulties of this type and, for this reason, it is based on three
fundamental approaches.

(&) astudy design which allows international comparison;

(b) astandardized methodology that canbe applied homogeneoudyinnumerous countries; and

(c) thegradud constructionof abroad theoretical framework which offers scope for special
interpretations.

3.1. Research variables

The ILO proposal operates with variables grouped into three classes. labour market "demand",
"supply" and related general "conditions’; in these classes, each of the variables is dealt with
dichotomously, as will be explained below:

3.1.1. Labour market " demand" variables

(& Sizeof undertaking:

$  Small undertakings usualy have less discrimination because hiring negotiations are
simpler, and the relationship between employer and employee, which is wont to be
paternalistic, brings about the protection of the latter by the former. The opposite point of
view is that small undertakings skirt around legal requirements, and act in an arbitrary
manner about discrimination.

$  Largeundertakings have much more experience of hiring members of minorities; they are
subject to greater pressuresto take legal standardsinto account and are under close scrutiny
onthe part of the trade unions, non-governmental organizations or anti-discriminationgroups,
they prefer to comply with legidative standards rather than damage their public image. The
opposite opinionisthatitisinlarge undertakings that discrimination is more masked under
an appearance of legality.

(b) Public and private sectors:

$  From the perspective of the neoclassical economy, it is claimed that there is less
discriminationinthe private sector, in view of the fact that restricting the opportunitiesfor
hiring empl oyees on groundsof ethnic prejudi cewoul d put the undertaking at a disadvantage
in comparison with undertakings which do not adopt thisline. Consequently, discrimination
should be greatestinmonopoly situations or i n sectors which are notdirectly profit-oriented;
these are both conditions which exist in the public sector.

$  Fromthe point of view of social rights, it is stated that there is less discrimination in the
public sector due to the fact that government institutions are committed to apply anti-
discriminationstandards, whereas the private undertaking can act with greater "freedom” in
the hiring of workers.

3.1.2. " Supply" variables

(8 Ethnic groups:

$  Discriminationwill be greater against the older and better known minority due to the fact
that it is perceived as a " problem group" which has been there a considerabletime and "is
aware" that it has not achieved (desired, been able to arrive at, etc.) integration.

$  Theopposite view claims that employersrej ect among theimmigrant groupsthose for which
they do not have contrasting information, i.e., the new ones.
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(b)

(©)
$

Sex/gender and ethnic background:

Therewill be more discrimination against the womenin ethnic groups than against men due
to thefactthatitis supposed that women havelower skill levelsand that they will therefore
receive offers only for work in low-category jobs.

M eninminoritieswill bediscriminated agai nst more than are women fromthe same groups
due to the fact that their upward social mobility might be considered to perturb the social
order of the majority.

Employment and skills levels:

The higher the a minority worker'slevel of qualification, the less he will be discriminated
againgt. Qualification is seen as a sign of assimilation, and a value for that person to be
treated as an equal.

If apersonrisesto a higher level of qualification, he loses the specific "place” assigned to
the minority, and he competeswith national sonthe basis of his comparative advantages; this
will be interpreted asa"threat" by certain sectors of the mgjority.

3.1.3. General labour market condition variables

(@)
$

$

(b)
$

Concentration of immigrants in specific areas:
If the number of immigrantsis small in a given area, there will be little discrimination
against them; they will not be seen as competitors by the majority.

When high concentrations of immigrants occur, the discrimination against them will
increase because their employment will be considered by the majority as a cause of
unemployment.

Economic cycle:

During times when there are few job seekers and there are many jobs on offer, one may
expect | ess discrimination than under opposite conditions. The restriction or expansion of
the labour market, specific economic sectors and particular qualifications will meanthat
discrimination will augment or decline.

Only where discrimination is of the "malignant type"?, will the discrimination against the
minority be maintained at an equal level no matter what the economic circumstances.

Anideal design should incorporate the seven variabl es described above, and thiswould giverise
to very extensive studies. The ILO's proposal, in order to permitinternational comparability, isto
maintain, on the one hand, a common minimum for all countries in which the research is to be
carried out and, on the other, to allow one or other variables to be selected depending on their
relevance to the analysis of the problemin question: does discrimination against immigrants or
members of ethnic minorities, as ageneral phenomenon in industrialized countries, contribute to
the creation of social inequality based, amongst others, on ethnic differences?

Part I1: Collecting proof of discrimination against M oroccan immigrants

In accessto employment in Spain

! Discrimination of the "malignant” or maicious type is contrasted with "myopic" or misinformeddiscrimination according to the
terminology by Christopher Jenks used in the Bovenkerk proposal. M alignant discrimination is based on individua or group
prejudices that do not necessarily change even when the information necessary for such a change is available, or in fully assumed
racist theories; myopic discrimination is seen as the fruit of ignorance, due to a lack of thought, etc. See Bovenkerk (1992), pp.
13-14 and note 18.
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The methodology devel oped by the ILO for the study of discriminationin employment hasageneral

outline and requires adaptation to the situation in each country in which it is applied. We intend

to lay out below the genera profile planned by the ILO, then to describe specific details and

adaptations that we have made for the situation in Spain. Four criteria have been adopted for the

common structure;

(1) study discrimination only at the time aworker is being hired;

(2) measure discrimination against two immigrant groups: an established group with alarge
proportion of second generation members,; and another group of young males (20-25 years
of age) of the first generation,;

(3) focusontwolevelsof qualification: semi-skilled work for recently arrived first-generation
immigrants, and higher-qualified jobs for second generation immigrants, and

(4) carry out the study in regions with a high immigrant concentration and in sectors of
employment with a high labour demand, especially in branches of the service sector and the
industrial sector (the agricultural sector is excluded in view of the fact that competitionfor
employment with nationals here centres around unskilled jobs).

This report on Spain covers only the first itemin full; the scope of the following two points is
restricted and the fourthis being devel oped and extended. Initem 2, the study islimited to asingle
group of immigrants, namely a group of young first-generation Moroccan males of 20-25 years of
agei.e., who had arrived in Spain only a few years previously. On the other hand, as far as the
level of qualificationreferredto under item3isconcerned, it was decided that the group described
under the previous itemcorresponded to the lower level (semi-skilled) inview of the fact that this
group had arrived only recently in Spain, had no specific training and no experience inthe Spanish
labour market. Under item 4, three geographical regions were set up for the application of the
actor tests (Madrid, Barcelona and Malaga) together with three economic sectors (services,
congtruction and industry). The

General design Adaptation to Spain
1) Discrimination at the moment Idem.
of hiring

2) Two groups. 1st and 2nd generation
One group of young, first-generation male Moroccans

3) Two levelsof qudification: Onelevel: semi-skilled
semi-skilled and higher qualifications

4) One country, two sectors One country, three geographical regions (Madrid,
(services, industry) Barcelona, Maaga) and three sectors

(services, construction and industry)
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following comparative table shows the differences between the overall design and the Spanish

study.

In order to put into context the appropriateness of the selection of the Moroccan group as a test
group from amongst the various groups of foreign workers in Spain, as well as the three
geographical regionsfor the application of the actor tests, we have takeninto account the presence
of foreign immigration on the Spanish labour market, as can be seen in the following chapter.

1.  The Spanish labour market and foreign immigration

1.1. Development of the labour market in Spain
The past 20 years have seen three mgjor economic cycles during which the occupational structure
of the country has undergone change.

(A) Theperiod 1975-1984

A recessionary cycle coinciding with an international crisis of the model of accumulation
prevailing in the developed countries since the post-World War 11 era. In Spain, this cycle was
characterized by the confluence of two processes: the institution of a new political order, based
on ademocratic congtitution which guarantees civil liberties, and the crisis and reconversion of
the socio-economic order. The new democratic framework made it possible to develop in-depth
the instruments of social protection (unemployment, health benefits, old-age and other pensions,
social services, etc.) which helped to contain the process of deterioration in the labour market.

Inthe economic sphere, there was amajor destruction of jobs (atotal of 2.6 millionjobswerelost)
which gave riseto the appearance of structural unemployment which, since 1982, hasnot fallen
below 2 million workers (the unemployment rate rose from2.8 per cent to 21.7 per cent from the
beginning to the end of this period). Furthermore, the country al so underwent aredimensoning of
thework force structure: the loss of jobs was extensivein three economic sectors (1 millionin
agriculture, for the most part small holders; 880,000 in industry; and 428,000 in the construction
sector); nevertheless, 350,000 jobswere created inthe service sector. As aresult of thisprocess,
at the end of the period, 50.7 per cent of the persons employed in Spain were working in the
service sector, 24.3 per cent in industry, 17.6 per cent in agriculture and 7.4 per cent in the
construction sector.

Asaproductof the crisis, which came to sumup certainfeatures of the national economic structure,
we witnessed the powerful development of an underground economy sub-sector which, according
to a study commissioned by the Ministry of the Economy and Finance, at the end of 1985, had
involved some three millionemployed persons, and was having a particular impact in agriculture,
the hotel industry and the less-skilled branches of the services, and was affecting in particular
womenand young persons (Secretariade Estado de Economig, 1988, pp. 117-118). Under thejoint
heading of informal or underground economy, there came together a variety of processes which
made up no homogeneous logic. It was not a completely new phenomenon, since it contains
traditional forms of survival; however, its significance and current scope cannot be understood
outside the context of the economic structure. Whatwe have hereis not outcrops of "backwardness
which have never been overcome”, nor a "parallel” circuit; rather they are forms which are
dependent on, and in some cases promoted by, the formal economy.
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During theseyears, emigrationto foreign countriesdeclined and over haf a millionimmigrants
returned to Spain, the mgjority from other European countries. I nternal migration sowed down
inparallel with the increase in unemployment in the cities and the expansion of socia protection
sysems (pensions, agricultural subsidies, etc.). In addition to this, the birth rate fell at an
accelerating pace and is now at the lowest level inthe European Community. Inparallel with this,
Spain recorded, during this period, the onset of an immigration of workers from abroad.

(B) The period 1985-1990

During thissix year period, Spain underwent major economic growth, accompanied by asignificant
opening of the economy towards other countries (integration into the EEC in 1986, inflow of
foreign capital, etc.). Therewas also an appreciable pick-up in employment, generated to alarge
extent by direct state action (public administrations) or indirect actions (investment in public
works). Nearly al the jobs lost during the previous nine years were recovered: a total of 2.3
million jobs were created, the mgority in services (1.7 million); there was also growth in
construction (485,000) and industry (404,000), whereas agricultural employment continued to fall
(521,000) . Attheend of this period of expansion, agricultural employment accounted for scarcely
10.5 per cent of the labour force in work, whereas the service sector employed 55.4 per cent.

In spite of the increase in the number of people employed, unemployment fell by only 445,000

persons due to therise in the size of the working population (to a large extent women). Several

features of these yearsof growth clearly demonstrated the structural limits of the Spani sh economy:

(1) atnopoint didit prove possible to regain the 1974 employment level (13,220,000 jobs);

(2) theunemployment rate continued above 16 per cent, and the number of unemployed did not
fall below 2.4 million;

(3) theunemployed populationbecame fragmented, and was divided up between the occasional
short-term unemployed and groups faced with social exclusion, such as the long-term
unemployed (the proportion of unemployed who have been out of ajob for
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Table 2. Trends in employment and unemployment in Spain (1975-
1984) (in thousands)

Population of No.of active  Rateof active No. of Rate of No. of Rate of
Year working age persons persons employed employment unemployed  unemployment
1974 25.756 13.627 52,9 13.222 97,0 405 3,0
1975 26.091 13.511 51,8 13.000 96,2 511 38
1976 26.453 13.362 50,5 12.761 95,5 601 45
1977 26.827 13.522 50,4 12.755 94,3 766 57
1978 27.326 13.640 49,9 12.604 92,4 1.035 7,6
1979 27.440 13.577 49,5 12.308 90,7 1.268 9,3
1980 26.521 12.860 48,5 11.240 874 1.620 12,6
1981 26.765 12.919 48,3 10.931 84,6 1.988 154
1982 27.115 13.101 48,3 10.866 82,9 2.235 17,1
1983 27.398 13.210 48,2 10.776 81,6 2434 18,4
1984 27.709 13.228 47,7 10.359 78,3 2.869 21,7

Source: Ministry of Labour and Social Security, 1974-1984 and Boletin de Estadisticas Laborales, 1974-1984.

Table 3. Trends in employment and unemployment in Spain (1985-
1990) (in thousands)

Population No. of Rate of No. of Rate of No. of Rate of
Year of workingage  activepersons  active persons employed employment unemployed  unemployment
1985 28.036 13.346 47,6 10.412 78,0 2.934 22,0
1986 28.908 13.781 47,7 10.820 78,5 2.961 21,5
1987 29.307 14.298 48,8 11.355 79,4 2.942 20,6
1988 29.764 14.621 49,1 11.773 80,5 2.848 19,5
1989 30.173 14.819 49,1 12.258 82,7 2.561 17,3
1990 30.496 15.044 49,3 12.620 83,9 2.424 16,1

Source: Ministry of Labour and Social Security, and Boletin de Estadisticas Laborales, 1992.

two or moreyearsrose from30 per cent to 40 per cent; inadditiontherewas also ariseinthesize
of the group which had not found afirst job).

Furthermore, the growth in employment occurred, to alarge extent, in new ways, with the backing
of legidative reforms on labour relations. an increasingly large number of the new jobs werein
the form of temporary employment - contrary to the ideal model of socially acceptable
employment, and thisled to severe social and labour tensions. Thistype of employment involved
more than 2.5 million employees, amost a third of the total, and increased to a size which was
unknownin the other economies of the European Union. The branches of the economy with the
largest percentagesof temporary workersare, leaving aside agriculture, the building industry (57.2
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per cent), hygiene and cleaning services (49.2 per cent), personal and domestic workers (46.7 per
cent), catering and hotel industry (46.1 per

Table 4. Trends in employment and unemployment in Spain (1991-
1994) (in thousands)

Population No. of Rate of No. of Rate of No. of Rate of
Year of workingage  activepersons  active persons employed employment unemployed  unemployment
1991 30.586 15.125 49,5 12.559 83,0 2.566 17,0
1992 30.931 15.193 49,1 12.145 79,9 3.047 20,1
1993 31.374 15.405 49,1 11.723 76,1 3.682 239
1994 31.500 15.457 49,1 11.756 76,1 3.745 24,2

Source: Own table based on Active Population Survey, third quarter, 1994 and Boletin de Estadisticas Laborales, 1992.
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cent), the footwear and clothing industry (38.5 per cent) and teaching and research (38.4 per cent)
(Ministry of Labour and Social Security, 1993).

It was during these years that foreign worker immigration "took off"; thisimmigration was, to a
large extent, irregular from the administrative point of view and, for this reason, these workers
became incorporated more readily into the underground economy. Economic immigrants from
abroad were frequently to be found in the sectors mentioned above.

(C) Theperiod 1991-1994

In 1991, expansion came to an end and a new recessionary cycle began; even though signs of an
economic recovery were detected in 1994. Whatever the case, it cannot as yet be stated that the
labour market trends have beenreversed. Over thisfour year period, 800,000 jobswerelost, and
unemployment rose by 1 million; at the end of 1994, there were, according to the Survey of the
Active Population, 3.7 million unemployed (24.2 per cent of the active population).

The largest | oss of jobs has taken placeinindustry (-518,000), followed by agriculture (-227,000)
and construction (-194,000); the service sector hasmanagedto create just 16,000 jobs after having
marked up a fall-back during 1992 and 1993, a situationwhich had not previously been seen. The
outcome of these changes has been alarge increase in the percentage of the total active population
employed in the service sector (59.9 per cent), at the expense of industry (20.8 per cent) and
agriculture (9.4 per cent), whereas the figures for the construction sector (9.1 per cent) arelittle
different from those for 1975.

The start of this period coincided with the introduction of a process of regularization of foreign
workers, asaresult of which some 100,000 persons obtained work permits. At the same time, the
Government established a policy of regulating migration flows, and the concrete outcome of this
was the establishment of an annual "quota' of immigrant workers. The legal (and, as a spin-off,
social) stability that these measures were intended to achieve has been undermined by the
employment crisis and the recession which has hit many of the sectors of the economy inwhicha
large percentage of foreign workers are concentrated.

2. Characterigticsof foreign labour in Spain

2.1. Quantification and relative size

It is not possible, on the basis of the availabl e statistical sources, to develop adetailed picture of
the historical trends in foreign labour in the Spanish economy. The most recent censuses and
population patterns underestimate the number of foreign residents and workers (LOpez de Lera,
1991 and Colectivo o€, 1993.a); for its part, it was not until 1987 that the Ministry of Labour
started offering " stock™ stati sticsof labour permitsand, up until 1992 - whentheresults of thel atest
process of regularization of foreignersin 1991 had beenincorporated into the statistics- there was
no adequate approximation of the real size of the labour market. However, in view of these
limitations, the result is a"snap shot" of the situation as it stood at the end of 1992, based asit is
on the number of lawful foreign immigrants.
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The "stock™ of labour permits, as at 31 December 1992, amounts to 139,421 foreign workers; if
we add to these the European Community citizens who were in possession of awork permit for
employment by athird party as at 31 December 1991* (46,468), the total figure for lawful foreign
wor ker swasalmost 186,000 per sons. By comparing thisfigurewith thetotal number of employed
persons in the final quarter of 1992 (12.1 million), we can see that, for every 100 employed
per sonsin the Spanisheconomy, only 1.5 are of foreign nationality. Asfar as the number (3.05
million) of persons currently unemployedisconcerned, thetotal number of labour permits awarded
to foreigners amounts to scarcely 6 per cent of thisfigure. Onthe basis of thisfirst approximation,
it may be concluded that the phenomenonis not one of massive proportions and, consequently, is
not having any appreci ableimpact onthe country'seconomic structure. Neverthel ess, thisstatement
may be modified somewhat if we refer to specific economic areas and branches of activity.

2.2. Diverdty of origin

Theforeign labour populationis characterized by bothits limited size and its pronounced internal
heterogeneity (both in relation to national origin and demographic characteristics), and this is
reflected in specific forms of labour market insertion (economic sector, branch of activity,
occupational status or geographical area of residence).

If we look at the two major geographical areas from which the immigrants came, classified by the
position of the countries of origin in the international economic order, we may categorize foreign
workers as coming fromthe "first" or "third" world?. Using thisclassification, it will be seenthat
some 70 per cent come fromtheless-devel oped countries; nevertheless, nearly athird arenationals
of countriesin the "North". If we employed asociological instead of alegal criterion, we would
classify Portugueseimmigrants as coming fromthe " South”; however, evenif thisis done, we still
find that 24 per cent of the foreign workers come from "rich" countries. Obvioudly, it is not
possible to equate the national origin of an immigrant with a specific social position: not all the
workers coming fromthe "South" arelow-cost, unskilledabour, neither are all those coming from
the "North" technicians or company executives. Nevertheless, it seems important to highlight this
diversity of origins, especialy as, since 1992, the mgjority of the quota from the "North" has
disappeared from statistical controls; thiswill, of course, tend to accentuate this group's "lack of
vishility" in the future.

If we classify foreign workers by regional blocks of origin (see Table 5), we can see that two
regions, the Maghreb and the European Union, supply more than half the lawful workers (55 per
cent), and only three others exceed the 5 per cent mark: South America, the Far-East and non-
Maghreb Africa

The internal variety of the foreign population becomes even more clear when one analyzes the
country of origin. Among the ten countrieswhich have provided more than 5,000 workers, six are
fromthe"South” and four from the European Union. However, only Morocco stands out fromthe
rest since it accounts for 28 per cent of all foreign workers (52,501); avariety of countries are
located around the 5 per cent level (10,000 workers): Portugal, Argentina and the United Kingdom,
followed by Germany (8,600), the Philippines, Peru and France (somewhat morethan6,000); and,

1 Sef-employed persons do not need to apply for awork permit. Consequently, the figurewe give for Community workersis a
minimum one to which should be added an unknown quantity of salf-employed persons.

2 Under "first world", we include the countries of the European Union, the EFTA, North America, Japan and Oceania; the
remainder which includes both the so-caled "second" and "third" worlds (Latin America, ASa excluding Japan, Africaand Eastern
Europe) are grouped together under "third world".
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finally, Chinaand the Dominican Republic have supplied somewhat morethan 5,000 workerseach.
These ten immigrant colonies account for twothirds of al foreign workers; the remaining 33 per
cent represent arange of over a hundred nationalities.

2.3. Characteristics of lawful Moroccan workers

Out of the total of 52,501 Moroccanworkersin Spain holding avalid work permitin 1992, 75 per
centweremales(44,809); of these, 32,609 were doing jobs which are not connected to the primary
sector (agriculture, livestock farming, fishing, etc.). From the geographic point of view, these
M oroccanworkersare not homogeneoudy distributed throughout Spanishterritory. Onthecontrary,
the datain Table 6 show a marked concentration in two provinces. Barcelona and Madrid group
together 51.8 per cent of this population and 54 per cent of the males under 25 years of age. Behind
them, come the other two Catalan provinces (Gerona and Tarragona) followed by Malaga,
Andalucia, thearchipel agoes (the Canary and Bal earicislands) and part of the M editerranean coast
(Murciaand Alicante). Thisdistribution is aso to be seen from map No. 1.

Table 7 shows the breakdown by age groups: 17.4 per cent are in the age range (20-25 years of
age) whichhasbeen proposed for the general researchmethodology for all countries. Furthermore,
at the end of 1992, some 6,000 Moroccan workers were aged 25 years or under. If we andyze the
characteristics of this population, thiswill allow usto adjust the design of the field work.

3. Justification of thelocations and sector s selected for
the actor tests

The geographical localitiesinwhichthereis asignificant presenceof young Moroccans malesare
Madrid, Catalonia, the Mediterranean coast and both archipelagoes. The selection of Bar celona
and Madrid for carrying out thefield work isan obvious one. The advisability of choosing a
third area merits considerabl e reflection. On the one hand, it should be pointed



Table 5. Origin of foreign workers by regional blocks, 1992

Origin %
Maghreb 29,9
European Community 25,0
South America 16,2
Far East 9,2
Rest of Africa 6,0
Central America 44
Eastern Europe 31
EFTA 2,1
North America 19
Near East 1,0
Japan 0,7

Source: Our own elaboration using data from the Ministry of Labour and Socia Security, 1992.

Table 6. Non-agricultural Moroccan workers (males), Province of
residence (in %), 1992

Total <25years of age

Barcelona 27,0 26,4
Madrid 24,8 28,0
Gerona 9,2 8,3
Tarragona 3.8 44
Malaga 3,7 2,3
Las Pamas 3,0 3,2
Balearics 2,9 2,0
Murcia 24 2,3
Alicante 2,2 2,3
Remainder 21,0 20,8
Tota (32.609) (6.152)

Source: Our own elaboration using data from the Ministry of Labour and Socia Security, 1992.
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out that the presence of Moroccan workers in the remaining provinces (in the non-agricultural
sectors) isquite insignificant inrelationto their total employment, and this might have an effect on
employer behaviour inhiring practi ces. employerswould probably havelittl eexperience of labour
relations with foreigners, and theimages and prejudices they have about thislabour supply would
be lacking anempirical base. Second, it does not seemadvisabl e to select Gerona and Tarragona,
in spite of their quantitative significance, in view of their closeness - and not just geographical
closeness - to Barcelona. Furthermore, the specific circumstances of the Balearic and Canary
islands (island environment, relatively isolated from the rest of the Spanish labour market) make
these areas aspecial case and perhaps scarcely representative of the work force dynamics which
exist in the remainder of the country.

Inview of thiscombinationof circumstances, our inclinationhasbeenfor the Province of Malaga,
where the employment structure, centred as it is on the tourism sector, offers a specific profile,
clearly differentiated from that of Madrid and Barcelona. Table 8 shows the breakdown by
economic sectors of the Moroccan males of less than 25 years of age, ineach of the three above-
mentioned provinces, and thetotal for the whole of Spain. It will be seenthat, asfar asthe average
profile of the country is concerned, it isindustrial employment
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Table 7. Non-agricultural Moroccan workers (males), age structure,
1992

Number %

Less than 20 years 559 1,7
From 20 to 24 years 5.593 17,2
From 25 to 29 years 8.488 26,0
From 30 to 34 years 6.545 20,1
From 35 to 39 years 4.558 14,0
From 40 to 49 years 4.349 13,6
50 years and more 1.982 6,1
Age not determined 535 1,6
Total 32.609 100,0

Source: Ministry of Labour, prepared with our own 1992 data.

Table 8. Moroccan males of less than 25 years of age
(broken down by economic sector and province)

Province Industry Construction Services Tota
Barcelona 26,9 36,1 37,0 (1.625)
Madrid 11,0 46,4 42,6 (1.723)
Malaga 6,4 57 87,9 (141)
SPAIN 17,7 34,3 48,1 (6.152)

Source: Ministry of Labour and Social Security, 31 December 1992, our own elaboration.

Table 9. Proposed number of usable tests to be carried out
(broken down by economic sector and geographical region of

analysis)

Unit Industry Construction Sarvices Total
Barcelona 30-35 20-25 20-25 75
Madrid — 35-45 35-40 75
Malaga — — 25 25
TOTAL 30-35 55-70 75-90 175

which is more important in Barcelona, the construction sector in Madrid, and services in
Malaga. If we analyze the actual employment situation inthese three sectors by branch of activity,
we will see that only inBarcelonaisthereanindustrial branch of significant size (10 per cent) in
the total of employed Moroccans: that of the textile/ready-made clothing/leather sector. Among the
services, thosethat stand out aretheretail trade, hotelS/catering (17 per centin Malaga, 15 per cent
in Madrid, 11 per cent inBarcelona) and domestic services (21 per cent in Malaga, 9 per cent in
Madrid, 6 per cent in Barcelona). Asfar as constructionisconcerned, thissector i s of conspicuous
importance in Madrid (46 per cent) and Barcelona (36 per cent).

Theresearchdesign proposed for Spainwasderived fromdata summarized above and accentuated
in the sample the weight of the sector with the greatest presence in each geo-
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Table 10. Usable tests in each geographical region broken down by
sector
(actual sample and proposed sample)

Total Services Construction Industry

Madrid 248(100) 185(74,5) 63(25,5) (0,0)
(55,4) (68,2) (54,5) (0,0)

Barcelona 107(100) 38(33,3) 27(31,0) 42(35,7)
(38,0) (21,0) (45,5) (100)

Malaga 30(100) 30(100) (0,0) (0,0)
(6,6) (10,8) (0,0) (0,0)

Actua 385 253 90 42
Proposed 175 75-90 55-70 30-35

graphical region(see Table 9). In thisway, in Madrid, priority was givento the construction and
service sector, in Barcelona to indugtry, services and construction, and in Malaga to the
hotel/catering branch. Moreover, the areas in which employment offers were to be searched for
was extended to the public and private sectors (without excluding possible mixed undertakings);
for the purposes of the study, undertakings were classified as being in one of three sizes: small,
with lessthan 10 workers; mediumwith between 10 and 99 workers, and large, with more than 100
workers.

Asisstipulated inPart 111, 3.2, the size of the sample should be at |east 170 cases so asto ensure
that the results obtained owe nothing to chance. In implementing the research, this figure was
exceeded to such adegree that, as may be seen from Table 10, the geographical region of Madrid
and the service sector have acquired a value of independent samplesin their own right.

Part I11. Description of the technique applied:
in situ verification tests

Aswe have already pointed out, the proposed technique of "audit testing” or "in situ verification
testing” for the study of worker discrimination at the time of hiring is based on the "natural
experiments’ tradition in sociological methodology; i.e., technical applications in real life
situations. Specifically, the scenario under consideration involves a person with the decision-
making power to allocate ajob, which he himself is putting on offer, to persons offer, to persons
applying for this job. Two actors with similar qualifications and appearance make up a team of
applicantsfor thisjob, and they pursue exactly the same procedurewith the same employer inorder
to obtain the job which is on offer. The job offers may be identified by any means (newspaper
advertisements, public or private placement agencies, informa networks, announcements at the
work premisesthemselves, etc.); the applicant approachesthe employer either throughthe entrance
of the works premises, by making atelephone call or by making awritten applicationfor the job.

The genera principle which shapes the whole procedure is that the applicants haveto follow the
normal practices of theareainobtainingajob. Asfar asthe applicants are concerned, the task was
to put together ateamof two peopl e, one of whombelonged to the selected immigrant group, with
the other being a national; they were required to embody, to an equal
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degree, all the characteristics relevant to the decision that the employer would be required to take
inorder to select one or the other. The sole difference would be the candidate's national or ethnic
origin, so that the preference given to one or other of them may be attributed to this variable.

1. Preparingthe"actors' and " situations' for study

1.1. Selecting the" actors"

The basic criterion for selecting the actors was that of having the conventional appearance of a
semi-skilled job applicant. The task was to put together teams of two actors who were able to
present themselves as semi-skilled job applicants, and have a high chance of obtaining the job.
Appearance was judged with regard to the above-mentioned conventiona type and in the mutud
relationship between the two components of the team, i.e., external similarities such as weight,
height, way of dressing, etc., and similarity in relational capabilities, ability to improvise, etc.
Moreover, each actor, for his part, had to be "credible" as being someone from the environment
of national or Moroccan young persons aged between 20 and 25 years. Finally, each actor, looked
at independently, had to be interchangeable, so that the team of two actors had not always to be
made up of the same individuals. The essential condition which was imposed on the actors was
their time availability for thiswork (full day), asacounterpartthey received atwo-month, full-time
employment contract.

Although the unitof analysisis Spain, threegeographical regions (Madrid, Barcelona and Maaga)
were designated for the application of the tests. Each of the three hasits own particularities, such
as language. In Catalonia (Barcelona), the language spoken is different from that spoken by the
majority of people in Spain and, in the two other geographical regions, the Castilian Spanish
spoken has a marked accent which indicates the origin of the speaker. In addition, in the case of
Barcelona, there are very few Moroccanimmigrants who can speak fluent Catalan. This situation
made it necessary to deal with the difficulty of the same team of actors undertaking all the testsin
the three geographical regions, and consequently specific teams were set up for each one of the
three regions in question. The Moroccan colony in Spain, for its part, has characteristics which
were taken into account when the actors were being selected: one of these characteristicsis the
diversity of originwhichisexpressed by different languages, family networks and diverseorigins,
etc. Since prior knowledge had been obtained about the colony, it was possible to make due
allowance for thisinterna composition when the time came to look for suitable candidates.

Inlooking for and selecting the candidates, two principles were applied:
(& make use of established networks:

- Whenworking with the Moroccan colony, it was possible to count onthe help of mediators
from the colony's own associations and informal networks (AEME, ATIME, CITES, Bayt
Al Taquafa, and "Malaga Acoge") who put forward candidates from which to select;

- Inthe case of young national s, use was made of the networks of the persons responsible for
the field work in each geographical region: Colectivo 10é in Madrid, Desenvolupament
Comunitari in Barcelona, and "Maaga Acoge" in the Province of Malaga;

(b) obtain the help of experts in the selection of the candidates (adequate profile) and for
carrying out the legal formalitiesin drawing up the work contract with these persons for the
test period.

Once the candidates had been picked, they filled out a standard formwhich served asthe basisfor
the first personal interview with each of them. Following this, a pre-selection procedure was
carried out so asto put together the group of candidates who would receive specific training. The
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resultant characteristics of the candidates were as follows: for the nationals, student or young
unemployed person, with mediumor higher education (in one case, the candidate had actually been
trained as a professional actor); for the Moroccans, unemployed, with experience of working in
Spain, and student in Morocco with experience in casual work. In Barcelona, the importance of
being bilingual decided usto select a Moroccan who was fully fluent in the Catalan language (a
second-generation Moroccan), and a second Moroccan who spoke Catalan but could not write it
(thisis the most common situation amongst Moroccan immigrants).
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The teams of actors were constituted independently in each of the three regions. In the case of
Barcelona and Madrid, candidates were auditioned until three pairs of national and Moroccan
actors were selected; two of these began carrying out tests ineach region, and the third remained
in reserve. In Malaga, since the number of tests was smaller, two pairs of actors were selected,
and one of these commenced the tests. In both Barcelona and Malaga, it proved necessary to have
recourse to one of the reserve actors; in the first case, this was anational, and in the second case,
aMoroccan. In each of the three areas, there were two team supervisors who had been specially
trained; in Malaga, one of these was a Moroccan.

1.2. Preparing theteamsand local operating bases

Ineach of the three areas, work was started on preparing the teamby training the teamsupervisors
and preparing the local operations base (premises, telephone line, telephone with hands-free
operationand facilitiesfor recording conversations, filesfor writing and archiving the caseresults,
etc.). The supervisors began their training in July 1994 by reading up the basic documents of the
ILO project and the research manual (Bovenkerk, 1992). The supervisorswere thefinal resource
in the search for candidates.

Once the candidates had been sel ected, they were given specific preparation before starting their
work. The training was carried out in accordance with the method proposed by the ILO
(Bovenkerk, 1992, pp. 20-21):

$ In the first session, a presentation was made of the general ILO project "Combating
discrimination against (im)migrant workers and ethnic minoritiesinthe world of work", the
four activities that it contains and, more specifically, the first of these activities, in relation
to which the candidates were to carry out their operations,

$  The second session was devoted to adapting the candidates' biographies to the required
semi-skilled job application situations. age, professional qualifications, education or
additional skills, real or fictitious experience, etc. The criterion employed was to achieve
maximum coherence between the various aspects (for example, declared age and claimed
years of experience, and date of end of studies, etc.). Altogether, subsequent experience
made it necessary to change certain aspects so as nottolosejob offers;inthisway, it proved
possible to apply for jobs whichrequired considerable experience and placed the real age
atthelower limit (20 years), usng arguments suchas" | amthe sonof aspecialistinthisarea
and have learned the trade in my father's own workshop”, etc. Inaddition, it was necessary
to lay down other details such as the candidate's name (to clearly specify the Moroccan or
national origin), address (depending onthe zone inwhichthe work was on offer), telephone
number so that employers could make contact without interfering in the candidate's family
life, etc.;

$  Sessions three and four were devoted to preparation for the search for job offers and,
subsequently, to training in self-presentation. Both sessions were run on the basis of group
dynamics. Selection of semi-skilled job offers was made through actual newspaper
advertising, with arguments being made about suitability and team preparation of the
pertinent curriculafor bothactors. Usingasimulations approach, telephone calls were made
applying for the job that had been advertised, first one candidate and then the other; at the
other end of the telephone line, the trainer replied and raised all foreseeable difficulties so
as to stimulate the candidate's ability to improvise. A basic script was developed for the
telephone call, and thiswas adapted to matchthe job offer. The conversationswererecorded
onataperecorder and were subsequently analyzed and commented on by all the candidates,
the supervisors and the trainer, who pointed out the strong and weak points. The interview
was worked on in the same way by means of simulated training; this was done in the
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presence of the other candidates, the supervisor and the trainer who, subsequently, pointed
out which aspects had been successful and which areas of self-presentation needed to be
rectified. In this way, each team was trained to work as a group and to follow the same
procedure as the team member who wasthe first to make acall or undergo aninterview; and

$  The last two sessions were devoted to strengthening the whole process. During these
sessions, the candidates and supervisors took the initiative on each point, making real test
calls, making adjustments to the curricula of the team members, searching out real
undertakings and job offers to test the experiment, etc. In order to ensure a uniformcheck of
each case or test, a "case summary file" was made up in which was entered the number of
the case, data about the undertaking, the work being offered, and the result of the telephone
call; a second file, the "interview summary sheet", recorded details of the results of each
interview and the characteristics of the undertaking (whether it has other immigrant
employees, etc.) and of the zone in which the undertaking was located. The first file was
filled in by the supervisor together with the actors at the time of the telephone call; the
second was completed by the actors at the end of the interview and, then, finalized with the
supervisor.

1.3. Selectingthe situationsfor thetests

As has already been indicated, in each geographical regionin which the tests were to be carried
out, a sector or sectors were selected for application of the tests: in M alaga, the hotel/catering
branch; in Madrid, services and construction; and in Barcelona, services, construction and
industry. In order to ensure that a uniform procedure was followed, in each of the selected
geographical regions, work was carried out on classifying the "branch of activity" (National
Classification of Economic Activities, 1974), "occupation or profession” (schedules in the
National Classification of Occupations, 1979) and "coursesfollowed" and "level of education.
Inanother context, to find a solution to the question as to whether the term™ semi-skilled” referred
to the worker or to the job, it was decided that this was something which related to the job
applicant (curriculum, qualifications, etc.).

Inprinciple, thesearchfor job vacancies wastargeted at al | typesof work: temporary or long-term,
full-time or part-time, etc., provided the candidate was to be employed inawage-earning capacity.
Two types of difficulty were encountered: on the one hand, there were the recent operations in
Spain of intermediary placement agencies which, more than offering actua employment, are
searching to build up an extensive data base of possible candidates to use as and when the need
arises; on the other hand, there was the considerable number of offers of employment as
commission-earning salesmenwhich, beneath an apparent employment rel ationship, conceal work
as aself-employed person. Oncethe intermediary agencies had beenidentified, their employment
offers were rejected systematically, and only the first one was retained so that it could be added
to the number of usable casesinthe sample, together with the behavioursrecorded; offersfor work
as aself-employed salesmen were all regjected on the grounds that they did not meet the minimum
requirements for the tests.

1.4. Searchingfor job offers

The search for job offers was carried out in three ways:

(& informal channds: usualy through personal contacts (friends, acquaintances, ethnic
networks, etc.);

! These classifications are those used by the National Statistics Institute in drawing up its own basic |abour statistics.
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(b) spontaneous presentation: turn up at the factory, establishment or work site gate and ask
for work (whether or not there is any explicit demand), and

(c) formal channds: throughavariety of intermediaries, such asnewspaper advertisements and
other communi cationmedia, governmental employment agencies(INEM in Spain) or private
employment agencies (only recently established in Spain, with an operating approachwhich
is still open to discussion).

Several studiesonthe searchfor and accessto employment in Spain have brought to light important
factorsconcerning the significance of the various channels(formal and informal) (Reguena, 1991).
In generadl, there is a discrepancy between the search channels and the channels of access to
employment; the search for a job is made more by formal channelswhereas accessis achieved by
informal channels. Nevertheless, we should like to add, there are sectors of the labour market in
which job search and access to employment take place through formal routes (for example,
employment by means of acompetitionor examination) or informal routes (for example unskilled
jobs in the construction industry and highly qualified employment or posts of confidence in the
services). Asfar asthesocial networkswhichestablishinformal channel sare concerned, they tend
to build up a structure which isin paralel with official arrangements through which jobs are
allocated inaindividualistic way (specific work for specific individuals). The informal channels
show themselvesto be more effective for obtaining work in periods of the economic cyclewhich
are unfavourable to employment (lots of job seekers and few job offers). Nevertheless, the
effectiveness of the informal channels declines asthe level of qualification demanded by the job
increases, except at the highest levels or for jobs of specia confidentiality. According to studies
carried out in other countries, these same channels may also lead to discrimination, even though
of an indirect type, against specific ethnic minorities.

From what has been said above, it is possible to explain the following tendencies inthe Spanish

labour market:

(& the distance that exists between job search through formal channels (in particular through
newspaper advertisements) and the ineffectiveness of these channels in getting hired. Inour
case, atotal of 552 valid job offers of this type were identified but these led to only 26
hirings. Without taking these circumstances into account, the method applied devoted
considerable effort, with rel ative success, to the search for job offers; however, it achieved
minimal results in obtaining access to employment, and does not refl ect the true situation of
labour market dynamicsin Spain,

(b) theeffectivenessof informal channels (inrelationto hiringsinparticular, butalso, incertain
segments of the labour market, to the identificationof job offers) canscarcely be put to profit
inthe procedure employed: thereis no publicity for such offers nor isthere any opportunity
for the two actors to present themselves simultaneoudly;

(c) ashasbeenseeninthisstudy, the formal channels are scarcely suited to the searchfor low-
skilledjobsand jobsinthelessthanformal sectors (such asthe constructionindustry), where
itisthe informa networks which predominate. It has al so been seen that, in the construction
industry and inlow-skilled jobs, the dynamics of hiring do notfitinwith the sequence of job
identification/application/interview; instead the interview is replaced by immediate
placement on the work site, which takes the place of an aptitude test, and

(d) the method used presupposes that the two groups of actorstested, nationals and immigrants,
move in the labour market with the same dynamics. Nevertheless, according to a study
carried out by ourselves in the construction sector in Madrid, on the basis of two similar
samples, the one national and the other Moroccan, we found that both groups usually use
informa networks to identify and obtain employment; however, whereas 48 percent of
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nationals have recourse to family and friends networks, the Moroccans nearly aways (81
per cent) have to resort to going directly to the undertaking or work site (an approach used
by 32 per cent of the nationals (Colectivo 10€, 1995)). Since they do not have their own
(family or ethnic) networks for getting work, the Moroccans go straight to the undertaking.
Fromthe employers point of view, the more comprehens ve explanationmay be that of Centi
who makes a distinction between three ideal types of work force mobilization networks:
Moroccans come together in spontaneous or "deterritorialized" networks and are hired for
jobs with no opportunity for promotion (they do not enter into the undertaking's interna
network), accessing employment without the undertaking having approached them (i.e.,
without taking into account its usua relational networks). The other types of networks are:
the"territorialized" or specific network, wherethe undertaking usesexisting social networks
to attract empl oyees, and theseempl oyeeshavethe possibility of being promoted onthe basis
of experience and seniority; and the "reterritorialising” or general network, when the
undertaking opens its own recruitment area without circumscribing that of the relational
networks, and the opportunitiesfor internal promotionareregulated by testswhichrecognize
merit (Centi, 1988, pp. 43-66).

To summarize, it may be said that some of the various channels for identifying job offers have
proved ineffective (signing up on the INEM unemployment lists) whilst others have proved
unsuitable for the proposed method (" personal contact™ or "ethnic group networks" since they did
not offer the possibility for the two candidates to present themselves simultaneoudly). Fromthose
that remain, use was made in the majority of cases of the channel provided by advertisementsin
themedia the"jobsavail able- jobswanted" columns of general and local newspapers, magazines
specidlizing in job offers (Segunda Mano, Mercat de Treball, etc.) and local radio and TV
programmes. When these channel s had been exhausted, we turned to organi zations suitable for our
search (suchasFomento del Trabajo, in Barcel ona; youth information organizations; associations
for solidarity with immigrants, etc.). As alast resort, we resorted to personally scouring specific
areas to identify personal job advertisements. newsagents, notice boards in supermarkets, the
windows of shopsand bars, etc. The final result was that we fully filled the quotas we had set for
each geographical regionand, inthe cases of Madrid and the service sector, we managed to reach
asufficiently high number for these to have their own independent statistical validity.

In this search for job offers, the propositions allocated to the selected sectors of work were
respected for each geographical region. Nevertheless, the breakdown of undertakings by type on
the basis of size (large, medium, small) and ownership (private, public, mixed) was | ft to chance
on the supposition that in the total sample of usable cases, we would obtain a balanced
representationinthe job offers. Generally speaking, the results that were obtained with respect to
type of undertaking, broken down by size (large, medium, small) and ownership (private, public,
mixed) can be seen from section 4.2.3. Proportionally speaking, small undertakings offered two
out of every three jobs, medium-sized undertakings more than a quarter whilst large undertakings
did not manage to provide even one out of 11%; from another point of view, virtually all of the
offers came from private undertakings, and there were only four offers from public and two from
mixed enterprises.

! According to the results of the study already quoted for Catalonia, 94 per cent of the workers interviewed worked or had
worked in undertakings with less than ten workers and three out of every four, in firms with less than five workers. See Solé and
Herrera, 1991, p. 37.
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2. Test application procedure

2.1. Formal test application procedure

The adopted procedure specifies three stages (see Diagram 1) in which one of the two members
of each team can be "accepted or rejected” as the result of being preferred or not to the other
member of the team. At thispoint, the procedure comes to an end; a measure of discrimination or
inequality of treatment would have been obtained in one or other of the three stages.

Oncethejob offer had beenidentified, the fir st stage of the procedure began. Thetwoactorsfrom
a team made a telephone call applying for the job and indicating their willingness to attend an
interview to demondtrate their suitability for the employment in question. The interval between
telephone call s was about ten minutes and, for each new application, the order inwhich the actors
telephoned inwas changed so asto avoid any possibility that apreferencefor the first caller would
benefit one of the two applicants.

It was required that, inthe telephone call, it should be made clear through the applicant's accent,

name and statement of nationality that the person in question was ayoung Moroccan or anational.

The reply offered a variety of clear possibilities:

(@) thetwoapplications arerejected (the job hasjust been givento someone el se; neither of the
two applicants are suitable for the job);

(b) thetwo applications are accepted (both were suitable, but in some cases they were placed
on the waiting list together with a number of other applicants and "will be contacted”; in
other cases, both of the candidateswere invited for aninterview, inwhichevent they moved
on to the second stage);

(c) onlyone of the applications is accepted, either that of the national or that of the immigrant.

Diagram 1. Stagesin thetest application procedure

1st STAGE 2nd STAGE 3rd STAGE
— Application
rejected
Job offer
identified
— Noinvitation
for interview
— Application
accepted — Nojob
offered
— Invitation for
an interview

— Job offered
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In situations (a) and (c), the procedure comes to an end for both actors. In situation (a), what we
have are "valid but deficient cases’, i.e., valid for the total sample but inadequate for the
measurement of discrimination. Insituation(c), what we haveisinequality of treatment (acceptance
or rejection) favourable or unfavourableto each of the actors. The rest of the casesfavourableto
each actor gives us, for the first stage, the level of net discrimination against the actor who has
received less acceptances.

The cases that come under situation (b) above thenmove onto the second stage, and thisleadsus
to apoint in which:

(& neither of the two has been invited for an interview;
(b) both of them have been invited for an interview, and they go on to the third stage;
(c) only one of them has been invited for an interview, and

(d) theyarerequested to send inacurriculumvitae and subsequently areply will be given, etc.
however, nothing happens.

In situations (a), (c) and (d), the procedureis over for both of the actors. Inthe same way asin the
previous stage, the rest of the casesinfavour of one or other of the actorswill givethe level of "net
discrimination” against the one less favoured in the second stage. If we add up the cases of net
discrimination for both stages, we obtain the "net cumulative discrimination”.

Thethird stage appliesto cases that come under situation (b) of the second stage. The result here
may be that the two actors who have been summoned for an interview:

(@) donotgofor theinterview (arequest is made for tests that cannot be carried out, the jobis
located at a distance of over 100 kilometres from the operations base, etc.);

(b) both of them go for the interview but neither is given the job;
(c) both of them go for the interview and both are offered a job, and
(d) both of them go for the interview but only one gets ajob.

2.2. Incidentsin thethird stage

Thefirst two stages took place during the telephone call inwhichthe candidate applied for the job
that had beenidentified. Inspite of thedifficultiesinvol ved inthistelephone conversation, inwhich
the employer subjects the candidate to a brief interview, the training given to the teams and the
constant support from the supervisors resulted in a situation in which, in no instance, did the
employer have any suspi cionabout the applicants. During all stages, including the third one, which
involvesa"face-to-face" relation with the employer, on no occasionwere any doubts rai sed about
the integrity of the curriculum vitae which was presented or about the undertakingsinwhichit was
stated that the candidate had worked (although in one case, there were compromising situations
since the employer knew somebody in the undertaking in question).

The problem of the third stage, as far as the adopted procedure is concerned, is that it proved
impossible to carry out about half the interviews that were obtained (see Table 11, proportion
similar to that encountered in the study inthe Netherlands). Onthe one hand, requests for tests that
would demonstrate the suitability of the applicant's skillsfor the job cancelled out alarge part of
the effort that had been made until then; nevertheless, other circumstances such as the distance of
thejob fromthe place of application, the overlapping of interviews, failureto locate the premises,
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or finding that the premises were closed at the appointed time, etc., might be overcome by
expanding the resources of the research team.

On the other hand, the way in which certain less-formal sectors of employment operate stretches
to the limit the capacity of the method to functionin them. Whenajob vacancy has been identified
and the employer contacted, the next step is the employers response: "Comein and start work™",
jumping over the request for a selection interview and preventing the second applicant from
presenting himself .

3. M easurement of discrimination and statistical estimates

3.1. Measurement of discrimination at the time of hiring

The outlined procedure is a measure of the discrimination observed at the time of hiring. It is
intended to col | ect cases substantiating unfavourabl e treatment agai nst one of the two actors under
equal conditions for the job being offered and to demonstrate that such cases show systematic
behaviour on the part of employers. Consequently, it is assumed that many of the employers
decisions takenfor or against the migrant group would contrast with other similar decisions taken
about the national, with all of them entering into a chance-attributable margin which cannot be
attributed to discriminatory behaviour. For example, to verify whether a response given to the
second actor to phone up, is due to the fact that the acceptance of the onewho phonedinfirst means
that the employer considersthat the job has already been all ocated, makesit necessary for another
actor or the supervisor to make athird call. Consequently, whenit wastheimmigrant who had been
rejected, it was anational who thenphonedin, or vice versa; if thejob was still onoffer, this was
considered to be evidence of discrimination.

The measurement of discrimination offered by the procedureis simple: whenthereis acceptance
or rejection of one of the twoactors, and not of the other. Thissituation, inany of the three stages
of the procedure, is labeled as being strong evidence of discrimination. Nevertheless, in some
cases, the result of the procedure does not result in evidence of this type, i.e., when there is no
unfavourabl e treatment and both actors arrive at the same point in the procedure. Both of themmay
obtain employment, but are both of them offered the same job or under the same conditions?
Another exampleisthe interview, whether this occurs over the telephone or at the place of work:
one of the actors is given an extensive explanation of the characteristics of the job on offer,
guestions are asked about his suitability and heistreated courteoudy, whereas the other findsthat
difficultiesare placed in hisway and that he is sent off afew minutes|ater without hiscandidature
having beentakenserioudly. Thesesituations do not produce inequality inthe formal procedure but
inequality doesexistinactua practice; theevidence of discriminationisless strong thaninthefirst
Stuation.

We then have cases of unequal treatment (acceptance/refusal) and cases of treatment which
althoughapparently equalis, inreality, unequal. Both aspects will bedealtwithinthe statistical
results. Thefirstresult, whichprovidesstrong evidenceof discrimination, isunequal trestment and
offers an indication of a"minimum proportion of discrimination”; if we add to this the results of
the second type of inequality of treatment, whichinvolves|ess strong evidence of discrimination,
i.e. treatment which is apparently equal but which is, in redlity, unequal, we obtain an indication
of the "maximum proportion of discrimination” (see Part IV, 1.5).
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3.2. Statistical estimates

The ILO methodology is based on a statistical premise which makes it possible to establish
beforehand a "minimum index of discrimination” in order to reject the null hypothesis of no
discrimination: if the results are below the index that has been established, thereis no verification
of discrimination. The required minimum depends on the size of the sample (number of usable
tests=N) and the level of significance that has been laid down.

Everyresearch proposal is calculated onthe basisof certainexpectations. Specifically, thecurrent
methodology lays down two assumptions. First, that the job applications made by the two groups
of actors will be rgjected in 50 per cent of cases; in the remainder of cases, one or both of the
applications will beaccepted. Thetwotogether make up the total sample of obser vations, but the
second 50 per cent makes up the sample of usable casesfor the measurement of discrimination.
The second assumption lays down that it is necessary to obtain a difference of 15 per cent of
inequality of treatment between the two groups of actors (nationals and immigrants) in order to
consider that discriminationexists. This15 per cent differenceis the minimum proportion, below
whichitisaccepted that discrimination cannot be verified statistically; at a5 per cent significance
level, this minimum makes it possible to set aside the null hypothesis. Under these conditions, the
size of the sample of usable tests should be at least 170, on the basis of the following equation:

Squareroot of N = 1.96 sigma/.15 sigma

(N =the number of usabletests; 1.96 the value "z" assuming a 5 per cent significance level in the
normal distribution; and Sgma the standard unit of normal distribution).

The net discrimination index varies depending on the value of N, i.e., on the size of the sample.
When the sample size increases and more than 170 usable observations are made, the net
discriminationindex decreases; what al so decreasesthenisthe minimumrequired for rejecting the
null hypotheses at the same 5 per cent significance level. And the same may be said for the
converse: whenthe sample sizeis lower than 170 cases, the minimumdiscriminationindex rises.
In the case of Spain, the number of observations carried out in the total sample is 552; however,
the sample of usable cases is 385, and consequently the net minimum discrimination index or
"critical discrimination rate" to reject the nil hypothesis of non-discriminationislessthan 15 per
cent. The calculation of this "critical discrimination rate” is made using the following formula,
employed in numerous international studies:

Squareroot of N = 1.96 Sgma/CR sigma

(CR isthe "Critical Rate"; N the number of usable tests carried out; Sgma the standard unit of
normal distribution and 1.96 the value "z" assuming a5 per cent significance level for the normal
distribution).

For thisreason, in our case, the critical discrimination rate (the figure that must be exceeded in
order to set aside the null hypothesis of non-discrimination) is 10 per cent. In addition to the
general sample for Spain, we may also consider as sub-samplesthe three geographical regionsin
which the tests have been carried out, and the various economic sectors; in each case, thereis a
specific number of tests so that the critical discrimination rate variesinthe same proportion: 12.4
per cent in Madrid, 18.9 per cent in Barcelona and 35.8 per cent in Malaga (see Part 1V, 2.1).

3.3. Internal validity test

! For more information on this section, see Bovenkerk et a. (1995), pp. 12-14 and Bovenkerk, 1992, pp. 30-33.
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The soundness of the proposed procedure is based on the preparation of the actors so asto ensure
that their performance in the job application matches as much as possible the same pattern. A
statistical procedure is employed to determine whether, in a systematic manner, agiven actor in
different teams or a given team in different stages of the gpplication obtains a higher success or
failure rate thanthe others. If we presume that the two teams of actors, i.e., two national actors that
we will call A and B, and two Moroccan actors, C and D, carry out the same number of tests out
of atotal of 100, and that they make changes between themselves to form two combinations, we
obtain the following table:

a. Combination b. Theoretical c. Actual

of actors results results
AC BC 25 25 10 30
AD BD 25 25 30 30

The theoretical or expected resultisthat all of them will operate at anequal level and will obtain
the same outcome; however, if in an empirical situation, adeviation should occur (inthe example
given, teamAC has obtained ten successes whereas all the other combinations have obtained 30),
thispoor resultwill beattributed to theteamin question. The statistical approach selected to verify
this situationis the chi?testwhichmakesit possible to determine whether the frequencies obtained
empirically differ significantly from those that are expected under a certain combination of
theoretical assumptions. The greater the differences between the observed results and the expected
results, the greater will be the chi? value; only whenall the results are equal will the chi? be equal
to zero, and the distribution normal. It isinteresting to know whether the discrepancy between the
results will have a given probability of occurring by chance; if itisgreater thanwe are prepared
to accept, we will be in a positionto reject the null hypothesis of absence of difference. Inatable
of 2 x 2, aswas used inthe example, thereis only one degree of freedom(if oneisknown, the other
vaueisgiven) andfor a0.05level of significance, the chi? value is 3.84. Inthe proposed example,
the chi?resultis12,i.e., it considerably exceedsthevalue of 3.84, and thisdeviationis attributable
to the results obtained by teamA C whichbroughtinnine of the 12 points. InPart 1V, 1.6, the results
of this statistical approach for the testsin Spain are presented and the congruity of this approach
is discussed.

Part 1V. Results

The "audit testing” was carried out in Spain between the months of September 1994 and January
1995 in a staggered fashion: work was started in Madrid in September and concluded in
November; in Barcelona, it was carried out between October and December and, in Malaga, from
mid October 1994 to the end of January 1995. Inthe case of Malaga, it proved necessary to prolong
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the test period due to the sector that had been sel ected; thiswas done so asto benefitfromthe peak
that occurs in this town during the Christmas and year-end period.

During the five months of testing, atotal of 552 valid tests were carried out, i.e., casesin which
job offers were identified by some means of publicity, and contact was made by the two actors
which formed the team; in those cases in which contact was made by only one actor or no actor at
all (due to an error in locating the establishment, because it was impossible to wait for the
employers call, etc.), the case was considered invalid. Out of the 552 valid cases, 385 were
usable for calculating discrimination against one of the actors who carried out the tests: the
national or Moroccan actor. The 167 remaining cases are the tests carried out in which neither of
the two applicantsin a given team was accepted because the job was already given to somebody
elseor for another reason (these were considered valid but defective, inview of the fact that they
were not usable in the above-mentioned meaning).

1. Reaultsof the samplefor Spain asawhole

This section brings together the results for the sample for Spain as a whole; given below is an
analysis broken down by the three geographical regions (Madrid, Barcelona and Malaga) and by
the sectorsconsidered (services, constructionand industry). In presenting the results for the sample
as awhole, we deal first with the cases of inequality of treatment in each of the three stages of the
test procedure (see Table 12). Itis necessary to consider the net discrimination that was found as
the proportion or minimum rate of the discrimination against the group of actors affected.
Thereafter, we present the results of the so-called treatment whichisapparently equal butinreality
different (Table 13) and, finally, the combination of both treatmentswill be found in Table 14. It
isnecessary to consider the net discriminationreflected in Table 14 asthe proportionor maximum
rate of discrimination.

1.1. Inequality of treatment
1.1.1. Results of thefirst stage: " telephone application”

In the first stage (see Table 11), there were 269 cases of equality of treatment (1.1.2, (a) "both
applications accepted"), (69.8 per cent of all the usable cases), inwhichboth actors were briefly
interviewed over the telephone, whereas there were fewer cases of inequality of treatment: 116
cases, 30,2 per cent of the usable tests. In these cases, the Moroccan actor was given preference
over the national actor on 10 occasions (1.1.2, (¢)), whereas preference was given to the national
actor over the Moroccan actor on 106 occasions (1.1.2, (b)). Thisindicated that, to thisextent, the
Moroccanactor wasgivenunequal and wor setr eatment incomparisonwith histeamcompanion.

Theinequality of treatment isthe result of acceptance or rejection inthe telephone interview. In
the course of the examplesthat follows, it was possible to observe agradation which ranged from
direct and explicit rejection ("not for foreigners’, "only for Spaniards"), through the imposition of
stricter requirements for the immigrant thanfor the national, up to "kid glove" answers, but always
with the same rejection results. Neverthel ess, the most common responses, especially intheservice
sector, were those of a standard type: "the job

isaready filled", "the personinchargeis not there”,
examples:

wewill call youback™). Let uslook at some

(a) Explicit rejection
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Case 87, Barcelona
First telephone call (national actor)

$ Employer: Technical service, what can | do for you.

$ National: Hello, good day. Look, | am calling about the advertisement that you have put in

"Primerama’.
$E.: Yes.
$ N.: That you need an electrical equipment technician. | was four years with Corberé.
Table 11. Results of the in situ verification tests, Spain
First stage

Telephone calls
1.1. Vdlid cases (total sample)
1.1.1. Neither applicant accepted (valid but defective)
1.1.2. Usable cases
a) Both applications accepted
b) Only the national accepted
¢) Only the Moroccan accepted

First stage: Net discrimination (b-c)
Net discrimination (%)

Second stage

Invitation for an interview (in the telephone conver sation)
2.1. Neither actor invited

2.2. Both actors invited

2.3. Only the national invited

2.4. Only the Moroccan invited

2.5. Cases pending

Second stage: Net discrimination (2.3-2.4)
Net discrimination (%)
Cumulative discrimination (1st+2nd stage)
Cumulative discrimination (%)

Third stage
Job offers (in the interview)
3.1. Interviews for both actors
3.1.1. Not carried out (proof requested, etc.)
3.1.2. Interviews pending
3.1.3. Interviews carried out
a) Job not offered
b) Job offered only to the national
¢) Job offered only to the Moroccan
d) Job offered to both actors

Third stage: Net discrimination (b-c)
Net discriminacion (%)
Cumulative discrimination (1st+2nd+3rd stage)
Cumulative discriminacion (%)

Criticd discrimination rate

552
167

269
10

249

269
112

23

78
32,7

10,0
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$E.:
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.. You were with Corber6 for four years, and you know how to do washing machines and all

that?

. Yes. | have repaired washing machines, heaters, refrigerators. Everything.

Have you got acar?

Yes, | have got an Express.
Good, what is your name?
My nameis Salvador ...

$ E.: Just amoment. So then, you have experience with all types of washing machine and more. So

$N.:
$E.

then, let's see, you need to call by; its more or less noon.
When do you want me to call by?
L et*s see, come tomorrow, let*s say at 10 o*clock.

.. Tomorrow?

.- Yes, yes, you*ll come then?

.. Yes, great.

.- Right, until 10 o*clock tomorrow, we*ll be expecting you, OK?

.. Yes and what*s the firm’*s name?

. It*s called XX.

.. And what was | going to say, isit very big, how many workers do you have here, what*s the

firm like?

.. The boss will explain that here; everything.

.. And what are the wages for all this, and the hours...

.. They*ll explain al that to you here, OK? See you soon!
.. OK, Tomorrow at 10 o*clock! Seeyou!

Second call (Moroccan actor)

$ Immigrant: Good day!
$ Employer: Hello, good day!
$ 1.: I amcalling about the advertisement that appeared in the "Primerama’ today. My name is

$E.:

Mohamed, | an Moroccan.
Yes, but ..., you see, at the moment now we need only Spanish people.

$1.: Yes, but | do have Spanish nationality.

$E.:

Spanish!, yes, yes, but it's still no, the boss wouldn*t allow me.

$1.:0K.

$E.:

Im sorry, you see?

$1.: Bye.

$E.:

Bye.

Case 198, Madrid

First

call (Moroccan actor)

$ Employer: Hello, Good day!
$ Immigrant: Good day, Mr. XX?, isthat right?.

$E.

Y es, who is speaking?

$ 1.: It*s about the advert that I*m calling ...

$E.:

Oh yes. How old are you?

$ 1.: I*m twenty-three.

$E.:

Areyou Spanish?
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$1.: No, I*m Moroccan.

$ E.: Moroccan. Have you got your work permit?

$1.:Yes, | have.

$ E.: Yes, then let me see, what | can do isto give you an appointment for an interview.
$1.: OK, that*s all right.

$ E.: Excuse me, one moment (he leaves the phone to talk to someone). Listen ...

$ I.: What*s that?

$ E.: You do have Spanish nationality?

$1.: No, I*m Moroccan.

$ E.: | see, But you haven*t got Spanish nationality?

$1.: No.
$E.: Then, I*m sorry.
$1.: Why?

$ E.: Wecan*t take you on, it*stherules, I*ve been told to tell you.

$ 1. It*'sthe firm*s rules?

$E.: Yes.

$ I.: Then that*s a bit unusual.

$ E.: But I*ve been told to tell you, that*s why | asked. The thing is they ask for Spanish
nationality, thefact isit's an insurance company.

$ 1.: | have worked for a number of insurances, with Ocaso, Sanitas, | worked for various
insurances and they didn*t have that condition.

$ E.: I*m sorry, truly. Good-bye.

$1.: Solong.

Second call: (Spanish actor)

$ Employer: Hello, good day!

$ National: Good day! | have called for the advert about the agent, that you put out.

$ E.: What was | going to say, | can book youfor aninterview so that you can come and talk with
Mr. XX, how*sthat?

$ N.: Good.

$ E.: What*s happening that doesn*t convince you?

$ N.: Well ...; herethey don*t giveit to you straight, so ...

$ E.: | see, thisisaservice company, insurance to be precise, we need people for a variety of
jobs.

$ N.: All right!

$ E.: Have aninterview with Mr. XX, it's to see what type of job yout*re qualified for.

$ N.: All right, Very good!

$ E.: So your interested then?

$N.: Yes, yes.

$ E.: Then you*ll come by on Wednesday the 5th at 11 am?

$N.: Yes.

$ E.: OK?, Tell me your name.

$ N.: My nameis Juan del Olmo.

$ E.: Juan del Olmo. How old are you, Juan?

$ N.: Twenty-five.

$ E.: Telephone number?

P N.: XXXXXXXXXX.

$ E.: That*sin the Lépez de Hoyos area, isthat right?
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$N.: Yes.

$ E.: That*swherel live.

$ N.: So, you live there?

$E.: Yes.

$ N: | see, metoo!

$ E.: So, al right, come to XX Road, it*s at street level. All right, you don*t know the road do
you?

$N.: No.

$ E.: Do you know where Conde de Casal is?

$N.: Yes.

$ E.: Will you be coming by underground?

$ N.: Yes, | could take the underground.

$ E.: If you come by underground to Conde de Casal you get out and you have two exits, one of
them is XX Road.

$N.:Yesl see

$ E.: All right, that*s all then, Juan.

$ N.: Just amoment, can you tell me what the firmi*s nameis, the thingis I*mlooking.., thenif you
cal me or something.

$ E.: Thenameis XX.

$ N.: Good. In any case, the 5th at 11 am, all right, until then.

(b) Higher reqguirements for the Moroccan actor

Case 73, Barcelona
First call (M oroccan actor)

$ Employer: Good day!

$ Immigrant: Hello, good day! My name is Mohamed, "m calling about the advertisement in
"Primerama’’.

$ E.: OK, tell me where you live

$1.:1 livein Barcelona.

$ E.: Do you know Santa Coloma and Badalona?

$1.:Yes.

$ E.: Do you?

$ |.: Santa Coloma, yes.

$ E.: And, Badalona?

$ 1.: Badalona, no.
$ E.: How old are you?
$1.:1"m 24.

$FENESChopenSINYoCsesd fimd Ban eitex an pdoyleudeskTibvs Bauklbeeause...
$1.: Yes.
$ E.: If you don*t know Santa Coloma well, you*re no good to me!

$1.:1see
$ E.: Good day, Good-bye!
$1.: Solong.

Second call (national actor )

$ Employer: Good day, what can | do for you!
$ Nationa: Hello, good day! | am calling about the announcement in the "Primerama.



$ E.: Areyou a pizza boy?

$ N.: Yes, I*m apizzaboy.

$ E.: So come by this evening from 7 o*clock on. What*s your name?
$ N.: Salvador.

$ E.: But you*re a pizza boy, right?

$ N.: Yes, yes, apizzaboy.

$ E.: Cometo XX Road in Badalona, it*s a restaurant.

$ N.: Good, XX, restaurant. This evening from 7 o*clock on, right?
$ E.: Yes, we are open as from 7 o*clock. OK?

$N.: Very well.

(c) "Kid glove" refusal

Case 9, Malaga
First call (national actor )

$ Employer: What can | do for you?

$ Nationa: Good day, I*m calling about the advertisement for a waiter/delivery man.
$ E.: How old are you?

$ N.: Twenty-one.

$ E.: Have you got a motor bike?

$ N.: Yes| have a scooter and experience as a waiter.

$ E.: Where did you work before?

$ N.: For apizzaddivery firm.

$ E.: Will you give me your name and tel egphone number?

$ N.: Francisco Javier XX and my telephone number is xx.

$ E.: What do they call you Francisco or Javier?

$ N.: Paco.

$ E.: All right, Paco, come at 16.30 to XX road, to the XX restaurant .
$ N.: And what*s the pay?

$ E.: | prefer to tell you that face to face, not over the telephone.

$ N.: Agreed, until this evening then.

Second call (M oroccan actor)

$ Employer: What can | do for you!

$ Immigrant: | am calling about your announcement for awaiter and delivery man.

$ E.: Have you got a motorbike?

$1.: Yes, I*'ve got amotorbike.

$ E.: How old are you?

$ 1.: I*'m 21. I*'m Moroccan and my nameis Jacal.

$ E.: (He can be heard talking with someone else and replies). The boss says that the job is
already filled, we have taken on someone else! | don*t know.

$ 1.: You have aready taken someone on.

$ E.: Yes, you see I*m not the boss, that*s why | asked and he says he aready has someone.

$ 1. All right!

$E.: I*m sorry, | just work here.
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$ 1.: All right, | understand!
$ E.: Good-bye!

Case 13, Madrid
First call (Moroccan actor)

$ Immigrant: Good day!

$ Employer: Good day!

$1.: I*maproperty salesman, withexperience and I*mM or occan, | havefive years experience
in thistype of selling.

$ E.: Look, thefact isthat we already have a full team.

$1.:0h,

$ E.: We*re already full.

$ 1.: And thereis no opening?

$ E.: No, we*ve already got all we need, we have already takenonsix people. Thanks, I*msorry.

$ I.: Listen, What*s the name of your estate agency?

$ E.: XX.

$ I.: Right.

$ E.: Seeyou, Thanks.

Second call (national actor )

$ National: Good day!

$ Employer: Good day!

$ N.: Look, I*m an experienced property salesman, I*ve worked in different places and, well,
| see that you have put an ad in the paper.

$ E.: Can you phone back in five minutestime.

$ N.: Infive minutes?

$ E.: Yes. Right, I*Il be waiting for you to call.

(calls back)

$ National: Good day, look | just called, and you told meto call back in five minutes.
$ Employer: Yes, tell me your name.

$ N.: All right, my name is Jorge.

$ E.: And what about being a salesman?

$ N.: Yes, you see I*ve got quite some experience in thisfield.
$ E.: Could you drop in heretomorrow morning?

$ N.: Yes, of course.

$ E.: What time can you come?

$ N.: Then, yes.

$ E.: So come and see us here. Give me your ‘ phone number.
$ N.: All right, it*s, xxxxx.

$ E.: Our addressis XX Road, 55, 4.°D, flight I. OK?

$ N.: Anwhat is your name?

$ E.: XX.

$ N.: Very well, OK, see you, thanks.

The net discrimination against one of the actors in the teamis obtained by subtracting from the
results of the one that was given preference the results of the other. In this series of tests, in 106
cases the preference was given to the national actor and in ten cases to the Moroccan actor, the
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difference between 106 and ten accounts for 24.9 per cent of al the usable cases. In the terms of
this procedure, thismeansthat in one out of four telephone applicationsfor a vacant job that
had been identified, the M oroccan actor was prevented from going on to the next stage,
indicating that the national actor was considered a good candidate to fill thejob onoffer. Inview
of the equality of conditions between the two actors, the refusal observed was on the grounds of
an indication of the applicant's origin (family name or accent in speaking), which was identified
by the employer as being foreign. For these 116 cases who were subject to inequality of treatment
in the telephone interview, the procedure came to an end.

1.1.2. Results of the second stage: " invitation for an interview"

Out of the 269 cases of equal treatment inthe first stage (the two actors were interviewed briefly
by telephone), in 112 cases, the two actors were then invited to go for aninterview (2.2) and thus
went forward to the third stage of the procedure laid down. Out of the remaining 157 cases, in 94
neither of the actors wasinvited to go for aninterview with the employer (2.1), they were smply
put off (atelephone number was left but the call was never returned, etc.). Another 23 caseswere
left "pending” inthis second stage (2.5) sincethe employer requested themto send inacurriculum
vitae or certificates about their former jobs and they had not followed this up by the time that the
test period had come to an end?.

The results of thissecond stage were obtained during the telephone call. The most commonreplies
may be summarized in three groups: (a) the Moroccan actor was put off ("later on") or given
excuses ("will phone again") whereas the national was given an appointment for an immediate
interview; (b) information was taken about both candidates and it was left that they would be
summoned to an interview, but only the national was called up; and (c) the Moroccan was also
givenaninvitationto attend aninterview, after he had insisted; however, beforetheinterview took
place, it was cancelled or it was found that the firm's addresswas incorrect. Let uslook at some
examples:

() Excuses made to the Moroccan actor, invitation to the national :

Case 49, Barcelona

Ontwo occasions, the Moroccan actor was put off by the telephone respondent saying that he was
not the person responsible for taking information: " please phone back intwo hours'; immediately
afterwards, the national actor called with different names and straight away got through to the
person responsible for the case.

(b) In cases "pending" confirmation, only the nationa was given an invitation:

Case 11, Barcelona

During the first call, information was taken about both of the actors, and the firm said it would
contact them for an interview at a later date. After around a fortnight, both actors received a
telephone call: the immigrant was told that the job was aready taken; the national was offered a
job with the firm but at another site.

! In the application of "audit testing" in Spain, when the employer requested that a curriculum vitae or references of
previous experience be sent in, these were submitted. The network of relations established in the three geographical areas made
it possible to provide the necessary papers for this occasion and also for the interviews carried out during the third stage.
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(c) The Moroccan actor was also invited to attend the interview
but it was cancelled later on:

Case 53, Barcelona
First call (Moroccan actor)

$ Employer: Yes, what can | do for you?

$ Immigrant: Hello, good day!

$E. Yes?

$ 1.: | am calling about the advertisement that you put today*s issue of "El Sol", that you need a
bookbinding machine operator.

$ E.: Right, just amoment please.

$1..OK.

$ E.: Areyou there.

$1.: Yes what isit.

$ E.: | am passing you over to the person who deals with this.

$1..0OK.

$ E.: What can | do for you.

$ 1.: Hello, good day!

$ E.: Hello, good day!

$ 1.: My name is Mohamed and | am calling about the job ad in today*s "El Sol".

$ E.: Yes, we need a Tren Kolbus version 36 operator.

$ I.: Right, | know how to operate this machine.

$ E.. You know how to operate it?

$1.: Yes, | wasworking in Castellon, for a printer.

$ E.: Good come by and see us, and we will give you an interview.

$ 1. All right, at what time?

$ E.: Noteit down: XX Road, aide L, XX industrial area, in San Andrés de la Barca.

$1.: OK, and what will you give me, an interview or atest?

$ E.: Wewill have an interview and then, when we have finished, atest.

$1.: All right.

$ E.: What*s your name?

$ 1.: My name is Mohamed.

$ E.: Mohamed?

$1.: Yes| am Moroccan.

$ E.: Areyour papersin order?

$1.: Yeseverything isin order.

$ E.: Do you know the machine well?

$1.: Yes| know how to operate the machine, | have worked on it.

$ E.: Do you know how to take measurements?

$1.:Yes.

$ E.: Good, Mohamed ... ?

$ I.: Mohamed XX. looking forward to it.

$ E.: All right, just let me know when your coming.

$ 1.: All right. But when should | come?

$ E.: When you warnt to.

$ 1.: Good, tomorrow.

$ E.: Tomorrow?

$ 1.: Yes, in the afternoon.

$ E.: Good, as from 4.30.
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$ I.: Whom should | ask for?

$ E.: Ask for the man in charge.

$ I.: All right, see you tomorrow. Thanks.
$ E.: Good-bye.

Second call (national actor)

$ National: Hello, good day!

$ Employer: Good day!

$ N.: Look, I*'m calling about the advert in "El Sol" for a bookbinding machine operator

$E.: Yes, aKolbus.

$ N.: Yes a Tren Kolbus, | saw that the job was being advertised I*ve been working on this
machine for three years and | know it well.

$ E.: You know it?

$N.: Yes.

$ E.: Then you should come around here and have an interview ... what did you say your name
was?).

$ N.: Guillem.

$ E.: Telephone?

$ N.: Listen, my telephone number is XXXXXXXX.

$ E.: Good, note down the address I*m giving you and come by for an interview.

$ N.: All right, what*s the address

$ E.: Look, it's XX Road, aideL, XX estate in Sant Andrés de la Barca.

$ N.: OK. What time should | call by?

$ E.: Any time you like, what suits you?

$ N.: All right for tomorrow afternoon? Or this afternoonwould be all right or tomorrow morning
aswell?

$ E.: Whatever suits you, but if itsin the afternoon make it after 4.30.

$ N.: Very good, Thanks, Good day.

The following day, the employer called the Moroccan actor to tell him that he should not come to
the arranged interview because the job had al ready beentaken. In contrast, however, the employer
did not call the national actor to cancel the interview.

During this second stage, there were 40 cases of unequal treatment, in which, on 35 occasions,
preference was given to the national actor over the Moroccan actor (2.3) and on five occasions,
the converse occurred: preference wasgivento the M oroccan actor (2.4). The net discrimination
or the difference between the cases of preferencefor one actor rather than the other is of
30 against the Moroccan actor (7.8 per cent of all the usable cases). The cumulative
discriminationfor these fir st two stagesis 126 against the M or occan actor (96+30), 32.7 per
cent of all the usable cases. Inthis second stage, discriminationfell to athird in comparisonwith
thefirst stage.

1.1.3. Resaults of thethird stage: " job offers" in theinterviews

The selected methodology lays down that when the two actors are invited to an interview, both
attend and each one attempts to obtainthe job on offer, placing the employer inapositioninwhich
heisrequired to select between two applicants with identical experience and qualifications for
the job onoffer. As hasalready beenexplained earlier, during thisthird stage, specific difficulties
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occurred which, on 61 occasions, made it impossible for the interview to take place (3.1.1), in
comparisonwith atotal of 112 interviews granted to the two invited actors (3.1). The most tricky
situation developed when the employer required the interviewee to carry out in situ a test for a
speciality for which neither one nor the other of the actors had the required skills; on other
occasions, theinterview requiredtravel of over 100 kilometres and, in some cases, twointerviews
plannedfor asingle actor coincided intime and it was necessary for himto sel ect the sector which
was most suitable for the progress of the study.

The interviews carried out took on different features depending on the actors. In some cases, an
actor went throughavery short interview, virtually no morethanaformality, whereastheemployer
wasclearly interestedinthe other candidate; however, inother cases, what took place was aseries
of interviews, inthe formof a selection process, in combinationwith other candidates not rel ated
to the team. Finaly, inthe case of construction sector job applications or wheretherewasno prior
telephone call (the application was made directly at the site entrance) or there was no formal
interview, if there was work to be done, the applicant was asked to start work, and this was used
as aselection test.

A total of 51 interviewswere carried out (3.1.3), somewhat |ess thana half (45.5 per cent) of the
interview invitations obtained. In 25 cases, neither actor received a job offer (3.1.3, (a)) and in
26 others, ajob was offered: 9 cases of ajob offered to both actors (3.1.3, (d)), 14 of ajob offered
only to the national worker (3.1.3, (b)) and three of ajob offered only to the Moroccan (3.1.3, ().
On the basis of these results, the net discrimination against the Moroccan in this third stageis 11
cases (14-3), 2.9 per cent of the total number of usable cases, and the cumulative discrimination
over the three stages of the procedure used is 137 cases (96+30+11), 35.6 per cent of the total
number of usable cases.

1.2. Overall "unequal treatment” results

Thetotal number of cases of net discrimination detected against the M or occan actor in the
threestagesof the procedure carried out was137. Thisamountsto 35.6 per cent of thetotal
number of usable cases(see Table 12). According to the procedure used, thismeans that, in more
than athird of the usable tests, the national actor progressed farther than the Moroccan actor and
inthisway achieved greater opportunities of obtaining the job onoffer. Fromthe statistical point
of view, the 35.6 per cent of cumulative net discriminationinthe three stagesisthree-and-a-
half times higher than the 10.0 per cent that is the critical rate required to reject the null
hypothesiswith a5 per cent significance level. Fromthe resultsobtained, it may be concluded
that there is a sgnificant discrimination against the group of young, semi-skilled, male
Moroccans at the time of hiring when compared with young nationals with similar
characteristics.

1.3. Interpretation of theresults

The procedure that was used gives us two types of results. The first is the net cumulative
discrimination, as has already been mentioned, from which it can be seen that inat | east 35.6 per
cent of the usable cases, the national actor is given preference over the Moroccan actor and can
progress farther in the procedure used for obtaining employment.

The second includesthe cases in which neither actor wasinvited to an interview (2.1), in which
both wereinvited but neither was offered ajob (3.1.3, (a)), and in which both were invited but the
interview did not take place (3.1.1). Inthislarge group of 180 (94+25+61) cases, it did not prove
possible to determine any de facto discrimination. Nevertheless, this does not mean that this
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discrimination should be dismissed in view of the fact that the employers only had to make a
sel ectionby giving preference to one actor over the other, sincethe procedurewastheninterrupted.
If the behaviour of employersin practice is along the lines previously recorded, we might expect
that di scrimination would occur in the same proportioninthisseriesof cases. Consequently, it may

be considered that the incidence of
Table 12. Usable tests in which the results showed inequality of
treatment

First stage

= |In favour of the national 106
= |In favour of the Moroccan 10
— Net discrimination against the Moroccan actor 96
— Discrimination in % 24 ,9%

Second stage

e |[n favour of the national 35
= In favour of the Moroccan 5
— Net discrimination against the Moroccan actor 30
— Discrimination in % 7.8%
— Cumulative discrimination (1+2) 32,7%
Third stage
e |[n favour of the national 14
= |In favour of the Moroccan 3
— Net discrimination against the Moroccan actor 11
— Discrimination in % 2,9%

— Cumulative discrimination (1+2+3) 35,6%
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cases of inequality of treatment is, in absolute numbers, greater than what was empirically
documented.

On the other hand, the results of the first type, i.e., net discrimination, may easily be
misinterpreted. If, in35.6 per cent of the usable cases it wasfound that therewas net discrimination
against the Moroccan actor, it might erroneously be concluded that, in the remaining cases (64.2
per cent), there was no discrimination or that in this remainder, the Moroccan actor would have
obtai ned thejob. Thistypeof reasoningisnotadapted to the procedure used. It is hecessary to bear
in mind that we are dealing with a measur e ofdiscrimination during an established process, not
with the result of the sum of one-hundred. It may validly be concluded that out of the 385 usable
tests, in 18 cases (10+5 + 3), the Moroccan actor was given preference over the nationa actor, in
comparisonwith 137 casesinwhichhewas clearly placed behind the national actor. Consequently
itis not the same to answer the question asto "on how many occasions in the 385 applications that
were made, was it found that there existed discrimination against the Moroccan actor” as to know
"how many jobs was the Moroccan actor offered in the 385 applications that he made”.

In order to be able to reply to thislast question, it is necessary to clarify in how many cases did
the identified vacant jobs resultin an offer of employment. To achieve this, the method proposed
by the ILO dtipulates that the following sequence should be pursued:

(& Thedirect way of answering this questionwould be to know how many jobs were obtained
by the actors out of the total number of identified and usable offers of vacancies. However,
thisis not possible in view of the fact that some of the invitations for interviews were not
followed up (sincethey called for testswhichwere not feasible or, smply, becauseonly one
of the actors was invited and the process came to an end at that point);

(b) nevertheless, it is possible to calculate the number of invitations for interviews. It isaso
known just how important it is to obtain an interview in order to get a job; the actor who
achieves the most interviews will have more opportunities of getting employment. If we
place ourselves at the outcome of the third stage of the procedure, we may approximately
infer the opportunities that the national and Moroccan actors have of getting a job.
Consequently, since we know the total number of interviews achieved by the actors, wewill
be able to cal cul ate the number of jobsthat might have been offered to each one of them. This
is, then, anestimated cal cul ation procedure and not the one that took place during the process
that was employed. Let us carry out this calculationin order to provide afoundationfor our
estimate.

$ Inthefirst stage of the process, the actors applying for jobs received three types of reply:
(a) both of them were refused the job; (b) they were both interviewed briefly over the
telephone and were both accepted, or (c) there followed a situation of inequality of
treatment: one actor was preferred over the other (either only the national was accepted or
only the Moroccan), in which case the procedure was concluded for both of them.

Table 12 shows the results of thisstage. It can be seen here that category 1.1.2, (b) "only the
national accepted"” includes 106 cases. Innone of these was the M oroccan actor accepted but
neither, in any of them, did the national actor automatically receive an invitation for an
interview. Up until now, these cases have been considered as inequality of treatment and
have not been broken down for analysis. However, itis necessary to do so if one wishesto
determine how many invitations for interviews the actors could have obtained. The
breakdownof the 106 casesis asfollows: in80, the national actor received aninvitationfor
an interview and, in 26, he did not. On the other hand, the category "only the Moroccan
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accepted”, contains ten cases out of which seven are invitations for an interview and three
are not.

$  Ifwelook at the results of the second stage, in 112 cases both of the actorswere invited for
aninterview,inanother 35 only the national was invited and infive cases only theMoroccan
was invited.
Once we have broken down these cases in the first two stages of the procedure, we obtain
atotal of 227 cases(80+112+35) inwhichthenational actor was able to obtain aninterview
(58.9 per cent of al the usable cases), whereas the Moroccan actor obtained atotal of 124
(7+112+5), 32.2 per cent of al the usable cases. In short, the national actor received
virtually twiceasmany invitationsfor interviews asthe Mor occan actor duringthefir st
two stages.

$  Thethird stage of the testing shows that, of the 51 interviews carried out by both actors
(3.1.3), the national obtained ajob in25 cases(3.1.3, (b)=14 and 3.1.3, (d)=9) or 49.02 per
cent of the outcome; and the Moroccan in 12 cases (3.1.3, (¢)=3 and 3.1.3, (d)=9) or 23.53
per cent of the outcome.
If we apply this proportion to the interviews that were obtained but were not carried out in
the first two stages, we may estimate that the national actor would have obtained a further
111 job offers (49.02 per cent of the outcome out of 227 estimated invitations for interviews)
and the Moroccan a further 29 (23.53 of the outcome out of 124). In absolute numbers, the
national actor could have obtained 136 (111+25) jobs during the whole of the process, and
the Moroccan 41 (29+12). This means that, for each job obtained by the immigrant, the
national actor would have obtained 3.2.

The cal culationthat hasjust been carried out makesit possi bleto provide groundsfor anestimation
which goes far beyond the recorded results of net discrimination against one of the actorsin the
procedure employed (either inthe™ minimum proportion” or " maximum proportion” version, aswill
be explained below). This estimate is useful inthat it provides afurther indication of the actual
situationof thegroup of young, semi-skilled male M oroccans when they access the Spanishlabour
market.

1.4. Treatment which isapparently equal but in reality different

Inthe procedure employed, it is considered that there was equality of treatment when both actors
in the same team arrived at the end of the process in the same stage and with the same result.
Nevertheless, we do find cases, either inthe first stage (1.1.1 "neither applicant accepted”), inthe
second stage (2.1 "neither actor invited", 2.5 "cases pending") or in the third stage (3.1.
"interviews not carried out" and 3.1.2 "interviews pending") which we consider to represent
equality of treatment as far as the employed procedure is concerned, but which, inreality, contain
differences.

We are now at alevel different from that which is measured by the method employed, i.e.,
according to the procedure, the result is not one of the acceptance or rejection of one of the actors;
rather what hasbeenobservedisdiffer encesof treatment, such asreserves whenthe time comes
to accept referencesfromprevious employers, resistance to accepting the immigrant*slegal status,
better trestment at the interview, etc. When we place ourselves at thislevel, what counts is the
subjective perception of the actor himself and the research team, even though based on the
interpretation of the data observed. For this reason, even though there are enough cases with a
supposed difference of treatment in the three stages, once they have been reviewed by the teams,
we can pick out 15 cases (5in Madrid, 3 in Barcelonaand 7 in Malaga) of treatment which is
apparently equal but in reality different (see Table 13).
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Inthese 15 cases, according to the procedure applied, the M oroccanactor recei ved tresatment equal
to that of the national; however, on 14 occasions it was possible to observe real differencesin
treatment, i.e., less acceptance; in only one case did we observe that the difference went against
the national actor.

1.5. Maximum proportion of discrimination

If we add together the cases of inequality of treatment (see Table 12) and those of treatment
which is apparently equal but in reality different (Table 13) against the Moroccan actor
(106+35+14+14) and against the national (10+5+3+1), and then subtract the one from the other,
we obtai nthe maximumcumulative net di scriminationagainst the M oroccanactor: 150 cases (169-
19), which amount to 38.96 per cent of the total of usable cases. This result is the maximum net
cumulative proportion of discrimination (see Table 14).

1.6. Resultsof the chi? test

Application of the chi? test, as presented in Part 111, 3.3, makes it possible to determine whether
incidences which have been obtained empiricaly differ significantly or not from those which
would be expected under a certain combination of theoretical assumptions. In Madrid and
Barcelona, sincethework wasdone withtwo teams of actors (A, B nationalsand C, D Moroccans)
whichwere interchanged with each other, we get four combinations (AC, AD, BCand BD); since,
in addition, they were changed twice over time, we obtain results for Phase 1, Phase 2 and the
total. InMalaga, we started with team AC a one; the replacement of the Moroccan actor at the end
of the testing made it possible to set up ateam AD. Table 15 shows the results of the chi? in the
three geographical regionsin which the tests were carried out.

The results obtained from the chi? test gave values which were greater than expected (3.84) in
Madrid (6.28) and Malaga (7.5); in Barcelona the figure was lower (3.50). The results
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Table 13. Cases of treatment which is apparently equal but in reality

different

= Usable cases out of the total sample

= Treatment which is apparently equal but in reality different
(favours the national)

= Treatment which is apparently equal but in reality different
(favours the Moroccan)

— Net discrimination against the Moroccan actor

— Net discrimination in %

385

14

1
13

3,37%
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Table 14. Maximum proportion of discrimination
= Usable cases 385
= Equal treatment?* 197

= Treatment which is apparently equal but in reality different
(favours the Moroccan) 1

= Treatment which is apparently equal but in reality different

(favours the national) 14
= Unequal treatment, in favour of the national actor 155
= Unequal treatment, in favour of the Moroccan actor 18
— Net cumulative discrimination against the Moroccan actor 150
— Net cumulative discrimination against the Moroccan actor in % 38,96%

1 This number is obtained by adding together al the cases of equal treatment: 212 (2.1=94 + 25=23 + 3.1.1=61 + 3.1.3a)=25+
3.1.3d)=9) and subtracting those of trestment which is apparently equa but in reality different, which makes 15; 212-15=197.
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from the first two regions show that we can put aside the null hypothesis (that thereis no relation
whatsoever between the geographical region and the behaviour of the employers).

From the statistical point of view, what is recommended is to use the chi? test in certain specific
situations. The first situation is when the total number of observationsis greater than 50 and the
theoretical values are not lower than 5. In the case of Spain, it was not possible to use all the
samplescombined together, sincethe testswere carried out by different teamsineachgeographical
region. Asfar asthe individual geographical regions are concerned (see Table 15), Barcelona has
around 50 observations of discrimination (53) and Malaga has far below the minimum (15),
however, inthe case of Madrid which has 69 observations, itwould bepossibleto carry out of the
test relatively comfortably. Asfar asthe theoretical threshold vaue is concerned, we have values
below 5inall three geographical regions: teams AC and BD inthe second phasein Madrid, teams
BC, BD and AC in the second phase in Barcelona and team AD in Malaga.

Table 15. Results of the chi? test, by geographical regions
Madrid Barcelona Malaga
Phase 1 Phase 2 Total Phase 1 Phase 2 Tota Sole phase

a) Usabletestsfor each team and phase

A B A B A B A B A B A B A
C 39 38 12 42 51 80 20 16 10 8 30 24 24
D 27 33 40 17 67 50 17 16 11 9 28 25 6

b) Number of cases of discrimination expected in theory

A B A B A B A B A B A B A
C 97 94 30 104 152 239 99 79 50 40 149 119 55
D 6,7 82 99 42 200 149 84 79 54 45 139 124 2,0

¢) Number of cases of discrimination obtained empirically

A B A B A B A B A B A B A
C 15 5 10 7 20 17 11 12 5 2 16 14 11
D 13 10 9 0 23 9 2 12 6 3 8 15 4
chi? 11,3 22 6,2 9,2 15 35 7,5

1 See Bugeda, 1974, pp. 217-218.
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When some of the theoretically expected frequenciesfall below 10, itis recommended to make a
Y ates correction or continuity correction' (thisis ameatter of adding 0.5 to or subtracting 0.5 from
the observed frequencies) with a view to reducing the size of the chi?. If thisis done for the three
geographical regions, this reduces the chi? value for Madrid from 6.28 to 5.18 and that for
Barcelonafrom 3.50 to 3.04 whilst the figurefor Maaga remains unchanged (7.5). These figures
are very similar to the previous ones, except in the case of Madrid where the discrepancy is
reduced by 1.1 points, dthoughit still exceeds by 1.34 the permissiblevaluefor notdiscarding the
null hypothesis.

On the other hand, if the chi? test is employed to measure the difference in intensity between the
team results, it will be seen, for example, that in Barcelona the BC team in the second phase and
the AD team in the total have lower than expected results (2 instead of 4 and 8 instead of 13.9).
These cases were reviewed systematically one by one but no technical reasonwas found for this
result; nevertheless, since the same actor did not put in a second appearance in any of the cases,
we can deduce that the identified divergence is not imputable to any one of the actors.

Fromthe point of view of labour market dynamics, what we are really confronted with are various
sub-sampl es of employersin each one of the geographical regions of Madrid and Barcelona since
testing was carried out in two or three sectors of employment respectively. Aswas explained in
Partll, 1.4, certainsectorsdo not behaveinthe same way as others. Onthe other hand, if anattempt
is made to standardize the sample in each geographical region, then one loses the social
significance of the result; however, subdivision into sub-samples leaves us without an adequate
numerica base for the application of the chi? test. Neither does it seem advisable to consider a
sector of employment where observations are made in different geographical regions as a sub-
sample of the items we are dealing with, due to the fact that the tests were made using different
teams.

Inbrief, fromour point of view, application of this statistical indicator doesnot provide significant
advantages; on the contrary, it is subject to serious doubts.

2.  Specificresults

Up until now, we presented the results of testing only for Spain as a whole; however, the test
design presented by Colectivo 10é looks at other aspects of interest: what we have is a single
sample but made up of three different geographical regions (Madrid, Barcelona and Malaga). In
all these three regions, we carried out tests in the service sector, in Madrid and Barcelona we
added the construction sector, and, in addition, in Barcelona we also carried out tests in the
industrial sector. Consequently, we can make a break-down of the results for each of these three
geographical regions; furthermore, for Madrid and Barcelona, we canlook at separate sections of
the labour marketinwhichtests were carried out. Inthe same way, we can examine the combined
result of the service sector in the three geographical regions or the combined result of the
construction sector in Madrid and Barcelona.

The interest offered by these break-downsis clear; however, it should always be borne in mind
that notall the sub-samplescarry the same weight and, consequently, the same statistical reliability.

1 See Blalock, 1966, pp. 245-246.
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As has already been mentioned above, only the combined service sector samples and the sub-
sample for Madrid bring together the 170 tests needed for the sample size to match up to the
requirements. Table 16 gives a summary of the areas in which we can break down the results,
together with the corresponding critical discriminationrate and discriminationindicesinthethree
stages of the procedure. Presenting all these results could be burdensome, and consequently we
have decided to make only a brief comment pointing out the most significant differences between
the geographical regions and the sectors of the labour market compared with the corresponding
total result.

2.1. Resultsby geographical regions of testing

Inthe three geographical regions (Madrid, Barcelona and Maaga) inwhichthe tests were carried
out, the number initially proposed for these tests has- ingeneral terms - been doubled (see Table
17), and this hasfurther increased the value of the sample. In this context, Madrid and the service
sector are particularly prominent.

A notablefindinginthethreegeographical regionsis that the cumulative net discriminationagainst
the Moroccan actor was higher than the value of the critical discrimination rate (see Table 18).
Nevertheless, in none of these three regions did one come near to equaling the large difference
between the critical discrimination rate and the cumulative discrimination value found for Spain
asawhole (morethanthree-and-a-half times). Barcelona, with 2.5 timesthe required critical rate
is the region in which the greatest difference was seen. Maaga with 1.39 times has the lowest
difference. Madrid has anintermediate value of 2.2 times. If we take into account the value of the
maximum proportion of discrimination and not only the



Table 16.Results by geographical regions and sectors of the economy

Geographica regions Economic sectors Economic sectors/Geographicd regions
Madrid Barce- Mdaga  Totd Meadrid Barcdona Maaga
lona
Savi- Constru-  Indus- Savi-  Congtru- Indus-  Congru-  Servi-  |Hotels/cater
ces ction try ces ction try ction ces ing

First stage

Telephone cdls

1.1. Valid cases (total sample) 306 210 36 552 334 143 75 228 78 75 65 70 36
1.1.1. Neither applicant accepted (valid but defective) 58 103 6 167 81 53 33 43 15 33 38 32 6
1.1.2. Usable cases (in favour of) 248 107 30 385 253 90 42 185 63 42 27 38 30

a) Both applications accepted 201 48 20 269 180 68 21 145 56 21 12 15 20

b) Only the national accepted 42 55 9 106 69 17 20 37 5 20 12 23 9

¢) Only the Moroccan accepted 5 4 1 10 4 5 1 3 2 1 3 0 1

First stage Net discrimination (b-c) 37 51 8 96 65 12 19 34 3 19 9 23 8
Net discrimination (%) 149 477 26,7 24,9 257 133 452 184 48 452 333 60,5 26,7

Second stage

Invitation for interview 201 48 20 269 180 68 21 145 56 21 12 15 20

2.1. Neither actor invited 72 18 4 94 52 33 9 a7 25 9 8 1 4

2.2. Both actorsinvited 76 30 6 112 78 22 12 58 18 12 4 14 6

2.3. Only the national invited 29 0 6 35 28 7 0 22 7 0 0 0 6

2.4. Only the Moroccan invited 5 0 0 5 1 4 0 1 4 0 0 0 0

2.5. Cases pending, second stage 19 0 4 23 21 2 0 17 2 0 0 0 4

Second stage Net discrimination (2.3-2.4) 24 0 6 30 27 3 0 21 3 0 0 0 6

Net discrimination (%) 9,7 0,0 13,3 78 10,7 33 0,0 11,4 4.8 0,0 0,0 0,0 13,3
Cumulative discrimination (1st+2nd stage) 61 51 14 126 92 15 19 55 6 19 9 23 14
Cumulative discrimination (%) 24,6 477 46,7 327 364 16,7 452 297 95 452 333 60,5 46,7

Third stage

Job offers (during interviews)

3.1. Interviews for both actors 76 30 6 112 78 22 12 58 18 12 4 14 6
3.1.1. Not carried out (required tests, etc.) 41 15 5 61 46 8 7 34 7 7 1 7 5
3.1.2. Interviews pending 0 0 0 0 0 0 0 0 0 0 0 0 0
3.1.3. Interviews carried out 35 15 1 51 32 14 5 24 11 5 3 7 1

a) No job offered 17 8 0 25 13 8 4 10 7 4 1 3 0

b) Job offered only to the national 9 4 1 14 13 1 0 9 0 0 1 3 1

¢) Job offered only to the Moroccan 1 2 0 3 2 0 1 1 0 1 0 1 0

d) Jobs offered to both actors 8 1 0 9 4 5 0 4 4 0 1 0 0

Third stage Net discrimination (b-c) 8 2 1 11 11 1 -1 8 0 -1 1 2 1
Net discrimination (%) 32 19 33 29 43 11 -2,4 43 0,0 -2,4 37 53 33

Cumulative discrimination (1st+2nd+3rd stage) 69 53 15 137 103 16 18 63 6 18 10 25 15

Cumulative discrimination (%) 27,8 49,5 50,0 35,6 40,7 17,8 42,9 34,1 9,5 42,9 37,0 65,8 50,0

Critical discrimination rate 12,4 18,9 358 10,0 12,3 20,7 30,2 14,4 24,7 30,2 37,7 318 3538







minimum figure, the difference observed increases somewhat morein Maaga and somewhat less
in Barcelona, but without upsetting the previous result.

It may therefore be concluded that, in Spainas awhol e and i n each one of the geographical regions
selected, the study has shown that, at the time of hiring, employersdisplay inequality of trestment
behaviour towards the group of young male Moroccans.

2.2. Reaultsby sectors of thelabour market

The three sectors of employment in which the tests were carried out each have a different
representation in the overall sample, asisexplainedinPart |1, 3. The service sector was |ooked
at in the three geographical regions and accounts for 65.7 per cent of the total; the construction
sector was considered in Madrid and Barcel ona, and accounted for virtually aquarter of the total
(23.3 per cent); whereastheindustrial sector, considered only in Barcelona, accounts for onein
every 11 of thetests carried out.

Quite remarkabl e differencesin the cumulativediscrimination results were seenin the behaviours

of each of these three sectors when compared with the critical discrimination rate. The results

obtained |ead to the assumption of anempirical finding of statistically significant discrimination

in the services and industrial sectors; however, the same tendency was not found in the

construction sector (see Table 19).

$  Inthe service sector, the figure was 3.3 times the critical discrimination rate, and it may
therefore be concluded that discrimination against young, semi-skilled male Moroccansis
very high throughout Spain in comparison with that for similar nationals; no marked
differenceswere seenindiscriminationintensity between Madrid (2.3 timesthecritical rate)
and Barcelona (2.0), although discrimination intensity was lower in Malaga (up to
1.39 times).

$ Tedts in the industrial sector were carried out only in Barcelona, and the cumulative
discrimination was found to be nearly one-and-a-half (1.42) times that of the critical rate.
Consequently it may be stated that discrimination was found in this segment of the labour
market in Barcelona, but that its intensity was only half that of the discrimination observed
inthe servicesector in Spainand lower thanthat observed in Barcelona (2 timesthe critical
rate).

$  The construction sector revealed a surprising result in comparison with the two other
sectors, since the trend here was just the opposite. Itisthe only sector of the labour market
where cumulative discrimination (17.8 per cent of usable cases) did not surpass the critical
discriminationrate (20.7 per cent);in Madrid, the figurewas athird of thisrate. Inthis case,
it isnot possible to discard the null hypothesis, and consequently one cannot conclude that
the observed discriminationconstitutesa significant trend. The behaviour inthis sector may,
inour opinion, be attributable to the intrinsic dynamics of this segment of the labour market
which, at the level we currently stand at, islessin line with aformal model than that of the
other sectors.

2.3. Characteristics of the undertaking offering employment

In accordance with the proposed methodology, the search for job offers was targeted at a
diversified segment of undertakings, taking into account two of their characteristics. size and
ownership.
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Table 17. Usable tests in each geographical region

Total Services Construction Industry
Madrid 248 185 63 —
Barcelona 107 38 27 42
Malaga 30 30 — —
Total realized 385 253 20 42
Proposed 175 75-90 55-70 30-35
Table 18. Minimum and maximum proportions of discrimination, by

geographical regions

(Madrid, Barcelona, Malaga)

Spain Madrid Barcelona Madaga

% % % %

Minimum 35,6 27,8 49,5 50,0
Maximum 38,9 29,8 52,3 70,0
Critical discrimination rate 10,0 12,4 18,9 35,8
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Table 19. Critical discrimination rate, by sectors of employment
Services Construction Industry
Critical discrimination rate 12,3 20,7 30,2
Cumulative discrimination in % 40,7 178 429
Services Construction Industry
Madrid Barcelona Madaga Madrid Barcelona Barcelona
Critical discrimination rate 14,4 31,8 35,8 24,7 37,7 30,2
Discrimination in % 34,1 65,8 50,0 95 37,0 42,9
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Asfar as size was concerned, it was possible to establish three groups: undertakings with 100 or
more employees (large), with less than ten employees (small) and the band between 10 and 99
employees (medium-sized). Thereisadifficulty indetermining the size of the undertaking offering
jobs. Isthe undertaking a branch of alarge company? Does it have a number of operating centres
or only the premises which were contacted? The general practice applied in the study was to
consider the undertaking as being the work premisesinwhichwere being undertakenthe activities
for whichthe job offer had been made, and to determinethe size of the undertaking accordingly. The
results of thetestsin Spain and in the three geographical regions may be seen from Table 20.

Table 20. Tests carried out, broken down by size of undertaking (in
%)

Large Medium Small Total
Madrid 6,3 16,3 77,4 100
Barcelona 10,1 46,1 43,8 100
Malaga 16,6 36,2 47,2 100

TOTAL 84 28,9 62,7 100
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Table 21. Tests carried out, broken down by ownership of
undertaking (in %)

Private Public Mixta Tota
Madrid 302 4 — 306
Barcelona 209 -- 1 210
Malaga 35 -- 1 36
TOTAL 546 4 2 552

Small undertakings held a dominant position in the tests carried out in Spain, and accounted for
around two-thirdsof thetotal (62.7 per cent). Their significance was even greater in Madrid (more
than three-quarters). It was lower in Barcelona, where the number of medium-sized undertakings
was greater than that of small undertakings. M edium-sized under takings accounted for between
athird and a quarter of the total. However, in Barcelona they accounted for a higher proportion
(nearly one half: 46.1 per cent). InMadrid they accounted for asmaller proportion (16.3 per cent).
L arge undertakings did not account for alarge sector of the sample (8.4 per cent). Maagawas
an exception although, even here, large undertakings continued to form a minority segment (16.6
per cent).

We did not determine whether these results were in line with Spain's structure of undertakings as
a whole. The method we used in our search for low-skilled jobs did not come within the
procedures employed by large undertakings. This may have brought about an over-representation
of small undertakings. In thisrespect, it is useful to point to the results of the study carried out in
Cataloniaby Solé and Herrera (1991), which corroborated the finding that African and Adriatic
immigrants in their magjority (94 per cent) work in undertakings with less than ten employees.

The owner ship of the undertaking (private, public or mixed) is the second characteristictakeninto
consideration. Theinitial design had indicated that there were few mixed undertakings in Spain,
and that job offers from public undertakings did not conformto the method proposed for this study
(jobs in public undertakings are usually awarded on the basis of competition/examination). In
general, the results obtained confirmtheseforecasts (see Table21). Inpractice, thereare very few
public and mixed undertakings in the sample; undertakings in private ownership account for 98.9
per cent of the total.

3. Conclusons

The general conclusionto bedrawnfromthe methodological procedureusedin Spainisthat young,
semi-skilled male Moroccans who are looking for work suffer from a marked intensity of
discrimination at the moment of hiring, when compared with a similar group of young mae
nationals. The statistical results obtained in this study were 3.5 times higher than the critical
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discrimination rate laid down as the minimum threshold for the studies carried out. The direct
significance of thisconclusionisthat, inat least one out of every three job applications, the group
of young Moroccans receives trestment which is worse than that received by the similar group of
nationals.

The results of this inequality of treatment suffered by the group of immigrant Moroccans was
encountered in all three stages of testing. However, it was more prominent in the first stage (brief
telephone interview), and it was here that 70 per cent of all the discriminationwas recorded. This
first stage of the job application process acted as a filter for the group of young, semi-skilled
Moroccans. Those that were rejected during the telephone conversation did not have the
opportunity to present their actual qualifications and their suitability for the job for which they
were applying, whereas the young nationals did have the possibility to do so. The response given
most oftento the M oroccan applicant was:. "thejob is aready taken". However, when the national
actor subsequently made the second telephone call and applied for the job, he was offered an
interview. The real significance of the results obtained in the first stage is that, in one out of
every four cases, the group of young M or occans was bypassed by the employer and did not
had the opportunity of accessto the job being applied for, even though the members of the group
are actually qualified for the job in question.

Inthe second stage, the net discrimination against the group of young Moroccansis 7.8 per cent
of the usable cases, and in the third stage it is 2.9 per cent. The net cumulative discrimination
against Moroccan immigrantsin the three stagesis 35.5 per cent of the usable cases, which
is3.5timeshigher thanthe 10 per cent that the critical discrimination rate lays down asthe
minimum threshold required to confirm gatistically the existence of discrimination.

In the overall sample for Spain, when we add together the percentages of net cumulative
discrimination for "inequality of treatment” (35.6 per cent) and "treatment which is apparently
equal butinreality different” (3.3 per cent), it canbe seenthat, in at least 38.9 per cent of the tests
carried out, there was some formof unfavourable treetment towards the group of male Moroccan
youths. By geographical region, the highest level of discrimination was to be seen in Barcelona,
followed by Madrid, and the lowest wasin Malaga. Asfar as sector s of the labour market are
concerned, it was found that, in the construction sector, it is not possible to discard the null
hypothesiseither by sector or for the geographical regions inwhichthetests wereapplied (Madrid
and Barcelona), i.e., no statistical proof was found of the existence of discrimination at the
establishedlevel. Neverthel ess, the service sector and industry exceeded thecritical discrimination
rate to alarge degree; the rates recorded were significantly higher in services, and especially in
Madrid.

The statistical results obtained fromthe procedure employed aso make it possible to establishan
estimate as to the proportion of interviews that would be achieved by each group of young people
out of the total number of job applications made. What happened was that the group of young
nationals obtained interviews in 58.9 per cent of the applications made, whereas the Moroccan
group obtainedinterviewsin32.2 per cent of theseapplications. This means that there were almost
twiceas many successesin the group of national sand, consequently, twicefewer for the M oroccan
group. The true significance of the above result isin accord with the fact that the interview is, in
most cases, the essential stepping stone towards obtaining a job. Furthermore, according to the
results obtained, the success of the interview or the attainment of thejob is, also, twice as high for
the group of nationals (49.02 per cent of success and 23.5 per cent, respectively). In absolute
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numbers, in view of the number of interviews actually obtained and the estimated number of
interviews, the group of nationals would have obtained 136 jobs and the immigrant group 42 jobs
(see Part 1V, 1.3); this means that, for each job offered to the immigrant group, 3.2 jobs were
offered to the group of young nationals.

The high proportion of discrimination against the group of young, semi-skilled M oroccan
migrants at thetime of hiring, that has been statistically demonstrated in this study, isa
major obstacleto their likelihood of obtaining ajob. To summarize, the situation with
which young, semi-skilled Moroccan males arefaced at the time of being hired for ajob in
the Spanish labour market is significantly mor e difficult than that encountered by young
nationals of similar characteristics.
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1. Introduction

The present study is intended to achieve two objectives: the first is to describe Spain's current
legal framework on the discrimination to whichimmigrants or ethnic minorities may be subjectin
employment, as well as the public institutions involved in this area; and, secondly to assess the
effectiveness of al thislegal and administrative superstructure.

In view of these objectives, the study has been divided into two parts: the one descriptive, with
a presentation of the legislation and the administrative bodies responsible for promoting and
safeguarding equality of opportunities between national and foreign workers; and the other
analytical, with an attempt being made to verify whether, in actual fact, these legal mechanisms
fulfill the objective they have been set, i.e., whether the protection and anti-discriminatory
protection given to these groups is effective.

Finally, a number of suggestions are made with a view to optimizing efficiency in the fight for
equality of opportunities and the eradication of discrimination.

Inorder to take al ook at Spani sh anti-di scriminationlegisl ation concerningimmigrant workersand
ethnic minorities, it is necessary to place in context, at least briefly, the situation of migrantsin
Spain. Inthisway, it will be possible to understand both the apparent legal vacuum which exists
in the national legidation in relation to discrimination based on difference in "nationality” (lack
of specifically anti-discriminatory laws for these groups), and, on the other hand, the large number
of international treaties and conventions which promote equality of treatment for migrant workers
(United Nations, ILO, Council of Europe, bilateral treaties, etc.) that have been signed by Spain.

By tradition, Spain has been a manpower exporting country, and this finds its expression in the
numerous | egidlative texts and standards which have as their objective the defence of the rights of
the emigrant. This protective approach to emigration is to be found textually in the Spanish
Congtitutionof 1978, whereinArticle42itis stated that, "the State shall providefor the safeguard
of the economic and social rights of Spanish workers abroad and shall orient its policy towards
their return”.

Starting out from the 1970's and 80's, with the political and economic changes which took place
in Spain, the country gradually beganchanging its emigration trend, and beganto become a country
whichwas al so receiving foreign manpower (l1zquierdo, 1994; OECD, 1993). The outcome of this
change in trend was that in 1990, the Spanish Government - at the request of the Congress of
Deputies - drew up areport on the main lines of Spanish policy inwhich, amongst other matters,
there was a discussion of establishing channels for the promotion and socia integration of
immigrants. A significant demonstrationof Spain's change-over frombeing a manpower exporting
country to being also an importing country can be seen in the actual change in the name of the
administrative body responsible for

migration; it ceased to be called the Spanish Immigration Institute and now goes under the name
of the Genera Directorate of Migration.
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Aswill be seen, in many cases, it isthe internationa legislation signed by Spain in the years of
extensive emigration that has had the greatest impact in the field of combating discrimination and
the establishment of rights aimed at the new phenomenon of immigrants.

Spanish legidation offers four distinct levels of recognitionfor the rights of foreigners, and these
may be summarized asfollows: (a) the rights which belong to each individual due to the very fact
of hisexistence; (b) rightswhicharerecognized for both Spaniardsand foreigners; (c) rightswhich
raise doubts as to whether they do or do not affect foreigners and for which the interpretation of
the courtsis necessary; and (d) rights which belong to only those who have Spanish nationality.

Asfar astheinterna legislationis concerned, the basi ¢ texts of the anti-discriminationlegislative
framework are, onthe one hand, the Constitutionwhichlays downinArticle 1.1 that Spanishlegal
order is based, inter alia, on the concept of equality. On the other, there is a series of standards,
either of a general nature, such as Act 7/85 concerning the rights and freedoms of foreignersin
Spain, or of aspecifically labour character such as Act 8/80 of the Labour Code and the Act on
social order infractions and sanctions. These apply, without exclusion based on origin or
membership of an ethnic minority, to all workers exposed to discrimination at work, and are based
on the principles of equality of trestment in rights and duties.

It may be useful at this point intheintroductionto explainthat, inorder to avoid possible problems
of terminology, this study will use the term "racial discrimination™ in the manner in whichitis
defined in the International Convention on the Eliminationof all Forms of Racial Discrimination
(CERD). Spainisasignatory to this Conventionwhich stipulatesin Article 1 that "the term'racial
discrimination' shall mean any distinction, exclusion, restriction or preference based on race,
colour, descent, or national or ethnic origin which has the purpose or effect of nullifying or
impairing the recognition, enjoyment or exercise, on an equal footing, of human rights and
fundamental freedoms in the political, economic, social, cultural or any other field of public life.”
This definition applies to ethnic minorities within the country, such as gypsies, but excludes any
allusionto discrimination based on nationality different to that of the country in whichthe person
lives and works.

2. Anti-discrimination legislation

Spanish legidation has a three-tier structure. The highest-ranking level of legal referenceis the
Congtitution, and itisfromthisthat the whol e superstructure of Spanishlegislationisderived. Next
comestheinternational |egislation whichhasbeensigned by Spain, and whichusually hasthevalue
of guidelines (Article 10.2 of the Spanish Constitution) and may be referred to in complaints and
petitions onthe subject of racial discrimination. Inaddition, there are also international standards
which, once they have been ratified, become an integral part of the country'sdomestic legislation
(Articles 92 to 96 of the Spanish Congtitution), as appliesin the case of the laws of the European
Union and ILO Conventions. Findly, the

national legislation which makes reference to equality of treatment between nationas and
foreignersisto be found scattered inthe articles of avariety of laws, ranging from the Pena and
Civil Codesto social legidation. The two acts which are most closely related to discrimination
in employment are Act 8/80, the Labour Code, and Act 7/85 concerning the rights and freedoms
of foreignersin Spain.
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Apart from the international conventions and agreements signed by Spain, there is no specific act
which combats discrimination against foreign workers or ethnic minorities in the field of
employment. What do exist, however, are specific aspectslaid out invarious items of legislation
which have an impact on employment discrimination against these groups.

It is necessary to point out, right from the very start, a basic difference between the two target
groups for this study. Thisderivesfromthe Constitutionitself: onthe one hand, thereis no ground
for doubt concerning the protection and legal equality of national ethnic minorities, since Article
14 statesthat it is not possible to claimbefore the law any discrimination " on the grounds of birth,
race, sex, religion, opinion or any other personal or social conditionor circumstance”, and thiswill
obviously include any personwith Spanish nationality no matter what his or her ethnic or national
origin; onthe other hand, certaindifferencesof treatment between Spaniardsand foreignersarelaid
down(Segarra, 1991, p. 63), oftenmotivated by the lack of precision in theterminology employed.
One of these clear differences in treatment is to be found in the case of access to employment
(Article 35.1). Decision 107/84 of the Constitutional Court stipulates this categorically in the
statement that "there is no treaty or law whichlays down equality of treatment between nationals
and foreignersin access to employment” (Mulas, 1986, p. 279). Subsequently, we will see that
athough the Labour Code does not recognize equality in access to employment, it does guarantee
equality once the worker has been hired.

3. International legislation in Spanish law

InSpain, international |egislationhasthree level s of impact, depending onwhether we are dealing
with universal standards which consequently apply to every migrant. This is the case with those
coming from organizations belonging to the United Nations system, and especidly, in the case in
question, thosefromthe International Labour Organizationand the International Conventiononthe
Elimination of All Forms of Racial Discrimination. At a dlightly more restricted scale, we have
the legislation of the European Union and, finally, bilateral agreements on migration signed
between Spain and other countries with which it has historical or cultural ties, or which have
traditionally been the host countries of Spanish emigrants. Asfar asimmigrants are concerned, all
thisrelatesinpractice to the existence of three different level s of treatment, depending onwhether
the personin questionis anationa of a country inthe European Union, a national of acountry with
which Spain has reciprocity agreements or anational of athird country.

3.1. Universal legidation

Throughout the whole of the United Nations system, the only agreements that have been directly
incorporated into the domestic Spanish legislation are the Conventions of the International Labour
Organization (ILO) that Spain has ratified. Although Spain has ratified only two Conventions
directly affecting discriminationagainst migrant workers [ Convention (No. 97), 1949] and against
ethnicminorities(Convention(No. 111), 1958), this does not mean that, inthe maority of the other
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ILO Conventions ratified, there is no defence of equality of treatment, since as Valticos says
"international labour conventions are applicable to foreigners when they contain no express
provision to the contrary” (Valticos, 1977, p. 444).

ILO Convention No. 97 concerning Migration for Employment (Revised), 1949*

The whole of this Conventionis relevant, but we may pick out in particular Article 6, sinceitcalls
for application to immigrants lawfully within its territory, treatment no less favourable than that
which it applies to its own nationals in respect of matters that are subject to the control of
administrativeauthorities, suchasremuneration, vocational training, holidayswith pay, tradeunion
membership, accommodation, socia security and the use of the public employment service.

The above-mentioned article stipulates, inter alia, the inadmissibility of discrimination on the
grounds of race or nationality, "Each member for which this Convention isin force undertakes to
apply, without discrimination in respect of nationality, race ... to immigrants lawfully within its
territory, treatment no less favourable than that which it applies to its own nationals’.

ILO Convention No. 111 concer ning Discrimination (Employment and Occupation), 1958
2

This Convention centres on national workers, including, obviously, those who belong to ethnic
minorities. Itisalso valuable becauseit definesconcepts suchas: discrimination, employment and
occupation.

Universal Declaration of Human Rights

This Declaration is explicitly mentioned in the Spanish Constitution (Article 10.2) as a direct
source of interpretation for all the standards that are related to fundamental rights. The most
significant Articles in connection with our theme are Article 2, in which it is laid down that
everyoneis entitled to all the rights and freedoms set forth in the Declaration, without distinction
of any kind, "suchasrace, colour ... national or social origin”, and Article 23 whichis centred on
the individual's employment rights: equality inthe right to work, to just and favourable conditions
of work and to the right to equal pay for equal work.

International Convention on the Elimination of All Forms of Racial Discrimination
1 (CERD)

Thisis certainly the International Convention which focuses most closely on the subject and, as
was stated intheintroduction, italsolaysout adefinitionfor theterm”racial discrimination”. This
is no small matter since, throughout Spanish legislation, we encounter problems of terminology
related to discrimination, starting with the Constitution itself in which appears the term race but
not nationaity. Inthis context, what may be enlightening isthe reply given by the representative of
Spain in the Report of the 36th Meeting of the Committee for the Elimination of Racia
Discrimination when he said literally: "the term 'race’ which is to be found in the Congtitution
includes all ethnic groups, and there can be no discrimination based on this criterion (le terme

1 Ratified by Spain on 23.6.67 (BOE, 7.7.67)
2 Ratified by Spain on 26.10.67 (BOE, 4.12.68)
1 Ratified by Spain on 23.4.69. (BOE, 17.5.69)
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"race”" que figurait dans la Congtitution incluait toutes les etnies et il ne pouvait y avoir de
discrimination fondée sur ce critere)" (CERD, Documents Officiels. 36th session, 1981, p. 31).

In another context, an item which is also of considerable importance is paragraph 2 of Article 1,
according to which, discrimination against foreignersfalls outside the scope of this Conventionif
there is no unlawful racial act: "This Convention shall not apply to distinctions, exclusions,
restrictions or preferences made by a State Party to this Convention between citizens and non-
citizens'. Furthermore, this Convention defines the concept of "positive action” towards groups
which require specia protection (Article 1, paragraph 4).

The specific subject of discriminationinemployment isreferred to in Article 5 (e) (i) wheniitis
stated that States Parties undertake to prohibit and to eliminate racial discrimination inparticular
in (amongst other rights) "the rights to work, to free choice of employment, to just and favourable
conditions of work, to protection against unemployment, to equal pay for equal work and to just
and favourable remuneration”.

Inaddition, this document makesreference to reparationor satisfactiondueto the victims of racial
discrimination (Article 6).

It is important to take note of Article 14 which lays down for a State Party the possibility of
declaring that it "recognizes the competence of the Committee to receive and consider
communications fromindividual s or groups of individual s claiming to be victims of aviolationby
that State Party of any of therights set forth in this Convention. No communicationshall bereceived
by the Committee if it concerns a State Party which has not made such a declaration”.

Spain does not recognize this competence (Commission of the European Communities, 1992, p.
33); however, this does not mean that the Convention does not have any specific weight and any
decisiveinfluence when proceedings aretaken against discriminatory behaviour. Onthe contrary,
as may be deduced form certain declarations made by the Committee examining the reports
submitted by Spain to the CERD: "Members have taken note of the information contained in the
Report according to which the provisions of the Convention were a source of reference for the
interpretation of matters of racia discrimination and equality of rights by the Spanish judiciary”
("Des membres ont pris note des renseignements contenus dans le rapport selon lesquels les
dispositions dela Convention éaient une source de références pour |'interpretation des questions
dediscriminationracial e et d'égalité dedroits par lamagistratureespagnol €' (CERD, Documents
Officiels: 40th session, 1985, p. 132).

In addition to these Conventions, there is a series of pacts and agreements based on the concepts
of human rights inthe Universal Declaration which defend equality of treatment for migrants and
ethnicminorities. All of themcontainanobligationto eliminate racial discrimination, both defacto
and de jure, and to defend equality of treatment between different communities which are
cohabiting in the State Party. The documents of this type that have been signed by Spain are the
following:
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Inter national Covenant on Civil and Palitical Rights!

This Covenant focuses on equality of political rights for minorities. The contents of Article 20.2
are of particular significance sinceitis stated that "Any statement of national, racial or religious
hatred whichconstitutesanincitationto discrimination ... shall be prohibited by law". For national
ethnic minorities, theitemof major importanceis Article 25 asawholeand inparticular paragraph
(c) stating that they have accessto: "... ongeneral terms of equality, to the public services of their
country".

Inter national Covenant on Economic, Social and Cultural Rights

In this Covenant there are certain articles (such as No. 7) which deal in particular with the
recognition of every human being's right to equality in employment: conditions of work, pay,
training, opportunity, etc.

Asfar asthe Council of Europeisconcerned, Spain hasratified standards which, athough they do
not have the legal force of those from the European Union, also refer to non-discriminatory
treatment of migrants and ethnic minorities, taking into account that the termmigrant worker denotes
only subjects of Member Countries. Specifically, the European Social Charter® states that all
workers have the right to equaity in working conditions (Part I, paragraph 2) and refers in
particular to conditions of employment, pay, trade union membership and accommodation(Article
19.4). All thisis complemented by equality of treatment in taxes and contributions (paragraph 5),
family reunification (paragraph 6) and equality of treatment in legal proceedings (paragraph 7).

In addition, the Council of Europe has drawn up a Convention on the Legal Status of Migrant
Workers*whichcalls for "treatment no less favourabl e thanthat enjoyed by the national workers
of the host State” with respect to working conditions (Article 16), social security (Article 18) and,
which is of great importance, to the complaints that migrants may place before the courts and the
administrative authorities (Article 26). In the same way as the European Social Charter® this
Convention applies only to nationals of signatory countries and not to all nationals of al the
countries of the Council of Europe (Article 1.1).

3.2. European Union legidation

Under the Treaty of Rome (as amended by the Treaty of Maastricht), the European Union's
regul ations and decisions have precedence over national legidation (Gisti, 1994, p. 41). Thisbeing
said, it should be emphasi zed that the European Uniondoes not have an established policy onthird-
world country workers who live and work in any of the States that make up the Union, neither are
there standards under Community law which provide them with assistance, with the exception of
those established aspart of cooperati onagreements with third countries (Ramos, 1993, pp. 11 and
12). Moreover, we are talking here of legal measureswhichinvolve and assist the free movement
of workers who are nationals of one of the member states. In this context, a key text is that of

! Ratified by Spain on 27.4.77 (BOE, 30.4.77).

2 Ratified by Spain on 27.4.77 (BOE, 30.4.77).

¢ Ratified by Spain on 29.4.80 (BOE, 26.6.80).

4 Ratified by Spain on 6.5.80 (BOE, 18.6.83).

5 Countries which on 18 October 1961 signed the European Socid Charter:
Austria, Belgium, Cyprus, Switzerland, Denmark,Spain, France, Germany, Greece, Iceland, Ireland, Italy,
Luxembourg, the Netherlands, Norway, Sweden, Turkey and the United Kingdom.
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Article48.2 of the constituent Treaty of the European Economic Community whereitisstated that:
"The free movement (of workers) supposes the abolition of all discrimination on the grounds of
nationality between workers of Member States, with respect to employment, pay and other
conditions of employment".

Regulation No. 1612/68, concerning the free movement of workersisthe one that focuses the most
on the situation of workers from Community countries who are working in Spain, and which
complements the above-mentioned Article 48 of the Constituent Tresaty. In genera, the whole of
chapters| and II, "access to employment” and " exercise of employment and equality of treatment”
(Articles 1 to 9) arerelevant here. These recognize therights rel ated to the work and employment
of nationals of Member States of the European Union, which go far beyond what is normally
recognized for immigrants from third countries, even where there are bilatera agreements on
equality of treatment. The objective isto place the Community immigrant on the same footing as
the national worker with aview to ensuring that freedomof movement and establi shment throughout
the areaof the Community are real in practice. Consequently, in actual fact, thisRegulationcarries
much more weight than national laws which are intended to protect or provide precedence to
exclusively national workers.

Another item of interest is Regulation 1281/70 which grants rights to workers to establish
themsealves on the territory of aMember State after having pursued employment there.

Although as we have seen, all these measures promote only labour mobility and equality between
Member States of the European Union, agreements haveal so beensigned with third party countries,
which have an effect onthe treatment of migrants from these countries, asisthe case, for example,
with Moroccans. Under Articles 40 and 41 of the cooperation agreement between the European
Community and the Kingdom of Morocco?, "Any discrimination based on nationdity between
workers of the Community and those of M oroccan nationdity, with respect to conditions of work
and pay, as well asinthefield of social security, must be eliminated” (Migration News Sheet,
September 1994, p. 1).

4. National legislation

There is no Spanish act which deals specifically with racial discrimination; instead there are
provisions onthismatter whichare scattered throughout numerous articlesin very different pieces
of legiglation ranging from the Congtitution to the Civil Code. The two acts which most directly
affect discrimination in the employment of migrants are, on the one hand, Act 8/80, the Labour
Code, which regulates employment activity, and onthe other, Act 7/85 which deal swith therights
and freedoms of foreignersin Spain.

4.1. The Constitution

1 Signed on 27.4.76
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There are constitutional provisionswhichrefer to the approach that the legislator should take, and
others which are organic or of direct application, i.e., which may be invoked by persons before
the Courts.

The concept of equality is one of the basic principles onwhichthe Congtitutionis founded, and it
therefore serves as a guiding principle for legislative procedure and for the public authorities
(Articles1and 9.2). Inthisrespect it al so recognizes the predominant rol e played by the Universal
Declaration of Human Rights and the international treaties signed by Spain when the time comes
to interpret standards which affect the dignity and rights of the individual.

The text of the Constitution contains some ambiguous terminology since, at times, it uses concepts
such as"individuas', whichdo not make it possible to distinguish clearly whether what is being
laid down applies solely to Spaniards or whether it also relatesto other persons who are located
in the country.

Among the congtitutiona articles whichrelate to discrimination, some mention solely equality of
treatment amongst Spaniards, suchasfor example Article 139, inwhichrecognitionis givento the
equality of rights and obligations of Spaniardsinany part of the State. Thisisan important matter
since it provides defence against possible inequalities of treatment that might appear in relation
to the political and administrative make-up of the Autonomous Communities to be found in the
Spanish State (internal migration) or to ethnic minority groups such as gypsies.

Indirect connectionwith employment, the Constitutionisclear inrecognizing theright towork only
for Spaniards, asislaid downinArticle 35. Thefinal statement in this Article, namely, "without
therebeing inany case, the possibility of discrimination on grounds of sex", isinteresting sinceit
provides eloguent protection against cases of discriminationin employment on the grounds of sex;
however, it is not clear about any other type of discrimination in employment that might occur.

Other anti-discriminatory articlesinthe Constitutionseemto apply to both national sand foreigners.
This occurs for example where a guarantee is given for the right to honour, privacy and persona
image - all of whichareimportant factorsfor separate cultural and national groups (Article 80.1).
In addition, the right to legal protection and defence appliesto "all persons ... so that, under no
circumstances, can anybody be without defence” (Article 24); this means that legal protection
covers even unlawful immigrants, and goes even farther if we interpret thisright to justice in the
way that it is considered in certain international standards and, in particular, the Universal
Declaration of Human Rights (Articles 6 and 7) as mentioned above. Nevertheless, it seems that
only aforeigner whose situationis lawful will benefit fromeffectivelegal protectionand defence
since, according to Manjon, "adthough recognized as a person before the law with the attendant
rights, effective enjoyment thereof is subject to an individual authorization which makes his
situation regular and his residence in the territory in which he resideslegal " (Manjon, 1991, p.
146).

Another factor which is connected to the world of work is the assistance offered by the social
security system. In principle, fromareading of Article41, one might concludethat thisappliesonly
to Spaniards sinceit employs thetermcitizens. However, Olarteisof theopinionthat, onthebasis
of the contents of the various international agreements on this subject signed by Spain, the term
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citizens should be interpreted here in the wide sense, and go beyond the restrictive concept of
subject or national (Olarte, 1993, pp. 551-553).

Article 13.1 is of importance since it states that "foreigners shall enjoy in Spain the public
freedoms that are guaranteed by the present chapter (referring hereto fundamental rights and duties)
in the terms that are laid down by treaties and the law". Subsequently we shall see how thisis
shaped in Act 7/85 on the rights and freedoms of foreigners in Spain and in the decrees and
regulations that derive from it, and in particular the Royal Decree 1119/86 and Royal Decree
1099/86. This article 13.1 has been the subject of considerable polemic and interpretations due
to the importance attached to the meaning of "terms that are laid down by treaties and the law".
Consequently we shall see that it is the judgments of the Constitutional Court which, to a large
extent, guide matters on this point:

Article 13 doesnot meanthat foreignersenjoy only thoserightsand freedomswhicharelaid downby treatiesandlaws.
Rather, it means, that the content of what may beenjoyed may betempered by what i sstipul ated by international treaties
and Spanish national law. (Constitutional Court);*

or also:

The Constitutiondoesnot sti pulatethat foreignersshal enjoy, in Spain, thefreedomsgrantedtothemby tregtiesandthe
law; instead, itisthefreedomsthat ‘areguaranteed by thispresent chapter .."; Theresultisthat therightsand freedoms
recogni zedas applyingtoforeignersend up by becoming constitutiona rights... however, dl of themwithout exception
arerightsof legal configurationasfar astheir contentisconcerned. Thisconfigurationmay refrainfromtakinginto
considerationasrelevant informati oninmotivatingexerciseof theright, thenationdity or citizenship of thepersonin
question. Theoutcomeof thisisto producetotal equality between Spaniardsand foreigners, asdoesinfact effectively
occur withthoserightswhichbelongtothepersonassuchand nottothepersonasacitizen... andthosethat are
irrevocabl ef or the guaranteeof humandignity, whichaccordingto Article10formthebasi sof Spanishpublicorder.
Rightssuchastherighttolife, toprivacy, etc., apply tofore gnersasaconstitutional enactment, andtherecanbeno
possible inequality of treatment on their account in comparison with Spaniards. (Constitutional Court)?

This judgment recognizes that there is no congtitutional principle of equality which would, asa
general rule, place foreigners on the same footing as Spaniards. De laMata goes as far asto say
that the Constitution allows the legislator "to apply the principle of discrimination - not just
formally, but a'so materialy - on the grounds nationality” (De laMata, 1995, p. 37).

Although Article 149 is not directly related to discrimination, it would seem useful to draw
atentionto it here sinceit points to the exclusive competence of the State in matters of nationality,
immigration, emigration, citizenship and the right to asylum. It does not prevent the Autonomous
Communitiesfrombeing ableto legid ate onthese mattersin their area of influence, asis specified
under Article 150.1.

4.2. Standards with an impact on employment

Act 8/80, Labour Code

L Judgement 481/85 of the Congtitutional Court, Room 2, Date: 30.9.85.
2 Judgement 107/84 of the Constitutional Court. Room 2. Date: 23.11.84.
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By constitutional mandate (Article 35.2), the most important lega text in the area of employment
isAct 8/80, the Labour Code (BOE, 14.3.80), since it applies to al gainfully employed workers
without discrimination, differentiation or exclusion on the grounds of whether they are nationals
or foreigners(inalawful situation), asis specified inits scopeof application(Articlel1). Theonly
groups that may be explicitly excluded from application of the Labour Code are public servants,
the admini strative councillors of undertakings, personswho areinvolvedinmercantile operations,
and persons who work in a family undertaking and who do not have the status of a gainfully
employed person. One of the clearest pieces of evidence that the Labour Code does not
discriminate between national workers and immigrant workers may be the actual absence of any
specific mention of the latter group. The term'foreigner’ appearsinonlytwoarticles and eventhen
it isawaysto indicate aright of equality with the national workers. In the first case, referenceis
made to the possibility that foreigners in an unlawful situation (under Act 7/85) may be hired
(Article7.c), and in the second, they are placed on an even footing with national workersintheir
right to elect and be elected in any electoral processes carried out withinthe undertaking (Article
69).

The Labour Code hasbeenwidely amended (A ct 11/94); however the modifications that have been
made do not affect the discriminationin employment to which immigrant workers may be subject.
Throughout the whole of Act 8/80, there is a scattering of specific points which have anti-
discriminatory connotations. For example, Article 3, which deals with the regulation of labour
relations, statesthat " under no circumstances, may the worker be subjected to conditionswhichare
less favourable than those stipulated by legal provisions and collective agreements'; and the
following Article lays downthe right of not being discriminated against "in access to employment
or once employed” for various reasons, anong which are enumerated race and language withinthe
Spanish State (Article 4). These aspects are related to certain ILO Conventions. No. 97 (1949);
No. 111 (1958) and No. 156 (1981).

However, there is no doubt that the most important article and the one whichis directly related to
the subject of thisstudy is Article 17. Thismakesreferenceto therightsand dutiesthat derive from
the contract of employment, and paragraph 1 of this Article stipulates as follows:

Shall beconsidered null and voidany provisionsof regul ations, clausesof collectiveagreements, individual pactsand
unilateral decisonsonthepart of theemployer which contai nunfavourabl ediscrimination onthegroundsof ageor which
contai nfavourableor adversediscriminationinemployment, inthematter of wages, hoursof work and other conditions
of employment, for reasons of sex, origin, maritd status, race, socia condition ... andlanguagewithinthe Spanish State.

Althoughthisparagraphdoes not stipul ate the term™nationality™, itis understood that it al so applies
toforeign workers both inthe spirit of the Code and for the fact that ILO ConventionNo. 97, which
has been ratified by Spain and consequently integrated into its national legidation, stipulates the
phrase"without discriminationinrespect of nationality" (Article6.1 already referred to) (seelLO,
1988).

Act 7/85 on therights and freedoms of foreignersin Spain, also known as the Foreigners Act,
was passed to fulfill the congtitutional requirement (Article 13 ) of laying down provisions to
regulate the situation of foreign residents. The introduction to the Act talks of the concern about
offering foreigners a "maximum quota of rights and freedoms, the exercise of which would, in
practice, place them on an equal footing with Spaniards themselves'. It aso claimsto "promote
the integration of foreignersinto Spanish society ". The law lays out the form and conditions for
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obtaining the various work permits which allow foreignersto reside and work lawfully in Spain,
the restriction being that there are no Spanishworkers unemployed in the same sector or office in
which the foreign worker who is applying for a permit, isto work. Some of the conditions that are
laid down for the granting of work permits may be considered discriminatory since they create
differences of treatment based on the preference given to certain nationalities or cultures, and in
particular Hispanic Americans, Portuguese, Filipinos, Andorrans, citizens of Equatorial Guinea
and Sephardim ; this applies both to the obtaining and renewal of work permits (Article 18. 3),
and for exemption from the costs that these involve (Article 23). The Ombudsmanhaslaid before
the Constitutional Courtthe unconstitutional natureof various ArticlesinthisAct, claimingthatthey
violate the principles of equality of rights and freedoms of foreigners. This Court has recognized
thisin part (BOE, 3.7.85).

The adhesion of Spain to the European Communities, and consequently to the agreements on the
free movement of workers who are nationals of countries in the Community, established a new
category of immigrants whichmodified the legal status of the foreigner of Community origin. This
was specifically regulated by Royal Decr ee 766/92 whichrepealed Royal Decree 1099/86. All
this brought about new differences of treatment athough these are not so muchinrelationto rights
inemployment, sincethesearethesamefor all lawful immigrants, except at the time of being hired,
since the Community Directives speak of equality inand for employment (it is useful here to note
Regulations 1612/68 and 1251/70). The problem stems, for example, from the need to obtain a
work permit and the conditions for obtaining such a permit as laid down in Act 7/85. These
requirements apply exclusively to immigrants from outside the Community. In contrast, workers
of Community origin require only a residence card which is free of charge and automatically
renewable in the majority of cases.

Royal Decr ee 1119/86" approves the application order for Act 7/ 85 onforeigners and contains
a number of the articles relating to non-discrimination in employment. It states that "wages and
other conditions of employment for foreigners authorized to work in Spain for athird Party may
not under any circumstances be lower thanthoselaid downby the applicabl e standards on Spanish
territory or stipulated incollective agreementsfor Spanishworkersinthefield of activity, category
and locality in question” (Article 32 ). Consequently, the labour office shall berequired to refuse
acategory A work permit (such a permit is for seasonal, cyclical or temporary work and is not
renewable) and a category B work permit (valid for a specified occupation, activity or area of
work, itsdurationof validity cannot be longer thanthat of the employment contract, and renewable
on an annual basis) whenever "the conditions laid down in the contract which accompanies the
application for the permitin questionare less favourabl e thanthose stipul ated by the standardsin
force for the same activity, category and locality" (Article 37.4 b).

This Royal Decree contains features which are discriminatory. They bring about inequalities of
treatment in the award of certain residence/work permits depending onthe origin of the immigrant
(in particular Articles 39.2 and 39.3). Royal Decree 1119/86 gives the Labour Inspectorate
responsibility for supervising the legal provisions that apply to foreign workers (Article 78).

Royal L egidative Decree 521/90 approves the text drawn up by the Labour Procedure Act. This
Royal Legidative Decree contains two provisions related to discrimination. On the one hand, it
renders null and void any dismissal whichisbased on "any of the grounds of discrimination laid
down in the Constitution and in the law, or the violation of the worker's basic rights and public

! BOE, 12.6.86



78

freedoms’ (Article 108.2); on the other hand, it states that the termination of the contract of
employment shall be null and void if "it is discriminatory or contrary to the worker's basic rights
and public freedoms' (Article 122.c). Eventhough these two articles are positive to the extent that
they protect the worker from dismissal based on discrimination, their application in practice,
however, may not be quite so positive for the immigrant worker. What may happen is that it
produces an effect contrary to that which wasintended - namely, that of combating discrimination -
by the immigrant losing his job (it being declared null and void). This may even endanger his
lawful status since, without a legal employment contract, he will not be able to retain his
residence/work permit.

Up until now, we have focused on the legal framework for wage-earning immigrants or, using the
terminology of the Labour Code, "persons working for athird party". Asfar asforeignerswho are
working as self-employed persons in Spain are concerned, the legislation does not stipulate
specific working conditions, however, these persons are also the subject of discrimination
depending on whether or not they are nationals of the European Union. They are affected in the
same way by the requirement to possess the combined residence and work permit (Article 13.1 of
Act 7/85). They are also subject to the various schedules mentioned in Article 18.3 concerning
preferenceswhenobtaining thework permit. Inthe case of foreignworkerswho are self-employed,
and who wish to set up a commercial business, it is obviously not the presence of unemployed
Spanishworkers which canrestrict the award or not of awork permit for self-employment, rather
it is the "Degree of saturation in the locality” (Article 1.3 sections a and b of Roya Decree
1884/78).

Asfar asfreedomof associationis concerned, Spanish|egislation recognizesthisright and makes
no distinction between national and foreign workers. In this, it follows the concept of equality of
workers which derives from the Labour Code and from international standards, and in particular
those of the International Labour Office. In this context, Act 11/85 concerning freedom of
association is quite clear when it statesthat "all workers are free to become members of atrade
union to promote and defend their economic and social interests' (Article 1). These stipulations
arein line with those of ILO Convention No. 97 (1949), Article 6 aiii.

Thereis considerable ambiguity inthe area of labour standards. Although the starting point for the
situation isthat the right to work is recognized only specifically for Spaniards (Article 35 of the
Consgtitution), it is clear that the laws in question have ahighlevel of social content, and that they
also apply to lawful immigrants who are working in the country. Act 51/80, the Basic
Employment Act, states that " The basi ¢ principles of employee hiring policy shall be equality of
opportunity and treatment in employment, and that it shall not be possible to lay down any
distinction, exclusionor preference based onthe groundsof race... nationa originor social origin"
(Article 38.2). The fact that specific mention is made of matters related to employee hirings will
have apositiveimpact onimmigrants who are national s of countriesin the European Union, or on
Spanishethnic minorities; however itwill notimpact positively onimmigrantsfrom other countries
even though the use of the term "national origin" is ambiguous. Nevertheless, in the setting of
employment standards, the most controversial item is that of unemployment benefit. There are
contradictions between the labour legislation and the legislation on foreigners which may be
considered as definitely discriminatory towardsimmigrants who have paid contributions to cover
this contingency, since they depend on the possession of awork permit. For example, Act 31/84
onemployment protection specifiesthereasonsfor which thisbenefit may beterminated. However,
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this Act speaks only of refusal of or anegative unfounded response to an offer of employment; at
no point is any explicit reference made to the continuing validity of work permits.

Act 10/94 on urgent measures for the promotion of employment stipulates that private
employment agencies" should guarantee, intheir field of activity, the principleof equality inaccess
to employment and they are not permitted to institute discrimination based on grounds of race ...
origin, etc." (Article 1.2).

Among the aspects related to equality of tresatment in employment, there are aso the principles
whicharelaid downinAct 7/89 on labour procedure principles This Act looks at the matter of
legal aid for all "workers, public social security scheme beneficiaries and those who have
insufficient resources to enter into litigation™ (ninth principle). It also addresses the subject of
reversing the burden of proof in the procedures to be followed in cases of discrimination on the
grounds of sex; such an approach would also be very usefully applied in casesin which there is
an accusation of discrimination in employment on the grounds of race.

4.3. Social security provisions

One of the situations inwhichimmigrants havelegal equality with national workersisinthe social
security scheme to whichthey are both required to pay contributions. However, whatis sometimes
not quite as clear inpracticeiswhether thisequality in duties (the need to pay contributions) also
appliesin the area of rights (access to benefits).

Resolution of 15/4/68, develops on what is laid downin ILO Convention No. 97, confirming
equality between Spanishworkers and "immigrant workers who arelawfully on Spanishterritory,
without discrimination ongrounds of nationality, race, ... etc., without prejudice to the contents of
international conventions or agreements for the preservation of acquired rights and rights in the
process of acquisition” (paragraph 1.8). Thisis asituationwhichexists in spite of the fact that the
amended text of the Gener al Social Secur ity Act? continuesto ingtitute di scriminationinthe equal
footing of some immigrantsin comparison with others, onthe basis of their cultural origins or their
nationality (Article 7).

As far as workers from Member States of the European Union are concerned, the applicable
standards are to be found in the Council of the European Communities Regulations Nos. 1408/71
and 574/72.

4.4. Public law

In addition to the specific labour legislation, there are also general laws which contain articles
applying to discrimination against immigrants. As an example, we will here take alook at what
appearsinthe Civil Code which states that "in Spain, foreigners shall enjoy the same civil rights
as Spaniards except where provisions to the contrary arelaid downinspecial lawsandintreaties’
(Article27);thisisinaccordance with Article 13.1 of the Congtitution. If welook at the procedure

1 Approved by Royal Legidative Decree 1/94.
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for acquiring Spanish nationality or dual nationality, we will once again see that there is
discrimination between migrants based on the duration of residence in Spain stipulated for the
acquisition of this nationality. Article 22 lays down a period of ten years except in the case of
"national's of Hispanic American countries, Andorra, the Philippines, Equatoria Guinea, Portugal
or Sephardim for whom their respective situations shall apply”. Recent data show that "the
percentage of Hispanic Americans to whomSpanish nationality isgrantedis, insome cases, ashigh
as 52 per cent of the number granted each year ... an average of 12,000 to 15,000 each year"
(Aragon, 1994, p. 16).

The Penal Code also contains a number of articles which punish discriminationand racism. For
example, Article 165 lays down a penalty of imprisonment and a fine of 10,000 to one million
pesetas for any personworkingina public service who refuses a benefit to anyone who hasaright
thereto, on the grounds of his belonging to acertain ethnic group or race. Thisarticleisrelated to
Article 194 which disbars from employment in a public authority or as a public servant anyone
who prevents a person from exercising civil rights recognized by thelaw, aswell as anyone who
"by making use of machinations or malicious procedures, imposes on the workers in his service
conditions of work or social security whichare prejudicial to the rights that are recognized by the
law or by trade union collective agreements’ (Article 499 bis).

Also of considerable importanceis article 173.4 which declares unlawful any association which
"promotes or incitesto racial discrimination”. Nevertheless, thereis no referenceto reparationto
compensate for any damage suffered by the victims of racist action, as is common in other
legislations and whichis, moreover, specified in Article 6 of the International Convention onthe
Elimination of All Forms of Racial Discrimination (CERD) which Spain has signed and ratified
"... aswell asthe right to seek fromsuchtribunal sjust and adequate reparation or satisfaction for
any damage suffered as aresult of such discrimination”. Here too, it is possible to appreciate the
lack of specific anti-discrimination legislation.

It is important to point out that, currently, racist or discriminatory acts are not considered to be
aggravating circumstances in a crime; however, according to declarations made by the Minister
of Justice to the media, it seems that the new Penal Code will contain measures that reinforce the
combat agai nst discrimination and racism. Thisis anitemwhichfiguresinthe Twelfth Report that
Spain submitted to the Committeefor the Elimination of All Forms of Racial Discrimination: "the
draft Penal Code, which is currently under discussion by Parliament (1992), lays down racial
discrimination as an aggravating circumstance in crimes against persons” (Twelfth Report
submitted by Spain at the 43rd session of the CERD Committee, 1993, item 5, p. 2).

Although thereis no standard which sets afigurefor the reparation of damage or prejudice caused
by discriminatory action, thereis still the possibility of receiving compensationin the presence of
amisdoing or crime. Thisisreflected invarious articles of the Civil Code, the Penal Codeand the
Royal Decree promulgating the Act on criminal indictment in which it is stated that "every crime
or misdeed shall giveriseto penal actionfor the punishment of the guilty party, and there may also
becivil proceedingsfor restitutionof theitems inquestion, reparati on of damage and compensation
for prejudice caused by the punishable event" (Article 100). With respect to responsibility in a
crime, including discrimination, there are clear references in the Civil Code (Article 1902) and
in the Penal Code (Articles 19, 101 and 104). Article 1902 of the Civil Code stipulates that "he
who, by commissionor omission causesinjury to another, shall inthe event of guilt or negligence,
make reparation for the damage that has been caused”.
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4.5. Infractions and sanctions

Act 8/88 on social order infractionsand sanctions (BOE, 15.4.89) brings together various types
of conduct "contrary to social order" in matters of employment, social security, migration,
immigrationand work by foreigners. It also specifies the types of misdeed and the corresponding
sanctions that derive from non-implementation of labour legislation. Act 8/88 cancels Article 57
of the Labour Code (labour infractions by the employer). It also stipulates that the Labour
Inspectorate is the administrative body responsible for instituting punitive administrative
procedures (Article 1.2).

Chapter V is devoted specifically to migrants and, curioudy, the only infractions on the part of the
employer that are considered are thoserelated to the unlawful hiring of immigrants (Article35.1);
there is no mention of action on the part of the employer who imposes inequality of treatment in
employment against foreign workers. It is possible to deduce from this that the other types of
misdeeds committed at work, including for example those that introduce discrimination in
conditions of work on the grounds of nationality or membership of a socia or ethnic group form
part of the misdeeds and infractions that are breaches of the rights recognized for all workers, as
is defined by the concept of labour infraction: "actions or omissions on the part of employers,
which are contrary to the law, regulations and standard-setting clauses in collective agreements
onlabour matters, occupational safety and health, and which are categorized and sanctioned under
the present Act" (Article5). Thisequal standing betweenlawful immigrants and Spanish workers
fromthe point of view of sanctions for non-application of labour legislationis already to be found
in Article 12 of Decree 1860/75 mentioned below.

Therearethreelevelsof sanctions: light, severe and very severe, depending on the duty which has
beeninfringed and the itemof law affected. Amongst those most closely connected with our study,
is the one which characterizes as a severe infraction "unilateral modification by the employer of
the substantive conditions of work insuchaway that they do not conform to what is laid down by
the Labour Code" (Article 7, paragraph 49) or "creating conditions of work which are less
favourable than those recognized by the law or laid down by collective agreement, and acts and
omissions which were contrary to the workers rights* (Article 7, paragraph 9).

More severe infractions and ones which are more focused on the act of discrimination are
described in Article 8.12 as "unilateral decisions on the part of the employer which involve
unfavourable discrimination on the grounds of age or which involve favourable or adverse
discrimination in relation to wages, hours of work, training, promotion and other conditions of
work, for reasons of sex ... race ... and language within the Spanish State". Furthermore, article
28.2 refers to "drawing up conditions by means of publicity, dissemination of job offers or any
other means, in such a way as to constitute favourable or adverse discrimination in access to
employment on the grounds of sex or race”.

Types of sanctions

Article 37 refers to a gradation of sanctions "which may be set out in minimum, medium or
maximumgrades'. Paragraphs 3 and 4 of thisArticle specify the amounts of the finesfor the severe
and very severe misdeeds.
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The administrative procedure for imposing sanctions for infraction of social lawsislaid downin
Decree1860/75 (BOE, 12.8.75). Although thisDecree hassince beenamended and updated, it still
maintainsinforceits Article 12 which dealswith infractions involving the non-application of the
provisions regulating the employment, working conditions and establishment of foreign workers

in Spain.

Act 11/94 amends certain articles of Act 8/88. Although there are no significant changes in the
substance of what has been described above, it does bring under the heading of severe infractions
those which establish "by means of publicity, broadcasting or any other means, conditions which
discriminate for or against accessto employment on the grounds of race, sex, age, marita status,
religion, political opinion, trades unionmembership, origin, social conditionand language within
the State (Article 28.2)."

5. Protection in discrimination disputes

The protection and defence of therights of foreignworkersin Spainislaid downby acomplex and
varied legal framework, whether international or national. The starting point is that every
individual has the right to legal protection (Article 24 of the Spanish Constitution) and,
consequently, there must be mechanisms and ingtitutions that make this possible.

First and foremost it should be borne in mind that, in general, immigrants are not personally able
to place their complaints before the various international institutions and tribunals which oversee
the implementation of international agreements and conventions ratified by Spainonanindividual
basis. Instead, they haveto do this through legal representatives, such as for example, their trade
unions. The most suitable institution for the submission of complaints on labour discrimination
matters would be the International Labour Organization, should it be considered that it is one of
the items dealtwithinConventionsNo. 97 (1949) or No. 111 (1958) which hasbeenviolated. The
Committeefor the Eliminationof All Forms of Racial Discriminationhasan"indirect” supervisory
function (States Party are required to submit to this Committee reports ontheir policies, measures
and application of anti-discriminatory legidlation). However, Spain has not ratified Article 14 of
this Convention which makes it possible for complaints, including petitions from individuals, to
be placed before the Committee should it be considered that any of the Articles of this Convention
have not been implemented.

Within the European Union, it is the Court of Justice of the European Communitieswhichis the
ultimate body for the adj udi cati on of disputesonmattersof discriminationagai nst migrant workers.
Clearly it is not the workers themselves who can directly submit their petition to the Court of
Justice; instead, it is national courts which make the submission where there is doubt as to the
interpretation which should be givento the Community socia standard. It istherefore the "task of
the worker to establish reasonable doubt so that the national court calls on the Court of Justice of
the European Communities to giveits clarification” (Rojas, 1992. p. 170).

Aswe have already seen with respect to legidation, there are in Spain a variety of bodies and
ingtitutions that act as internal mechanisms for overseeing the rights of immigrants. It is these
which, to a greater or lesser degree, have the function of supervising the effective and red
implementation of anti-discrimination standards for ethnic minorities and immigrants. What does
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not exist, however, is an officia institution which has as its actual task the responsibility of
informing interested parties, overseeing the application of anti-discrimination legislation or
promoting equality of treatment of the target groups for our study, similar to those that exist for
example in Belgium, the Netherlands, the United Kingdom, Sweden, Canada or the United States
(Raskin, 1993; Rutherglen, 1994; ZegersdeBeijl, 1992). Whatever the case, however, immigrants
may have recourse to the courts no matter which branch of the systemis involved (Penal, Civil,
Administrative or Labour) "without any distinction being laid down on the basis of nationdity”
(Polo, 1994, p. 374). They may al so make anappeal onconstitutional groundsto the Constitutional
Court once they have exhausted the lower legal stages.

In Spain, subjects related to foreignersfall withinthebailiwick of four ministries; Foreign Affairs,
Labour, Social Affairsand the Interior. Furthermore, it is necessary to add to this the Ministry of
Justicesinceweare dealingwith thelegal suppressionof discrimination. Thisstructure, rather than
guaranteeing clear State activity in the defence of ethnic minorities and immigrants, does instead
scatter the State's activities, whilst remaining effective and efficient. In order to bring unity to the
various officia ingtitutions responsible for matters relating to foreigners, the Interministerial
Commission for Foreigners has been set up.

We may now mention the official ingtitutions and bodies which oversee the rights and freedoms
of foreignersin general: the Constitutional Court, the Attorney-General, the Courts of Justice and
the Ombudsman. Thenthere are others which focus their activities on the defence of these groups
specificaly in the world of work: the Labour Inspectorate, and to alesser extent, the Provincia
Labour Directorates and the Directorate General of Migration.

5.1. Framework of foreign nationality

The Congtitutional Court isthe competent body to which all persons, including foreigners, may
submit an appeal for protection if they consider that any of their rights or liberties as granted by
the Congtitution have been violated (Article 162 1b of the Spanish Constitution). Appropriate
action can al so be taken here by the State Attorney-Genera whenheisintheprocessof "promoting
the action of justice in the defence of legdlity, citizens rights and the interests of the public
supervised by thelaw, either asafunctionof hisofficeor after having been petitioned by interested
parties' (Article 1, Act 50/81). This meansthat he can receive accusations and place thembefore
the judicial authority (Article 5). Furthermore, he has the power, through an annual report, to put
forward to the Government "reforms appropriate for achieving greater efficiency in the judicial
system” (Article 9).

If discriminationtakes place on the part of the public administration, by commission or omission,
any person whatsoever, be he anindividual or corporate body (including an unlawful immigrant)
may address a petitionto the Ombudsman. Itis interesting to note the fact that "neither nationality
... nor the legal incapacity of the subject” (Article 10, Act 3/81) are impediments for putting
forward a petition, free of charge, to the Ombudsman. Should the Ombudsman consider it
appropriate, hewill initiate aninvestigationto clarify thefacts. The competence of the Ombudsman
includes supervision of the administration's activities and the formulation of proposals for
rectifyingany irregularitiesitispresumed that the Administration may have commited. Furthermore
he has the ability to ingtitute, by nature of his office, proceedings against those who may be
perpetrating irregularities.
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5.2. Framework of employment

Asfar as the specific supervision of non-discriminationin the world of work is concerned, it will
be the Labour Inspectorate that acts as the technical arm of the administration with responsibility
for the effectiveimplementation of labour legislation (Act 39/62). Under Article 11 of thisAct, the
Inspectorate has the possibility of acting on its own initiative or in response to an accusation.

Decree 2122/71 stipulates that the Labour Inspectorate i srequired to pursue the application of the
law under the "regime of employment, labour and the establishment of foreignersin Spain” (Article
2, 111, paragraph 12). It should be noted for the record that Royal Decree 1119/86 also entrusts the
Inspectorate with the same role.

Very close and complementary to the work of the Inspectorate are the tasks carried out by the
Provincial Labour Directorates. Royal Decree 1801/81 entrusts to these Directorates the
supervision and control of migration movements and any other questions related to the matter of
employment and social promotion, including the preventionand sanctioning of fraudulent activities
in the hiring and employment of workers (Articles 13 and 19).

The General Directorate of Migration, whichis the administrative body most directly involved in
guestions of migration, doesnot haveany clear and direct functionin the supervision of immigrants
in relation to suspected labour discrimination. However, its work does focus particularly on the
implementation of an"activeimmigrationpolicy ... and the design and application of programmes
for social promotionand integrationtargeted at theimmigrant community" (Roya Decree 1458/91).
Nevertheless, it has the possibility of drawing up and proposing changesinthelegisl ation applying
to immigrants since it has responsibilities aimed at the promotion and social integration of
immigrantsin collaborationwith other institutions inthe Administration. Itis here that the General
Directorate of Migration derivesits weight and importance: promoting activities and programmes
which encourage equality of trestment between national and foreign workers.

However, in many cases, the most direct and effective protection of immigrants and ethnic
minoritiesis carried out of by the trade unions and other non-governmental organizations which,
sincethey have close contacts with these groups, provide guidanceand advice concerning petitions
which may be made on the subject of discrimination.

6. Evaluating the effectiveness of the legidative and institutional
framewor k

Isthe existing legislative and ingtitutional framework really effectivein protecting the migrant from
racia discrimination inemployment, or doesit have deficiencies and problems which undermine
its action?

6.1. Legidative framework
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The Spanish anti-discrimination legislation may be accused, at least, of being passive. Although
therecertainly are provisionswhich can protect workersfromracial discriminationinemployment,
itisno less true that these are little used in practice by the groupsin question. It is necessary to
start out from the finding that "the Congtitution offers the possibility of legitimately introducing
differences in treatment not only between nationals and foreigners but also between foreigners
themselves. Thisis based on kinship relations with national's, on responsibility and office, and on
the actual nationality that is put forward" (Santos, 1993, p. 105).

It is also necessary to make a distinction between two differentiated groups of standards in the
legal and labour status of foreigners:. the foreigner's legal situation before he was integrated into
the labour market, and the legal status applied to himonce thisintegration hastaken place (Olarte,
1993). Thisisbecauseit is the employment contract which is the "factor from which originates
total equality in labour relations" (Cardona, 1990, p. 1169).

On paper, Spanish labour law is not discriminatory in the case of immigrants who are working
lawfully in the country. Thisis because the various labour laws and standards, starting with the
most important, the Labour Code, do not discriminate between workers on the grounds of their
national originor of their membership of different ethnic groups. Furthermore, there are standards
which sanction the various circumstances in which situations of inequality of treatment in
employment may occur. However, the existence of all these standards does not guarantee that, in
reality, there are no cases of discriminationinemployment and in access to employment (see Part
A) and, less till, that these will be punished.

Inorder to focus on the subject of discrimination against immigrants in employment inthe Spanish
legidation, it is necessary to take into account two key circumstances: (1) labour discrimination
againstforeignersisnot classified - "professed” - asacrime; (2) the discriminatory and controlling
nature of general legidlation on foreigners.

Thefirst itemis of mgor significance: since labour discrimination on the grounds of nationality
is not classified as a crime, there is really no possibility of taking legal proceedings for
discriminationinemployment based on this factor. All that can be done isto start proceedings for
non-application of labour legislation which dilutes the legal impact in this type of case.

There are a number of reasons why there is no specific anti-discrimination legislation. These
reasons include, first and foremost, two which have a historical basis. (a) the country's as yet
limited democratic tradition which, little by little, is being bolstered by alega corpuswhichis
more in line with the defence of human rights as has been promulgated by the 1978 Congtitution;
and, in particular, (b) the recent change that has turned Spain from a country of emigration into a
country of immigration. Second, there are reasons based on socio-economic factors. The country
ismoving away froma situation in which the resident foreigner was complementary or had little
impactonthelabour market, to asituationof labour competition. Beforethe process of regularizing
the situation of unlawful immigrants was launched, around 60 per cent of the regular foreign
population was inactive (Aragdén Bombin and Chozas Pedrero, 1993, p. 183), with high income
levels- or retired - meaning that this foreign population was not competing on the labour market,
or rather just the opposite. As far as the origin of this population is concerned, at least up until
1985, the date on which the first of the two regularization campaigns was launched, the mgjority
were nationals of member countries of the European Union (OECD, 1993 and Ministry of the
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Interior, 1992), and this seemed to a factor in avoiding the development of social and labour
discrimination.

Asfar asthe second point is concerned, it can be seen that the main probleminthe legislationon
foreignersisthatit deal smorewith quasi-policeaspects and legal requirements that have to bemet
by foreigners, than with laying down rights and promoting measuresto achieve integration. "there
iS no migration policy, i.e., a globa plan which has an integrated view of all the aspects of the
migration phenomenon. In fact, there is scarcely anincoherent, | et alone coherent, outline of such
apolicy. What we have available so far is afew standards dealing with foreigners which, assuch,
emphasize the purely control and administrative aspects and which are characterized by precarity
and instability, and probably have a dissuasive objective” (Santos, 1993. p. 31). Professor Segarra
evengoesasfar asto speak of "contradictions between the preamble and the articles" of Act7/85
and adds that "the discretionary may often become the arbitrary in the hands of any person who
either is or believes himsdlf to be invested with public authority" (Segarray Trias, 1991, pp. 101-
102). Cristina Pol o statesthat "the concernto recogni ze the maximumamount of rights and liberties
for foreignersisfar distant from the real effects produced in their legal situation” (Polo, 1994, p.
76). For thisreason, the Planfor the Social I ntegrationof Immigrants, approved in December 1994,
is an important step forwards. It ams to correct the extremely marked controlling approach to
migrants that is to be found in Spanish laws on foreigners.

Itis possible to summarize the problems and shortcomings of Spanishlegislationinthefollowing
points.

(1) Differentiation in treatment

Firgt, thereisadifferenceinthetreatment givento national workers and foreign workersinaccess
to employment, which is of constitutional origin. The essence of thisisto be seen in judgement
107/84 of the Constitutional Court in which it is stated that "there is neither treaty nor law which
lays downequality of trestment betweennationalsand foreignersin access to employment”. It may
seem that this aspect forms part of international standards suchas ILO ConventionNo. 97 (1949).
However, there is no mention in this Convention of a right of access to employment under equal
conditions with anational. Equality intitularization and exercise of labour rightsis acquired once
the worker hasbeen hired. Asfar as Olarte is concerned, thismay "introduce alegal exceptionto
the constitutional principle of equality" (Article 13 and Article 14 of the Constitution) (Olarte,
1993, pp. 548-549).

Some authors, such as Gonzal ez-Sancho, are of the opinion that thefact of including the nationality
clause, in both national and international standards, supposes discrimination per se, because it
contributesto reducing rights and obligations for which contributions have been paid - reference
is made here specifically to the social security legidation - on the smple grounds of nationality
(Gonzdlez-Sancho, 1993. p. 169).

There are also differencesin treatment within the regulations onforeigners themselves. Theseare
due, for example, to discrimination between immigrants when their residence/work permits are
being awarded or renewed. There are two aspects which should be noted in this respect. First,
thereisthe different status of workerswho are nationals of Member States of the European Union;
these workers require no work permit, only a residence card which is free of charge and
automatically renewabl e, asisstipulated inRoyal Decree 766/92 (see p.68). Second, there are the
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preferences which have been established for certain nationals of countries with which Spainhas
historical and cultural ties. Act 7/85 and Decree 1119/96 specify certain preferencesin relation
to work permits. For example, the legal residence time required in order to obtain a five-year
permit is two years of residence for Hispanic American immigrants, Portuguese, Filipinos,
Andorrans, citizens of Equatorial Guinea or Sephardim and eight years of lega residence and
ownership of awork permitover the 12 monthsimmediately preceding the application, for all other
immigrants (Article 39.2.b and 39.3). Another discrimination based on the regulations for work
permitsisthat onlyimmigrantswho hold afive-year permit canbenefitfromthe subsidiesprovided
by employment promotion programmes.

Thediscriminationthatis produced by all thesedifferencesbetweenimmigrants ongroundsof their
originhasbeendemonstrated during the recent immigrant regul arization procedures. For example,
inthe last two regularizations, no less than 73 per cent of the permits granted were of type B (one-
year duration). In the opinion of Aragén Bombint, "this may be explained by the large size of the
Moroccan population which has not been able to benefit from the special treatment given to the
Hispanic Americans who, after having beenresidents for two years, can obtainaclass C (5-years
duration) permit"(Aragon, 1994, p. 16).

On the other hand, Act 7/85 al so imposes discrimination when residence/work permits are being
awarded, depending on whether the applicant is a wage-earner or a self-employed person. The
latter encounter fewer obstacles in obtaining documents which certify their legal status; thisis
attributable to various reasons. One of these, which is very important in practice, is that the
applicant is not dependent on a third person, namely the employer who would haveto certify that
thereisacontract of employment and that the employers' contributions have been paid to the social
security. Instead, it is the self-employed person himself who hasto certify that heisin possession
of the necessary documentation and authorizations required for obtaining the permit, and this he
does using the same procedures as those employed by Spaniards who are self-employed (Article
17.3).

Due, perhaps, to the lack of user-friendliness and the complexity of the whole work-permit
regulatory system, Professor OjedaAviles statesthat"all these regulations about work permits are
nothing if not discriminatory since they infringe Article 17 of the Labour Code, and it isonly the
foreign worker who is compelled to obtain a residence permit" (Ojeda, 1984, p. 229).
Furthermore, the need for a work permit brings about other differences in treatment between
national and foreign workers. This can be seen from the judgment given by the Central Labour
Court explaining that the foreign worker is not able to obtainfixed-term contracts or contracts of
indefinite duration since "such a contract depends on the existence of apermit of aduration that is
in line with the length of the contract" (Central Labour Court, Judgment 15.6.88). Polo talks of
indirect discriminationwhenthe contractisterminated dueto thefact that the labour permit hasrun
out. Thisis not covered by the established regulations for cases of dismissal since it is not the
outcome of a unilateral decision on the part of the employer (Polo, 1994, p. 148).

(2) Imprecise terminology

One of the main problems here is the imprecise terminology that is to be found in the legidation.
This shows its itself in two ways: (a) vagueness about the groups which are affected by anti-
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discriminatory standards; and (b) lack of precision about discrimination on the grounds of
"nationality".

As far as the former lack of precision is concerned, there is the difficulty of defining the term
"foreigner"; thisis because there is a lack of uniformity in the use of the phrase "legal status of
foreigner" (Polo, 1994, p. 41). The usein the legidation of terms such as "race" or "origin" are
ambiguous and obscure depending onwhether or not they apply to foreignersingeneral, to certain
groups of non-nationals, or exclusively to Spanishcitizens of different races or ethnic groups. The
Constitution speaks of citizens, persons and foreigners, and the laws in which reference is made
to the various situations of migrantsinrelationto equality of treatment, speak of race, social origin,
etc. However, inno case do they use the term" other nationality” and this givesriseto major doubts
concerning the applicationof many of these anti-discriminatory articlestoimmigrants (Polo, 1994,
pp. 54 and 108). The Labour Code seems to be more clear inthisrespect sinceit saystextually that
"thisAct shall applytoworkerswho voluntarily offer their paid servicesto athird party and within
the organization and under the direction of another physical or legal person, termed employer”
(Article 1.1). In the same way as other authors (Polo, 1994, pp. 78, 80, 82, 146 and 181), we
understand that the term worker here covers everyone who has a wage-earning relationship,
without entering into any distinction as to whether the worker isanational or an immigrant.

As far asthe other terminological imprecision is concerned, it iswidely accepted, especially in
the Labour Code, that a person may submit a petition for having been discriminated against onthe
grounds of age, sex or marital status; however, he cannot do so on grounds of nationality. It would
be necessary to strengthen the civil and social legidation which would sanction specifically and
precisely discriminatory attitudes on the grounds that a person is of a specific nationality and
would deem racism to be an aggravating circumstance in acrime.

It is also understandabl e that punitive | egislation focuses on controlling and avoiding fraud on the
part of employers in the bureaucratic and legal aspects of the employment of immigrants. These
may include fraudulent hirings, tax fraud or the non-implementation of socia standards
(occupational safety and hedlth, trade union rights, etc.). Sanctions may also be characterized by
different types of discrimination (sex, age, etc.); however, nowhere does there appear to be a
punitive concept concerning discrimination aimed directly at immigrants in employment and in
access to employment.

(3) Discretion and lack of coordination in the setting of standards

Reference has already been made to certain problems of difference in treatment due to overlaps
and contradictions (Moya, 1993) that areto befound between some standardsrelating to foreigners
and others relating to labour affairs. Other authors speak of the discretion exercized by the
administrationwith the legidation on foreigners constantly having recourse to non-specific legal
concepts, which brings "total insecurity to being aforeigner" (Adroher, 1992, p. 584).

The most flagrant cases occur in the area of unemployment benefits which, according to ad-hoc
legidation, are dependent on the continuing validity of the labour permit. The conflicts with the
national employmentinstitute (INEM) onaspectsrel ated to the cover of unemployment benefits and
to the registration of immigrants who are unemployed as job seekers, leads to casuistry that is
paradigmatic of thetypeof problems that are rai sed by the dispersion of standards and thediversity
of competence of the administration in relation to the legal and employment status of immigrants.
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The general legislation on foreigners in which are laid down the standards concerning
residence/labour permits, does not specify any hypothesisin relationto the labour permit running
out/being renewed during a period in which the immigrant is unemployed; thisis fundamental in
interpreting labour legislation on this subject. Unemployment benefits for foreign workers are
dependent on the continuing validity of the labour permit which certifies the worker's fitness for
employment. This is a fundamental premise for receiving benefits (Article 17 of the Basic
Employment Act and Article 1.1 of Act 31/84 on Unemployment Protection). Here we are
confronted with manifest discrimination, since the immigrant loses a right which belongsto him
because he was paying contributions whilst he was working, i.e., which comes under labour
legidation, and he loses this right as a result of provisions which fall specifically within the
legidation on foreigners. A judgment by the Central Labour Court (19.12.84) states that "once a
person has started to receive a benefit, this benefit must continue, independently of other
circumstances, for atime which depends on the corresponding time of employment during which
contributions were being paid”. Inthiscontext, Olarte putsforward anexampleof thislack of legal
precision in citing ajudgment by the Upper Court of Justice of the Balearic Islands (13.2.91) in
whichitwasdecided to limitthe unemployment benefitto an immigrant who had paid contributions
for this contingency and who, neverthel ess, found himself denied thisbenefitsince hiswork permit
had run out (Olarte, 1993, p. 569). Inthe opinion of Gonzalez Ortega, "Protection is provided not
for the lack of employment but for the loss of work and employment immediately prior to this
situation” (Gonzalez, 1985, p. 232).

We may conclude on this point by turning to the clear and incisive opinion of Sofia Olarte when
she says at "the high level of legal imprecision rai ses numerous problems when the legislation has
to be put into practice. Consequently it may be said that, on the one hand, appearances are
maintained (we do not in fact find a single legal reference which excludes foreign workers from
the unemployment protection system) yet at the same time, the vari ous standard- setting components
come together in such away that the degree of imprecisionisthe maximum possible. This brings
about adespi cable number of litigations which contrast with theignorance of this matter onthe part
of labour legislation which, perhaps, did not consider both immigration trends and emigration
trends’ (Olarte, 1993, p. 569).

(4) Apprehension about making accusations

During the implementation of this study, we found confirmation of the difficulty that exists in
localizing petitions on labour discrimination submitted by immigrants. This makes it difficult to
appreciate with precision the size of the problem and the real effectiveness of the measures
adopted on this matter. Nobody will make use of alegitimate right if the price to pay might be too
high. Consequently, it seems clear that the immigrant worker does not submit petitions about
discrimination since he fears the employment reprisals which might be brought about by him
demanding the equality of treatment that social |egislation offers. The most significant evidence of
thefactthat legal anti-discriminatory measuresareof littlevalidity asfar astheir real and symbolic
impact is concerned, is the small number of the petitions that have actually been submitted.

Calderon Fochs, inhisreport onracial discriminationinemployment in Spain, states "the issue of
discrimination towards immigrants of another race or ethnic origin in labour relations does not
often come up before the courts' and "it is therefore practically impossible to follow up on
jurisprudence in the subject" (Calderdn, 1994, p. 130).
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The origin of the apprehension experienced about submitting petitions has its origins in a
|egislation on foreigners which makesthe immigrant dependent on the employer for obtaining and
maintaining his situation of legality for residence and employment. This "vita" dependence on a
third party - the employer - i s the mostimportant differenceinstatus that exists in comparisonwith
workers who are nationals. The fact is that the bureaucratic and legal processes involved in
obtaining and renewing permits mean that the foreign worker depends onthe employer sinceitis
necessary to provide documentary proof of theworker's situation by means of certificates that only
the employer can provide (work certificate and certificate of employers contributions to social
security, for example). Consequently, what developsis arelationship of dependence which may
easily bring about a relationship of submission in which the immigrant accepts discriminatory
conditions of work.

As far as Spanish workers are concerned, reporting the employer for not having carried out the
requirements of a labour standard might mean, at the worst, dismissal; however, these workers
would continue to enjoy all their social rights, including for example their unemployment benefits,
as guaranteed by their nationality. However, for immigrants, dismissal may mean that they lose
everything. Evenif the accusationthat was made resulted in the employer being found guilty, this
would almostinevitably resultintheworker being dismissed with the possibl e repercussionof him
losing the legal status that his residence and work permit confer on him (if he has "papers') and,
subsequently, being expelled fromthe country. Consequently, with or without papers, thereis no
defacto equality betweennationalsand immigrants. Inview of thefact that workers are confronted
with pressure of thistype, itislogical that there have been virtually no accusations made about
discriminationinemployment. Furthermore, thereis anadditional practical difficulty whichisthat
of demongtrating that an act of discrimination has actually taken place. This would mean that the
worker would have to be the actual victimto demonstrate that he had been discriminated against;
and thisis not aways easy. First there is the actual nature of the discrimination that occurs and
second the difficulty of finding witnesses since they themselves may aso be the subject of
employment reprisals.

When it comes to immigrants making use of international legidlation that offers them protection
against possi bl e discrimination inemployment, we once again found very few forma documented
reports, either in the reports on the application of ILO Convention No. 97 (1949) nor inthe reports
relating to ILO Convention No. 111 (1988). All we found was a few reports on unlawful
immigrants, for example, in sea food harvesting zones, athough these are very vague and
imprecise. If immigrants do not know about or do not use the internal proceduresfor reporting, it
is even more difficult to think that they could use those procedures that are offered to them by
international agreements. In this context, the trade unions have avery important role to play since
immigrants are not able to make petitions individually to the ILO.

The legidative panorama of the European Union in relationto immigrants from third countriesis
scarcely any better since the measures taken so far are closer to matters of discrimination and
exclusion based on economic and police factors thanto those which are directed towards equality
of trestment, which are in fact excluded from the protection offered by Community law (Ramos,
1993).

It seems clear that the number of petitions about inequality in treatment or directly about
discrimination in employment and in access to employment isin no way related to the manifestly
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discriminatory situation to be found in both Spain (see part A) and other European countries
(Zegers de Bdijl, 1992), in spite of the measures of legal protection that exist.

Fromall that has been said, we can state alongside Oscar LOpez that "what we haveingeneral is
a labour scenario which is substantialy to the disadvantage of the foreign community in
comparisonwiththe situations, laws and standardswhichgovernthe conditions of employment and
the rights to work for nationals' (Lopez, 1992, p. 38).

To conclude, we might say that the rapidly growing number of immigrants, together with the
difficult situation on the Spanish labour market, rai ses problems of discrimination which make it
necessary to review the real effectivenessof the policy on foreigners and the anti-discriminatory
social legidation. Cristina Polo speaks of the inadequacy of legal standards as a mechanism for
guaranteeing workers their rights since this makes it necessary for themto have recourse to the
social courts if they are to obtain effective guardianship of these rights (Polo, 1994, p. 85).
Consequently, the highest administrative body for migration matters, the Interministerial
Commission for Foreigners has approved "a study of whether the legal instruments, the legal
framework and, in particular, the regulations and the Act on Foreigners form the most suitable
framework for achieving or facilitating the integration of immigrants' (Aragon, 1994, p. 21).

6.2. Institutional framework

Who really has the capabilities and capacity to supervise the effective implementation of the
various existing legal measures or to propose new measuresto provide solutions to problems that
may arise, and how should this be done?

Spain is lacking an administrative body to take on the promotion and protection of the rights of
immigrants and ethnic minorities. As matters now stand, the dissemination of legal resources and
the distribution of the various relevant functions amongst a variety of bodies within the
administration results in both overlaps and in gaps which need to be filled. What is happening is
that each one of these bodiesis being entrusted with different facets of the same problem, and in
some cases without precise limits. Royal Decree 511/92 (BOE, 4/6/92) has set up the
Interministerial Commissionfor Foreigners which bringstogether thevarious Ministriesinvolved
in the subject of immigration. Amongst its functions this organization has the possibility of
proposing changesinthe legislationrelated to anti-discrimination should it consider that there are
inequalities of treatment between national and foreign workerswhich are manifest and which are
not given protectionby the current legislation. Inaddition, it hasanother, nolessimportant, function
which isto "promote the effective application of the civil, economic and social rights which are
laid down for foreignersin Spanish legislation”(Article 3 ).

Although the Ombudsman has an established interest in the problem of immigrants (Defensor del
Pueblo, 1994), his scope of actionisrestricted exclusively to submitting petitions and to reporting
ondiscriminatory acts carried out in any institution or by any personintheadministration. He does
not, however, have the ability to amend the legislation or to impose sanctions for acts that have
been committed. He can only recommend changes, for example that an Act should be declared to
be unconstitutional.
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The functions that have been assigned to the General Directorate of Migration (Ministry of Social
Affairs) do not include the power to propose amendmentsto legal texts or the implementation of
measures which would optimize the defence of equality of treatment in employment and in access
to employment between migrants and national workers. Neither does it have the direct power of
supervision and control of the legality of immigrants employment.

Royal Decree 5121/91 (BOE, 26/10/91) on the establishment, competence and operation of the
Foreign Community Officeshasincluded amongtheir activities" submitting to the competent bodies
appropriate proposals for motions concerning any type of government sanctionsinrelationto the
foreign community”. We understand by this that the subjects in question will be related to the
processing of permits and visas!, i.e., related to Act 7/85 and not to conditions of employment,
which would impinge on labour legidation. This once again underlines the tendency of the
legislator to move towards controlling immigrants and not towards providing equality between
lawful foreign workers and national workers.

The organization which isreally in a position to operate in the areawhich is of concernto us, is
the Labour Inspectorate. This is the body that the administration has made responsible for
supervising the application of labour legidation and, consequently, for combating any
discrimination which may occur against immigrants at work. Nevertheless, the activities of the
Labour Inspectorate seem inadequate and, perhaps, insufficient to combat these discriminatory
situations. However, the Inspectorate is required to carry out its work either through complaints -
and we have already commented on the difficulties faced by the victims of discrimination in
submitting this type of complaint - or through its own offices.

The little activity that the Inspectorate has in combating labour discriminationagainst migrantsis
mentioned in the Report of the Ombudsmanfor the year 1993, inwhichit is stated that "the Labour
Inspectorate is building up its activities in controlling and sanctioning irregular hirings and sub-
standard conditions of work™ (Carta de Espafia, No. 485, p. 17). Inaddition, nearly every time that
the Inspectorate operates in the field of immigration, it is to detect illegalities in relation to
clandestine workers, which oftentakes the formof activities against unlawful immigrant workers.
LidiaSantosaddsthat, moreover, the pressure on employersresponsible for unlawful employment
is"minute" (Santos, 1993, p. 116).

In the contacts we made with the Labour Inspectorate in carrying out this study, the Inspectorate
admitted not only the small number of complaints that occur but also that activities aimed at
discriminatory action against immigrants and members of ethnic minorities are collected together
in asort of hotchpotch informatively entitled "other discriminations’, for which the causes of the
discrimination are not specified. Following the changes that were made in the structure of the
information system of the General Directorate of the Inspectorate in 1994, the Inspectorate
informed usthat "itis following without effect to identify under the heading " Discriminationagainst
other workers" the causes behind these incidents - excluding those of age, sex or inadequacy -
athough it has not abandoned the idea of considering a future modification to the information
system in this direction” (letter from the Deputy Director of the Social Security Inspectorate,
19.8.94).

1 Seeinthis context: Art. 3, paragraphs A and B of Roya Decree 1521/91.
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All this only goes to show a certain degree of indifference to the protection of lawful immigrants
on the part of official institutions, and it aso demonstrates the lack of reflection on their part in
adapting to new circumstances, such asfor example, the increasingly large number of immigrants.
A tangible example of how far they are behind in bringing themselves up to date both formally and
in standard-setting in relation to the integration of foreigners into the Spanish Social Security
systemcan be seen fromthe fact that i n the documentation for registeringwith (or being discharged
from) the Social Security system, there are no data related either to nationality or to place of birth.
How should one interpret this gap? Isit alack of interest in knowing how many foreigners have
been registered or discharged, or atotal lack of discrimination in the system?

In view of al the above, we can state that thereisareal distrust of the institutions, and especially
of thepoliceand thejudicial systemwhichconsider thatanationa has precedence over aforeigner
(LOpez, 1992). Out of 20 submissions made by immigrants to the socia courts between 1976 and
1994, only 23 per cent werefavourably received. Specifically, asfar as casesinvolving dismissal
are concerned, during the same period, only 20 out of 121 were given judgments that were
favourableto the immigrants (Cachdn, 1994, p. 27). Thismayindicate alack of modernlegislative
thinking in the face of the migration problem, athough it is not possible to measure the
effectiveness of the protection given by the social courts only on the basis of the percentage of
judgments that were favourable to immigrants.

Beyond the ingtitutions of the administration, the trade unions are, by their very nature, the social
organizations which have the closest contact with immigrants. Consequently, they arethe " natural”
and direct channelsfor defending foreignworkers against cases of discrimination. We should like
to reiterate that the trade union is the necessary intermediary for submitting complaints to the ILO.
The two most representative Spanish trade unions have specialized centres for helping foreign
workers. Further to this, these workers need to be members of the trade union branch which
corresponds to their occupation.

During oral statements (for the production of thisreport) made by UGT and CC.OOtradeunionists
onthe occurrence of working and wage conditions whicharediscriminatory to migrants, it became
apparent that discrimination on grounds of race is present in the working environment, but that it
is not usualy reported due to the fear of reprisal s which might be brought about by the complaint
itself, as has already been mentioned. For example, one can read in a report on the socio-
professional profile of immigration in Spain drawn up by the UGT that "when they were offered
the opportunity of reporting the situation to the trade union (non-implementation of the contract
conditions for agroup of Moroccans in Huelva), their silence bore witness to their apprehension
of losing their jobs, where their responses were not clearly and explicitly negative" (L 6pez, 1992,
p. 36). However, at the moment, the trade unions are not very effective either as organizations for
channeling the defence of the immigrant since they come up against a number of problems which
limit their effectiveness. Thefear experienced by the immigrant in reporting discrimination, which
has already been widely commented above, may not just result in atrade unionist losing his job,
but it may aso make him avoid trade union militancy for fear of getting the reputation of being a
"problem person” or trouble-maker within the undertaking.

6.3. Integration policy

Inaddition to what has been said above, one canseealack of social policieswhichfavour equality
of treatment and which, consequently, open the way to integration into the host society. For
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example, the vocational training courses specifically prepared for migrants - which areincluded
in the Vocational Training and Insertion Plan and in the Order of 9/1/91 - are extremely small in
number in comparison with those for other groups (Ombudsman, 1994, p.22), as may be
appreciated fromthe 1992 Memorandumof the General Director of Migration(General Directorate
of Migration, 1993). Furthermore, the short period of validity of residence/work permits does not
promote any possible integration of the immigrant into the host society. Moreover, it prevents
family reunification and discriminates against him in employment since he does not acquire
concepts suchasthat of seniority, which are not only of economic significance but are also adirect
factor in the actual vocational qualification of the worker.

Plan for the Social Integration of Immigrants

In December 1994, the Council of Ministers approved the "Plan for the Social Integration of
Immigrants’ which forms part of the recent Spanish immigration policy. Following on activities
aimed at controlling and regularizing immigration - legidation on foreign communities,
regularization campaigns, establishment of migration quotas, etc. - we are now beginning to see
the appearance of the first attempts to address the more social aspects of the migration
phenomenon. A clear demonstration of this is the change in the structure and the administrative
dependence of the General Directorate of Migration (moving from the Ministry of Labour and
Social Security to the Ministry of Social Affairs).

The plan puts forward aseries of measuresto facilitate social and labour integration of immigrants
under conditions which are more advantageous than those in existence until now. In addition to
measuresof agenera nature, including the participation of foreignersin municipal electionswhere
reciprocity exists, or giving women a legal status independent of their husbands, there are also
others which relate specificaly to the social and employment arena. For example, the extension
of labour permits to five years, access to employment programmes promoted by the public
authorities or the encouragement of collective bargaining in sectors in which the mgority of
workers are foreigners.

Asfar astheintroduction of new legal measures or the amendment of existing measures relating
to discriminatory treatment are concerned, the Plan states that "it is necessary to enforce legal
measures against anyone who carries out, justifies or tolerates behaviour or attitudes of thistype"
(Ministry of Social Affairs, 1994). However, the Planis no more than a declaration of intentions,
a framework of action, since it does not lay down a time scale for its application nor does it
specify which will be the institutions responsible for implementing these measures. What stands
out the most is that it shows the Administration's concern for the migration problem beyond the
mere policies of control, and demonstratesaninterestinestablishing moretargeted legal measures
aimed at combating discrimination against migrants and in favour of their practical integration
under equality of conditions, opportunities and treatment.

We may summarize in saying that the main difficulty in avoiding acts of discrimination against
migrants and ethnic minorities in the world of work is to be found in problems related to the lack
or incorrect operation of mechanisms responsible for informing about and ensuring the
implementation of existing legidation. And thisis not just the lack of specific legal measures,
although thisis definite and real. The significant lack of complaints seems to be the outcome not
of the absence of discrimination towards these groups but rather, and above all, of difficultiesand
misgivings about the real possibility of protectionthat the application of thelegisl ation offersthem.



95

Rights can be appreciated only if it is possible to exercise them. Consequently, it would seem
appropriate to concludewith thefollowing words by PecesBarbawhichillustrate the current stage
of development in this matter, "if a basic right cannot be affirmed, and its protection is only
professed, it may be said that it does not exist" (Peces Barba, 1980, p. 168).

7. Conclusions

7.1. The gtuation in Spain

Although the latest surveys carried out - in January 1995 - by the Sociological Research Centre
seem to show that, at least on paper, there is a less and less xenophobic attitude on the part of
Spanish citizens (El Pais, 1995), there is evidence to show an increase in incipient racist
sentimentsin Spain (Banton, 1994 and 1995; Solé 1995). The presence of increasing numbers of
foreign workers may give rise to Stuations of discrimination and racism. These may show
themselves particularly inlabour relations since, dthough Spain has not reached the immigration
figures found in other countries which by tradition are recipients of migrants, there are
circumstances which seemto favour the presence and spread of attitudes of discrimination against
migrants. These may be: therapid riseinthe number of foreign residents, whichgrew from250,000
in 1989 to 400,000 in 1992 (SOPEMI, 1993, p. 91); the localized presence of larger groups of
immigrantsin specific areas of the country (Aragdn Bombin, 1994); the problems that the Spanish
labour market is passing through since Spain has the highest numbers of unemployed amongst the
countries of the European Union; and, we should not forget, the absence of cultural guidelines
which favour integration.

Acts of discrimination, and not only those in the world of work, are linked directly to socio-
economic factors (low level of purchasing power or actual poverty) and to the number of
foreignersor ethnic minoritiesexisting in the country, as seems to be shownby the data takenfrom
the surveys carried out on this subject by the Sociological Research Centre or by the Research
Centre on Socia Conditions (CIRES, 1994, p. 94). These show how the group which suffersthe
greatest discriminationisof national origin, namely gypsies, followed by North Africans (fromthe
Maghreb) who form the largest and most rapidly growing group of non-European immigrants.

Frequently, people look for so-called cultural reasons - cultural shock, lack of adjustment, etc. -
onwhichto base theorieswhichjustify the existence of discrimination. However, the prime cause
for the existence of acts of discrimination against and abuse of migrant workersisto be found in
the lack of legal and institutional protection provided for these communities.

7.2. Anti-discrimination legidation and ingtitutions

It iswidely accepted that laws are always trailing behind society and the problemsthat it faces.
The racist assassination of the Dominican immigrant Lucrecia Martinez in 1992 seems to have
instigated greater interest amongst both the institutions and Spanish society about the problems of
racism and discrimination that are suffered by foreign workers.
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Spain has dements which, for various reasons, can improve legal and institutional action on
discrimination against immigrants and ethnic minorities in employment:

(@) it hasalegidative framework based on equality and respect for minorities;

(b) labour legidation is based on anti-discrimination principles,

(c) thereispolitical will to prevent discrimination, which has come together in the Plan for the
Socid Integration of Migrants; and

(d) thetrade unions are showing an interest in attacking the problem of discrimination against
migrants.

However, thereareal so currently major deficienciesat thelegidl ativeand institutional level which
countenance, or at least do not avoid with the necessary rigour, the perpetration of acts of
discrimination against the communities that have been researched in this study. These problems
may be summarized as follows:

(8 lackof aspecific anti-discrimination legislation, including discrimination on the grounds of
nationality, aswell as ashortage of mechanisms necessary for sanctioning practices of this
type;

(b) dispersionof thelegidlationwhichcontainsanti-discrimination aspects, and thisisthereason
why therelevant provisionsarelittleknown, especially amongst those most directly affected;

(c) theterminology employed inlegal instruments relating to foreigners is confusing, and this
gives rise to differences in interpretation and a degree of discretionary behaviour in the
application of such instruments,

(d) thelegidlationraises problems of discriminationsinceit lays downdifferences of treatment
and status for different groups of foreigners, depending on whether they are nationals of a
country inthe European Union, a country with which there are historical and cultural ties, or
athird country;

(e) thelegidation on foreign communities focuses, in particular, on the control of foreigners -
this does not facilitate their integration, and isasource of misgivings and apprehension for
them;

(f) the administrative ingtitutions responsible for supervising the implementation of anti-
discrimination legidation and, in particular in the field of employment, the Labour
Inspectorate, demonstrate a low level of effectiveness in guaranteeing real protection of
migrants in the area of concern to us,

(g) theabsence of effective channelsfor reporting discrimination in employment;

(h) thefailure by Spain to declare its recognition of the provisions of Article 14 of the CERD
under which it is possible for individuals to submit communications claiming that they are
victims of racial discrimination. In this context, it is interesting to note Resolution 90/C
157/01 adopted on 29 May 1990 by the Council of the European Communities (Official
Journal of the European Communities, 1990) inwhichitis stated thatit "would be desirable
for those States who have not done so to recognize Article 14 of the CERD" (Item 2.b.);

(i) theweak role of the trade unions as channels for complaints.

All the shortcomings that have just been listed above are sources of mistrust anong the immigrant
community towards the host society, and they also prevent recognition of the deficiencies in the
legal system of protection for migrants and ethnic minorities, thus weakening the process of
integration at its roots.



97

8. Suggestionsin the form of an epilogue

We al know that if a country has an adequate legal framework, and administrative and judiciary
mechanisms whichoperate correctly, it hasthe effectivefoundationsfor preventing discrimination.
However, we also redlize that the laws, by themselves, do not guarantee the disappearance of
discrimination since it is afactor with deep cultural roots which needs to be attacked from very
different approaches. Consequently, to conclude this study, we should like to make a number of
suggestions, some of which have already been put forward inthe previous pages, with aview to
helping improve or augment the effectiveness of measures which aready exist:

(1) Creation of a set of standards which are specifically anti-discriminatory, in which racial
discrimination appears as a crime and as anaggravating factor in crimes. It seems necessary
that there should beamoreactive and positivefocus of |egislationtowards foreignerswhich
iIsdesigned not just as a means of control, but which has a clearly egalitarian vocation. For
example, it might go aong the same lines asthe legal measures taken against discrimination
in employment on grounds of sex where it is accepted that there should be areversal of the
burden of proof in cases of sexual harassment. Thereis also a need to recognize Article 14
of the CERD so asto allow individuals to submit petitions to an international institution.

(2) Creationof abody withintheadministration responsiblefor supervising, informing about and
enforcing the implementation of anti-discrimination measures. Just a few lines above,
reference was made to the difficulties that the migrant might expect to experiencein making
an accusation about an act of discrimination since not only does he have to make the
accusation but he also has to prove it, with the subsequent pressures and reprisals in
employment that the employer may exert against him and againgt his colleagues at work.

In addition to promoting information about, and the follow-up and enforcement of anti-
discrimination measures and to advising, protecting and guiding immigrants, this new
administrative body could beresponsiblefor channeling discriminati on petitions through thecourts.
Furthermore, it could organise training courses on the subject for persons who work directly with
immigrants or who are involved in the Justice or Interior Affairs Administration, and in this way
follow the example of similar institutions that already exist in a number of countries such asthe
United Kingdom and the Netherlands.

One model which might be used as an example of what could be done by the institutions
responsible for the employment and social integration of immigrants working in Spain is the
Woman's Ingtitute. This Ingtitute has carried out campaigns to promote equality of treatment in
employment for women. It submits accusations about and followsup casesof discrimination onthe
ground of sex. Furthermore, in addition to supporting accusations madeby the victims themselves,
it specifically follows up the legislation so asto bring to light and nip in the bud any development
of discrimination against women that might occur. Finally, the Institute carries out promotion
activities, accompaniedinmany cases by positive action programmes, to ensure that theintegration
of women into the labour market is as effective as possible.

(3) Lega measures which promote positive action programmes to counteract the weight of a
culture which tends to create exclusions. This might be done, for example, by providing
accessto political rights (voting rightsinmunicipal elections) and, of course, to social rights
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(4)

(5)

such as attending vocationa training courses. Such courses can provide the immigrant with
the skills he needsto carry out jobswhicharenotjust "the left-overs’, and to pursue hisown
professional career on terms of equality with national workers.

Anti-discriminationcampaigns amongst thegeneral population, andin primary and secondary
schools, and campaigns to provide information to social workers and public service
employees, currently, acampaign of thistypeis being runin the public administration by the
Ministry of Social Affairs and the Comisiones Obreras trade union.

Promote social and employment integration through support and encouragement of family
reunification and by extending the duration of validity of residence/work permits. The
objective here isto stabilize the situation of migrants and their familieswithina framework
of legal calm which will help create a deeper knowledge of the social and cultural aspects
of the host society.

In this context, the recent transfer of the General Directorate of Migration from the Ministry of
Labour and Social Security to the Ministry of Social Affairs may have the effect of strengthening
this effort of integration. Thisis at least what the Director General of Migration seemsto think
when he states "the objective or the main thrust here should be to give priority to the integration
of immigrants. The key to understanding the significance of the transfer of the General Directorate
of Migrationfromthe Ministry of Labour totheMinistry of Social Affairsisasfollows: to abandon
viewing the foreign worker just as a worker and to approach from a global perspectiveall of his
problems together" (Aragon, 1994, p. 19). Fortunately, many of these aspects that have been
brought together in the Plan for the Socia Integration of Immigrants.
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