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Origins of the regulation of the employment relationship

R %JE%*?EI’JLE\

>

In Europe, regulation of the employment relationship following the Industrial Revolution

RGN, Tl sapfamMiElEAXR
Spread of large-scale enterprises and bureaucratic forms of organization

REPI RIS B FERIB LI

Development of social insurance, employers were obliged to collect contributions and compensate
certain losses of earnings

TR ARER, BERNSIEEEFME—ERRNIRK

Employees are subject to managerial control of employers in exchange for basic protections
offered by employment law and collective agreements

RRZETHEEES], LIRS A MR E A RS
-> Employment relationship linked to subordination ER{HXZSMEEEEREL
Employers’ management power enables them to invest in workers’ skills
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Impact o

f new forms of work ST L{EFCR B2

» Organizational changes, disintegration of the vertically-integrated firm : questioning
the notion that the employment relationship is exclusively bilateral
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» Weakening of strict hierarchical controls &I I=HIHISS
» Legal responses: j&fE([B]NY

- Multi-factor tests in common law countries {EEZ1E%E
- Expansive notion of subordination in some civil law countries TERL K AEZR
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. Regulatlon of a third, intermediate category in some countries {£—LEEZNE(E
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ILO Recommendation No. 198 on the employ ment relatlonshlp Preamble

ElfR55 THF 551985 ((*EFEW*?EIG{%)FB)) IS

» Labour law seeks, among other things, to address an unequal bargaining position between parties to an
employment relationship

Sl ATOLARREAR RS Z A seFERI A EF R ALY B iR
» Difficulties of establishing whether or not an employment relationship exists if (1) the respective rights and
obligations of the parties are not clear, (2) there is an attempt to disguise the employment relationship, or (3)

the legal framework, its interpretation or its application is not fully adequate

MESAFTEMRRERENM, ZEE (1) SEANSENFINSAEMR, (2) BALBEESZEMXRR, 5
(3) IFEER N EBEREEI TP ENEEBIRE

» Need to guarantee fair competition and effective protection of workers

RIEAEZFIIG AL TFEHRA

» Protection should be accessible to all, particularly to vulnerable workers
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Recommendation No. 198 : key provisions
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ILO Member States should adopt and apply, in consultation with the most representative organizations of
employers and workers, a national policy for reviewing at appropriate intervals and, if necessary, clarifying
and adapting the scope of relevant laws and regulations, in order to guarantee effective protection for workers

who perform work in the context of an employment relationship

PR E N S EMSL T SESRE SN ER AR A RN ENE A CEH THE L E0H T8 s S E
%{Eﬁj’:ﬁ; ASRERNFRMNETELN T ABRNE, LMEHRERNTEREAXEAER TNESINEEREE
SURIF

Need to combat disguised employment, without interfering with true civil and commercial relationships

SeiERERXRNIF, MXAHERIENERSEMELXR

Standards should apply to all forms of contractual arrangements, including those involving multiple parties

R EE TSR N SELH (BB R ZHRISRZHE)
Particular attention to workers especially affected : women workers and the most vulnerable workers, young

workers, older workers, workers in the informal economy, migrant workers and workers with disabilities
M4R T
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Recommendation No. 198 : how to determine the existence of an

employment relationship? S§8198SEiNH: W ERAXEZERFT?

» Primacy of facts principle E8SEZ_LEN

» ILO Member States should consider: R EMN2ZFE
= allowing a broad range of means for determining the existence of an employment relationship

TP RASHFRAEEEARARENGFE

= alegal presumption that an employment relationship exists where some indicators are present
SEE—IEESIEXERT, NERXRFEMLEERERE

= determining, following prior consultations with the social partners, that workers with certain characteristics
must be deemed to be either employed or self-employed
Stk TESNEE, REVITIEEEREEHINSHERANERKBRES.

» Possible indicators: work performed according to the instructions and under the control of another party; work
to be carried out personally by the worker; specific working hours and/or workplace; worker‘s availability
required; provision of tools or materials by the party requesting the work; periodic payment of remuneration to
the worker; absence of financial risk for the worker.
ageRYtER . 1ZTIERRIER—HRESHEREFI THTH, ITFRZSoEFRB RN, EISELERNEN
%E?’,—waiﬁﬁw; EXGHNEREMUER];, METIEN—LRETESWIM, ERARSSESAIRIN, Sa1&E188
755 X0,
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» Platform work and the employment
relationship

New ILO research ‘

ElPR55 THR—LaFRRIH

Authors / Valerio De , llda Durri, Charal: Stylogiannis, Mathias Wouters

<
Focus of this presentation: location-based S
platforms i
. <
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Terms and conditions of platforms E&HIIRZ R

» Unilateral determination of the terms and conditions of their engagement with clients and workers
BERESE IS ohE R ERBRRISANRM
» Workers generally classified as « self-employed » or « independent contractors »
HoE B RN EREETIE RS
May also provide that the relationship between the worker and the client is one of self-employment
AR ES B SEFZENRAREEXR
Platforms sometimes specify that they are not employment agencies e8GR AHFRIBE A~

Exclusion of responsibility: « you will indemnify and hold [the platform] entirely harmless from any claims
from [the national authorities] »

HERSE: BRBTFIIRE, FHE (FAe) 2% (BxRz3//) HIRE

» Workers are sometimes allowed to be hired as employees of the platform or a third party: Hilfr in Denmark,
YouGenio in Italy, Helpling in Switzerland

AiEMERLURAFEERSE=THNRR: WHAZRIHIfr, EAFIAIYouGenio, InthJHelpling
» Some adopt the status of temporary work agencies: Ploy, belonging to Randstad

BLXATIGRNENS®D: Ploy, EFRandstadf—&87
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Legislations on digital labour platforms XFEFHE LESRILE

» Platform workers as independent contractors: lowa (United States), with guarantees on the absence of
prescribed availability periods and the prohibition of exclusivity clauses

FETAEAESIABR: BREEN EE) | RIbERBEEGEIEVRMAIRSSAIRT BHZE LLHHMBE R
» France : legal rights for some self-employed platform workers. {EE: HEBREFEFHNENEETF!

2016: platforms that set the services characteristics and the task price must assume their social
responsibility, including payment for occupational accidents insurance, right to vocational training, right to
organize and to « engage in concerted refusals to provide their services ». Retaliation prohibited.

20165 : RERSIHEESMSHTALIURIBRM R=E, SEHIIERGER, RS, B
AN EHEERMERS HINF]. RS,
2019: possible adoption of social charters by ride-hailing and delivery platforms.
20195 : MAZEIIXEE SR ReRERLREE.
» Portugal, 2018 (ride-hailing) and Spain, 2021 bill (delivery): presumption of employment relationship
BEF, 20185 (MAZ%E) NEMTF, 2021FEFE (FR) | BEXREE

» Colombia, 2020 bill: intermediary status for economically dependent platform workers, including social security

coverage EMEEEIE20215F A58 . EFF KMt asaIE N, SiFtRE
I Without prejudice to Courts decisions !

AR FIR !
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Case law on the employment relationship and platform work

XTFRERAXFEMESITIERAIGIE

Platform control SE&sHl

>

CJEU: Uber services are, in fact, transport services, instead of mere “digital” information society services, because of the
control exercised on the drivers (maximum fare, rewards...) -> EU Member States can regulate them.

Eﬂﬁ:ﬁl‘?s Uberﬂl?z%;&BT\J:E‘_EﬂJHE% MARRAR = ERHERS, RARENENETTES (REEN, Xh......)
B R R E T LA E I TIE .

Republic of Korea: drivers are employees due to the degree of control and direction imposed on them.
FE:. BTEEHIESHEE, AERR

South Africa: even though there is no direct or physical supervision, control is exercised through technology. Drivers are
employees.

ik IEREEEREWIENGE, RHREIRARH. STRER.

France: control by the platform via its algorlthms by setting the fares, overseeing the acceptance of rides and imposing a
certain route to be followed. Drivers are employees.

ZE: BRER. hEERPFRESERS%, TaBSERH TR, SERR.
United Kingdom: clients’ ratings are used by the platform purely as an internal tool for managing performance. Recognition of

intermediary status for the drivers. Z&E: FEMHEEFRITD BIEERESMEIRNEIE. INETNEIFEZEB ML,

Florida, United States: evaluation and supervision carried out by passengers, not the platform, therefore drivers are not

employees. SEEBPEIA : TENEERHREMARFSHITH, BHEWARER.

Technological control will likely become more and more relevant
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Case law on the employment relationship and platform work

*?Eﬁ*%*ﬂslz‘*ll’ﬁﬂﬁ#umlﬁ
Work performed personally =B I{E

» Brazil: drivers are not employees if they do not necessarily perform the work personally and can
have others do the driving for them.

Bf: RENA—EE2EE TR L EMETLULEMASMIIAE, BAMIIHARER.

» United Kingdom: Central Arbitration Committee, intermediary status denied to delivery couriers
having a substitution right. Employment Tribunal: status recognized to couriers who do not have a
susbtitution right « in practice ».

RE: PRMEERS, WTEEANINRER, TARPESREMEAL BlliERE: X SERt"L
BEUNAIRIER, IARJEHAL,

» Spain: the substitution clause seems intended to distort the true labour nature of the contract.
Couriers are employees.

BT SNSRI TF EEHERNESS SR, RiEREER.
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Case law on the employment relationship and platform work
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Working hours T{ERE

» Brazil (drivers), Turin, Italy (food-delivery riders): flexible work schedules do not allow for workers being
reclassified as employees.

B () , EXHER (FER): Sa1EBRIEIIIEEE, A3 RER

» France (drivers): Choosing one’s work schedule by logging on and off the app does not exclude the existence
of an employment relationship, if the driver becomes an integrated part of the platform’s services once logged
on.
EE (B) - NRIN—BERFAAFERSHERERD, N SRR N FEEREE T (Y EHAHE
PRERXRRIFE.

» Spain (couriers): distinguishes between theoretical and actual freedom, scoring system based notably on
performance during peak hours

AT (RER) . XoECERENLREBRE, o RAEEETSENRINGEL

Concentrating only on this element may lead to the exclusion from protection of the most precarious and

unstable workforce. QXEX—ERA S SHTEFR P LIEREREIIIRARENSNS.
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Conclusion £

» The 2019 ILO Centenary Declaration calls on ILO Member States to implement policies and measures that “respond to
challenges and opportunities in the world of work relating to the digital transformation of work, including platform work”.
20195 (EfFFTHABEFES) FHRRERN MYSTIEFHERE (81FFE8IE) BXa55att FRPaoikikin
B B BERFNFEE.

» The European Commission recently launched a consultation with the social partners concerning the regulation of
platform work at the EU level, including on ways to address misclassification of employment status. iR RISt
SEHEEEEEYE TIFNRERT TIER, SERARIKRERD RITGE.

» The employment relationship remains the most important gateway to protection for many workers around the world,
including in newly emerged forms of work, such as platform work. E{XRZ{AZFIFHAS T ANREERER, 215
AR, BlansEFae (k.

» The ILO Employment Relationship Recommendation, 2006 (No. 198), in particular the primacy of facts principle,
remains a most valuable guide. Role of technological control, risks associated with excessive reliance on working time
flexibility, discussion on the genuine nature of substitution clauses. [Efr55 LHRFE1985 (KFEMXZENZINB) , T
HESXE FRERN, PARSEEMNERER. FRAREERER, SRR TR ERIEEEROXKGE, XTEN
MEARAIEIEERRNITIE,

» Beyond the employment relationship: how can we ensure more universal access to labour and social protection?

HEWEARER: BIINEEESRAESERNS ML SRE?
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