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(a) Failure to supply reports for the past two years or more on the
application of ratified Conventions

The Employer members pointed out that constitutional obliga-
tions to submit reports were the fundamental basis for the function-
ing of the ILO supervisory mechanism. The current lessening of
compliance with these obligations would put in doubt the whole
supervisory system. They expected that member States would com-
ply with their obligations resulting from ratified Conventions but
they doubted this, in view of the fact that governments did not even
comply with their procedural obligations. They indicated that there
were an alarming number of cases of non-compliance. Only 25 per
cent of governments concerned supplied reports in time, which
meant that three-quarters of the governments did not meet these
obligations. They stressed that the term “automatic cases” did not
exactly express the importance of these procedural obligations.
Moreover, discussions on the improvement of working methods
would in no way reduce the importance of these cases as a consider-
able deterioration could be noted over the last few years. The pub-
lic examination within this Committee of the cases of non-compli-
ance with these obligations was important and necessary to avoid
rewarding governments concerned for their failures. The reproach
that these discussions on non-compliance by the member States
were non-substantial was primarily due to the unconvincing state-
ments made by the governments concerned. Finally, they urged the
governments to comply with their procedural obligations in the fu-
ture.

The Worker members underlined that respect for the obligation
to supply reports was a key element of the supervisory system of the
ILO. The information contained in the reports had to be as detailed
as possible. There remained 13 countries on the list of countries that
had not fulfilled this obligation. These countries had an unjustified
advantage in the sense that the absence of the report made it impos-
sible for the Committee to examine the national law and practice in
respect to ratified Conventions. Consequently, they considered that
the Committee had to insist that these States took the necessary
measures to respect this obligation in the future.

A Government representative of Denmark stated that the Gov-
ernment of Denmark deeply regretted that the Faeroe Islands had
yet again not provided the requested reports and answers to the
comments of the Committee of Experts which meant that it was the
status quo. He indicated that the Danish Government had in the
past year again urged the Faeroe Island authorities to comply with
their reporting obligations but without result. He reminded the
Committee that the Faeroe Islands had complete autonomy in the
area of social security. He stated that this year, however, he was hap-
py to report some progress in that the Faeroe Islands had respond-
ed positively to the proposal to receive assistance from the ILO in
order to improve their reporting obligations. He indicated that the
Danish Government was now engaged in discussions with the ILO
on how to take action on this matter, in collaboration with the rele-
vant Danish and Faeroe Island authorities. The Danish Govern-
ment considered this to be a step forward. He hoped that this would
convince the Committee that the Danish Government was doing its
utmost to remedy the situation, even if this would take time.

A Government representative of Equatorial Guinea regretted
that up to now his Government had not been able to comply with
the obligation to submit reports under article 22 of the ILO Consti-

tution. He explained that the problem had its origins in the fact that
it was impossible to consult employers’ and workers’ organizations,
as they had not yet been established. Finally, he requested technical
assistance in the preparation of these reports.

A Government representative of Sierra Leone explained that
his country was just emerging from a civil war that had lasted a
number of years. This had not permitted his Government to meet
its constitutional obligations of sending reports on the application
of ratified Conventions. He promised that his Government will do
its best in the future to meet its obligations in this respect.

The Worker members observed that only a few countries had
replied among those invited to provide reasons for failing to comply
with their reporting obligation; the other countries were either ab-
sent or non-accredited to the Conference. Some countries had
raised several elements to justify their failure; others had taken up a
commitment that should be acknowledged. The Committee should
continue to insist that member States take all measures in order to
respect this obligation. The need to reinforce the supervisory sys-
tem remained theoretical if governments did not respect their obli-
gation to supply reports on ratified Conventions. Governments
should be reminded that they could also ask the ILO for technical
assistance.

The Employer members indicated that they had listened to the
statements of the governments that had provided information on
the reasons for their non-compliance with their reporting obliga-
tion. They noted that a number of governments concerned had not
made comments, or were not present, or even more regretfully, they
were probably present at the discussions without signalling their
presence, as experience had shown during the last few years. With
reference to the statement of the Government representative of
Guinea concerning the difficulties in having tripartite consultations,
they mentioned that tripartite consultations were always welcome.
However, the final obligation to submit reports lay with the govern-
ments. A non-existing or a badly functioning tripartite consultation
process at the national level should not justify the failure to submit
the requested reports on time by governments. They suggested that
the failure to meet with these obligations should be specially high-
lighted in an appropriate part of the Committee’s report.

The Committee noted the information supplied and the expla-
nations given by the Government representatives. The Committee
recalled the fundamental importance of supplying reports on the
application of ratified Conventions and of doing so within the pre-
scribed time limits. As this obligation constituted the very founda-
tion of the supervisory mechanism, the Committee expressed the
firm hope that the Governments of Afghanistan, Armenia, Den-
mark (Faeroe Islands), Equatorial Guinea, Kyrgyzstan, Liberia, Si-
erra Leone, Solomon Islands, The former Yugoslav Republic of
Macedonia, Turkmenistan and Uzbekistan, that until now had not
supplied a report on the application of ratified Conventions, would
do this as soon as possible. The Committee decided to mention
these cases in the appropriate section of its General Report.

(b) Failure to supply first reports on the application of ratified
Conventions

The Employer members recalled how they had repeatedly
underlined the importance of supplying first reports on the applica-
tion of ratified Conventions. The supervision of voluntarily accepted
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international obligations started with these reports. The purpose of
these reports was to identify and highlight problems in the practical
application of ratified Conventions and to clarify provisions of
Conventions for the governments concerned. Recommendations
and assistance by the Office were only possible after the examina-
tion of these first reports. It should not be difficult to meet these
obligations after the ratification of Conventions because member
States ratified them following appropriate prior examination of
these Conventions and their respective national law and practice.
The examination needed to prepare first reports was precisely the
same.They pointed out that recent changes to the reporting obliga-
tion had resulted in a full second “first report” not being any more
necessary. This reduced considerably the work for governments. It
was therefore even more regrettable that many governments had
not supplied first reports that were due.

The Worker members emphasized that first reports on the appli-
cation of ratified Conventions assumed a particular importance
since they provide the basis upon which the Committee of Experts
could base a first evaluation of the application of a Convention by a
State. Furthermore, these first reports allowed countries to avoid,
from the beginning, errors of interpretation on the application of
the Conventions. Sending first reports constituted an indispensable
part of the supervisory system. The 16 member States cited should
be requested to make a special effort to fulfil their obligation to
provide first reports on the application of ratified Conventions.

A Government representative of Equatorial Guinea, referring
to his previous intervention, indicated that there was a gulf between
Europe and Africa and that the preparation of a first report was not
easy for countries like his. He did acknowledge the obligation to
comply with this requirement and said that this would be done with
the technical assistance of the ILO.

A Government representative of Chad, (Minister of the Public
Service, Labour and Employment) said that it had never been his
Government’s intention to not comply with its treaty obligations,
but that an unfortunate combination of circumstances had delayed
the transmission of certain reports within the required time limits.
With regard to Convention No. 151, he indicated that his Govern-
ment had already submitted its first report.

A Government representative of Cambodia informed the Com-
mittee that due to the human resources situation within the Minis-
try of Social Affairs, Labour, Vocational Training and Youth Reha-
bilitation (MOSALVY), it could not provide the reports on the
applications of Conventions Nos. 100, 105, 111 and 150. However,
the first report on the application of Convention No. 100 had been
submitted to the Director-General of the ILO on 3 June 2003 in
Geneva. He indicated that MOSALVY was preparing the reports
on the other three Conventions but needed technical assistance
from the Office.

The Employer members noted with regret that many govern-
ments that had not submitted their first reports and that were thus
the subject of discussions, were not even present at the Committee,
nor did they provide comments on their non-compliance. They not-
ed that some cases of non-compliance dated back to the beginning
of the 1990s. They considered these to be very serious cases and
almost without any hope for improvement. They stressed once
again the importance of meeting the reporting obligations and they
requested that these cases be highlighted in the appropriate part of
the General Report of the Committee.

The Worker members observed that only seven or eight coun-
tries had provided information to this Committee on their failure to
supply a first report. Often the same reasons were invoked to justify
these failures. It was unacceptable that some first reports were due
since 1992. This was a serious matter, and if a government was faced
with particular difficulties, it should inform the Office as soon as
possible in order to obtain the necessary assistance – which had,
moreover, been requested by some Government representatives.
The Office should be in contact with each member State concerned,
in order to determine the reasons why the required information was
not communicated.

The Committee took note of the information and the explana-
tions provided by the Government representatives. The Committee
reiterated the crucial importance of submitting first reports on the
application of ratified Conventions. The Committee decided to
mention the following cases in the appropriate section of the
General Report: since 1992 – Liberia (Convention No. 133); since
1995 – Armenia (Convention No. 111), Kyrgyzstan (Convention
No. 133); since 1996 – Armenia (Conventions Nos. 100, 122, 135,
151), Uzbekistan (Conventions Nos. 47, 52, 103, 122); since 1998 –
Armenia (Convention No. 174), Equatorial Guinea (Conventions
Nos. 68, 92), Uzbekistan (Conventions Nos. 29, 100); since 1999 –
Turkmenistan (Conventions Nos. 29, 87, 98, 100, 105, 111), Uzbeki-
stan (Conventions Nos. 98, 105, 111, 135, 154); since 2000 – Chad
(Convention No. 151); and since 2001 – Armenia (Convention
No. 176), Belize (Conventions Nos. 135, 140, 141, 151, 154, 155,
156), Cambodia (Conventions Nos. 105, 111, 150), Cape Verde

(Convention No. 87), Congo (Conventions Nos. 81, 98, 100, 105,
111, 138, 144), Kyrgyzstan (Convention No. 105), Tajikistan (Con-
vention No. 105) and Zambia (Convention No. 176).

(c) Failure to supply information in reply to comments made by
the Committee of Experts

The Worker members emphasized that incomplete reports or
late reports hampered the work of the Conference Committee as
well as that of the Committee of Experts. The comments formulat-
ed by the latter had to be taken seriously and countries had to fulfil
this obligation. The Committee of Experts indicated that in 379 cas-
es concerning 42 countries, governments did not respond to com-
ments. This attitude was unacceptable.

The Employer members supported the statement made by
Worker members of the Committee. The number of governments
that failed to supply information in reply to comments made by the
CEACR was alarmingly high. Forty-two member States, almost a
quarter of all the member States of the ILO, did not submit a formal
reply or respond in substance to the comments of the CEACR. The
supervisory system was based on a dialogue between the superviso-
ry bodies and member States and workers’ and employers’ organi-
zations. The non-compliance with obligations that could make this
dialogue possible risked inflicting irreparable damage on the super-
visory system.

A Government representative of Cambodia reiterated his earli-
er statement on the human resources situation within the Ministry
of Social Affairs, Labour, Vocational Training and Youth Rehabili-
tation (MOSALVY) and on the lack of qualified personnel to deal
with ILO matters. He informed the Committee of the intention of
MOSALVY to prepare, as soon as possible, a report that would
take into account the comments made by the Committee of Ex-
perts, and requested ILO technical assistance to build the capacity
of the staff.

A Government representative of Chad (Minister of the Public
Service, Labour and Employment) indicated that his Government
had already submitted reports on Conventions Nos. 26, 29, 87, 100,
111, 135 and 144 and that he was ready to provide the Committee
with any information considered necessary in this respect.

A Government representative of Denmark indicated that the
criticism concerning the Faeroe Islands was closely linked to and
indeed inseparable from the previous comments on failure to sup-
ply reports on ratified Conventions. He wished to limit his remarks
to those made earlier in relation to paragraph 89 of the Committee’s
report concerning the Faeroe Islands.

A Government representative of Djibouti indicated that his
country had ratified together a large number of Conventions. Yet,
the majority of these Conventions were not relevant to Djibouti
where commercial fishing was declining, and the country was not
one of agriculture or mining. This was the reason why it had started
the process of denunciation of some of these Conventions. There
existed, moreover, a transmission problem with regard to the com-
ments of the Committee of Experts. In fact, these have been sent
to the Office of the Minister of Foreign Affairs, which took time to
transmit them to the competent services of the Ministry of Labour.

A Government representative of Ethiopia stated that her Gov-
ernment regretted the failure to comply with its reporting obliga-
tions. The delays were not deliberate and were essentially the result
of the lack of technical capacity of their staff that handle ILO re-
porting obligations. In this particular instance however, technical
assistance had been provided by the ILO, for which she wished to
thank the ILO subregional office in Addis Ababa. She wished
to express her Government’s continuing concern about the need to
improve their technical capacity in this respect and would be
seeking increased technical assistance from the ILO to this end.
Another important factor that had delayed the supply of reports to
the ILO was the increased workload resulting from the ongoing la-
bour law amendment activity in her country, which had required
much of their time and resources. As this amendment process had
now reached its final stages, she assured the Committee that the
said replies will be provided as soon as possible.

A Government representative of France indicated that New
Caledonia had the exclusive authority in matters of labour law. As
such, the central (metropolitan) administration of the ministries
were not involved in the drafting of reports or responses addressed
to the Committee of Experts. Within this special institutional
framework, the services of the Government of New Caledonia had
been requested on several occasions to send these reports and re-
sponses; however, not all the obligations could be fulfilled. This sit-
uation was regrettable and the Government was preparing an ad
hoc mission to remedy this.

A Government representative of Guinea indicated that his Gov-
ernment had taken note of the comments of the Committee of Ex-
perts and that all efforts would be made to supply the appropriate
information. Guinea welcomed the designation of a standards spe-
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cialist in the ILO subregional office for the Sahel in Dakar. His
presence should help Guinea to overcome the technical difficulties
related to the application of standards.

A Government representative of Equatorial Guinea said that
his Government assumed responsibility for the failure to comply
with this obligation and expressed the hope that the reports in ques-
tion would be sent in the near future.

A Government representative of Latvia explained that reports
under article 22 of the ILO Constitution that were due in 2002 were
prepared and adopted in the National Tripartite Cooperation
Council, but that they had not been submitted due to difficulties in
preparing translations into English. He indicated that these reports
will be submitted together with the reports due this year.

A Government representative of the Libyan Arab Jamahiriya
stated that the Libyan Arab Jamahiriya was fully meeting its obliga-
tions for sending reports and replies to the comments of the Com-
mittee of Experts on ratified Conventions up to 2002, that were pre-
pared by the national technical committee. Unfortunately, there
had been delays subsequently in sending reports and replies to the
comments of the Committee of Experts, including on Conventions
Nos. 95, 122, 131 and 138. This was because of a new Law on La-
bour Relations that was submitted to the Peoples’ Congress. Later
there was a delay in convening a meeting of the General Peoples’
Conference, which was to examine this draft law. He hoped that the
new draft law will be promulgated soon, as it had been prepared by
taking due account of relevant ILO Conventions. He reiterated his
Government’s commitment to meeting its obligations in the short-
est time possible. He added that his Government had requested and
was awaiting a reply from the ILO on technical assistance in train-
ing the young officials who had lately joined their department to
deal with international labour standards.

A Government representative of Malaysia indicated that unfor-
tunately, as the comments of the Committee of Experts had not
been received by his Government, it could not reply to them. He
requested that these comments be forwarded so that the Govern-
ment could provide the necessary responses after the end of this
session of the Conference.

A Government representative of Niger indicated that his Gov-
ernment had to respond to the comments formulated by the Com-
mittee of Experts for Conventions Nos. 29, 87, 95 and 131. Concern-
ing Convention No. 29, the report could not be transmitted because
the competent services were not in a position to collect all the infor-
mation requested by the Committee of Experts. He indicated that
the Minister would take all the necessary measures to transmit this
information as soon as possible. With regard to Convention No. 87,
following the comments of the Committee of Experts and following
certain claims made by the central unions, days for discussions were
organized, with the support of the Office, in September 2002, on the
problems of the right to strike and trade union representation. This
had led to the adoption of recommendations, and a committee for
follow-up had been set up. Finally, concerning Conventions Nos. 95
and 131 on the protection of wages, the regulatory part of the La-
bour Code had been drafted and submitted to the Advisory Com-
mittee on Labour for advice. The draft text was currently with the
Secretary-General of the Government for examination and, even-
tually, for adoption by the Council of Ministers.

A representative of the Secretary-General read out a statement
by the Government of Papua New Guinea, which noted the com-
ments of the Committee of Experts that indicated that the failure
by governments to fulfil their obligations considerably hindered the
work of the Committee. The Government of Papua New Guinea
gave its assurance that it had no intention to disregard its reporting
obligations and that considering its capacity and time constraints, it
was trying its best to meet those obligations. It apologized and reas-
sured the Committee that it would submit the requested responses,
together with the first reports on the ratification of the fundamental
Conventions, before September 2003.

A Government representative of Paraguay regretted the delay
in providing the information requested by the Committee and not-
ed with interest and special attention the Committee’s comments
and observations on Conventions in the General Report. He added
that he would provide the information and replies requested to the
Committee in writing.

A Government representative of the United Kingdom indicated
that she was responding concerning both Gibraltar and Montserrat.
The United Kingdom Government apologized that the territories
had not met the timetable for responding to the comments of the
Committee of Experts. As her Government had indicated on previ-
ous occasions, such delays did not stem from any lack of effort on
the part of her Government which went to great lengths to try to
ensure that all their non-metropolitan territories met their report-
ing obligations in full and within the ILO timetable. She indicated
that this year the number of reports produced by their non-metro-
politan territories had been the highest for a number of years and
they saw this as an achievement, particularly given the administra-

tive burden that the reporting process could place on small territo-
ries. She considered it difficult to see what more they could do in
terms of extracting reports from what were largely autonomous ad-
ministrations. This was no excuse for the delays which her Govern-
ment regretted. She assured the Committee that the territories
were fully aware of their reporting responsibilities and had been
asked to look at the issues raised by the Committee of Experts with
a view to an early response.

A Government representative of Sierra Leone reiterated his
earlier explanations that his country was just emerging from a civil
war which had not permitted his Government to meet its constitu-
tional obligations. He appealed to the Office for technical assis-
tance to enable his Government to meet its reporting obligations.

A Government representative of Viet Nam stated that his Gov-
ernment had duly completed the reports to the Committee of Ex-
perts. He indicated that it must have been due to some technical
problems that these reports had not reached the Committee in
time. His delegation regretted this situation and it will certainly
look into the issue to rectify the problem.

The Employer members repeated their regret that representa-
tives of governments concerned that were aware of the invitation
by the Committee to provide information on their non-compliance,
had not chosen to be present. The great number of such cases dem-
onstrated the gravity of the problem and the non-existence of dia-
logue. They recalled that member States were responsible for their
non-metropolitan territories in this regard. Referring to the state-
ment of the representative of the Government of Latvia, they re-
marked that professionals from Latvia had often shown their profi-
ciency in English but that this appeared not to be the case with the
responsible officials who prepared reports for the Office.

The Worker members observed that governments had put for-
ward the same arguments as in previous years to explain the rea-
sons why they had not replied to the comments of the Committee of
Experts. Many other governments did not give reasons for this fail-
ure, despite the opportunity offered to them. Taking into account
the importance of the obligation to supply reports, it was necessary
for this Committee to insist that governments take all necessary
measures in order to respond to the comments of the Committee of
Experts within the time limits set. In addition, certain countries that
did not fulfil their obligations had or should have at their disposal,
the necessary technical capacities to this end.

The Committee took note of the information and explanations
given by the Government representatives who appeared before it. It
insisted on the vital importance of the continuation of dialogue, and
of the communication of clear and full information in reply to the
comments of the Committee of Experts. The Committee recalled
that this was part of the constitutional obligation to supply reports. In
this respect, it expressed its deep concern over the very high number
of cases of failure to supply information in response to the Commit-
tee of Experts. It recalled that governments could ask the ILO for
assistance in order to overcome any difficulties they might face. The
Committee urged the governments concerned, namely, Afghanistan,
Azerbaijan, Cambodia, Cape Verde, Chad, Comoros, Congo, Den-
mark (Faeroe Islands), Djibouti, Equatorial Guinea, Ethiopia,
France (New Caledonia), Guinea, Haiti, Iraq, Kyrgyzstan, Latvia,
Liberia, Libyan Arab Jamahiriya, Malaysia, Niger, Papua New Guin-
ea, Paraguay, Sao Tome and Principe, Sierra Leone, Solomon Is-
lands, Tajikistan, Uganda, United Kingdom (Gibraltar, Montserrat),
Viet Nam and Zambia, to do everything in order to provide the re-
quested information as soon as possible. The Committee decided to
mention these cases in the corresponding section of the General Report.

(d) Written information received up to the end of the meeting of
the Committee on the Application of Standards1

Angola. Since the meeting of the Committee of Experts, the
Government has sent replies to most of the Committee’s comments.

Chile. Since the meeting of the Committee of Experts, the Gov-
ernment has sent replies to most of the Committee’s comments.

Cyprus. Since the meeting of the Committee of Experts, the
Government has sent replies to most of the Committee’s comments.

Denmark. Since the meeting of the Committee of Experts, the
Government has sent replies to most of the Committee’s comments.

Fiji. Since the meeting of the Committee of Experts, the Gov-
ernment has sent the first reports on Conventions Nos. 144 and 169.

Republic of Korea. Since the meeting of the Committee of Ex-
perts, the Government has sent replies to all of the Committee’s
comments.

1  The list of the reports received is to be found in Part Two: IC of the Report.
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Luxembourg. Since the meeting of the Committee of Experts, the
Government has sent replies to most of the Committee’s comments.

Madagascar. Since the meeting of the Committee of Experts, the
Government has sent replies to all of the Committee’s comments.

Mongolia. Since the meeting of the Committee of Experts, the
Government has sent most of the reports due concerning the appli-
cation of ratified Conventions, as well as replies to most of the
Committee’s comments. The Government has also sent the first re-
ports on Conventions Nos. 135, 144, 155 and 159.

Pakistan. Since the meeting of the Committee of Experts, the
Government has sent replies to most of the Committee’s comments.

Slovenia. Since the meeting of the Committee of Experts, the
Government has sent the first report on Convention No. 147.

United Republic of Tanzania. Since the meeting of the Commit-
tee of Experts, the Government has sent replies to most of the
Committee’s comments.

United Republic of Tanzania. (Tanganyika). Since the
meeting of the Committee of Experts, the Government has
sent one of the reports due concerning the application of ratified
Conventions.

Tunisia. Since the meeting of the Committee of Experts, the
Government has sent replies to all of the Committee’s comments.
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Convention No. 29: Forced Labour, 1930

India (ratification: 1954). A Government representative began
by presenting the members of the high-level delegation accompa-
nying him from the Ministry of Labour, which served to show how
seriously his Government took its relations with the ILO. He there-
fore hoped that all the members of the Committee would appreci-
ate the effort and courtesy of the Government in going to such great
lengths to explain the situation prevailing in the country and the
measures adopted by his country to address the issues under discus-
sion. In particular, he hoped that the Committee would discuss the
case in a constructive and appreciative manner on the basis that all
of its members were equal and that all speakers would refrain from
using any of the unparliamentary and indecorous language which
had been heard in the discussion of certain other cases. After draw-
ing a distinction between the work of the Conference Committee
and that of the Committee of Experts, he indicated that he would
review, paragraph by paragraph, the comments made by the Com-
mittee of Experts regarding the application of the Convention by
India. Finally, he would address a number of procedural issues re-
lating to the work of the Conference Committee.

On the subject of bonded labour, he recalled that Article 2 of the
Convention defined forced labour as “work or service which is ex-
acted from any person under the menace of any penalty and for
which the said person has not offered himself voluntarily”. In this
respect, he emphasized that for his country even one case of bond-
ed labour was one case too many. He reaffirmed that the Govern-
ment took very seriously its responsibilities and obligations towards
the ILO and under the national Constitution, which explicitly pro-
hibited forced or bonded labour. He recalled that bonded labour
had its roots in the two centuries when India had not been free and
when, because of the anti-farmer policies pursued, it had suffered
from famines regularly every ten years. He was therefore proud
that India had managed to move from a situation of recurring fam-
ine to that of a country which exported its surplus of agricultural
produce mainly as a result of the poverty alleviation policies that it
had applied. Cases of bonded labour tended to concern the section
of the population which had been most deprived in this context. He
added that India had since moved on to become the largest democ-
racy in the world, with a population of 1 billion, 450 million workers
and 600 million voters.

Turning to the comments made by the Committee of Experts, he
noted that in paragraph 2 of its observation it had expressed the
hope that the Government would supply its comments on observa-
tions made by certain workers’ organizations. He indicated in this
respect that a detailed answer had already been supplied and that
further information would be provided shortly.

He expressed appreciation that the Committee of Experts had
taken note of the positive steps taken by the Government to com-
bat the problems under discussion. In paragraph 7 of its comments,
the Committee of Experts had welcomed the increase in the reha-
bilitation grant from Rs.10,000 to Rs.20,000 for each released bond-
ed labourer. In paragraph 4 it had noted that surveys on bonded
labour were being conducted in a total of 57 districts. He informed
the Committee in this respect that this number had now increased
to 120 districts over the short span of time since the publication of
the report of the Committee of Experts. In paragraph 7 of its obser-
vation, the Committee of Experts had also welcomed other positive
steps taken by the Government, including field visits by senior offi-
cials to monitor the utilization of funds for the rehabilitation of
bonded labour, the regular reviews by vigilance committees and the
efforts made by the National Human Rights Commission to over-
see the implementation of the Bonded Labour System (Abolition)
Act, 1976, on the instructions of the Supreme Court of India.

With regard to child labour, paragraph 12 of the observation of
the Committee of Experts also listed all the positive steps taken by
the Government, in particular: the identification of 130,210 chil-
dren as being employed in hazardous occupations and 392,139 chil-
dren in non-hazardous occupations; the establishment of child la-
bour rehabilitation and welfare funds at the district level by the
state governments concerned; the action taken for the collection of
compensation; the penal action initiated against the employers of
children; the six new processes added to the Schedule of the Child
Labour (Prohibition and Regulation) Act, 1986, under the hazard-
ous category; and the implementation of the National Child Labour
Projects, which were being monitored regularly, so that children
could be taken out of work and put into school. He indicated that
the Government had allocated 2.5 billion rupees in the 9th Plan and
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had provided over 6 billion in the 10th National Development Plan
on action to help these children.

With regard to the issue of prostitution, mentioned in para-
graph 16 of the observation, he said that India was proud of its
record, since the national legislation established higher standards
than those required by the Convention. Here too, the Committee of
Experts had listed the positive measures taken by the Government,
including the national plan of action (1998) to combat trafficking
and commercial sexual exploitation of women and children, the
constitution of advisory committees at the national and state levels
in order to combat trafficking at the grass-roots level, the establish-
ment of protective homes for girls and women, the ratification of
the International Protocol to prevent, suppress and punish traffick-
ing in persons and the signing of the SAARC Convention on com-
bating trafficking and commercial sexual exploitation of women
and children.

However, in view of all the positive steps and progress noted by
the Committee of Experts, he expressed surprise at the conclusions
that it had reached. The Committee of Experts had raised three
points. First, it had noted in paragraph 5 that accurate data was a
vital step in both the development of the most effective systems to
combat bonded labour and in providing a true base for assessing the
effectiveness of those systems. He regretted that this was no more
than a self-evident truism. The real issue was whether reliance
should be placed on statistics collected in a transparent manner and
provided by a democratic country, or on those compiled by some
other less reliable forum. He further pointed out that, while the
Committee of Experts had noted with interest in paragraph 8 of its
observation the information provided by the Government, it had
also expressed the opinion that more than 25 years after the adop-
tion of the Bonded Labour System (Abolition) Act, 1976, the sys-
tem of bonded labour still existed in the country and that the Gov-
ernment’s efforts to eradicate it should be pursued with vigour.
While he fully endorsed the second part of this comment, he noted
that as a fully democratic Government, India hardly needed any
external stimulus to increase its efforts to eradicate the system of
bonded labour. As to the first part of the comment, he admitted that
some cases of bonded labour did exist in India, just as cases of rac-
ism continued to exist in many countries despite the fact that the
Universal Declaration of Human Rights had been adopted 50 years
ago. He explained that this was because bonded labour was rooted
in the issue of socio-economic development and the need to allevi-
ate poverty. Moreover, he indicated that bonded labour was a dy-
namic concept, which could occur and reoccur, with persons who
were freed from bonded labour sometimes returning to it some
time later. Moreover, he said that the case of bonded labour was
different from that of forced labour. The Indian judiciary, which was
socially very proactive, had interpreted the concept of bonded la-
bour rather widely by referring to situations where work was pro-
vided for remuneration that was below the level of the minimum
wage. Perhaps the real problem in this regard lay in the failure to
recognize the distinction between bonded labour and contract la-
bour. He concluded that, rather than the fanciful statistics put for-
ward by some associations, the most important aspect in this re-
spect was the very significant success achieved by the Government
through its policy measures in reducing to 26 per cent the numbers
of people in the country living below the poverty line. The Commit-
tee of Experts had also indicated in paragraph 13 of its observation,
with reference to the positive steps taken by the Government, that
it noted the Government’s commitment to eliminating child labour,
as expressed by the Government representative during the discus-
sion at the 2001 Conference Committee, and that it hoped that the
Government would pursue its efforts in this field, particularly as
regards the identification of working children and the strengthen-
ing of the law enforcement machinery. He said that he found this
comment unnecessary because the will to move forward came from
within the Government itself. While very ready to accept construc-
tive advice on this subject, he objected to the allegations made by
certain groups that the Government’s statistics were not accurate.
These groups had advanced illusory figures concerning millions of
persons (between 5 and 20 million bonded labourers, and up to
100 million child labourers). He emphasized in this connection that
in an advanced democracy, with a proactive judiciary, a free press
and a public litigation system, it would be impossible for a situation
of this nature to exist without the Government being brought down.
He added that the current system established an incentive structure
whereby certain groups of persons were paid in order to identify,
sensitize and rehabilitate bonded labourers. It was probable that



24 Part 2/6

such groups took advantage of the system by making unsubstantiat-
ed allegations. He recalled that under the Indian judicial system,
the accuracy of the figures on forced and bonded labour had to be
attested by affidavits. Rather than having recourse to the irrespon-
sible practice of publicizing estimates without any firm method-
ological basis, he called on the groups concerned also to file affida-
vits with the Supreme Court of India so that independent inquiries
could be made into their allegations. He deeply regretted that the
Committee of Experts had placed on an equal footing the facts pre-
sented by a sovereign Government and the allegations made by
such groups, without any indication as to the methodology used or
the reliability of the estimates advanced. The lack of any informa-
tion on methodology was particularly serious in view of the fact that
the resources and infrastructure required to conduct a serious sur-
vey of millions of people throughout such a vast country as India
were immense. Any exercise of such a magnitude would not have
gone unnoticed.

With regard to the issue of prostitution, he noted that the Com-
mittee of Experts welcomed the positive steps taken by the Govern-
ment and its commitment to address the problem. But it then went
on to say that, although there were a number of studies and reports
on commercial sexual exploitation of women and children, there
were no reliable estimates of the extent and magnitude of traffick-
ing and commercial sexual exploitation in India. He was puzzled to
note that this was the third occasion on which the Committee of
Experts had referred to the need for reliable statistics after having
welcomed the positive steps taken by the Government. He suggest-
ed that the Committee of Experts should perhaps adopt a more
pragmatic approach which took into account the practical reality
that, where statistics were not complete, it was necessary to proceed
on a best endeavour basis and to allocate the resources available in
order to do what was possible. In addition to the comments made
by the Committee of Experts on the need for statistical informa-
tion, which could only be classified as a truism, and on the continu-
ing existence of bonded labour, with which he of course agreed, but
considered that such situations existed even in advanced econo-
mies, he also expressed surprise at the question addressed to the
Government as to why there had been no more convictions of those
responsible for violating the respective provisions of the law. While
a Government should be expected to provide information based on
the number of prosecutions made, he was sure that the Committee
of Experts, which was composed of eminent jurists, had no real in-
tention of seeking statistics that would prejudge the impartiality of
judicial rulings as to whether or not those charged were guilty. He
emphasized that the Government’s responsibility was to take cases
to trial, but that conviction depended upon the independent judi-
ciary on whether the case required an acquittal or a conviction,
which only the independent judiciary could determine.

Turning to the second part of his statement, he drew the atten-
tion of the Conference Committee to the fact that of the 175 mem-
ber States of the ILO whose national law and practice was exam-
ined in the report of the Committee of Experts, only 25 cases had
been selected for discussion by the Conference Committee. More-
over, of those 25 countries, all but one were developing countries.
India did not object to its national situation being discussed in hu-
man rights bodies, but it was odd, to say the least, that its name had
been included on the list of cases this year after all the positive steps
that had been noted by the Committee of Experts. Coming from a
democratic and federal country, he considered that if the wildest of
the allegations referred to in the report of the Committee of Ex-
perts were true, no democratic regime would have survived. Per-
haps the standards used by those making the allegations were not
the ones contained in Convention No. 29. Perhaps the figures really
covered persons who were living below the poverty line. He warned
that the human tendency to feel superior or more knowledgeable
than others should be circumscribed, that the real facts should not
be ignored and that care should be taken not to trust in the precon-
ceived ideas of groups which might be motivated by other interests.
The Committee would do well to confine itself to the matters
directly covered by the Convention.

He added that when the Indian Secretary of Labour had ad-
dressed the Committee in 2001, the conclusions adopted had not
reflected any of the information that he had provided. Indeed, the
conclusions had been adopted immediately after he had finished his
statement, without any time being taken to reflect on the content of
the discussion. The issue at stake before the Conference Commit-
tee was not the comments of the Committee of Experts on the ap-
plication of the Convention by India. He welcomed these com-
ments, which spoke for themselves, since the Committee of Experts
had commended the steps taken by the Government. His primary
aim in coming to the Conference Committee had been to determine
whether its action was credible and why some countries were in-
cluded on the list of cases and others were not. He said that al-

though an external stimulus was useful for closed regimes, his coun-
try was a well-established democracy and did not need a lecture on
human rights. The real question was whether the individuals mak-
ing allegations against his country had any locus standi and whether
their allegations and statistical evidence had been subjected to
methodological and objective scrutiny.

He therefore requested the Conference Committee and the
Committee of Experts to reflect upon how to improve the system.
His country was happy for any deficiencies to be pointed out and to
take on board suggestions so as to improve its domestic system, but
it was also a strong advocate of equity and non-discrimination. His
Government considered that allegations emanating from small
groups outside the country and which lacked cultural sensitivity
should not be accepted without close verification. He hoped that his
presence in person would help to drive home the point that the time
had come to speak openly about the comments made, the manner
in which they were formulated, and the way in which governments
fulfilled their responsibilities towards their citizens.

The Employer members thanked the Government representa-
tive for his exhaustive statement, although they expressed doubt
that much new information had been provided. They recalled that
this case had been examined by the Conference Committee on ten
occasions since 1986, and had been addressed even more frequently
in the report of the Committee of Experts. They emphasized that
the extent of the problems involved justified this continued atten-
tion and recalled the fundamental importance of Convention
No. 29, which had achieved the highest rate of ratification of all
ILO Conventions. It was no exaggeration to say that the problem
was centennial and had important historical origins.

They noted that the Government representative had expressed
doubts concerning the statistics mentioned in the report of the
Committee of Experts, which had been compiled by non-govern-
mental organizations. However, focusing on figures tended to ob-
scure the important point that even a single case of bonded or
forced labour was one too many. In this respect, even the statistics
provided by the Government showed that the problem was very
serious. Moreover, they noted the statement by the Government
representative that accurate statistics were difficult to compile, par-
ticularly in view of the different levels of commitment by the vari-
ous states. The Government representative had indicated that a
new effort had been made in this connection, but that some districts
were particularly sensitive and that the compilation of data raised
social and psychological problems. On this subject, the Employer
members concluded that it was necessary to make an intensive ef-
fort to compile reliable data as a basis for all further action. The
action required risked being badly planned and achieving weak re-
sults without an accurate identification of the persons affected and
of the extent of the problem.

The Employer members noted the positive developments men-
tioned by the Government representative, and particularly the rise
in the numbers of vigilance committees and the increased level of
payments for the release of bonded workers. However, the question
remained as to whether, a quarter of a century after the adoption of
the main legislation on this subject, more progress should not have
been achieved. For example, almost no figures were available con-
cerning the measures taken to charge and punish those responsible
for exacting bonded labour. In the biggest democracy in the world,
there was a need for an efficient judiciary to ensure that violations
of the law were punished.

Turning to the issue of child labour, they regretted to note that
once again the situation was not positive. Although the available
statistics differed, the Government had indicated that there were
11 million children working in 1991, including in hazardous work,
based on the figures of the 1991 census. The results of the 2001 cen-
sus were not yet available. In comparison with these figures, the
results of the action taken to identify children working in hazardous
and non-hazardous occupations, as contained in the report of the
Committee of Experts, appeared to be very low. It was therefore to
be welcomed that the IPEC programme in the country was imple-
menting 160 action programmes covering over 90,000 children, with
a view to removing them from work and providing them with edu-
cation. Although the problem of child labour undoubtedly had his-
torical roots, they agreed with the Government representative that
its cause today was the persistent poverty in the country.

With regard to prostitution and sexual exploitation, they noted
that the Committee of Experts had welcomed the action taken by
the Government and they supported the call made by the Commit-
tee of Experts for these efforts to be continued and for the Govern-
ment to report regularly on their results.

The Employer members indicated that the fact that the issues
under discussion had already been examined on so many occasions
appeared to result in a feeling of resignation among the members of
the Committee. Nevertheless, they expressed the hope that more
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intensive action would be taken on these matters, but agreed that
there was no panacea which could solve these problems in the short
term. Their causes were too complex and the country and its popu-
lation too large for action to be effective immediately. One of the
causes was undoubtedly the division in the country between the
small formal economy and the very large informal sector. They nev-
ertheless urged the Government to intensify its efforts and to over-
come the shortcomings noted in the compilation of statistics. It was
only when the facts were known that effective action could be
taken. Finally, they recalled that those affected by child labour and
bonded labour practices often entered these situations at an early
age and would remain in this terrible condition if no action were
taken.

The Worker members, referring to the statement of the Govern-
ment representative, emphasized that they always respected Gov-
ernment representatives and Employer members, but it seemed
that the Government representative did not appear to be showing
such respect towards the other members of the Committee. Even
though problems still had to be solved, in their view, some progress
had been made in the case of India. India had ratified the Forced
Labour Convention, 1930 (No. 29), in 1954. The Committee of Ex-
perts had made its first comments in 1966, and last year, the Com-
mittee had again addressed the question of the application of this
Convention. However, it had to be said that the process was taking
too long.

One of the recurrent problems revealed by the Committee of
Experts concerned the lack of precise and reliable statistical infor-
mation on bonded labour, child labour, prostitution and sexual ex-
ploitation. While noting the explanations provided by the Govern-
ment representative in this regard, the Worker members indicated
that statistical information was essential for the correct evaluation
of the scope of the problem, particularly with regard to bonded la-
bour. It was incomprehensible that the information provided by the
Government on bonded labour, revealing 280,411 bonded labour-
ers, differed considerably from that provided by the ICFTU and
other organizations, such as Anti-Slavery International, according
to which this number varied between 5 and 20 million. It appeared
that the Government was minimizing the extent of the problem,
thereby preventing its effective resolution. They supported the re-
quests made by the Committee of Experts concerning the compila-
tion of precise statistical information on the number of persons in
bonded labour. The Government should redouble its efforts to
eliminate bonded labour in the country.

In its comments, the Committee of Experts had also emphasized
the ineffectiveness of the vigilance committees that had to be estab-
lished pursuant to the Bonded Labour System (Abolition) Act,
1976. It had requested the Government to provide information on
the number of prosecutions, the number of convictions and the pen-
alties imposed. According to Anti-Slavery International, persons
found to be exacting bonded labour were not punished. The infor-
mation provided by the Government referred to 4,743 prosecutions
under the 1976 Act. In this respect, the Committee of Experts had
observed that, in the light of Article 25 of the Convention, this num-
ber appeared to be inadequate in comparison with the potential
number of bonded labourers. The Worker members insisted that
the Government provide the information requested by the Com-
mittee of Experts so that it could examine the effectiveness of the
measures taken and their application. According to the Govern-
ment’s statement, the governments of the different states of India
were responsible for the application of the 1976 Act with a view to
identifying and releasing bonded labourers. Nevertheless, the cen-
tral Government had to ensure that the different states exercised
their responsibility. Even though the Committee of Experts had
found that positive steps had been taken, the Worker members in-
sisted that a joint project should be established between the central
Government and the governments of states in order to achieve the
required results.

Referring to child labour, the Committee of Experts had noted
information from the International Programme for the Elimination
of Child Labour (IPEC) and the concluding observations of the
United Nations Committee on the Rights of the Child made in Feb-
ruary 2000. In its concluding observations, the Committee on the
Rights of the Child had expressed concern “at the large numbers of
children involved in child labour, including bonded labour, especial-
ly in the informal sector, household enterprises, as domestic ser-
vants, and in agriculture, many of whom are working in hazardous
conditions”. In June 2002, the ICFTU had transmitted its observa-
tions to the Committee of Experts. According to these observa-
tions, estimates of the numbers of children working in India varied
between 22 and 50 million, and the efforts to reduce child labour
had not yet had much impact and were considered to be inadequate
in view of the scale of the problem. The Government had not re-
sponded to these observations. The Worker members noted the

positive steps taken, but urged the Government to continue its ef-
forts.

The Committee of Experts had expressed great concern at child
labour in the informal sector. In this regard, the Government had
indicated that it had no intention of extending the coverage of the
Child Labour (Prohibition and Regulation) Act, 1986, or the Facto-
ries Act, 1948. This was why it was essential to adopt legislative pro-
visions and to strengthen the machinery for the application of the
legislation so that children working in the informal sector were also
covered by these laws.

With regard to prostitution and sexual exploitation, the Com-
mittee of Experts had welcomed the action taken by the Govern-
ment, particularly in reviewing the existing legal framework with a
view to applying more severe penalties to traffickers, enacting legis-
lation to prohibit Devdasi and Jogin traditions of sexual exploita-
tion, and ratification by India of the International Protocol to pre-
vent, suppress and punish trafficking in persons, especially women
and children. The Worker members expressed their support for
these measures and emphasized the need for their practical imple-
mentation. They hoped that next year the Government would pro-
vide all the necessary information in this regard. They requested
the Government to take the necessary measures to compile reliable
statistical information so that a programme of effective action
against forced labour, child labour, prostitution and sexual exploita-
tion could be developed. Despite the progress made, the Govern-
ment should redouble its efforts to resolve the problem in an effec-
tive manner. Finally, they recalled that the Government could
request the technical assistance of the ILO.

The Worker member of Colombia indicated that, even though
India was a country located far from Colombia and from Latin
America, this did not constitute an insurmountable obstacle to ex-
pressing solidarity with the serious situation that affected workers,
due to the permanent violations of Convention No. 29 by those who
abused their economic, political and social powers. He added that
the Committee of Experts had provided a very complete picture of
this human tragedy which affected several million human beings,
seriously compromising the future of the country.

Bonded labour, prostitution and the sexual exploitation of wom-
en and children deserved the full attention of the Government and
the information provided by the Government on the measures tak-
en to combat this calamity, which caused immense suffering to mil-
lions of families, was therefore encouraging. He added that it would
be very valuable to strengthen the efforts to eradicate this problem.
He emphasized that the efforts and actions taken by the Govern-
ment should enjoy the real support of the international community,
and principally of the industrial countries, which possessed suffi-
cient resources to help this country and the poorest people who
were the victims of these violations. It was unacceptable in the
twenty-first century that humanity had to observe without taking
any action the exploitation of those who, by their conditions of pov-
erty, were reduced to slavery to allow the illegal enrichment of a
minority which did not respect the right to freedom of their own
brothers. Finally, he emphasized that a country that was incapable
of applying and ensuring compliance with Convention No. 29 had
no future.

The Employer member of India emphasized that, with issues as
important as child labour and forced labour, both employers and
governments needed to show their commitment and explain the ac-
tion that was being taken, as the Government representative had
done at length. However, the discussion of this case raised a number
of important issues, including that of the reliability of statistical in-
formation. When the Government of India, with all its technical
expertise and administrative machinery, undertook surveys which
concluded that there had been 2.8 million bonded labourers, of
whom 2.5 million had been rehabilitated, why should the Commit-
tee of Experts lend credence to wild estimates which placed the
numbers of bonded and forced labourers at many millions of per-
sons. Organizations which put forward such allegations should give
proof that they were well-founded, for example by swearing affida-
vits before the Supreme Court of India, as the chief secretaries of
Indian states had to do concerning the statistics that they produced.
It was necessary to preserve tripartism from being held to ransom
by civil society. Indeed, as the Government was undertaking vigor-
ous campaigns to eradicate these problems and had the necessary
legislative and constitutional provisions to make them illegal, there
were serious grounds for wondering why this case had been exam-
ined by the Committee on many occasions for the past two decades.
Most of the other cases examined by the Committee consisted of
clear discrepancies between the provisions of the respective Con-
vention and the national legislation. This was clearly not true with
regard to the application of Convention No. 29 by India and he
therefore hoped that this matter would not be examined again by
the Committee.
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The Worker member of India reaffirmed that bonded and
forced labour were a great blemish on humanity that needed to be
eradicated as soon as possible. Recalling that the Government of
India had ratified the Convention in 1954 and adopted the main
legislation implementing it in 1976, he explained that labour was a
concurrent subject in his country, although the basic responsibility
for labour matters lay with the state governments. However, the
states were at different stages of development and showed great
disparities in terms of education, health and industrial develop-
ment. Both bonded and forced labour were directly related to the
high levels of poverty and unemployment in the country and had
their origins in its legacy of imperialist exploitation. In this respect,
he recalled that such important issues would never be resolved in
isolation and that the real remedy lay in providing employment and
a respectable livelihood to every able-bodied citizen. For this to be
achieved, it was necessary for production to be based on sustainable
technology which respected the dignity of workers, ecology and the
rights of consumers. However, the over-hasty pursuit of rapid de-
velopment inevitably led to the use of unsustainable technology,
resulting in jobless growth. This was the basic problem which re-
quired immediate attention.

He indicated that the trade unions and Government of India, as
well as the Supreme Court, were all united in their determination to
bring an end to forced and bonded labour. However, he warned that
the issue was being blown out of proportion by certain parties for
ulterior motives. The figures for bonded labour put forward by the
Government could not be false, since the Government was answer-
able for them to the democratically elected Parliament. In 2001, the
Government representative had challenged those who claimed that
the figures were much higher to raise the issue before the Indian
courts, but they had been afraid to do so. He warned that those who
wished to malign the country should not be encouraged and said
that the application of Convention No. 29 by his country had been
discussed on too many occasions.

The Government member of Sweden, also speaking on behalf of
the Government members of Denmark, Finland, Iceland and Nor-
way emphasized that the Nordic Governments were very commit-
ted to combating child labour, not least through their extensive sup-
port for the ILO-IPEC programme. She therefore welcomed the
Government of India’s efforts to address child labour and its com-
mitment to eliminating it. She emphasized the urgency of providing
accurate data as a basis for estimating the extent of bonded labour,
child labour and sexual exploitation in the country. Such data would
enable the Government to develop effective systems to combat
these serious problems and would provide a realistic basis for as-
sessing the effectiveness of such systems. She called upon the Gov-
ernment to pursue its efforts in this field, particularly with regard to
the identification of working children. Finally, she encouraged the
Government to reinforce the legislative provisions and strengthen
the law enforcement machinery as soon as possible, emphasizing
that legislation along with socio-economic measures were vital for
the effective eradication of hazardous forms of child labour and the
sexual exploitation of children.

The Government member of Guatemala expressed his appreci-
ation for the frank and direct statement by the Government repre-
sentative of India. He shared the concerns expressed by India with
respect to the criteria for the compilation of the list of countries
called upon to enter into dialogue with the Committee, and in gen-
eral with regard to its methods of work. The same sentiment had
been expressed by the delegations of Venezuela and Cuba in a pre-
vious sitting. He emphasized the need to include this subject on the
agenda of the Committee at the next session of the International
Labour Conference, as well as to continue and extend tripartite
consultations in this regard.

The Government member of Cuba expressed her gratitude and
appreciation for the explanations of the Government representa-
tive of India. She stated that there was no reason to doubt the expla-
nations of the Government representative with regard to statistics,
which had to be the subject of rational analysis. Referring to para-
graph 11 of the observation of the Committee of Experts concern-
ing the application of the Convention in the country, she expressed
her surprise that it included the comments of an international orga-
nization to which the Government had not had an opportunity to
respond, and which moreover referred to a point on which the
Committee of Experts had acknowledged the progress achieved.
She considered it inexcusable to publicize such comments without
waiting for the response of the Government. She recalled that the
report of the Committee of Experts contained other similar cases,
but that they had been treated with more discretion, and that the
approach adopted in the present case did not constitute an impar-
tial and objective examination of the question.

A Worker member of France referring to the statement made by
the Government representative of Cuba indicated that the non-

governmental organizations in question had consultative status
with the United Nations and that they participated in the work of
the Committee on Human Rights and its Subcommittee.

The Worker member of the United Kingdom referring to per-
sonal experience in India visiting child labour projects and observ-
ing the action of the ILO, trade unions, employers, government of-
ficials and NGOs, described the highly beneficial effects of
liberating children from work, including bonded labour, and the
great opportunities offered to them by the possibility of attending
school. Those who had experienced the harsh reality of child and
bonded labour, and who were subsequently freed and educated,
became advocates of universal education and staunch opponents of
child labour. Although the freedom enjoyed by the lucky ones was
theoretically a right, it was in practice a hard fought for treasure.
Millions of children in the country remained in bondage and the
progress made in the elimination of bonded labour was too slow.
The statistics compiled by such reputable organizations as Anti-
Slavery International and Human Rights Watch, which enjoyed ob-
server status with the United Nations, showed that the figures given
by the Government were much too low. He emphasized that effec-
tive national policy required a far more reliable statistical basis and
recommended that the Government seek expert ILO assistance in
this regard. He added that, in view of the overwhelming prevalence
of child labour in the informal economy and in agriculture, the Gov-
ernment’s refusal to extend the Child Labour and Factories Acts to
these sectors amounted to a dereliction of its moral and legal duty.
In response to the Government’s claim that the abolition of child
labour required a holistic anti-poverty approach, rather than coer-
cive and inspection mechanisms, he emphasized that it needed
both. As indicated by the United Nations Committee on the Rights
of the Child, promotional and development approaches could not
function outside or replace the rule of law. He therefore called for
labour inspection to be expanded and strengthened and for multi-
agency and tripartite cooperation to be developed. While India was
the world’s largest democratic federal republic, practice varied
widely at the state level. For example, Kerala remained one of the
world’s best examples of universal basic education and the effective
abolition of child labour. Although poor, it had demonstrated a
wealth of political will. Effective action had also been taken for the
elimination of child labour in certain sectors in other states. Howev-
er, others suffered from severe deficiencies in education and had a
patchy record in the prevention and eradication of child labour and
bonded labour. These different levels of success were illustrated by
the wide variance in the efficacy of vigilance committees, the extent
of political will and the rule of law. He called on the Government
and the ILO to pay greater attention to the huge inconsistency in
tripartite concerted action. It was the central Government’s respon-
sibility to overcome obstacles presented by state governments. The
elimination of child labour required the sustainable protection of
working people through the enforcement of good laws and through
organization, collective bargaining and social dialogue. In conclu-
sion, he said that India required an authoritative, competent and
comprehensive survey of bonded labour, as well as vigilance com-
mittees and district magistrates that were trained and willing to en-
force the law. He also called upon the Government to ratify and
apply the ILO’s other fundamental Conventions with a view to sup-
porting the eradication of bonded labour, trafficking and child la-
bour.

The Government representative thanked those who had taken
the floor and felt encouraged by most of the comments made. With
reference to the remarks of the Employer members, he specified
that the figure of 280,000 bonded labourers given by the Govern-
ment was of the bonded labourers as of 1976 when the Bonded La-
bour (Abolition) Act was passed. This has now been reduced by
260,000, who had been released, with only the balance remaining in
bonded labour. He reiterated that in a democratic system such as
the one in his own country it would be impossible to conceal a prob-
lem of the magnitude alleged by some of the most extravagant fig-
ures put forward by various groups, which should be subjected to
close scrutiny. He added that, despite some of the suggestions
made, his country had the necessary technical expertise to address
the problems under review and did not require technical assistance.
He reaffirmed that his country was deeply committed to the elimi-
nation of child labour and had spent very large sums of money on
action for this purpose. The Prime Minister of India had himself
announced the Government’s intention to eliminate child labour to
a substantial extent in the current five-year plan. In view of the size
of the country, it should not be forgotten that action at the district
level, for example, could affect a population equivalent to that of
some smaller European countries. Although the observation of the
Committee of Experts had referred frequently to the action pro-
grammes undertaken by IPEC, it should not therefore be forgotten
that the investment made by the Indian Government was of a dif-
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ferent order of magnitude. The Indian Government had committed
more than US$55 million between 1997 and 2002, and over US$115
million in the current plan (2002-07), whereas ILO/IPEC had spent
only US$5 million in the last ten years in the country. The work of
the Government of India should therefore be seen in this perspec-
tive.

Turning to the question of the procedure followed by the Com-
mittee, he said that before the next session of the Conference, his
Government would take the lead in opening up the discussion on
this matter by raising a number of fundamental questions, such as
why the representatives of a handful of countries occupied so many
important positions. It was necessary for reflection to go forward on
this matter so that the credibility of the institution was not under-
mined.

Finally, he reaffirmed the responsible attitude of his Govern-
ment and recalled that it was answerable to the national Parliament
and local government bodies. He emphasized that it was only nec-
essary to consult the annual report of the Ministry of Labour to find
reliable statistics of the numbers of bonded labourers identified and
rehabilitated. He added that his country boasted a record on certain
human rights issues which could not be bettered by some of the
most industrialized countries in the world, such as the fact that one-
third of all positions in decentralized local self-government reach-
ing down to 500,000 villages were reserved for women.

Another Government member of France strongly opposed the
statements made by the Government representative of India ques-
tioning the impartiality of the ILO secretariat and referring to the
dominance of certain nationalities. He added that this type of argu-
ment should not be used in the Committee.

The Employer members recalled that the matter under exami-
nation was of a very serious nature and regretted that the Govern-
ment representative had used the occasion to make a political state-
ment, without focusing on the subject under discussion. They noted
the rejection by the Government representative of the high figures
for forced and bonded labour mentioned in the statistics communi-
cated by non-governmental organizations. However, they recalled
that the Government representatives who had addressed the Com-
mittee in previous years had often placed emphasis on the difficulty
of producing accurate statistics, particularly in view of the different
levels of technical expertise and commitment of the various states.
They concluded that a great deal remained to be done to resolve the
problems under discussion and emphasized that the Government of
India was responsible to the ILO for the implementation of the
Conventions that it had ratified.

The Worker members indicated that the statement made by the
Government representative questioned the impartiality of the
Committee of Experts and the Committee on the Application of
Standards, as well as the competence of the officials of the Organi-
zation. They recalled that it was necessary to compile precise and
reliable statistical information on the number of persons still work-
ing in bondage. Child labour, particularly in the informal sector, re-
mained a matter of concern, and the Government had to redouble
its efforts to eliminate this practice. Furthermore, the scope of the
Child Labour (Prohibition and Regulation) Act, 1986, and the Fac-
tories Act, 1948, should be extended to the informal sector. They
called upon the Government to ratify and apply Conventions
Nos. 138 and 182 in the very near future. In conclusion, the Worker
members recalled that the Government could always request the
technical assistance of the ILO.

The Committee noted the information provided by his Excel-
lency the Ambassador and the discussion that followed. The Com-
mittee considered that this was a serious case of repeated failure
to implement a fundamental Convention. It recalled that the
Committee had decided that it would discuss this case in view of
its serious nature and magnitude and the comments that had been
received from workers’ organizations on many occasions. The
Committee commended the positive measures adopted by the
Government and its commitment to address the problem, as well
as the important role of the Supreme Court of India. The Commit-
tee therefore urged the Government to continue its efforts with
renewed vigour in order to eradicate bonded labour in the country
and combat child forced labour in the framework of the present
Convention, especially in the informal sector, and the sexual ex-
ploitation of children. The Committee emphasized that it was vital
to develop and reinforce the legal provisions and to strengthen the
machinery for the implementation of the legislation, along with
socio-economic measures for the effective eradication of bonded
labour and child labour. The Committee noted the fragility of the
statistical system and the efforts made to correct such deficiencies.
The Committee expressed the firm hope that the Government’s
next report to the Committee of Experts would contain detailed
information on the action taken, the progress made and the mea-
sures adopted to reinforce the statistical system and that the full

implementation of the Convention would be ensured in law as
well as in practice.

The Government representative explained that a first version of
the Committee’s conclusions, which had initially been read out by
the Chairperson, had erred in the fact that some sections represent-
ed the views of the Committee, while others purported to reflect the
views of the Government. He denied, for example, that he had in
any way acknowledged the weakness of the statistical base in his
country and he reaffirmed that the national statistics were compre-
hensive and complete. Those who alleged the opposite based their
allegations on constant repetition rather than on any well-founded
reasoning. Indeed, some of the most fanciful statistics proposed
were clearly preposterous. The position of his Government was not
to deny the existence of forced and bonded labour, but to reaffirm
that the problem was being addressed with full vigour and was be-
ing substantially reduced. He added that the calls made by the
Committee for the Government to take more strenuous action in
this regard were gratuitous, as the Government was in any case do-
ing its utmost. He therefore called upon the Committee to assume
the responsibility for its views and to weigh its words with great
care. Finally, he said that he had no particular criticism of the report
of the Committee of Experts, but that he questioned the practices
of the present Committee. For example, the Committee’s credibili-
ty would be strengthened if its conclusions were formulated in
association with the Government representative concerned, rather
than just with the spokespersons of the Employer and Worker
members.

The Worker members proposed that the Committee should
merely note the last statement by the Government representative.

Mauritania (ratification: 1961). The Government representa-
tive recalled that his Government had undertaken to respect three
commitments: to provide detailed and precise replies to the Com-
mittee of Experts, to adopt a draft Labour Code with ILO assis-
tance and to allow an ILO technical mission to visit Mauritania.
Concerning the adoption of a draft Labour Code, he indicated that
such a draft had been approved in a first reading on 2 June. It pro-
vided for the prohibition of forced labour. This prohibition covered
all labour relations, even if they did not involve a contract. He also
noted that the Government had approved draft legislation on the
trafficking of persons, including a broad definition of this term, as
well as specific penalties and sanctions to be imposed in case of vio-
lations. With respect to the ILO technical mission, he emphasized
the heavy workload involved in the finalization of the Labour Code
and the law on the trafficking of persons. He also mentioned the
serious and distressing events which had recently taken place in
Mauritania, as a result of which the legitimate Government had al-
most been overthrown. He assured the Conference Committee
that, as soon as the situation had been stabilized, the Government
would fix a precise date to invite an ILO technical mission to
Nouakchott.

The Worker members indicated that the Committee was once
again discussing the serious problem of the violation of human
rights in Mauritania. When the case had first been discussed in
1982, they had expressed the hope that the Government would
make a serious commitment to eliminating slavery in the country.
However, the observation made by the Committee of Experts
showed that certain forms of slavery persisted. Indeed, it appeared
that in the eyes of some, the descendents of slaves always suffered
from a lower status from birth. These persons of lower status, who
worked as agricultural workers, shepherds or servants, were entire-
ly dependent on their masters to whom they gave the money that
they earned or for whom they worked directly in exchange for food
and lodging. It was therefore to be regretted that the Government
continued to maintain that these were merely vestiges of the former
social system or isolated cases, and that slavery had been abolished
in Mauritania.

Despite the adoption of three legislative texts prohibiting
forced or compulsory labour, namely the Constitution of 20 May
1961, Act No. 36-023 of 23 January 1963 issuing the Labour Code
and the Order of 1980, the practice of slavery still existed in Mau-
ritania. The refusal of the Government to acknowledge the exist-
ence of this grave problem condoned the existence of the practice.
On several occasions, the Committee of Experts had called upon
the Government to: (i) adopt a provision imposing legal sanctions
in accordance with article 25 of Convention No. 29; (ii) extend the
scope of the prohibition of forced or compulsory labour to all em-
ployment relations; (iii) repeal the Ordinance of 1962 conferring
very broad powers on local leaders to requisition labour; and
(iv) establish a complete list of establishments considered to be
essential services for the population and which could be affected
by a possible requisition order. Despite these requests, nothing
had changed.



24 Part 2/10

With regard to legal sanctions, no provisions had been adopted
to give effect to Article 25 of the Convention. On the subject of the
extension of the scope of the prohibition of forced labour, the cur-
rent amendment to section 5 of the Labour Code, providing that
any violation would be punishable in accordance with the penalties
set out in the legislation in force, would give effect to the recom-
mendations of the Committee of Experts. With regard to the repeal
of the Ordinance of 1962 and the establishment of a list of the estab-
lishments considered to be essential services, the Government had
not provided any information, thereby showing its lack of good will.
Despite certain measures at the legislative level, there were no
grounds for believing that changes had been made in practice. The
fact that the imposition of sanctions was prevented on persons per-
petrating practices of slavery did not instil confidence in the good
will of the Government to eliminate forced or compulsory labour.
The adoption of legal provisions was not sufficient. It was also nec-
essary to take economic measures with a view to the reintegration
of the victims of slavery into society and their compensation. Cam-
paigns to raise the awareness of the population also needed to be
undertaken.

The previous year, the Government had undertaken to accept
an ILO technical assistance mission. The Worker members regret-
ted that the mission had not been able to visit the country. They
hoped that the mission had been prevented for reasons of a practi-
cal nature. However, they recalled that for many years the Govern-
ment had been prohibiting both the access to the country and the
activities of human rights organizations. The Worker members
called for a technical assistance mission to be sent to Mauritania so
that the appropriate legal provisions could be adopted.

The Employer members recalled that the case of Mauritania had
been already discussed by the Conference Committee the previous
year. They noted that several forms of slavery still existed in the
country, particularly in rural areas. Despite the formal prohibition
of slavery, slave-like conditions continued to exist and they had to
be eliminated. The key issue was the abolition of forced labour in
practice. Referring to the statement by the Government represen-
tative that on 2 June 2003 a new law had been adopted targeting the
abolition of such slave-like labour practices, the Employer mem-
bers asked whether it had already come into force and had been
implemented. The practice of forced labour was not only the vestig-
es of an old tradition, but also had systemic roots and would be dif-
ficult to eradicate immediately. While the Government representa-
tive might be able to deny specific instances of forced labour that
were raised, the overall existence of forced labour in the country
could not be concealed.

They regretted that a technical mission had not taken place, and
noted the willingness expressed by the Government to make use of
further technical assistance. Essentially, what was needed was a le-
gal basis for the elimination of forced labour. However, the existing
laws did not provide adequate sanctions for violations and they had
not been implemented effectively. They requested the Government
representative to provide necessary information to back up his
statements on the action taken with a view to bringing national leg-
islation into line with the Convention. The Employer members fur-
ther recalled that in 2002 the Government had announced that it
would repeal the Act of 1971 which provided for the possibility of
requisitioning labour under specific emergency circumstances to
ensure the functioning of services considered to be essential for the
country or the population. They emphasized the need for the Gov-
ernment to provide more precise information on what services were
covered by these provisions. Referring to Decree No. 70-153 of
23 May 1970 issuing the internal rules of prison establishments,
they requested the Government to provide specific information on
the measures taken to amend this Decree. They indicated in this
respect that more precise regulations were required governing the
hiring of prison labour to private individuals, since this remained
under the overall responsibility of the public authorities. In conclu-
sion, they emphasized that further action of a legislative and admin-
istrative nature was urgently needed to eliminate forced labour
practices. They therefore urged the Government to provide full and
complete information on the measures taken in the past and those
intended in the future so that urgent action could be taken to gener-
ally abolish this rare remaining case of slavery.

The Worker member of Mauritania regretted that his country
had once again been called before the Committee with regard to
the application of Convention No. 29. He deplored the fact that his
Government, despite the many calls made upon it, had remained
indifferent to the sufferings endured by the victims of slavery. The
problem of slavery was still topical in his country and required rig-
orous action.

The previous year, the Committee had had a long discussion of
this case as well as the commitment the Government had made to
accept an ILO technical assistance mission. This attitude had ap-

peared to be a sign of good will, but had turned out to be merely
another way of putting off a decision by the Committee and of con-
tinuing the violation of this fundamental Convention on forced la-
bour. This situation was a violation of the human, economic and
social rights of men and women who were born free and who as-
pired, as did all human beings, to freedom, dignity and a decent life.
Reference was now being made to the provisions contained in the
new Labour Code as a means of affording protection. However, the
problems of slavery were difficult and complex. The few provisions
contained in the Labour Code would not be sufficient to resolve
them, particularly when their application in practice was the re-
sponsibility of labour inspectors who were renowned for their com-
placency and lack of respect for workers’ rights. Nevertheless, the
Free Confederation of Workers of Mauritania (CLTM) had put
much effort in recent years into the adoption of the Labour Code,
which would undoubtedly strengthen the protection provided.
Among the new provisions, certain were related to the definition of
slavery and trafficking, the protection of victims and the punish-
ment of offenders. However, assistance policies were also needed,
including the development and adoption of specific economic and
social programmes, a policy of integration and an awareness-raising
campaign. The CLTM recognized that, although important mea-
sures had been taken in recent years, such as Ordinance No. 81-234
of 1981, these had merely consisted of political decisions which had
had no impact at the practical and institutional levels. Moreover,
they were not of a nature to strengthen the protection and support
provided as they had not been accompanied by legal, economic and
social measures.

He reported that an awareness-raising seminar on forced labour,
organized by the CLTM with the support of the WCL, which was to
have been held in Kiffa in 2001, had been prohibited by the author-
ities. Now the CLTM, which was the most representative organiza-
tion in the country through its trade union activities, its structures
and 60,000 members, was the organization that was attacked the
most by the authorities. Its members were subjected to pressure,
intimidation and dismissal. Its activities had been blocked and over
200 dockers had been dismissed following a strike in October 2002.
Recently, a very strong campaign had been carried out by the au-
thorities to force militants in public establishments, using all possi-
ble means, to join the General Union of Mauritanian Workers
(UTM). This campaign had greatly harmed the CLTM. In conclu-
sion, he hoped that on this occasion the Government would collab-
orate with the ILO and accept a technical mission and ILO assis-
tance. He added that the CLTM was prepared to collaborate with
the ILO and the Government with a view to the implementation of
Convention No. 29 and for the promotion of social dialogue which,
unfortunately, did not exist in his country.

Another Worker member of Mauritania requested the Confer-
ence Committee to examine the report of the Committee of Ex-
perts clearly and without going beyond the technical issues raised,
so as to avoid the politicization of the Committee. He emphasized
that it was necessary to make a distinction between the “village
chief”, which was a historical concept that no longer existed, and
the “area chief”. He stated that he defended the interests of the
workers, but it was necessary to make it clear that slavery was a
historical phenomenon which no longer existed in the traditional
sense. Referring to the statement by the Worker members, he em-
phasized that there had never been any question of sending an in-
quiry mission to Mauritania, but rather a technical mission. He add-
ed that the technical mission should not visit Mauritania in order to
make inquires, but to provide assistance because the Labour Code
had recently been adopted. Finally, he suggested that the evalua-
tion of the representativity of trade union organizations should be
part of the mandate of the technical mission.

The Government representative doubted the soundness of the
allegations made by the Worker and Employer members. He indi-
cated that the discussions had to be based on the report of the Com-
mittee of Experts and should not touch on political considerations.
Social justice should be objective and balanced in order to resolve
the problems, and not to make accusations. The allegation of sla-
very was extremely serious. The Government had never recognized
the persistence of slave-like practices in the country. It was true that
Mauritania had had castes, but the descendents of former slaves
were no longer considered as slaves today, and the fact that a person
belonged to a particular historical social category today had no con-
sequences for their rights. There were no longer any occupations
reserved for descendants of slaves (shepherds, domestic workers),
and these jobs were performed by all classes. Those that had these
jobs received wages higher than the minimum wage.

Referring to the statement by the Worker members alleging se-
rious violations of human rights in Mauritania since 1982, he indi-
cated that the country had been governed by the rule of law since
1991 and that there were around 20 political parties, as well as five
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trade union organizations. The Government also respected public
freedoms, freedom of association and of organization. There were
no prisoners and there were 10 free newspapers that criticized the
Government without fear. Even the Secretary-General of the
CLTM knew he could make all sorts of allegations without worry.
He emphasized the importance of adopting a responsible attitude
and the need for speakers to weigh their words carefully. The Work-
er members should verify their sources before making allegations
and read the Government’s written statements. He denied the alle-
gations of the Worker members that the origin of a person had an
effect on their status. He indicated, for example, that shepherds
were better paid than teachers, and that the salary of a domestic
worker was higher than that of a police officer. There were no pub-
lic secrets and if slavery really existed the Government would not
close its eyes to it and would not discuss the definition of this phe-
nomenon. He said that the debate was surreal. Mauritania faced
many other problems, such as underemployment. In this respect, he
challenged those making allegations to inform the judiciary of one
single case of slavery. The Government had recently made many
efforts to respond to the requests of the Committee of Experts and
the Conference Committee. In this regard, he recalled that the La-
bour Code, which was in the process of adoption, effectively intro-
duced the prohibition of forced labour and provided that any viola-
tion of its provisions would be punishable by sanctions. He had also
reiterated the Government’s intention to formally repeal the Order
of 1962. The Committee should understand that this involved much
work and take into account the weakness of the administration. He
forcefully reiterated that there was no lack of goodwill on the Gov-
ernment’s part.

He recalled that the country had just experienced an attempted
coup, which had threatened the rule of law, from which thankfully it
had been preserved. In his opinion, it was now necessary to pre-
serve the rule of law instead of responding to allegations. While it
was normal for the Employer and Worker members to defend so-
cial standards and implementation of Conventions, they should not
adopt a punitive approach.

The Worker members recalled that their clear objective was
compliance with standards, nothing more, nothing less. Up to now,
the Government had not acknowledged that slavery was a problem,
which was preventing its eradication. The Worker members had
based their statements on the hard facts in the report of the Com-
mittee of Experts. Although legislation prohibiting forced labour
existed, it still needed to be implemented in practice. The Worker
members called on the Government to open up the debate and to
let civil society address the problem openly. After so many years,
they considered that a direct contacts mission was necessary to as-
sess the situation in the country, before technical assistance could
be of use.

The Employer members regretted that no progress had appar-
ently been made in this case, despite the fact that it had been dis-
cussed the previous year, as well as in 1989 and 1990. Despite the
eloquence of the Government representative, he had provided no
new information. Moreover, he did not appear to understand the
gravity of the problem or to realize the measures that needed to be
taken in law and in practice. Indeed, he had seemed intent on min-
imizing the problems that still remained. However, through his
statements, he had in fact admitted the persistence of forced labour,
particularly in agriculture, domestic work and animal husbandry.
The Employer members further noted that anyone who drew atten-
tion to these problems in the country ran the risk of being penal-
ized. They therefore called upon the Government to openly ac-
knowledge the problems that still existed so that the necessary
measures could be taken, with particular emphasis on the applica-
tion of effective sanctions for any violations of the respective legis-
lation. They supported the proposal by the Worker members that a
direct contacts mission be sent to Mauritania to help with the appli-
cation of the Convention.

The Committee noted the information provided by the Gov-
ernment representative and the discussion that followed. The
Committee shared the concern expressed by the Committee of
Experts at the absence of legal provisions penalizing the exaction
of forced labour and regretted that the mission which had been
accepted by the Government had not taken place. The Committee
noted the statement of the Government representative concern-
ing the adoption at the first reading of the Labour Code and draft
legislation to suppress the trafficking of persons. The Committee
expressed deep concern at the persistence of situations which con-
stituted grave violations of the prohibition of forced labour. It
urged the Government that a technical assistance mission should
take place in the form of a direct contacts mission to the country
to help the Government and the social partners with a view to the
application of the Convention. The Committee hoped that
progress would be made in practice in the near future in this case.

The Committee decided to place its conclusions in a special para-
graph of its report.

The Government representative stated that the adoption of the
conclusions in their present form would render the Committee’s
discussions meaningless. Up to now none of the allegations made
had been proven to be true. To base conclusions on such hypotheses
undermined the credibility of the Committee and gave no credit to
the good faith that the Government had always shown.

Myanmar (ratification: 1955). See Part Three.

United Arab Emirates (ratification: 1982). A Government rep-
resentative stated that the provisions of the Convention were ap-
plied without problems in the Emirates in accordance with the Con-
stitution, national legislation and practice. The Constitution
included several provisions on the prohibition of any exploitation
of children or their abuse. Section 350 of the Penal Code penalized
any person who exposed to danger any child who had not complet-
ed 7 years of age, and who acted either on his own volition or in
collaboration with others. On human trafficking, he referred to sec-
tion 346 of the Penal Code which specified the penalty of detention
of any person who would own, buy, sell or dispose of any person as
a slave. Section 20 of the Labour Code provided for the prohibition
of employment of young persons under the age of 15, and section 34
specified legal sanctions against persons who were legal guardians
of young persons, if they allowed the employment of a child in vio-
lation of the provisions of the law.

As for the observation made by the Committee of Experts, the
Government representative reiterated that in 2002 his delegation
had provided to the Committee all the relevant information relating
to the claims contained in the communications of the International
Confederation of Free Trade Unions (ICFTU) of 2000 and 2001 on
the phenomenon of using children as camel jockeys in camel races.
He pointed out that police investigations had proved that the cases
involving the use of children in camel racing were not a widespread
practice but constituted a limited phenomenon, monitored by the
police corps. The investigation further clarified that it was the parents
of those children who were exposing them to work for material gain,
without the knowledge of the competent public authorities.

He highlighted that there were new developments that had oc-
curred since the last meeting of the Conference Committee. He
pointed out that upon the instructions of the President of the State,
the Secretary of State for Foreign Affairs, the President of the Camel
Racing Federation had promulgated Order No. 1/6/266 of 22 July
2002 providing for the minimum age of 15 for a camel jockey and the
proof of age through a passport; the issuing of a medical certificate
for a camel jockey, issued by the Camel Racing Federation; the set-
ting down of the minimum weight of a camel jockey of 45 kilos; and
lastly the imposing of penalties in case of violation. The penalties
were various: the owner or responsible person would be fined the
sum of 20,000 dirhams for the first offence; for the second offence,
the owner would be prohibited from participating in a camel race for
a full year; and the imprisonment of the responsible person for three
months in addition to a fine valued at 20,000 dirhams for the third
offence. This Order authorized the Ministry of Interior to enforce it
as of September 2002. He further underlined that the General Direc-
torate on Nationality and Residence was instructed to increase the
procedures relating to the importing of camel jockeys, in accordance
with the regulations formulated by the Camel Racing Federation.

The speaker indicated that there was a draft law which was cur-
rently being discussed in the Technical Committee on Legislation
regulating the various issues on camel races, and which was in its
final stages of adoption. He then referred to the agreement by the
Administration on Fatwa and Legislation within the Ministry of
Justice and the Technical Committee on Legislation to amend sec-
tion 20 of the Federal Labour Code (Law No. 8 of 1980), and which
provided for raising the age of employment to 18 years for hazard-
ous tasks and tasks which jeopardized the health or morals of young
persons. The above amendment was currently before the compe-
tent authorities for final adoption.

He then reverted to the communication submitted by the
ICFTU of September 2002 which was communicated to the Minis-
try of Justice and Social Affairs in October 2002. He noted that the
communication contained a repetition of previous comments sub-
mitted by the ICFTU during the years 2000 and 2001 in addition to
new allegations. He added that his Government had previously re-
plied to the claims of 2001 and referred to new claims to the compe-
tent authority, to study them and provide the information required.
The ILO would be informed accordingly.

With respect to the United States State Department Report of
2001 on the practices of human rights in the United Arab Emirates,
he indicated that the Ministry of Labour and Social Affairs had
transmitted the communication to the competent authorities for
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their examination. He reassured the Committee that they would
receive the information once it was available, for examination by
the Committee of Experts. The Government representative quoted
item (d) of the report of the United States State Department of
2002 (page 12) which stated that “In September, the Government
implemented and began enforcing the child camel jockey ban with
criminal penalties for violators up to and including imprisonment.
The ban prohibits the use of camel jockeys less than 15 years and
less than 45 kilos …”. The report showed a positive development in
the Government’s handling of the phenomenon of using children in
camel races.

He further indicated that his country was endeavouring to raise
awareness among residents with respect to the importance of ob-
serving laws and to collaborate with the competent authority with
an aim to putting an end to all negative phenomena in public life in
general, and in the labour market in particular. He concluded by
referring to the guide book which was issued by the Ministry of La-
bour and Social Affairs, intended for persons wishing to be em-
ployed in the UAE. The guide book gave a description of all the
procedures relating to employment and labour relations. It was dis-
tributed to all embassies and consulates in all parts of the world.

The Employer members stated that the problem was precisely
the same as it had been in previous discussions conducted with the
United Arab Emirates with regard to the Minimum Age Conven-
tion, 1973 (No. 138). They recognized that the phenomenon be-
longed to both Conventions. Small boys were forced to work as
camel jockeys. In some instances, the children were kidnapped
from abroad or trafficked to the United Arab Emirates. While the
problem at stake was well known, the Government did not provide
any new information. Although the problem might be a limited
one, it was enough that even a limited number of children were sub-
jected to this bad practice. The indication that police investigations
did not lead to any penal action was not convincing. Camel races
did not take place every day, but when they did, they were held
publicly. The Employer members also stated that camel races were
organized by wealthy people and that the Decree prohibiting the
use of children as camel jockeys had been issued by the same person
who was also the President of the Camel Race Federation. This un-
derlined the importance of such races in the country. There was no
easy solution to the problem, but the Employer members had to
insist that the Government would change its attitude on the issue.
Progress could not be made by minimizing or denying the problem,
but by taking effective measures. The fact that during the 2002 Con-
ference Committee session the Government representative merely
admitted two cases of exploitation of children working as camel
jockeys demonstrated that a change in the Government’s attitude
was necessary. The Government was requested to forward a report
to the Committee of Experts containing precise and new informa-
tion.

The Worker members thanked the Government representative
for the information supplied. They recalled that the worker’s inter-
est in the case was not motivated by enmity, but in criticizing failure
to fulfil obligations arising from the ratification of ILO Conven-
tions, they sought only to urge conformity with the Convention in
the interest of all members States and the people who live and work
in them. The Worker members pointed out that this case was sim-
ple: young boys, primarily from South Asia, were forcibly sent to
the United Arab Emirates to be used as jockeys in camel races.
Firstly, this entailed hazards related to trafficking, including separa-
tion from families, exposure to the risk of abuse and the forced na-
ture of the work. Secondly, this entailed the hazards arising from
the camel jockeying itself, which was considered, as agreed in the
Conference Committee in 2002, to be a worst form of child labour,
precisely because of these great physical hazards which were inex-
tricably linked to this practice.

The Worker members stated that much was owed to Anti-
Slavery International, which made efforts to document the issue,
and they deplored the fact that a non-governmental organization
such as Anti-Slavery International should still have to exist in the
twenty-first century. Referring to the suggestion by some delegates
that this was a cultural matter and that the same issues would not
have been brought up had it been horse racing, the Workers mem-
bers expressed disagreement by quoting from the International
Agreement on Breeding and Racing of January 2002 which consid-
ers horse riding as a very hazardous activity that could lead to risks
of injury, permanent disability or death.

The fact that the issue involved Conventions Nos. 29, 138 and
182 demonstrated the complementarity and indivisibility of the fun-
damental human rights in Conventions of the ILO. Trafficking and
forced labour of children were prohibited by Conventions Nos. 29
and 182, and in their view also by Convention No. 138 which pro-
hibits types of work likely to jeopardize health, safety and morals of
children under the age of 18 years. The Worker members doubted

whether anyone in the Committee would argue that child slavery,
and they believed that the practice in question constituted child sla-
very, was not therefore prohibited also under Convention No. 138.
Prior to the adoption of Convention No. 182 and the increased
number of ratifications of Convention No. 138, the Conference
Committee had discussed cases of child labour under the terms of
Convention No. 29, on the basis that children were too young to
give genuinely free consent to work.

The Worker members recalled the assurances given by the Gov-
ernment to the Conference Committee in 2002 that it intended to
amend section 20 of Law No. 8 to prohibit hazardous work for chil-
dren under the age of 18 years in accordance with Conventions Nos.
138 and 182. The Committee had noted these assurances and the
indication that those responsible would be subject to legal action.
The Worker members therefore deplored that, one year later, the
amendment was still only under consideration. Trafficking contin-
ued, in particular from Bangladesh and Pakistan, because there was
a demand for young boys for camel racing. According to the United
States State Department Human Rights Report of 2002, laws were
sometimes enforced against criminal trafficking rings but not
against camel owners or those who “use” the children because such
owners came from powerful families who were above the law. Fur-
ther, the Worker members referred to a documentary report made
in the United Arab Emirates by the Australian Broadcasting Cor-
poration in October 2002, which showed very young boys racing
camels and interviews with boys who explained how they had been
trafficked, the work they were doing or had been forced to do, and
they described or showed the injuries suffered. The film also
showed that the camels were pampered with luxurious treatment
while the jockeys suffered abuse, neglect, hunger and isolation, all
apparently under the unmoved eyes of the police.

The Worker members noted the promulgation on 29 July 2002,
by the Minister of Foreign Affairs, of an order which prohibits chil-
dren less than 15 years of age and weighing less than 45 kg from
being employed in camel racing. The order was imposing a fine of
20,000 dirhams (around US$5,500) for a first offence, while a sec-
ond offence would lead to a ban on camel racing for one year, and
prison sentences would be imposed for subsequent offences. The
Worker members welcomed this step, but stressed that this legisla-
tion was not sufficient. They had not been provided with informa-
tion on any prosecution, either because the authorities were incapa-
ble or simply ignored the violations which continued. As far back as
1980, Federal Law No. 8 of 1980 had banned employment for chil-
dren under the age of 15 years and hazardous work for those under
18 years. Moreover, the 1987 Penal Code prohibited the buying of
children, their exploitation and mishandling. The Government
could have taken the opportunity, when it promulgated the order
last July, to amend the laws or promulgate an order in conformity
with the Conference Committee’s conclusions of 2002. Increasing
penalties were a start but, regardless of the level of sanctions pro-
vided for, the Worker members doubted whether prosecutions un-
der the new order would take place.

Stressing that legislation had to be effectively enforced if confor-
mity with the Convention was to be achieved, the Worker members
expressed their impatience to see the Government taking real ac-
tion. They supported the recommendation by the Committee of
Experts that the Government should take the necessary measures
to eradicate the trafficking in children for use as camel jockeys and
to punish those responsible. They, however, reminded the Confer-
ence Committee that it had agreed at its 2002 session that the law
should prohibit the use or employment of camel jockeys under the
age of 18 years, because of its dangerous nature. Given the interre-
lationship between the relevant three Conventions, which had all
been ratified by the United Arab Emirates, the Worker members
believed that this point should be included in the Committee’s con-
clusions. If the Government continued to find it difficult to ensure
that law and practice were in conformity with Convention, it should
be asked to seek the support of the Office. Indeed, the most sensi-
ble proposal might be that the Government invited a direct contacts
mission to review progress and to assist in developing the necessary
laws and practice. The Conference Committee should further rec-
ommend that the Government bring the laws in conformity with
international conventions both as regards trafficking and on haz-
ardous work for those under 18 years. It should also carry out regu-
lar unannounced inspections to identify, release and rehabilitate
any child used as a camel jockey. Finally, the Government should
prosecute those trafficking and employing underage jockeys, as
well as pursue, with ILO support, greater cooperation with sending
countries to stop trafficking.

The Worker member of Japan fully agreed with the statement
made by the Worker members. In addition, she noted that her orga-
nization had information on forced labour in the United Arab
Emirates concerning children as young as 5 or 6 years who were
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trafficked from countries such as Pakistan and Bangladesh, and
forced to work as camel jockeys. During 2002, Pakistani newspa-
pers had reported 29 cases of child trafficking to the United Arab
Emirates for camel racing. The speaker also noted that the Bang-
ladeshi Consulate in Dubai had rescued more than 20 Bangladeshi
children who had been forced to work as camel jockeys and domes-
tic helpers. In conclusion, the speaker emphasized that all people,
especially children, had the right to be educated and to develop
their abilities to the maximum. She urged the Government to ac-
cept the observations of the Committee of Experts and to take all
the necessary measures immediately.

The Worker member of Pakistan stated that children were the
hope for the future of mankind and it was therefore the common
responsibility of all nations to ensure their welfare. He had listened
carefully to the information provided by the Government represen-
tative and took note of the legislative changes. These were wel-
comed, but the Committee of Experts had asked the Government
to investigate more actively cases of human trafficking, in particular
of children being used as camel jockeys. The Government should
establish an effective machinery to enforce its laws and undertake
awareness raising, while sanctions should have a deterrent effect.
There was also a need for more technical cooperation, as well as
cooperation between sending and receiving countries in the context
of trafficking of humans. Finally, the speaker drew attention to new
legislation adopted in Pakistan to prevent and punish human traf-
ficking.

The Government member of Kuwait, also speaking on behalf of
the Government members of the Gulf Cooperation Council
(GCC): Bahrain, Oman, Qatar, Saudi Arabia and United Arab
Emirates, expressed his endorsement of the statement made by the
Government representative of the United Arab Emirates, reiterat-
ing that the Gulf Cooperation Council rejected outright the use of
children in hazardous work. On that basis, the countries of the GCC
had ratified Convention No. 182.

The Employer member of the United Arab Emirates indicated
that the phenomenon of camel racing was a limited phenomenon in
his country. Camel jockeying was a sport linked to the cultural her-
itage of his country and was practiced in a specific season of the
year. He highlighted that the entry of children into the United Arab
Emirates was subject to specific regulations as they were only al-
lowed to enter with their parents and subsequently it was the re-
sponsibility of the parents if they opted for material gain. He under-
lined that his country had deployed huge efforts in putting an end to
this phenomenon, and that penalties on violators were provided for.
He concluded by expressing the support of the Employers to their
Government, and requested the collaboration of exporting coun-
tries of children in eradicating this phenomenon without delay.

The Government representative indicated that the GCC coun-
tries were those countries that were best informed of the phenome-
non of camel jockeying in the United Arab Emirates. He reiterated
that since 2002 a positive development occurred which was the Or-
der issued by the President of the Camel Racing Federation and the
draft law regulating this sport. He reassured the Committee that he
would communicate all the interventions made to the competent
authorities who would take the necessary measures in this regard.

The Worker members concluded that the Government had little
excuse: it had all the resources needed to bring its laws and practice
into full conformity with the Convention, including through the de-
velopment of an effective labour inspection and enforcement sys-
tem, as well as rehabilitation. However, the Government was so far
lacking political will.

The Employer members stated that most in the Committee had
the same views on this particular case. Due to the history of the case
it was necessary to recommend to the Government to receive a di-
rect contacts mission in order to achieve substantive progress.

The Committee noted the information provided by the Gov-
ernment representative and the discussion which followed. The
Committee expressed its deep concern about the fact that numer-
ous underage children continued to be used as camel jockeys. The
Committee noted the concern expressed about the intrinsically
hazardous nature of this activity, which, in its discussion last year
in the context of Convention No. 138, it had concluded should not
be performed by any person under the age of 18, and about child
trafficking and enslavement, a situation which clearly violated the
Forced Labour Convention, 1930 (No. 29). The Committee noted
new information providing evidence of new cases of the traffick-
ing of children to the United Arab Emirates for use as camel jock-
eys. The Committee noted the ratification, by the United Arab
Emirates, of the fundamental human rights instruments which
dealt with the issues of minimum age for hazardous work and
child trafficking. The Committee requested the Government ad-
just its legislation to be in line with such instruments. The Com-
mittee recommends the Government to accept a direct contacts

mission and asked for agreement on this recommendation at the
meeting in session.

The Government representative accepted on behalf of his
Government the conclusions reached by the Committee on the
undertaking of a direct contacts mission. He indicated that his
country would fully collaborate with the Office in order to resolve
this issue.

Convention No.81: Labour Inspection, 1947 [and Protocol, 1995]

Uganda (ratification: 1963). A Government representative not-
ed the observation of the Committee of Experts and indicated that
a review of the laws concerned was urgently required. In fact, such a
review was currently underway including consultations with all
stakeholders and social partners. The Government was applying a
participatory approach, while respecting the legitimate interests of
the parties involved. The Government representative stated that
the laws cited by the Committee of Experts had been put in place at
a time of political turmoil. These laws were undesirable and would
be changed. In fact, they were among the legislation identified and
subjected to action by the Uganda Law Reform Commission. How-
ever, the list of laws to be reformed was long and the need to ad-
dress issues such as poverty and HIV/AIDS negatively affected the
speed of this process. The Government representative urged the
ILO to continue to provide technical assistance when called upon
and expressed the Government’s commitment that the situation
would be improved before the Committee’s next session.

The Worker members noted the information submitted by the
Government representative on the measures taken to address so-
cio-economic problems resulting from poverty and HIV/AIDS.
They expressed the hope that the Government would demonstrate
sufficient political will. While noting that this case reflected the eco-
nomic situation of developing countries in general, they seized this
opportunity to express their conviction that the Conference Com-
mittee was truly at the heart of the promotion of application of in-
ternational labour Conventions and that peace was based on social
justice. They equally underlined that the Committee of Experts, the
membership of which included an Indian, a Pakistani, a Senegalese,
a Brazilian and a citizen from the Dominican Republic, could not
be accused of reflecting the exclusive perspective of a minority of
developed countries, and that its conclusions could be considered
as impartial by the Worker members, the Employer members and
the Government members of the Conference. He further pointed
out that the international labour standards, in an imperfect world,
were aimed at improving the destiny of humanity as a whole. Their
application required international action, under the aegis of the
ILO, and thereby one could not claim that such action was only
driven by a minority of member States.

Upon listening to the assurances of goodwill expressed by the
Government representative of Uganda, the Worker members un-
derlined that the Committee had already called on the Government
to honour its obligations with regard to Convention No. 81 in 1989,
1990 and 2001. A joint ILO/UNDP mission had underlined in 1995
the insufficient resources allocated to labour inspection. The Gov-
ernment cited deficiencies in the infrastructure and resources of the
country. The Worker members were of the view that it was incum-
bent on any government, on the basis of adequate legislation, to
guarantee the efficiency, independence and objectivity of a labour
inspection system which should report to a central authority ac-
countable for its actions. The Worker members welcomed the ac-
ceptance of ILO technical assistance by the country.

The Employer members noted that Convention No. 81 was not
one of the fundamental ILO Conventions. Nevertheless it was a
very important instrument, as labour inspection was essential in or-
der to gather accurate information on the situation in the country.
Without such information governments had no basis for social poli-
cy measures, which appeared to have been the case in Uganda since
1982. He also recalled that an ILO/UNDP mission in 1995 had re-
vealed several serious problems. From 1994 onwards the Govern-
ment had decentralized the labour inspection system, leaving it to
the districts whether or not to establish such a system. The districts
were also not required to establish a labour inspection system in
line with the Convention. As a result, in only 21 districts out of 45 a
labour inspection system had been put in place, which meant that
there was no effective national system in place, nor were national
annual labour inspection reports available. Noting the explanation
given by the Government representative that the problem was
caused by a lack of resources, the Employer members referred to
the recent economic growth mentioned in the Committee of Ex-
perts’ observation. The central Government should therefore be
able to become more active and to allocate the necessary resources.
In conclusion, the Employer members noted that the Government
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had not fulfilled its obligation under Convention No. 81 for some
time and urged it to take the necessary measures to ensure full ap-
plication of the Convention.

The Employer member of Uganda associated herself fully with
the statement made by the Employer members. In addition, she
observed that the problems regarding the application of the Con-
vention resulted from the Government’s policy of decentralization
of services to the districts. This resulted in a contravention of the
provisions of the Convention which require a central body respon-
sible for labour inspection the inspections and the annual labour
inspection reports would provide motivation for employers to put
in place best practices with regard to working conditions, including
occupational safety and health. A labour inspection central body
should be established with the support of the ILO.

The Worker member of Senegal noted the commitment of the
Government before the Committee. He recalled that the same
question had already been raised in 1989, 1990 and 2001, in view of
the numerous gaps in action taken by the public authorities. As a
result, labour inspection in Uganda became practically non-exis-
tent. He added that the health initiatives by the Government, espe-
cially those of a pedagogic nature, to overcome the HIV/AIDS epi-
demic, were worth noting. However, the protection of workers
could not be conceived without the existence of an efficient labour
inspection system, and that it was incumbent on the public authori-
ties to allocate the necessary resources to those true soldiers who
monitored social law, in order to assist them in realizing their tasks.
In Uganda, the decentralization of institutions had disastrous reper-
cussions on the organization of inspection services, which needed to
be addressed. It was necessary for the authorities of the State to
develop its action based on labour inspection, in order to evaluate
the degree of application of labour legislation in the country. It was
therefore of paramount importance that the Government deploy
all efforts to observe its obligations with respect to the Convention.

The Government representative reiterated his Government’s
commitment to organize adequate labour inspection. However, this
was contingent on the economic and budgetary situation. He there-
fore reiterated his call for ILO technical assistance.

The Worker members welcomed the willingness expressed by
the Government to bring legislation concerning labour inspections
into line with Convention No. 81. They acknowledged that ILO
technical assistance would be necessary. Recalling the obligations
arising from Articles 4, 5, 6 and 10 of the Convention, they empha-
sized that the protection of workers should not be dependent on a
country’s prosperity and called on the Government to put in place
labour inspection services in accordance with Convention No. 81.

The Employer members noted the lack of resources committed
by the Government to a labour inspection system. So it was unclear
whether the Committee could expect much in the near future. The
Government should at least consider obliging the district authori-
ties to have a local labour inspection system. ILO technical assis-
tance was no substitute for the allocation of adequate domestic re-
sources for labour inspection.

The Committee noted the particulars submitted by the Govern-
ment and the discussion which followed. The Committee noted that
the Government had not provided the information requested. The
Committee reminded the Government of its commitment made at
its June 2001 session, to examine, together with all the social part-
ners concerned and with the help of technical assistance, if needed,
all aspects of the situation of labour inspection, on the one hand,
and to initiate a review of decentralization measures on the other.
The Committee once again expressed the hope that the Govern-
ment would, without delay, provide the Committee with the re-
quired information as well as information which demonstrates com-
pliance by the Government with its commitments in law, as well as
in practice. The Committee noted that the Government requested
the continuation of technical assistance and hoped, together with
the workers’ and employers’ organizations, that it would put in
place the required administrative and financial measures to ensure
labour inspection in compliance with Convention No. 81.

Convention No. 87: Freedom of Association  and Protection of the
Right to Organise, 1948

Belarus (ratification: 1956). The Government has supplied the
following information.

The Constitution and the law “on trade unions” of the Republic
of Belarus establish trade union rights and freedoms in accordance
with the principles laid down by Convention No. 87. Relations of
the Government with the trade unions are based on the principles
of social partnership laid down by the Labour Code, including the
principle of independence and autonomy of the parties. The Gov-
ernment does not intervene in questions of internal management of
the trade unions, which are regulated by the law “on trade unions”

and their own statutes. Any such intervention in the activities of
public associations, including trade unions, will be considered as a
criminal offence.

In the Government’s opinion, the elections of the Chairperson
of the Federation of Trade Unions of Belarus were held in full con-
formity with the legislation and the Statute of the Federation. Mr.
Kozik has been elected at the VIth plenary session of the Council
on 16 July 2002 by 208 votes in favour, 10 against, and 8 abstentions.
This decision has been confirmed by the IVth Congress in Septem-
ber 2002.

The Government delegates of Belarus noted the statement of
the Workers’ group concerning Belarus, which has been distributed
among the participants of the Conference, and express disagree-
ment with this document. The calls contained in this statement to
put pressure on Belarus on the part of other countries and to sus-
pend any technical cooperation with it could only contribute to the
confrontation.

The questions raised by the Committee of Experts are being
constantly in the focus of the Government’s attention. The Govern-
ment understands the need to improve the national legislation in
the field of freedom of association. In May 2003, the Government
has invited ILO Executive Director, Mr. Tapiola, to visit Minsk in
order to discuss the outstanding issues with all interested parties.

A Government representative stated that the Government of
Belarus considered questions related to the observance of the rights
of workers and the creation of the necessary conditions so that
workers could freely protect their interests as one of the priorities
of its policy. Social partnership had been recognized in Belarus as
an efficient form of interaction between the Government, employ-
ers’ organizations and trade unions. The legislation governing so-
cial and labour rights had been drafted with the participation of
trade unions and employers’ organizations. The National Council
on Labour and Social Affairs had been operating in Belarus as a
consultative body, with the participation on an equal footing of the
representatives of the Government and all-republic associations of
employers and trade unions. The National Council had been con-
sidering the most important issues of social and economic policy.
General agreements between the Government and all-republic as-
sociations of employers and trade unions had been concluded. At
the present moment, the General Agreement for 2001-03 was in
force in the country. With a view to the effective implementation of
the provisions of the Tripartite Consultation (International Labour
Standards) Convention, 1976 (No. 144), the previous year, within
the framework of the National Council, a group of experts on the
application of ILO standards was created, including representatives
of the Ministry of Labour and Social Protection, the Ministry of Jus-
tice and of trade unions and employers’ organizations. Tripartite
consultative bodies and the regulation of labour relations by collec-
tive agreements had become widespread throughout the country.
There were currently 16,993 collective agreements and 452 other
agreements of various types.

She emphasized that freedom of association, including the right
to organize in trade unions, was guaranteed by the Constitution.
The rights of Trade Unions were set out in the Act on Trade
Unions. This Act directly reflected the principles of Convention
No. 87 concerning the freedom to establish and join trade unions,
the right to formulate their statutes in full freedom, determine their
structure, elect executive bodies and terminate their activities. In
Belarus, workers actively exercised their right of association and
over 90 per cent of workers were trade union members. The law
accorded trade unions broad powers to protect the rights and eco-
nomic interests of workers and ensured their active involvement in
the life of the country and in the establishment of socio-economic
policy. The trade unions were participating in the formulation of the
state employment programme, the resolution of matters relating to
social insurance and social security and labour protection. The
trade unions also played an important role in the protection of indi-
vidual rights of workers. Illegal restrictions on the rights of trade
unions and the hindrance of their activities was not permitted. She
emphasized that trade unions were independent in their activities,
as set out in section 3 of the Act on Trade Unions.

Referring to the comments of the Committee of Experts, she
emphasized that the number of issues raised by the Committee had
raised difficulties for the Government from the legal point of view.
These issues related to the activities not only of trade unions, but
also of social associations as legal entities. She recalled the refer-
ence by the Committee of Experts to the provisions of Presidential
Decree No. 2 of 1999 on certain measures to put into order the ac-
tivities of political parties, trade unions and other social associa-
tions. This Decree prescribed the procedure for the registration of
social associations in Belarus, including trade unions. The Decree
set out clear requirements, which had to be met by a trade union in
order to have the right to register as a legal entity. It also clearly
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indicated the cases when trade unions could be refused registration.
The registration authorities did not therefore possess the so-called
“freedom of discretion” in the process of deciding whether to regis-
ter a trade union or to refuse its registration. The refusal of registra-
tion could be challenged in the courts. For the registration of a
trade union, it was necessary to submit the minutes of the constitu-
ent assembly and the charter, confirm the location of the executive
board of the trade union (its legal address), indicate the number of
founders of the association and to provide information on the orga-
nizational structure and a description of the insignia of the trade
union. The same conditions had been established for all social orga-
nizations, including trade unions.

She emphasized that in Belarus all trade unions went through
registration. The isolated instances of non-registration concerned
first-level trade union organizations at the enterprise level, which
had not been independent trade unions, but part of the organiza-
tional structure of a larger trade union. The organizational units of
trade unions, as well as the trade union as a whole, were legal enti-
ties and, as such, were subject to state registration. The main reason
for refusal to register trade unions was the absence of a legal ad-
dress. Compliance with the other provisions of the registration pro-
cedure did not pose any practical difficulties. The main problem re-
lating to the provision of the legal address related to first-level trade
union organizations, which tended to indicate as their legal address
the premises located at an enterprise, which could be provided by
an employer, alongside means of communication and transport fa-
cilities. However, the legislation did not oblige the employers to
provide premises to trade unions and this matter had to be resolved
through negotiations between the employer and the trade union. In
practice, cases of the refusal by employers to provide premises were
rare.

In Belarus, all trade unions and over 26,000 organizational units
of trade unions had been registered. Section 3 of Decree No. 2 pro-
vided that the activities of non-registered associations and those as-
sociations which had not been re-registered were prohibited. Sec-
tion 3 also provided that the associations which were not
re-registered were subject to liquidation according to the pre-
scribed procedure, namely by court decision. Such a decision could
be challenged in court. She emphasized that these provisions of the
Decree had not been applied in practice because all trade unions
had been re-registered. Decree No. 2 also provided that 10 per cent
of the workers of an enterprise were necessary to create a trade
union. The inclusion of this provision in Decree No. 2 was due to
the necessity to resolve the issue of the representativeness of trade
unions. She believed that, in the case of Belarus, where over 90 per
cent of workers were trade union members, this provision was not
excessive.

In March 2001, the President of Belarus had issued Decree No. 8
on certain measures aimed at improving arrangements for receiving
and using foreign gratuitous aid. The creation of a transparent sys-
tem for receiving and using such aid and an efficient system of con-
trol was particularly important in the countries of the former Soviet
Union, which received such aid but which was not always used for
the purpose for which it was intended. The Decree introduced the
prohibition on using foreign gratuitous aid for conducting activities
aimed at changing the constitutional order of Belarus, overthrow-
ing state power and incitement to commit such acts, war propagan-
da or violence for political purposes, the inducement of social, na-
tionalist, religious and racial hatred, as well as other acts prohibited
by the legislation. In accordance with the provisions of the Decree,
foreign gratuitous aid in any form could not be used, among other
matters, for the preparation of a referendum, the organization of
public meetings, rallies, street processions, demonstrations, pickets,
strikes, designing and disseminating campaign material, as well as
organizing seminars and other forms of mass campaigns for the
achievement of the above results. The prescribed procedure for the
registration of gratuitous aid was not difficult and seven applica-
tions by trade unions for the registration of foreign gratuitous aid
had been submitted in 2002, of which none had been refused. She
emphasized that after the adoption of Decree No. 8 there had been
no cases of liquidation of trade unions in connection with the viola-
tion of the procedure on use of foreign gratuitous aid. Moreover,
the provisions of Decree No. 8 had not prevented cooperation by
the Government and the social partners with the ILO.

Presidential Decree No. 11 on certain measures aimed at im-
proving the procedure for organizing public meetings, rallies, street
processions, demonstrations, other forms of mass campaigns and
picketing in the Republic of Belarus, had been adopted in May 2001
and was intended to prevent mass gatherings having any serious
consequences, particularly when they lost their peaceful character.
Decree No. 11 provided for the possibility of the dissolution of or-
ganizations which did not ensure the orderly conduct of mass gath-
erings where the number of participants exceeded 1,000 persons

and where substantial damage was caused. However, such dissolu-
tion could only be conducted in accordance with the procedure pre-
scribed by the legislation, namely by court decision. She said that,
since the adoption of Decree No. 11 of 2001, there had been no
cases of the dissolution of trade unions on these grounds.

With reference to the comments of the Committee of Experts
concerning the recent elections in the Federation of Trade Unions
of Belarus, the largest trade union association of the country, she
said that the Government had carefully studied all the facts relating
to the election of the chairperson of the Federation and had con-
cluded that the elections had been conducted in full conformity
with the legislation and the statutes of the Federation. The election
of Mr. Kozik as chairperson had been conducted in an open and
transparent manner and had been confirmed by the Fourth Con-
gress of the Federation of Trade Unions of Belarus in September
2002, the delegates to which had been elected under the previous
administration of the Federation. She was aware that the change in
the balance of power inside the trade union, resulting in the promo-
tion of a number of trade union officials and the removal of others,
had objectively created dissatisfaction in certain quarters. In her
view, this was the primary cause of the complaints submitted to the
ILO after the elections.

She emphasized that the Government did not interfere in the
internal administration of trade unions. These matters were gov-
erned by the Act on Trade Unions and by the statutes of the trade
unions. In her view, the legal system of Belarus provided all the nec-
essary safeguards for the ordinary members of trade unions and
their officials to protect their rights, including the right to recourse
to the respective judicial or other competent bodies. She empha-
sized that the legislation of Belarus established criminal liability for
interference in the activities of social associations, including trade
unions. In accordance with section 194 of the Criminal Code of Be-
larus, impeding the legitimate activities of social associations or in-
terference in their legitimate activities, was punishable by fines, the
deprivation of the right to occupy certain positions, or corrective
labour for a period of up to two years.

The right of workers to strike was established by article 41 of the
Constitution of Belarus and by the Labour Code. Belarus had rati-
fied a number of international legal instruments which guaranteed
the right of workers to conduct strikes in accordance with national
legislation. The general rules for the resolution of collective labour
disputes were also prescribed by the Labour Code of Belarus,
which entered into force on 1 January 2000. In her view, the provi-
sions of the Labour Code governing the conduct of strikes took into
account the interests of the social parties as well as those of society
as a whole. The Labour Code provided for the establishment in the
initial stages of a collective labour dispute of a conciliatory commis-
sion composed of the representatives of the parties to the dispute,
the presence of a minimum number of the workers concerned and
the holding of a secret ballot on the calling of the strike, the prior
notification of the employer, the assurance for the period of the
strike of minimum essential services and the prohibition of forcing
workers to participate in a strike or to refuse to participate in a
strike. The legislation of Belarus did not provide for compulsory
arbitration or the requisitioning of labour. Any decision to declare a
strike illegal had to be adopted by the courts.

In the process of the adoption of the Labour Code, the Govern-
ment of Belarus had taken into account the comments of the Com-
mittee of Experts and the Committee on Freedom of Association
with respect to the types of enterprises in which strikes were pro-
hibited. However, with regard to the comments of the Committee
of Experts concerning section 6 of the Labour Code, in her view
there had been a translation error. In the report on Convention No.
87 transmitted to the ILO in 2002, the Government indicated that
section 6 dealt not with workers, as indicated by the Committee of
Experts, but with members of supervisory and other executive bod-
ies of organizations such as social associations and foundations.
These persons were not workers and they performed their duties
either on the basis of a civil law contract or on a voluntary basis.

She expressed the hope that the discussion of the comments
made by the Committee of Experts would be objective and devoid
of political rhetoric. She expressed her disagreement with the state-
ment by the Workers’ group concerning Belarus which had been
distributed among the participants at the Conference. The demands
for other countries to put pressure on Belarus and the suspension of
all technical cooperation by the ILO with Belarus contained in this
statement, in her view, could only contribute to confrontation. This
approach was not characteristic of the ILO or its tripartite bodies.

Finally, she emphasized that the questions raised in the com-
ments of the Committee of Experts had been the object of constant
attention by her Government. She understood the need to improve
the national legislation in the area of freedom of association and to
take further steps in this direction. In 2003, the Government had
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requested ILO assistance with the draft Law on Employers’ Associ-
ations, and the ILO had agreed to provide such assistance. In May
2003, the Government had extended an invitation to Mr Tapiola,
Executive Director of the ILO, to visit Minsk and to discuss the
outstanding issues in the area of freedom of association with all the
interested parties. She was confident that, despite all the difficul-
ties, the Government would be able to find an optimal solution.

The Employer members recalled that the Committee had exam-
ined this case fairly frequently in the past, and most recently in 1997
and 2001. In 2002, the Government had been invited to discuss the
case, but had inexplicably refrained from doing so, even though it
had been present at the Conference. This had to be viewed as a sign
of lack of interest and even non-compliance.

With regard to the comment made by the Committee of Experts
on Presidential Decree No. 2 of 1999, requiring the re-registration
of trade unions, they noted the statement by the Government rep-
resentative that almost all trade unions had been re-registered and
that only minor problems still persisted in this respect. However,
they pointed out that, even if the requirement for registration ap-
plied to all trade unions, this did not mean that it was in accordance
with the Convention. The Government representative had indicat-
ed that most of the problems arising in this respect concerned the
requirement to indicate the legal address of the organization. The
Employer members recalled in this respect that workers’ and em-
ployers’ organizations were different from other associations in that
they enjoyed the protection afforded by Convention No. 87. The
reference made by the Government representative to equality of
treatment with other associations in this respect was not therefore
relevant to the discussion and there was a clear violation of the
Convention on this matter.

With regard to the minimum membership requirement for the
establishment of an enterprise trade union, which was set at 10 per
cent of the workers in the enterprise, the Employer members em-
phasized that this was not a matter to be regulated by the State, but
should be left to workers’ organizations themselves to settle. They
added that obstacles of this nature should not be used to prevent
workers’ organizations from being consulted and having the oppor-
tunity to participate in bodies which discussed matters of concern to
them. They therefore called upon the Government to analyse in
depth the comments of the Committee of Experts on this matter
and to take the necessary measures.

On the subject of the comments made by the Committee of Ex-
perts concerning the right to strike, the Employer members recalled
their repeated affirmations that Article 3 of the Convention did not
provide a legal basis for the right to strike. However, they added
that the interference by the Government in trade union elections,
as confirmed by the Committee on Freedom of Association in its
conclusions on Case No. 2090, constituted an intolerable interfer-
ence in the internal affairs of trade unions. Moreover, the Commit-
tee of Experts had rightly indicated that the restrictions placed
upon trade unions from receiving financial assistance from abroad
for their activities was a violation of the Convention, irrespective of
the purpose for which such assistance was provided.

In conclusion, the Employer members noted that after many
years of examining the case it was still their impression that the
Government was turning a deaf ear to the need to make changes.
The statement by the Government representative showed that the
Government still considered itself to be responsible for the internal
affairs of trade unions. The Government was therefore far from
complying with the letter and spirit of the Convention and should
be called upon to change its opinion with regard to these clear prob-
lems of non-compliance with its obligations under the Convention.

The Worker members indicated that since 1997 the Committee
had been examining the case of the violations of trade union rights
in Belarus. Unfortunately, last year the Government had declined
any dialogue with the Committee. They hoped to be able to engage
in a dialogue with the Government this year. In its comments, the
Committee of Experts raised the following points: (i) the violation
of Article 2 of the Convention concerning the right of workers and
employers to establish organizations of their own choosing without
prior authorization; (ii) the violation of Article 3 of the Convention
concerning the right of trade unions to organize their activities
without interference; and (iii) the violation of Articles 5 and 6 re-
garding international affiliation.

With respect to the right of workers and employers to estab-
lish organizations of their own choosing without prior authoriza-
tion, the Committee of Experts had expressed its concern, espe-
cially with regard to the obligation to provide a legal address, the
prohibition of any activity by non-registered associations (sec-
tion 3 of Presidential Decree No. 2) and the rule imposing upon
organizations a minimum membership requirement of 10 per
cent of workers at enterprise level. The Committee of Experts
had also called for the right to organize to be guaranteed for the

members of advisory councils and other executive bodies of or-
ganizations.

With regard to the right of workers’ organizations to organize
their activities without interference, the Committee of Experts had
indicated, first, that it was necessary to amend the Labour Code to
authorize the exercise of the right to strike, and also to amend para-
graph 1.5 of Presidential Decree No. 11 of 7 May 2001, which pro-
vided for the dissolution of a union in the event of problems in the
course of a public demonstration. To this effect, the Committee of
Experts had recalled that the dissolution of a trade union was an
extreme measure which, when adopted for reasons of a picket ac-
tion resulting in the disruption of a public event, the temporary
halting of a service or the disruption of transport, was not in confor-
mity with the right of workers’ organizations to organize their activ-
ities in full freedom. Secondly, the Committee of Experts had re-
ferred to a complaint examined by the Committee on Freedom of
Association concerning interference by the public authorities in
trade union elections. This practice constituted a serious violation
of the right of workers’ organizations to organize their activities in
full freedom. Thirdly, the Committee of Experts, referring to its
General Survey of 1994 on freedom of association and collective
bargaining, indicated that the prohibition of the right to strike in the
public service should be limited to public servants exercising au-
thority in the name of the State. Employees of the National Bank
therefore had the right to have recourse to strike action without
incurring penalties.

With respect to the right of international affiliation, the Com-
mittee of Experts had recalled that section 388 of the Labour Code
and Decree No. 8 of March 2001 were not consistent with the provi-
sions of Convention No. 87. The Worker members indicated that
the situation in Belarus was worsening. Interference by the author-
ities in the activities of trade unions and the harassment to which
trade unionists were subjected were unacceptable. The Govern-
ment had to demonstrate the genuine political will to seek concrete
solutions to the violations of trade union rights in the country. In
conclusion, they emphasized that this was a case of continued fail-
ure to implement the Convention.

The Employer member of Belarus indicated that he wished to
discuss several aspects of tripartite relations in Belarus. He wel-
comed the attitude of the Government towards the creation of the
conditions for social partnership. He emphasized the importance of
establishing a unified legislative basis for the operation of workers’
and employers’ organizations and he indicated that a working
group had been created to examine the draft law on employers’ as-
sociations. This draft was expected to be submitted to Parliament in
November 2003. He regretted that the work on this law had been
going on for more than six years and that it had not yet been adopt-
ed. The absence of such a law created certain problems for the oper-
ation of employers’ associations in Belarus.

He indicated that the activities within the context of the tripar-
tite relations were increasing. The general agreement concluded for
three years was expiring in 2003 and the conclusion of a new agree-
ment was expected at the end of this year. He highly appreciated the
role of the ILO in the development of social partnership and its
technical assistance and he called upon the ILO to conduct a legal
evaluation of the draft law on employers’ associations. He empha-
sized the importance of establishing a clear legislative basis and of
interaction between employers and the Government. Finally, he
supported the proposal to invite Mr. Tapiola to visit Belarus.

A Worker member of Belarus expressed his gratitude to the
Committee for examining the issue of the protection of workers’
rights in his country. Referring to the statement by the Government
representative, he emphasized that the measures taken by the Gov-
ernment had not been the result of its good will, but rather of the
decisive work of the Federation of Trade Unions, which had 4 mil-
lion members.

He indicated that trade unions in Belarus had managed to re-
establish their financial situation. The Government had decided
that membership fees could be collected by all methods, and should
be transferred ahead of other payments. The protection of trade
union officials had also been improved, as their employment could
no longer be terminated without the consent of a higher trade union
body. Trade unions had been afforded the right to office space and
means of transport.

He categorically refused to accept the conclusions of the Com-
mittee of Experts concerning the alleged lack of independence of
the Federation of Trade Unions. The Federation had acted solely
on the basis of its charter and the will of its members. The chairper-
son of the Federation had been elected without any violations of
the law. These elections had been open and transparent, as con-
firmed by the presence of independent observers. The Government
had made a significant step to strengthen the trade union move-
ment and hoped that the Government would continue in this direc-
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tion. Should the Government deviate from this route, the trade
unions would take all legitimate measures. However, it was incor-
rect to say that nothing had been done by the Government. The
Government should complete the process that it had already start-
ed. He emphasized that the trade unions were ready to help the
Government and that he opposed the adoption of measures to ex-
ert pressure at the international level and to suspend technical assis-
tance. Such measures could adversely affect the 4 million members
represented by the trade union.

The Worker member of the Russian Federation indicated that
he was speaking at the request of the Russian delegation of work-
ers, which included the heads of all four representative trade union
centres covering almost all trade union members in the country,
36 million of which were members of his Federation of Indepen-
dent Trade Unions of Russia. Russian trade unions had been close-
ly monitoring events in Belarus relating to the application of the
provisions of ILO Conventions and, particularly, Convention
No. 87. The Russian Federation and Belarus were going through
the process of creating a unified State, and it made a significant dif-
ference for Russian trade unions if in one part of this future State
the rights of workers were violated and trade union freedoms were
not observed.

He had listened with great attention to the statement by the
Government representative of Belarus and those of the other mem-
bers of the Committee. As a member of the Governing Body, he
had attended the discussion of this case in March 2003. He regretted
that the majority of the conclusions and recommendations in the
previous reports of the Committee of Experts had not yet been im-
plemented, even though the ILO had been following the case for a
number of years. He added that there had been further instances of
violations of trade union rights and interference by the State in
their internal affairs, such as recent prohibition of the publication of
the trade union newspaper “Solidarity”. He welcomed any effort
aimed at the elimination of violations of the rights and freedoms of
the trade unions in Belarus. However, he called for the Govern-
ment to devote its considerable energies to improving the situation,
rather than persistently violating trade union rights.

Russian trade unions were confident that all the provisions of
Convention No. 87 would be applied by the Government of Belarus
without any exceptions. They were also convinced that workers and
trade unions were the first victims of violations and failure to com-
ply with all ILO Conventions, because they were the most vulnera-
ble partners in social dialogue. He hoped that the consideration of
this case would lead the Government to pay greater attention to
cases of the violation of this fundamental Convention and would
help it adopt effective measures for the eradication of these viola-
tions as soon as possible. He also hoped that, as a result of conclu-
sions adopted by the Committee, a climate of the real observance of
the rights and freedoms of all trade unions without exception would
be established in Belarus.

The Worker member of Germany said that the Government of
Belarus had taken every available measure to undermine the inde-
pendence of the trade union movement in the country. The action
taken included administrative and legal threats, economic pressure,
the threat of dismissal and intimidation. The persistent interference
by the Government in the internal affairs of trade unions was part
of a deliberate policy to wear down the trade unions newly estab-
lished in 1991 and to take control of organizations representing
4 million workers. Since July 2002, high-ranking trade union offic-
ers had been replaced by nominees from the Office of the Presi-
dent, the secret service and the customs and financial authorities.
As a result of the decision in December 2001 to cancel the check-off
of trade union membership fees, the financing of trade unions had
become critical, and trade union employees had not been paid. The
Government had coerced trade unionists to establish “yellow”
trade unions as the only way of keeping their jobs. In the meantime,
the country’s independent trade unions had been excluded from the
examination of new draft legislation and had suffered a campaign of
defamation from the state-controlled media. In 2002, the Govern-
ment had initiated a campaign to prevent the re-election of any
trade union leaders who were in favour of an independent Federa-
tion of Trade Unions, particularly through the threat of losing their
jobs. The chairperson of the Federation had been replaced by a
high-level official of the State, who had immediately re-established
the check-off system and tripartite dialogue.

The Government had since focused attention on any organiza-
tions which were still independent of state control. One important
instrument in this respect was the need to provide an official ad-
dress for the registration of an organization. As most trade unions
were based at the enterprise, and the use of enterprise addresses
needed the approval of the employer, the establishment of trade
unions was dependent upon approval by employers. Trade union-
ists who were still active had been dismissed and not reinstated, as

demanded by the Committee on Freedom of Association. A De-
cree adopted in November 2002 had given the Federation of Trade
Unions the exclusive right to bear the name of Belarus and the Min-
ister of Industry had declared that the leaders of any trade unions
which were still independent were a problem which needed to be
solved within two months. Many trade union members had been
placed under pressure to resign from independent unions. He em-
phasized that the systematic action taken against the independent
trade unions and their leaders was pulling the country into econom-
ic crisis and isolation. The Committee should clearly emphasize the
violations of Convention No. 87 in its conclusions and he called
upon all the member States of the ILO to take appropriate steps to
assist in the re-establishment of freedom of association in Belarus.

The Worker member of France noted that the statement by the
Government representative of Belarus confirmed the grave irregu-
larities, in law and in practice, observed in the report of the Com-
mittee of Experts and the conclusions of the Committee on Free-
dom of Association, especially as regards the right of trade unions
to organize their activities in full freedom, the right of free political
expression, public demonstration and the right to strike. Yet, these
rights were an integral part of the constitution in democratic coun-
tries.

The exercise of freedom of association was not protected in Be-
larus, as illustrated by several legislative provisions. For instance,
the law permitted the authorities to control the organization of
unions, their operation and activities, which was contrary to Con-
vention No. 87. Moreover, the dissolution of a trade union ap-
peared to be the prescribed sanction for any type of infringement.
In addition, the existence in certain legal texts of terms sufficiently
vague, such as “social hatred” or “massive agitation”, allowed for
the dissolution of independent trade unions which had managed to
overcome the obstacle of registration.

It appeared that the control exercised by public authorities over
trade unions and organizations of civil society was aimed at pre-
venting unions from furthering their claims on important questions,
notably in respect of wages. Furthermore, the support from interna-
tional workers’ organizations was also closely controlled and pro-
hibited. The Government representative seemed to consider the
restrictions contained in the law to be normal. By accusing the
unions, the Committee of Experts and the ILO of exerting pressure
on her Government, she had shown contempt and lack of consider-
ation for the Committee, thereby repeating the attitude shown the
previous year when the Government had declined to engage in dia-
logue with the Committee. It was urgent for the Government to
cease controlling the trade unions in an abusive manner. He con-
cluded by indicating that the Committee’s conclusions had to be
very clear to bring about the application of Convention No. 87 in
both law and practice.

The Worker member of Romania stated that the case of Belarus
was a typical case of the repeated violation of Convention No. 87.
Presidential Decree No. 2 of 26 January 1999, section 3 of which
prohibited any activity by non-registered associations and set a
minimum membership requirement of at least 10 per cent of work-
ers at the enterprise level, had not yet been repealed. This measure
was not in conformity with Article 2 of Convention No. 87, which
recognized the right of workers and employers to establish organi-
zations of their own choosing without prior authorization.

The Committee of Experts had also noted the violation of Ar-
ticle 3 of Convention No. 87. In fact, the provisions of the Labour
Code, which had not been amended, set legislative limitations on
the right to strike when the rights and freedoms of third parties
were prejudiced, in particularly: (i) the provisions of sections 388
and 399; (ii) the requirement to notify the duration of a strike (sec-
tion 390); and (iii) the obligation to ensure minimum services dur-
ing the period of the strike.

In Belarus, the right of workers’ organizations to organize their
activities in full freedom was not guaranteed. By way of illustra-
tion, reference could be made to paragraph 1.5 of Presidential
Decree No. 11 of 7 May 2001 which provided for the possibility of
dissolving a union in the event that an assembly, demonstration or
strike picket resulted in the disruption of a public event, the tem-
porary suspension of an organization’s activity, or the disruption
of transport. The dissolution of a trade union was an extreme
measure contrary to the right of workers’ organizations to orga-
nize their activities in full freedom. The interference of the public
authorities in recent trade union elections also constituted a
serious violation of Convention No. 87. In addition, the right to
organize and the right to strike were not guaranteed for certain
categories of government employees and other persons employed
in the public service. He expressed the firm hope that the Govern-
ment would take the necessary measures in the near future to
bring its legislation into full conformity with the provisions of the
Convention.
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Another Worker member of Belarus described how, against a
background of the persistent violation of trade union and workers’
rights, he had been removed from his position as chairperson of the
Federation of Trade Unions, along with colleagues, such as
Mr. Boukhvostov, the chairperson of the trade union of agricultural
machinery production workers. Following concerted pressure from
the Ministry of Industry and employers, they had been removed
from office and their places taken up by former employees of the
Office of the President, the secret services and the customs and tax
authorities. He described in detail the measures taken to interfere
in the trade union election processes with a view to the domination
of the trade union movement and its integration into the state ma-
chinery. He also described how the President of the country had
accused certain independent trade union leaders of being constant-
ly involved in politics and acting as the opposition. Pressure had
been placed upon individual leaders to create “yellow” trade
unions which were intended to cover all the workers of industrial
enterprises. This process had culminated in the extraordinary con-
gress of the Federation of Trade Unions, which had been notable
for the participation of the Minister of Industry and the directors of
large enterprises. One effect of this process was that the Federation
had decided to revoke its support for Case No. 2090 to the Commit-
tee on Freedom of Association. Clearly, the Federation no longer
wished to draw attention to the widespread and persistent violation
of human rights in his country. The interference by the Government
in the internal affairs of trade unions was so clear in his country that
no one could possibly deny it.

The Government member of Cuba stated that the comments
made by the Worker and Employer members of Belarus indicated
that a certain progress had been made in the country which needed
to be promoted through dialogue and cooperation, and not through
confrontation, interference and pressure. The Cuban delegation
observed the strange coincidence that the accusations against Be-
larus were similar to the campaign led by centres of power which
controlled NGOs and trade union confederations. Certain com-
ments made by the Committee of Experts on the case of Belarus
relating to Convention No. 87 were contradictory and questionable.
The Committee of Experts had arbitrarily questioned the legisla-
tive limitations to the right to strike established in the interests of
the rights and freedoms of other persons. These limits were fully
compatible with international law, since the Universal Declaration
on Human Rights and other instruments clearly established that the
rights and freedoms of certain parties could not be exercised in a
way that ran counter to the rights and freedoms of others. The
Committee of Experts referred to the need to avoid interference by
the public authorities in trade union activities, but should also refer
to the need for workers to be independent from foreign govern-
ments. He also referred to the questions raised by the Committee of
Experts on the legal obligation to ensure minimum services during
a strike. This element was included in the legislations of nearly all
countries in the world, including the industrialized countries, and
had been frequently used by various countries which did not appear
on the list of the cases and were not subject to comments. The right
to strike could not be exercised without certain restrictions, such as
the need to guarantee essential minimum services in order to en-
sure respect for the rights of others such as a minimum medical ser-
vice which guaranteed the right to life, without which no other right
could be enjoyed. Cuba hoped that the Conference Committee
would take these comments into account. He called for greater ob-
jectivity by the Committee of Experts and the avoidance of the use
of technical pretexts to promote hidden objectives.

The Government member of Denmark, also speaking on behalf
of the Government members of Finland, Iceland, Netherlands,
Sweden and the United Kingdom, welcomed the fact that the Gov-
ernment representative had been able to attend the present meet-
ing of the Committee, especially following the non-appearance of
her delegation the previous year, which had been particularly sur-
prising in view of the election of the Government of Belarus to the
Governing Body for a three-year period at that same time. She not-
ed the decision by the National Council to establish a tripartite
group of experts on the application of ILO standards and hoped
that the work of this group would speed up the process of bringing
the situation in Belarus into conformity with the Convention. She
also noted the Government’s invitation to Mr. Tapiola, ILO Execu-
tive Director, to visit the country to discuss the outstanding issues
with all the interested parties. Nevertheless, she reiterated her con-
cern about the serious violations of trade union rights in the coun-
try. She therefore requested the Government to amend Presidential
Decree No. 2 of 1999 so that section 3, banning the activities of non-
registered associations, did not apply to trade unions at any level of
their organizational structure. She also called upon the Govern-
ment to take the necessary measures to amend the legislation on
the right to strike as soon as possible in order to ensure the right of

trade unions to organize their activities in full freedom in accor-
dance with the Convention. She further requested the Government
to amend Decree No. 8 of 2001 and section 388 of the Labour Code
so that national workers’ and employers’ organizations could re-
ceive assistance, including financial assistance, from their interna-
tional or foreign counterparts in pursuit of their legitimate aims.
Finally, she urged the Government to comply fully with the requests
made by the Committee of Experts and to keep it informed of all
the measures taken to bring the situation into conformity with the
Convention.

The Government member of the United States stated that she
wished to add the concerns of her Government to the sentiments of
serious concern already expressed by other speakers. In fact, her
Government had been concerned with this situation for some time,
as witnessed by the decision in 2000 to remove Belarus from its
trade preference programme on the grounds that trade union rights
had not been respected and independent trade unions had been
suppressed. This concern had by no means diminished.

She was concerned by the Government’s attempts to transform
the trade union movement in Belarus into an instrument for the
pursuance of its own political aims. She referred, in particular, to
attempts to remove the legitimately elected leadership of unions in
an effort to bring them under government control, and to the regu-
lar and systematic interference in and obstruction of trade union
activities. The evidence of the Government’s serious and continu-
ous violations of Convention No. 87 had been clearly laid out in the
reports of the Committee of Experts and the Committee on Free-
dom of Association. In March 2003, the Committee on Freedom of
Association had indicated its urgent concern about the trade union
situation in Belarus and its Chairperson had met the Deputy Minis-
ter of Labour. She indicated that the Government had recently in-
vited a high-ranking ILO official to Minsk to discuss the outstand-
ing issues with all interested parties. She hoped that these
discussions would include individuals and organizations that genu-
inely represented the workers of Belarus and that they would lead
to real improvements in both law and practice. In the meantime her
Government would monitor the situation with continued concern.

The Government member of the Russian Federation drew the
attention of the Committee to the fact that around 90 countries had
been mentioned in the report of the Committee of Experts as hav-
ing problems with the application of Convention No. 87. The task of
improving the legislation was very important for Belarus as well.
He indicated that the Government of Belarus recognized the im-
portance of this problem. The personal presence of the Minister of
Labour in the Committee reflected the importance attributed by
the Government to this matter and its efforts to find a constructive
solution. The Government of Belarus had been supported by the
Federation of Trade Unions and the association of employers. He
welcomed the invitation to Mr. Tapiola to visit Belarus. He was con-
vinced that the development of cooperation between the Govern-
ment of Belarus and the ILO would contribute to the alleviation of
the concerns of the Committee of Experts. He did not share the
view of the Worker member of the Russian Federation that there
had been no positive changes in Belarus and emphasized that such
positive changes had in fact taken place. He supported the appeals
to the Government to strengthen social dialogue and asked the
Committee to make a recommendation which would not create ob-
stacles for constructive dialogue within Belarus, as well as between
Belarus and the ILO.

The Government member of Germany noted the apparent will-
ingness of the Government to engage in further dialogue. However,
he said that he found that the statement by the Government repre-
sentative was unconvincing in its substance. He endorsed the state-
ments made by the Employer and Worker members and the Gov-
ernment members of the Nordic countries and pointed to the
inconsistency of the Government’s indications made in document
D.11 to the effect that the elections of the chairperson of the Feder-
ation of Trade Unions of Belarus were held in full conformity with
the legislation and the statutes of the Federation, while in its state-
ment in the fourth paragraph it admitted that there was a need to
improve the national legislation in the field of freedom of associa-
tion. Recalling the importance attached by the Committee to the
willingness of governments to accept the observations of the Com-
mittee of Experts and to comply with their obligations, he called
upon the members of the Committee to compare the lack of will
shown by the Government of Belarus with similar cases that it had
examined recently and to draw the appropriate conclusions. All the
examinations by the supervisory bodies of this case had shown the
Government’s lack of understanding of the requirements of the
Convention.

The Government representative replied that in her previous
statement she had explained in detail the position of the Govern-
ment. She reiterated that her Government was prepared to cooper-
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ate with the social partners and with the ILO and that she had lis-
tened attentively to all the statements by the members of the Com-
mittee. The positive proposals would be taken into account in the
action taken by the Government. However, several statements did
not reflect the real situation in the country. She emphasized that the
Government was ready to improve the legislation and she hoped
that the discussion of the case in the Conference Committee would
help in this work.

The Worker members stated that the Committee had held an
important discussion on a serious and unacceptable situation re-
garding the violation of freedom of association in Belarus. Never-
theless, the Government refused to accept its responsibility in this
respect. The Worker members proposed that the conclusions on
this case should be included in a special paragraph of the Commit-
tee’s report.

The Employer members noted that a number of interesting facts
had been highlighted during the discussion which served to supple-
ment the information provided in the report of the Committee of
Experts. However, all of this information only served to confirm the
picture that they already had of the situation. Although the Gov-
ernment representative had expressed the readiness of her Govern-
ment to improve the situation, she had provided no information in
her opening statement concerning any measures taken for that pur-
pose. The Employer members emphasized that for many years the
situation had been in need of great improvement. They therefore
agreed with the Worker members that the Committee should in-
clude its conclusions on this case in a special paragraph of its report.

The Government representative asked the Committee to take
into account the ongoing consultations with the ILO and the invita-
tion extended to Mr. Tapiola, Executive Director of the ILO, to vis-
it Belarus. She indicated that the fact that the legislation covered
not only trade unions, but also other associations, created addition-
al difficulties in the work of the Government. She asked the Com-
mittee not to place its conclusions in a special paragraph of its re-
port.

The Committee noted the oral and written information provid-
ed by the Government representative and the discussion that fol-
lowed. The Committee noted that the comments of the Commit-
tee of Experts referred to a number of divergences between law
and practice and the Convention. In particular, the Committee
noted that the law and various legislative decrees placed impor-
tant restrictions upon the right of workers and employers to estab-
lish organizations of their own choosing without prior authoriza-
tion and the right of such organizations to operate without
interference by the public authorities, including the right to re-
ceive foreign financial assistance for their activities.

The Committee also noted with deep concern the conclusions
of the Committee on Freedom of Association in Case No. 2090
concerning the interference by the public authorities in trade
union elections, in violation of Article 3 of the Convention, and
deeply regretted to note the statements made before the Commit-
tee to the effect that its interference in the internal affairs of trade
unions was continuing. In this respect, the Committee firmly
urged the Government to take all the necessary measures in the
near future to bring an end to such interference with a view to
ensuring full compliance with the provisions of the Convention in
both law and practice.

While noting the Government’s statement that it was paying
particular attention to the comments of the Committee of Experts
and that it had invited a high-level official from the Office to visit
the country, the Committee regretted to recall that the Govern-
ment had been referring for several years to the need for changes
in the legislation and that up to now it had not been able to note
real progress in this regard. It therefore expressed the firm hope
that all the necessary measures would be taken in the very near
future to guarantee in full the rights afforded by the Convention
to all workers and employers, particularly with regard to the right
of their respective organizations to organize freely their internal
affairs and to elect their leaders without interference by the public
authorities. The Committee urged the Government to provide
detailed information in the report due so that it could be exam-
ined by the Committee of Experts at its next session and ex-
pressed the firm hope that next year it would be in a position to
note real progress achieved in relation to this case. The Commit-
tee decided to include its conclusions in a special paragraph of its
report. It also decided to mention this case for continued failure to
implement the Convention.

Cameroon (ratification: 1960). A Government representative,
with reference to the comments made by the Committee of Experts
on the application of Convention No. 87 in his country, denied the
existence of any restrictions on freedom of association. He said that
the Convention was indeed applied in Cameroon and that freedom

of association was a reality. He recalled that the ten provinces and
58 departments which made up his country were covered by work-
ers’ organizations, which were coordinated at the provincial level
by a vice-president and at the departmental level by a departmental
confederation. The country currently had over 580 first-level
unions affiliated to two major confederations, which were amongst
the most representative. Of the 20 national collective agreements,
11 had been negotiated and signed by these two confederation,
while five others were nearing completion. An establishment agree-
ment had been concluded on 6 March 2002, in the context of the
construction project of the Chad-Cameroon pipeline, with the co-
contractor Doba-Logistic Cameroon. Industrial action had been
taken against the Government on several occasions concerning,
among others, the above pipeline, privatization, the wage claims of
public servants, public hospitals and public education establish-
ments. This all showed that freedom of association was not subject
to any restriction and that trade union activists were not muzzled.

He said that what appeared to be causing a problem was the fact
that these practices were not enshrined in the law. It appeared that
it was necessary to repeal Act No. 68/LF/7 of 18 November 1968
and its implementing Decree No. 69/DF/7 of 6 January 1969. More-
over, it would be necessary to repeal section 6(2) of the Labour
Code respecting the recognition of the legal existence of a trade
union, as well as sections 6 to 11 of the Labour Code respecting the
documents to be supplied for the registration of a trade union.
However, he maintained that these amendments would have no ef-
fect on freedom of association. He drew attention to the origins of
the 1968 Act under the former Federal Ministry of Territorial Ad-
ministration, now the Ministry of Territorial Administration and
Decentralization, and indicated that it had been adopted at a time
when the concepts of peace and stability were still nebulous. At that
time, its scope covered not only labour matters, but also anything
related to the security of the State. He added that the 1968 Act and
the Act of 1992 issuing the Labour Code were the responsibility of
two different ministerial departments. All of this added to the com-
plexity of the situation. The advent of a multi-partite system in 1990
had meant that it was possible to hold a vote and enact a whole
series of laws setting forth public freedoms. The 1968 Act was now
obsolete and completely unknown. With regard to the above sec-
tions of the Labour Code, he informed the Office and the Commit-
tee of Experts of the fact that the file, including the reservations
expressed recently by the USLC, had been transmitted to the Na-
tional Advisory Labour Commission for advice before being for-
warded to the Commission for Legislative Reform. In conclusion,
he said that in his opinion the problem did not consist of the failure
to apply or to comply with the Convention, but at the level of the
deletion of the above sections of the Labour Code. In this respect,
he said that the procedures were under way and results were a
waited.

The Worker members emphasized that freedom of association
in Cameroon had been the subject of several observations by the
Committee of Experts since 1989. Furthermore, the present Com-
mittee had considered the case of Cameroon in 1994, 1996, 1998,
1999 and 2000. The circumstances had hardly changed for over ten
years and the Committee of Experts had commented on the follow-
ing points: the legal existence of trade unions or occupational asso-
ciations of public servants; the possibility of judicial proceedings
against the founders of a trade union which had not been regis-
tered; prior authorization from the authorities for affiliation to an
international organization; and excessive formalities allowing for
wide discretion with regard to the registration of trade unions. The
Worker members also recalled that the Committee had included a
special paragraph on this case in its conclusions in 1999 and 2000. In
2000, the Committee had suggested that an ILO mission should vis-
it the country. This mission had taken place in April 2001 in order to
provide technical assistance with respect to the outstanding legal
issues. However, the Worker members, in the same way as the
Committee of Experts, noted that no information had been sup-
plied on any progress made. They reiterated their request for the
Government to provide the Committee with information on the
progress made following the technical assistance mission and in re-
sponse to the comments of the Committee of Experts. They noted
that certain practices appeared to be no longer in existence. How-
ever, they recalled that it was the Government’s responsibility, on
an urgent basis, to ensure in a clear and unequivocal manner that, in
addition to practice, the laws were also in conformity with the Con-
vention. In conclusion, the Worker members regretted the lack of
progress and the Government’s continued failure to comply with its
obligations.

The Employer members recalled that this case had been exam-
ined by the Committee for a long time, and most recently in 1999
and 2000. Following a three-year break in the Committee’s exami-
nation of the case, it was disappointing that the desired improve-
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ments did not appear to have materialized. In the same way as on
previous occasions, the Government representative had once again
denied that certain of the comments of the Committee of Experts
were correct, or had indicated that changes in the national law
meant that they were no longer valid, or had cited certain difficul-
ties in the process of bringing the national legislation into line with
the requirements of the Convention. The Employer members re-
gretted that they had heard similar statements on many occasions in
the past and were distressed that the case had dragged on for so
many years. With regard to Act No. 68/LF/19 of 19 November 1968,
under which the existence in law of a trade union or occupational
association of public servants was subject to prior approval by the
Minister, they noted that despite the constant indications that the
situation was about to be changed, the Committee of Experts had
received no information on any actual changes. With reference to
Decree No. 2000/287, which offered broader possibilities for the re-
lease of public servants for trade union activities, they acknowl-
edged that this amounted to some progress, but pointed out that
prior authorization was still required for the establishment of trade
unions in the public service and that a further amendment would be
required to the legislation to allow their affiliation to international
organizations. In conclusion, they deplored the fact that the Gov-
ernment representative appeared to prefer to provide indications
which obscured the situation rather than clarifying it. They deeply
regretted that, despite the examination of the case for such a long
period, no progress had been made with regard to a very clear viola-
tion of the principles of freedom of association.

A Worker member of Cameroon indicated that the Govern-
ment, without modifying the laws on prior authorization of trade
union organizations, had nevertheless facilitated this aspect in prac-
tice. However, this improvement should no longer be considered as
a favour and should be definitely set out in the law. Furthermore,
the requirement of prior authorization for the affiliation of a trade
union to an international organization was set out in emergency leg-
islation, dating from the turbulent period following the indepen-
dence of Cameroon. It was now appropriate to repeal this law in
order to adapt to a time of peace, which was so rare in Africa and
was priceless. He emphasized that the trade unions placed great
expectations in their effective contribution to the development, as
well as their tripartite participation in the harmonization of African
labour law. He indicated in this connection that the trade unions
had been regularly invited to be involved in this work, and he hoped
that, as in the case of the countries of the European Union, a supra-
national instrument for the harmonization of labour law would de-
finitively correct all the existing imperfections in national law.

He indicated that the organizations of public servants now had
the right to exist. However, it was necessary to remain vigilant so
that their existence contributed to the strengthening of social dia-
logue in Cameroon. Finally, he invited the Committee to assist the
Government of Cameroon in making further progress so that the
laws under discussion would no longer be considered as a favour or
as a sword of Damocles hanging over the heads of trade union orga-
nizations.

The Worker member of France stated that despite the fact that
the Minister of Labour of Cameroon had recently been appointed,
in this Committee he embodied the continuity of the State. In fact,
it appeared that the Government believed that by changing the
Minister of Labour every three years it would restart its interna-
tional obligations from zero. With regard to the imprisonment of
trade union members working for the Cameroon railway company
(CAMRAIL), an enterprise of the French group BOLLORE, she
said that the director-general of this company maintained a climate
of trade union repression in his enterprise. In 2002, he had stated
that if possible he would fire all trade union members. Today, it had
to be said that he was using devious methods to achieve what he was
not able to do directly. Over the past two years, the old railway
equipment had caused several derailments. He claimed that the
trade union members of CGT-liberté had themselves caused these
derailments, but she emphasized that affiliates of the ICFTU did
not resort to such techniques. On 2 February 2003, following these
accusations, 14 trade union members had been imprisoned. On
13 February, as a result of the intervention of the ICFTU, the ILO
and Force Ouvrière, 13 of them had been released. The last one had
been released only on 20 February 2003, despite his health prob-
lems. On 2 April 2003, the wife of this trade union member, an em-
ployee of CAMRAIL, had been informed that she would be trans-
ferred 300 km from Yaoundé. This woman, the mother of a child of
1½ years of age, had refused to move. She had been dismissed fol-
lowing her refusal, and on 14 April, 12 days after her dismissal, she
had been accused of stealing 14 million CFA francs. Following this
accusation, she had been arrested and imprisoned. International
pressure had led to her release after three days of detention. On
20 April, her husband was been imprisoned again because he re-

fused to participate in the investigation of his case as the enterprise
had not provided evidence to support the serious charges brought
against him. He was released two-and-a-half weeks later. She indi-
cated that her organization had been summoned to Yaoundé be-
cause it supported CGT-liberté. These facts illustrated the gravity
of the situation that existed in Cameroon and indicated the need for
the conclusions on this case to be placed in a special paragraph of
the Committee’s report.

The Worker member of Côte d’Ivoire, referring to the applica-
tion of Convention No. 87 in developing countries, denounced cer-
tain practices which were harmful to workers and their organiza-
tions. As indicated in the report of the Committee of Experts, the
amendment of certain laws had unfortunately remained frozen for
a long time in the offices of the ministries. During that time, the
workers had been suffering and the Committee had been waiting.
Governments had found a way of wasting time, namely the need for
an authorization issued by the State for the operation of a trade
union. During the period prior to the granting of such an authoriza-
tion, the founders of trade unions were dismissed on the pretext of
imaginary offences.

The Committee on Freedom of Association had received many
complaints concerning freedom of association in Cameroon over
recent years. He therefore called for the appropriate legislation to
be adopted. The application of a Convention depended essentially
on the existence of a legal framework which respected its provi-
sions. He also emphasized that workers in the public service, in the
same way as in the private sector, had the right to establish organi-
zations of their own choosing and to affiliate to the international
organizations that they wished without prior authorization from the
State or the employer.

He said that Convention No. 87 was the key to real freedom in
Africa, true mutual respect between Africans and the development
of workers. While the ratification of the Convention was to be
warmly welcomed, it also had to be applied throughout the conti-
nent. If this was achieved, it would be a very favourable develop-
ment for all Africans and would consolidate a continent under the
rule of law, justice and freedom of association.

Another Worker member of Cameroon indicated that the de-
bate on freedom of association in Cameroon was of interest to
millions of workers. In order to ensure that its work was more ef-
fective, the Conference Committee should take due account of
the activities undertaken in the country. He gave the example of
his recent participation in a strike in his country, although the
Committee of Experts had not mentioned by name the main trade
union organization involved. With respect to the detentions men-
tioned by the Worker member of France, he declared that they
were the result of an internal conflict between trade unions and
that this conflict did not prejudice the principle of freedom of as-
sociation in the country.

Another Worker member of Cameroon, referring to the inter-
vention made by the Worker member of France, indicated that he
would have liked to be informed earlier of the accusations raised
in order to prepare a reply and provide further information. He
indicated that he agreed with the intervention made by the Work-
er member of Cameroon who preceded him as it related to the
need for the Conference Committee to confine itself to the gener-
al examination of cases. However, he voiced his concern over the
examination of the problem of an individual, particularly when
that person was a colleague who was close to a Worker member of
the Committee. He also warned of the dangers of outsiders impos-
ing their perception on events which had occurred far from them.

The Government representative warned the members of the
Committee against the dangers of making false accusations. For
example, the speaker who had falsely indicated that a trade unionist
had been imprisoned had, the previous year, made allegations con-
cerning a shooting incident which had since been proven to be fab-
ricated. Finally, he said that he had noted the positive statements
made during the discussion and that his Government was fully pre-
pared to provide the information requested.

The Worker members noted that, even after receiving high-
quality technical assistance from the ILO, the Government had not
demonstrated respect for the ILO or this Committee. They there-
fore called for this case of continued failure to comply to be placed
in a special paragraph of the report of the Committee.

The Employer members reiterated that the discussion of the sit-
uation in Cameroon had been going on for years in the Conference
Committee. Yet the statement by the Government representative
provided no precise information on what measures would be taken
and exactly when. Despite all the previous efforts made by the Con-
ference Committee, no substantive progress had been achieved. In
view of the continued failure to comply with the Convention, they
believed that it would be totally justified to place the Committee’s
conclusions in a special paragraph of its report.
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The Committee noted the statement by the Government repre-
sentative and the discussion that followed. The Committee empha-
sized with concern that for many years serious divergences had
been noted between national law and practice and the Convention.
These grave problems of application related in particular to the re-
quirement of prior authorization to establish a trade union, the
right of organization of public servants and the limitations placed
upon affiliation to an international organization by organizations of
workers in the public service.

The Committee recalled that this case had been discussed on
many occasions and regretted to note that no progress had been
achieved in practice in the application of the Convention despite
the technical assistance provided in 2001. The Committee empha-
sized that full respect for civil liberties was essential for the applica-
tion of the Convention and that the Government had to refrain
from any interference in the internal affairs of trade unions. It
urged the Government to amend its legislation on an urgent basis in
order to ensure that workers in both the private and the public sec-
tors could establish and freely administer their organizations with-
out the intervention of the public authorities. The Committee also
urged the Government to provide a detailed report on all the mat-
ters raised by the Committee of Experts and expressed the firm
hope that the Government’s next report to the Committee of Ex-
perts would reflect concrete and positive progress. The Committee
decided that its conclusions would be included in a special para-
graph of its report.

Colombia (ratification: 1976). A Government representative
said that this was the first meeting of the Committee that he had
attended and he hoped to establish a sincere and direct communica-
tion making it possible to identify problems so that they could be
resolved. With reference to Convention No. 87, he noted that of the
141 States which had ratified the Convention, the cases of 97 had
been covered by the reports of the Committee of Experts. In the
case of Colombia, the Committee of Experts had been making com-
ments since the beginning of the 1990s. Some 20 discrepancies had
been identified between the Convention and the national legisla-
tion. Subsequently, following the adoption of Act No. 50, the num-
ber of discrepancies had fallen to 13, as recognized by the Commit-
tee of Experts in 1994. With the technical assistance of the ILO and
the direct contacts mission in 2000, Act No. 584 of the same year
had been approved, resulting once again in recognition of the
progress made by the Committee of Experts. There currently re-
mained only three aspects to resolve. Nevertheless, he added that
the case of Colombia had been on the ILO’s agenda for many years
in view of the violence perpetrated against the trade union move-
ment. He expressed the intention of demonstrating the positive re-
sults of government action. While during the first five months of
2002 there had been 86 murders of trade unionists, over the same
period this year the figure had fallen to 14, which amounted to a
reduction of 84 per cent. He expressed the Government’s convic-
tion of the need to combat violence constantly, irrespective of its
origins. For this purpose, the Democratic Security Programme was
being carried out in parallel with the protection programme of the
Ministry of the Interior and Justice, both intended for the protec-
tion of persons at risk. The Democratic Security Programme was
currently endowed with more resources, which had made it possible
to adopt 1,357 security measures. This, combined with sincere and
direct cooperation with the trade unions, had contributed to the
achievement of the above results. However, he recalled that vio-
lence in Colombia affected priests and bishops, mayors and gover-
nors, ministers and former ministers, boys and girls, entrepreneurs
and workers, whether or not they were unionized. He expressed his
commitment to fight for a solution to this complex and difficult
problem. He also wished to refer to the means of resolving the
problem. For this purpose, the Members of the ILO had proposed
two alternatives: on the one hand, the Special Technical Coopera-
tion Programme, and on the other, the appointment of a Commis-
sion of Inquiry. With regard to the Special Technical Cooperation
Programme, he emphasized that it needed to be supported,
strengthened and improved. In his view, this should be considered
the real solution and he believed that supporting and financing the
programme would contribute to resolving the problems in his coun-
try. He emphasized the need to change the approach and analysis of
the problems through real and effective collaboration.

With regard to the Commission of Inquiry, he said that, in his
view, if such a Commission had been sent to Colombia some years
ago, the number of trade unionists who had died would not have
changed. A Commission of Inquiry was not a real solution to the
problem. Indeed, he believed that it complicated analysis and di-
verted attention from the real problem, thereby putting off and de-
laying its resolution. He emphasized that for five years this subject
had been discussed regularly every four months, thereby prevent-

ing workers, employers and the Government from putting forward
alternative solutions. He believed that much progress would have
been made if action had been taken rather than words. Moreover,
discussing poverty in Geneva was very different from experiencing
it and suffering it in his country. There were grounds for wondering
whether some people did not prefer to keep discussing the “Colom-
bian problem” rather than committing themselves to resolving it. It
was necessary to reflect upon the real contribution of the discussion
to benefiting workers and employers. In any case, the prime re-
sponsibility for seeking a solution lay with Colombians.

He called upon the trade union leaders in his country to change
their attitudes, although he recognized that this required courage
and political sacrifices, and that it involved thinking of the country
and of those who had died in the hope of preventing future deaths
by working together. He reiterated his conviction that the real solu-
tion for Colombia lay in cooperation programmes rather than a
Commission of Inquiry or a Fact-Finding and Conciliation Com-
mission. He hoped that words, analyses and recommendations
would be transformed into effective action and assistance for his
country. Colombia more than ever needed strong and democratic
trade unions which ceased to be sectarian and sought to become
participatory. He called upon NGOs, governments and multilateral
organizations to provide all the necessary support to trade unions
so that workers, employers and governments understood that
change was necessary in the new globalized world. Finally, he ex-
pressed concern at the processing of information by the Office.

The Worker members stressed that Colombia was once again on
the list of cases to be examined before this Conference because of
the situation regarding freedom of association and the protection
of union rights in the country. They recalled that the Committee of
Experts once again pointed out profound discrepancies between
Convention No. 87 and national legislation. Federations and con-
federations still did not have the right to strike. Striking continued
to be prohibited in non-essential services in the strict sense of the
term. The Labour Minister continued to assume the right to impose
the use of arbitration whenever he judged that a conflict had lasted
too long.

On a more practical level, the Worker members recalled that
they had been continuously denouncing the numerous infringe-
ments of freedom of association: the reduction in the number of
trade unions, the prevailing violence in particular against unionists,
the various obstacles to the legitimate exercise of the right to strike
and the complicity of public authorities and paramilitary organiza-
tions against strikers, the total impunity regarding the perpetrators
of assassinations, and, finally, the lack of implementation of the rec-
ommendations made by the Committee on Freedom of Associa-
tion.

The Worker members noted the various initiatives announced
by the Government concerning institutions, but considered that the
Minister of Labour was the main authority of a country responsible
for enforcing respect for the principles of Convention No. 87. The
combining, however, of the Ministry of Labour with the Ministry of
Health in Colombia did not appear to be conducive to this goal. The
Worker members believed that the persistence of a climate of vio-
lence, and especially of the total impunity for the crimes perpetrat-
ed against unionists, reflected the crude and cruel reality of Colom-
bia, but also the true position of the Government in matters of
protection of union rights. In a situation in which these rights were
so flagrantly trampled, the Worker members expressed their wish
that the conclusions of this case be included in a special paragraph
of the report. They also recommended that the Governing Body
appoint a Commission of Inquiry, which was the only body which
could, in the view of the Worker members, help change the situa-
tion and achieve harmony between labour legislation and the Con-
vention, as well as promote a genuine respect for the principles of
freedom of association in practice.

The Employer members, recalling that the case of Colombia had
been on the agenda of the Conference Committee for some time,
noted that the observation of the Committee of Experts contained
two main elements: comments on legal provisions and on the vio-
lence prevailing in the country. With regard to the legal provisions,
the Employer members noted that the number of provisions men-
tioned by the Committee of Experts had diminished considerably
over the years. For well-known reasons, they did not support the
views of the Committee of Experts on the remaining three provi-
sions on the right to strike, which, in their view, was not contained in
Convention No. 87. They believed that most of the countries called
before the Committee concerning this Convention had much more
serious problems with regard to their labour laws. The reason why
Colombia had been invited for a discussion in the Conference Com-
mittee was rather related to the second part of the Committee of
Experts’ observation dealing with the problem of continuing and
widespread violence which was at the core of the current situation.
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The phenomenon of violence and counter-violence was going far
beyond the issue of freedom of association and labour legislation.
Stressing that kidnappings, death threats and murder were most se-
rious criminal offences destabilizing society, the Employer mem-
bers expressed their deep regret for every single victim. However,
the current situation was not due to the existence of some legal pro-
visions. The situation was far more complex; cause and effect
should not be confused.

In 2002, the Committee received a credible commitment to com-
bat violence from the then Minister of Labour of Colombia, himself
a trade unionist, and the statement made by the Government repre-
sentative this year was credible as well. The reported decrease in
the number of murders was noted, but every remaining victim was
to be regretted. It was hoped that the measures taken to improve
the security situation would soon show results. The ILO Special
Technical Cooperation Programme for Colombia should be contin-
ued and intensified. It was important that the Conference Commit-
tee would bear in mind the political environment in the country and
that it should strengthen the position of the Government that un-
dertook to combat violence. Anything else would play into the
hands of the perpetrators of violent acts. The Government should
be urged to reinforce its efforts, particularly with regard to impuni-
ty.

A Worker member of Colombia stated that he had listened care-
fully and with great respect to the information provided by the
Government. His intention was not to weaken the Government but
to find solutions. Referring to the concerns of the Committee of
Experts reflected in its observation, the speaker recalled that the
Ministry of Labour had disappeared in Colombia as a result of re-
structuring: the combining of the Ministry of Labour with that of
Health had had a negative impact on health, labour and social secu-
rity policies. Structural adjustment policies led to the disappearance
of trade unions.

The speaker explained that the Government negotiated with the
financial sector, which had led to privatization of key sectors of the
economy, including the oil industry and telecommunications. The
poorest sectors suffered from the impact of labour, pension and tax
reforms. Dismissals and unemployment were on the rise – in such
circumstances the Minister should not authorize the dismissal of
workers.

The speaker also expressed his concern about the statements of
the President of the Republic on 4 June 2003, which suggested that
the relevant provisions of international Conventions could be used
in order to denounce them. The Colombian employers should
adopt a new type of labour culture, one which respects union activ-
ities. In conclusion, the speaker suggested that the Government
should consider the appointment of a commission of inquiry as a
positive step given that it might contribute to solving the problems
at hand.

Another Worker member of Colombia stated that violations
against the fundamental human rights of workers persisted, and
threats, forced displacements and the intimidation of union leaders
continued. Such violations interfered with the full exercise of free-
dom of association. The speaker pointed out that the reduction in
the number of assassinations of unionists did not imply that there
had been progress. He denounced the murder of 121 unionists as of
June 2002 and the situation of generalized impunity, which impli-
cated the Government. The speaker also referred to the statements
of the President of Colombia on 4 June 2003 on the possible de-
nouncing of international treaties and Conventions and empha-
sized that no country had the right to ignore the fundamental rights
of workers and much less justify itself in doing so by means of an
alleged popular mandate. In conclusion, he demanded greater po-
litical will on behalf of the Government to halt the anti-union cli-
mate and clear commitments by the Government to refrain from
abrogating the fundamental rights of workers. He requested the
appointment of a Commission of Inquiry and the inclusion of a spe-
cial paragraph on Colombia in the Committee’s report.

Another Worker member of Colombia agreed with the previous
speakers, which showed there was a common sentiment among the
Colombian trade union movement. The speaker recommended
that the Conference Committee took the following steps: (1) urge
the Government to immediately enforce the international Conven-
tions it had ratified, according to the recommendations of the Com-
mittee of Experts, and in particular Conventions Nos. 87, 98, 151
and 154; (2) require the Government to revoke the power to de-
clare strikes illegal from the executive power, and vest this power in
the judiciary; (3) request the Government to refrain from adopting
or amending legislation, including reforms to the Constitution,
which are contrary to its international obligations, in both labour
rights and human rights; (4) request the Government to comply
with the recommendations of the supervisory bodies of the ILO
and, in particular, with paragraph 506 of the report of the Commit-

tee on Freedom of Association, which had been delivered to the
Governing Body in March 2003; (5) exhort the Government to
strengthen its programme for protection of trade unionists by im-
plementing the recommendations of the above report; and, finally,
(6) require the Government to empower the Inter-Institutional
Committee for the Promotion and Protection of the Human Rights
of Workers by providing them with the resources necessary for
them to implement the plan which had already been approved for
2003.

The speaker emphasized the need to follow up the complaint
against the Government of Colombia and to appoint a Commission
of Inquiry, the ideal mechanism available to the international com-
munity to contribute to solving the serious problems raised in the
complaint. It requested that this issue be taken up at the next sitting
of the Governing Body. It endorsed the request for the Committee
to dedicate a special paragraph to the non-compliance of Conven-
tion No. 87.

Finally, the speaker explained that, on 4 June 2003, at a hearing
in the Constitutional Court of Colombia, called to define the consti-
tutionality of a law which would call for a referendum on constitu-
tional reform, the President of the Republic stated that Conven-
tions were not eternal and that, in the event that the population
approved, by referendum, legislation contrary to the ILO Conven-
tions, then he would take this as an indication that the people were
mandating him to denounce the Convention. This, according to the
speaker, meant that the incompatibility between national law and
the fundamental right to collective bargaining could possibly lead
to the denunciation of an international Convention and challenged
the Government’s claim that it respected the fundamental princi-
ples and rights enshrined in ILO Conventions.

The Worker member of Norway, speaking on behalf of the
Worker members of the Nordic countries, stressed that Colombia
was still the most dangerous country in the world for workers who
wished to organize. Over 90 per cent of the unionists killed each
year had been killed in Colombia, with 184 alone in 2002. During
the first half of 2003 the Government, police and the military had
been responsible for an increasing number of human rights viola-
tions against labour activists, including violence against women
unionists which had increased by 50 per cent. In the last months the
paramilitary had been targeting families of unionists, and Carlos
Castaño, the leader of a paramilitary organization, had publicly an-
nounced that the children of the leaders of the oil workers’ union
USO would be killed. As evidence of this the speaker cited two kid-
napping attempts of the daughter of the head of the human rights
office of the national organization CUT.

The speaker stated that the Government’s protection pro-
gramme for unionists was not functional, due to lack of funds, ex-
cessive time spent on processing requests for protection and a pau-
city of labour inspectors – only 271 to cover more than 300,000
companies in 1,097 municipalities. The dismissal and blacklisting of
union leaders was commonplace. Furthermore, Colombian law was
in violation of Convention No. 87 and favoured non-union workers
over unionized workers by allowing non-union workers and em-
ployers to sign “collective agreements”. Workers’ rights were fur-
ther threatened by the proposed referendum concerning labour
law, which would eliminate Sunday and holiday benefits, cut sever-
ance pay, freeze wages in the public sector and make the labour
force more flexible. The speaker urged the Committee to demand
that Colombia be included in a special paragraph and that the Gov-
erning Body appoint a Commission of Inquiry to be sent to the
country.

The Worker member of the United States stated that this was
the case which was the greatest challenge to the Committee, as the
violations of the Convention by Colombia challenged the authority
of the ILO. If the Committee and the Governing Body would not
act effectively and resolutely, the institutional integrity of the ILO
would be compromised. More trade unionists were killed in Colom-
bia than in all other countries combined (184 during 2002 and over
1,900 since 1991). He deplored the argument made by the Govern-
ment representative that the situation was getting better as there
was a relative decrease of homicides in the first quarter of 2003. The
relative increase in assaults, death threats, kidnappings and unjusti-
fied detentions and the 32 assassinations this year were no accom-
plishment. The speaker also rejected the argument that the Gov-
ernment could escape its responsibility under the Convention since
the human rights violations suffered by trade unionists were the
consequence of a general climate of violence that affected all seg-
ments of society. This argument fell apart for several reasons. First-
ly, there were a high number of offences committed against union-
ists and there were sectoral concentrations of offences, as well as
direct linkages to collective bargaining. Secondly, the Government
was responsible for the assassinations because paramilitary groups
operated with the open support and tolerance of the armed forces.
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Thirdly, the Government was directly responsible because of acts of
omission and commission related to the protection of trade union-
ists and the entire issue of impunity. The United Nations High Com-
missioner for Human Rights had publicly expressed concerns over
the delays in the funding of the Government’s Programme for the
Protection of Human Rights Defenders and Trade Unionists, which
had a direct impact on effective implementation of security mea-
sures. The speaker also recalled that according to the Committee of
Experts there were still no convictions of those responsible for as-
sassinations. The Attorney-General of Colombia was known to
have derailed key human rights prosecutions.

The conclusions adopted by the Conference Committee in 2002
provided that in the event that the Government did not fully avail
itself of technical cooperation programmes, the Committee would
be obliged to consider stronger possibilities. According to the three
Colombian union centrals, the ILO Special Technical Cooperation
Programme had never been fully implemented and neither the
Government nor the Colombian entrepreneurs had shown a real
engagement with the programme. Accordingly, the speaker joined
with the Worker members in calling for a special paragraph in this
case.

The Worker member of Indonesia expressed serious concern at
the extreme violence against trade unionists in Colombia, as well as
the interference by the Government in trade union affairs. He sup-
ported the proposals made by other Worker members in order to
promote peace, social justice and respect for Convention No. 87 in
Colombia.

The Worker member of Mexico recalled that the Worker mem-
bers attending the 86th Session of the Conference held in June 1998
had submitted a request, by virtue of article 26 of the ILO Constitu-
tion, invoking the violation by Colombia of Conventions Nos. 87
and 98. He pointed out that the violation of the above Conventions
was due to the responsibility of the State for the actions of govern-
ment agencies and for having failed to safeguard and protect funda-
mental rights. The Government continued to publicly assault free-
dom of association of the trade union movement, through its mass
media, and claimed that the trade union movement was responsible
for the economic crises undergone by the private and public sectors.
Furthermore, the Government had set up mandatory arbitration
tribunals to resolve collective conflicts with employers in charge of
non-essential services. He added that the administrative authority
had the power to qualify the legality of the strikes – recently, it had
declared illegal a strike that took place in the banana sector.

The speaker highlighted the violations relating to the Trade
Union of the Telephone Company of Bogotá, in an attempt against
privatization, when massive dismissals occurred, and trade union
leaders were threatened in addition to the violation of Conventions
Nos. 87, 98, 135 and 154. He further indicated that the Government
had convened a mandatory arbitration tribunal, violating thereby
the collective agreement and Convention No. 154. He added that
the Government intended to restructure a company of the petro-
leum sector to eradicate the right to freedom of association, con-
trary to Conventions Nos. 87 and 98. Furthermore, the trade union
leaders of oil refineries were prohibited from access on account of
their militant attitude in industrial plants, which led to a lockout.
The Trade Union of Bavaria (SINALTRABVARIA) indicated the
annulment of contracts of more than 40 trade union leaders, result-
ing in unilateral dismissals without a just cause. The collective
agreement which was imposed through this intimidation attacked
the trade union organization. Thus, in the span of three years, trade
union membership decreased from 3,500 members to 300. The
speaker joined other speakers in requesting a special paragraph on
this case, and exhorted the Government to prevent the attacks on
the lives and integrity of trade union leaders and workers.

The Worker member of Côte d’Ivoire expressed his profound
concern at the delay in approving the setting up of a Fact-Finding
and Conciliation Commission. He indicated that labour legislation
continued to violate many provisions of Convention No. 87: the
number of trade unions continued to decrease; trade union leaders
were subjected to programmed dismissals; and militants received
death threats. The ILO could act. It could encourage the creation of
decent jobs and help save human lives in Colombia. In view of the
violence, the liberalization of social legislation and the assaults
made on trade union freedoms, the least one could do was to en-
dorse the proposal of a Commission of Inquiry in Colombia.

The Worker member of the United Kingdom stated that the
TUC paid close attention to the grave situation in Colombia and
had developed close relations with the national confederations. It
would soon launch a scheme to provide temporary respite to Co-
lombian trade unionists in danger of assassination. Colombian
working people had a desire for a social, democratic and peaceful
Colombia, but everyone who spoke out for that alternative was in
danger. It was true that unionists were not the only victims, but just

as journalists were murdered for writing the truth or prosecutors
when they investigated political assassinations, trade union leaders
and members were murdered precisely because they worked to rep-
resent the interests of Colombian working people. All victims had
in common that they represented an alternative peaceful and social
model for the country, a society based on dialogue and progress
through democratic participation.

The speaker deplored that the ILO had been prevented from
taking the necessary measures to support Colombia in dealing with
the impunity. It was of little comfort for the families of the 32 col-
leagues murdered this year that the number of murders of trade
unionists was falling. Primarily because the Colombian employers
had blocked consensus in the Employers’ group, the Governing
Body had failed to agree on a Commission of Inquiry to do the job
the Colombian State had failed to do. Not even agreement on a
special paragraph last year or on a Fact-Finding and Conciliation
Commission could be found, while 184 trade unionists had been
murdered. According to the speaker, this was because there were
too many companies implicated in the violence and repression and
because governments also guilty of serious violations of fundamen-
tal ILO Conventions feared to be next. In addition, some govern-
ments believed the claims that Colombia remained a fully function-
ing democracy, a view not shared by the speaker. If Colombia was to
be a functioning democracy it needed peace, and to achieve peace it
must break the cycle of impunity. As the State had proven itself
incapable of doing so unaided, that task still needed the support of a
Commission of Inquiry. Stating that those who preferred repression
and violence to dialogue and compromise benefited from the ILO’s
inaction, the speaker noted that 15 families controlled Colombia’s
capital. However, the ILO should put the interests of the working
people, free thinking people, democratic and peace loving people,
the poor and the unemployed, the socially excluded and the dis-
placed before the interests of the elites who had been responsible
for the disaster for decades.

The Government member of the United States stated that her
Government was deeply concerned about the violence against
trade unionists in Colombia and that it supported efforts to find so-
lutions, including the ILO’s Special Technical Cooperation Pro-
gramme for Colombia. It was urgently important to protect the
lives of trade unionists, to promote social dialogue, to combat impu-
nity, and to bring Colombia’s labour legislation and its implementa-
tion fully into conformity with the Convention. Her Government
believed that the Government of Colombia was committed to re-
storing the rule of law and to ensuring that all members of society
could exercise their rights under conditions in which personal safety
was guaranteed. There were indications that efforts to implement
that commitment were beginning to meet with some successes, but
much more needed to be done. The Government of Colombia was
urged to continue to cooperate with the ILO and to implement
without delay the recommendations of the Committee of Experts.

The Government member of Mexico stated that the information
supplied by the Minister of Labour had not only provided a detailed
reply to the comments of the Committee of Experts but had also
revealed the constructive attitude of the Government which every
four months and every year reported on the measures adopted and
the efforts made in order to guarantee the exercise of trade union
rights in conformity with Convention No. 87. Although the results
might have not fully met the Committee’s wishes, the speaker ac-
knowledged the positive trends presented by the Government rep-
resentative. The speaker also noted that the domestic situation in
Colombia was well known, which was an obstacle to the implemen-
tation of measures for the full enjoyment of trade union rights.
While she shared the concerns of the Worker members on the vic-
tims of violence, she associated herself with the point of view of the
Government representative that violence did not concern exclu-
sively trade unionists but affected all sectors of Colombian society.
The speaker considered that the Special Technical Cooperation
Programme for Colombia represented an ideal instrument for the
ILO to reach a solution to the problems affecting workers in Co-
lombia in the framework of its competence and in close collabora-
tion with the Government and workers’ and employers’ organiza-
tions. The speaker concluded by affirming that her delegation
considered that a Commission of Inquiry would not be appropriate
at this moment since the Special Technical Cooperation Pro-
gramme was in the process of being implemented and had begun to
produce results, thanks to the financial resources provided by the
ILO and other donors as well as the obvious willingness of the Gov-
ernment to implement this project.

The Government member of Denmark, also speaking on behalf
of the Government members of Finland, Iceland, Norway and Swe-
den, regretted that the Government had failed to adopt the draft
legislation prepared by the direct contacts mission in February
2000. This called into question the will and ability of the Colombian
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authorities to make significant progress to safeguard trade union
leaders’ rights to life, physical safety and freedom of association.
The Nordic countries continued to monitor closely the implementa-
tion of the ILO’s special cooperation programme for Colombia and
recognized the important role the ILO could play. She regretted
that the Governing Body had to deal with new and serious allega-
tions of violence, as reported in Case No. 1787 of the Committee on
Freedom of Association, while, at the same time, acknowledging a
certain progress in the last year. But still, 14 trade unionists killed
were 14 too many. She firmly condemned the continuous murders
and kidnappings of officials and members of trade unions and
urged the Government to take every possible measure to change
the situation of impunity that the perpetrators of these violations
enjoyed, in line with the recommendations of the June 2002 report
of the Committee on Freedom of Association. She endorsed the
suggestion, to have the case mentioned in a special paragraph.

The Government member of the Dominican Republic ex-
pressed great distress at the assassinations of trade unionists and
other Colombian citizens. He recalled that the case had been dis-
cussed by the Conference Committee on several occasions and that
the Government continued to indicate its interest in putting an end
to the violation of Convention No. 87 by informing the Committee
of the efforts deployed to resolve the situation. He stressed the im-
portance that the ILO continue to strengthen the Special Technical
Cooperation Programme for Colombia as he considered it as a vital
measure which would resolve the problem prevailing in Colombia.

The Government member of Germany took note of the state-
ment made by the Government representative and stated that the
situation with regard to violence committed against trade union
leaders and members was still very serious. He understood why the
Worker members perceived the information on the decrease of as-
sassinations as cynical. However, he also noted that the Govern-
ment representative had expressed his sincere regrets for every vic-
tim. With regard to the problem of impunity, he pointed out that
there was no law providing that perpetrators of crimes against trade
unionists should not be punished. Impunity was rather a problem in
practice that had several causes, such as the intimidation of judges.
Noting that several speakers had requested the establishment of a
Commission of Inquiry, he stated that this question was not within
the Conference Committee’s competence. To conclude, he ex-
pressed his view that the Committee should take into account the
clearly different attitude of the Government representative in com-
parison to that of the Government representative of Belarus dis-
cussed earlier, and as a result, the Committee should not reach the
same conclusions.

The Government member of Chile welcomed the information
presented by the Government member of Colombia. He shared the
concern and preoccupation with regard to the situation in Colom-
bia, as had been expressed by the group of Latin American and
Caribbean countries (GRULAC). The speaker indicted that the
Special Technical Cooperation Programme for Colombia was the
best contribution that could be made to ensure the application of
Convention No. 87 in the country.

The Government member of Uruguay highlighted the impor-
tance of the information supplied to the Conference Committee by
the Minister. The speaker was of the view that it was equally impor-
tant to take note of the progress made, whilst bearing in mind the
complexity of the situation. Cooperation with the ILO played a fun-
damental role in reaching real solutions to the difficult situation in
Colombia.

The Government member of Peru (Vice-Minister of Employ-
ment Promotion), expressed his support for the society and the
Government of Colombia with regard to the general violence, and
the loss of Colombian lives from all social classes. The speaker out-
lined the priority attached by the Government to the protection of
trade union leaders to whom large resources were allocated for
their protection. It was necessary to strengthen the Special Techni-
cal Cooperation Programme for Colombia undertaken by the ILO
to give an impetus to the mobilization of the entire society in sup-
port of peace.

The Government member of Italy stated that the situation in
Colombia was particularly preoccupying. He was of the view that it
was not appropriate to appoint a Commission of Inquiry. He indi-
cated that strengthening the technical cooperation programme with
the ILO would be preferable. He equally recommended that clarifi-
cations be made with respect to the provisions of the legislation of
Colombia on the right to strike in the public sector.

The Government member of Canada deplored the continuing
serious situation in Colombia, while recognizing that the Govern-
ment had achieved some progress in reducing violence against
trade unionists over the past year. The Government was urged not
to use emergency measures as an instrument to threaten and harass
trade unionists, and to avoid accusations of subversive activity that

de-legitimize trade union activity and expose trade unionists to at-
tack. The Government should establish and strengthen the relevant
institutions to end impunity. Failing to ensure full and impartial in-
vestigations perpetuated the violence. Further, the speaker urged
the Government to bring the legislation into line with international
labour standards and ensure its full implementation. She supported
the ILO Special Technical Cooperation Programme, as social dia-
logue and appropriate legislative measures would promote social
peace and she urged the Government of Colombia to cooperate ful-
ly with the ILO.

The Government representative stated that he had listened
carefully to all the interesting and enriching interventions made
during the discussion. Many of the interventions had to be inter-
preted in light of the information each one of the speakers was in a
position to obtain and evaluate. In this respect, the speaker pointed
out that a number of the interventions had referred to the conven-
ing of mandatory arbitration proceedings. The speaker indicated
that the number of conflicts submitted to mandatory arbitration
had indeed increased, but that their purpose was precisely to reduce
the direct interference of the administration in the solution of con-
flicts. Those who had been most interested in these types of manda-
tory arbitration were the workers: of 50 compulsory arbitration
proceedings, 47 had been at the request of the workers, and the
Ministry had simply approved their request. The speaker suggested
that the information, which the social partners wished to submit to
the ILO, be organized in a way as to find constructive solutions to
the problems.

The Government representative shared the deep concern about
the violence in Colombia. His Government was making serious ef-
forts to curtail the acts of violence against unionists. He pointed out
that the budget allocated to the protection of unionists was 15 times
higher than that allocated to the protection of judges. Taking into
account the efforts made regarding security issues, he was confident
that the progress observed in the last year would continue.

The speaker also reminded the Committee of the assassinations
of and violence against politicians that had occurred in Colombia:
the father of the President of the Republic had been assassinated,
the Vice-President had been kidnapped, as well as relatives of the
Minister of Education and the Minister of Culture. The list of civil
servants, including judges, who had been targets of violence was
considerable.

Regarding the observations of the Committee of Experts con-
cerning pending legislative amendments, the Government repre-
sentative pointed out that the number of discrepancies had been
gradually reduced from 20 to 13 and that three legal issues were
pending.

The Government representative emphasized that his Govern-
ment was fully committed to the ILO and had great expectations
for the strengthening of technical cooperation programmes. The
Government was grateful to the Employer and Worker sectors, in
spite of their differences, for the confidence they shared in the po-
tential of Colombia, and entreated all to join forces so that future
generations would inherit a better country.

The Worker members were of the view that their analysis had
been quite clear and that their legal reasoning was sufficiently de-
veloped for their voices to be heard. They underlined that spokes-
persons of quality were needed for the establishment of continued
social dialogue, but they stressed that it was of utmost importance
to keep those spokespersons alive. The Worker members recalled
that they had repeatedly denounced the fact that labour legislation
was not in conformity with Convention No. 87, which was further
aggravated by the adoption of new legislation, which was particu-
larly retrogressive. In practice, a retreat in trade unionism was not-
ed in Colombia: persistent attacks on trade union freedoms; obsta-
cles to collective bargaining; continued violence affecting the trade
union movement in particular, and a gross impunity of crimes com-
mitted against workers. Whilst fully aware that the decision with
regard to a Commission of Inquiry was not up to the Conference
Committee, the Worker members requested the immediate discus-
sion by the Governing Body of the proposal to appoint a Commis-
sion of Inquiry for Colombia and stressed the importance of ensur-
ing that all efforts be made aimed at reaching the acceptance of this
proposal. They expressed the view that a Commission of Inquiry
rather than technical cooperation was the only measure that would
lead to an improvement of the situation. Finally, they requested
that the conclusions reached on the case be inscribed in a special
paragraph of the Committee’s report.

The Employer members stated that improvements in several ar-
eas were necessary in the present case, mainly with regard to the
prevailing violence, which was at the core of the problem. In partic-
ular, the issue of impunity needed to be addressed, a problem of
practice and not of law which had many causes. The Employer
members supported neither the proposal to include a special para-
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graph in the report of the Conference Committee nor the establish-
ment of a Commission of Inquiry by the Governing Body in order
not to weaken the position of the Government in solving the prob-
lem of violence.

The Committee noted the information provided by the Govern-
ment representative and the discussion which followed. The Com-
mittee noted that the comments made by the Committee stressed
the very large number of assassinations of and acts of violence
against unionists and the absence of prosecution of their perpetra-
tors on the one hand, and specific legal infringements to the right of
workers organizations to freely exercise their activities, on the
other. The Committee noted that the Committee on Freedom of
Association had examined the complaints concerning assassina-
tions and acts of violence against unionists. The Committee noted
with deep concern the dramatic situation of violence.

The Committee firmly condemned once again the assassination
and abduction of unionists and the abduction of workers and em-
ployers, and recalled that workers’ and employers’ organizations
could only exercise their activities freely and effectively in a climate
devoid of violence. In this respect, the Committee requests the
Government once again to reinforce the necessary institutions in
order to put an end to the situation of impunity, which is a serious
obstacle to the free exercise of the freedom of association guaran-
teed by the Convention.

The Committee urged the Government to immediately take the
necessary measures to put an end to this situation of insecurity so
that workers’ and employers’ organizations could fully exercise the
rights they are entitled to under the Convention, by restoring re-
spect for fundamental human rights, in particular the right to life
and security.

Noting the complaint filed in June 1998 under article 26 of the
ILO Constitution, which referred in particular to the climate of vio-
lence against unionists, the Committee expressed the hope that the
Governing Body would take the appropriate measures – as to the
nature of which various opinions were expressed – in order to con-
tribute to restoring a climate of non-violence which is a prerequisite
for the full exercise of freedom of association.

The Committee addressed an urgent call to the Government to
immediately take the measures necessary to guarantee the full im-
plementation of the Convention in both law and practice. The
Committee requested the Government to provide a detailed report,
including an exhaustive reply to the comments made by trade
unions, so that the Committee of Experts could once again examine
the situation at its next meeting, and expressed the hope that it
would be able to observe tangible progress in the very near future.

The Worker members wished to stress two points. First, they did
not consider it appropriate to mention in the conclusions that vari-
ous views had been expressed with respect to the measures to be
proposed to the Governing Body and they considered that the
Commission of Inquiry remained the only measure to put an end to
the climate of violence in the country. Furthermore, the reticence of
the Employer members to firmly condemn the situation, which had
damaging effects for trade unions as for employers, seemed to be
incomprehensible, mostly in view of the gravity of this case in com-
parison with other cases, where the use of a special paragraph had
been made. They expressed in the most unequivocal terms that the
ILO could not have double standards.

The Employer members again emphasized that they did not sup-
port the proposals of a special paragraph, nor the establishment of a
Commission of Inquiry by the Governing Body, because they be-
lieved that technical cooperation was the better instrument to at-
tain the objectives. They reiterated that their position could not
have come as a surprise, as the Employer members had already ex-
pressed this view the year before. The situation could not simply be
improved by changing laws, but was much broader and the ILO’s
Special Technical Cooperation Programme should be supported.

Following the adoption of the conclusions on the application of
Convention No. 87 in Colombia, the Worker members wished to
make a statement and asked that this be transmitted to the Direc-
tor-General and included in the report as an explanation of their
support, in a spirit of cooperation proper to this tripartite body, of
the conclusions on the case discussed.

The Worker members remained convinced that it would have
been appropriate, despite the statements made by the Government
representative, if the Governing Body could have asked the Office
to establish a Commission of Inquiry in Colombia. This was not
meant as an act of hostility towards the Government but as a reflec-
tion of a profound concern about the impunity, the violence and the
assassinations that militants and trade union leaders were victims
of. It was deplorable that the politicization of this case had led to
the acceptance of the fact that the continuous loss of lives of people,
including those of trade unionists, had become an ordinary point on
the agenda of this Committee every year. It should be clear that it

would never become an ordinary agenda item on this Committee
for the Worker members.

The Worker members deeply regretted that the adopted conclu-
sions were not taken up in a special paragraph. With such conclu-
sions, it seemed that double standards were being used, undermin-
ing the moral authority of this Committee and the supervisory
system. The fact that this was actually a barely hidden objective for
some only aggravated the incapacity of this Committee to judge in
this case. The continuous failure to implement the Convention was
the absence of the adoption of adequate measures to guarantee re-
spect for elementary freedoms, such as the right to life, which were
sine qua non for freedom of association. This was a case of continu-
ous failure that had cost the lives of hundreds of people per year
and affected thousands of others in their professional lives.

The Worker members welcomed the commitment of all those
trade unionists but also the employers concerned about the produc-
tion of goods and services respectful of social rights, civil servants
and politicians, who continued to fight against the violence and the
impunity, and in favour of freedom of association, collective bar-
gaining and the right to strike. A special paragraph would have
been, rightly so, an encouragement and an act of solidarity with
those who were fighting on a daily basis in their own area for anoth-
er kind of world. This other kind of world remained possible but,
without doubt, it should have been stated more loudly.

The Employer members noted the views of the Worker mem-
bers. They said that they stood by their earlier statement and con-
sidered that some concrete proposals made during the discussions
of the day before were not useful in helping the Government of
Colombia in its efforts to improve the situation. They were con-
vinced that the steps the Employers had proposed were more ap-
propriate in the situation.

Cuba (ratification: 1952). A Government representative re-
ferred to the observation by the Committee of Experts which con-
sidered that the explicit reference in the legislation to the Confeder-
ation of Cuban Workers constituted a restriction of freedom of
association. She indicated that the rights of assembly, demonstra-
tion and association enjoyed by workers, as well as the recognition
of the independence of trade union organizations, were set out in
the Constitution. The fact that in Cuba there was a single trade
union confederation to which the 19 national branch unions were
affiliated was not a result of government imposition or legislative
enactment, but of the tradition of unity in the workers’ movement
in Cuba which went back to the end of the nineteenth century and
had been strengthened by the workers’ struggles and claims for
over a century, leading to the establishment of the Confederation of
Cuban Workers in 1939 by the will of the workers. The desire for
unity in the workers’ movement had been reiterated and strength-
ened in all the congresses held by trade union organizations. The
legislation had merely confined itself to recognizing the existing de
facto situation.

Legislative Decree No. 67 of 1983 respecting the organization
and operation of central state administrative bodies had been re-
pealed in so far as it referred to the Ministry of Labour and Social
Security by provision 6 of Legislative Decree No. 147 of 21 April
1994, which had been sent to the Office with the report for that year.
What the Committee of Experts described as trade union monopo-
ly was a distortion of the real situation of trade unionism in the
country. Although there was a single trade union confederation by
the will of the workers, this was not the only body for the participa-
tion of the trade union movement in decisions on matters affecting
workers. The 19 occupational trade unions constantly participated
at the various levels of the structure, from the national level down
to the first level, without any interference or prohibition, through-
out the process of taking decisions which affected workers, right
from the central state administrative bodies to the enterprise level.

Legislative Decree No. 229 of 1 April 2002 had repealed the pro-
visions of Legislative Decree No. 74 of 1983 respecting collective
labour agreements and it contained provisions conferring upon en-
terprise administrations and trade union organizations the right of
participation in the determination of fundamental aspects such as
employment conditions and other conditions of work through col-
lective labour agreements which were adopted at all workplaces,
including mixed enterprises and enterprises with foreign capital,
following their discussion and approval by workers’ assemblies in
which their content and the obligations and duties of the parties
were discussed.

Neither the Labour Code nor its supplementing legislation set
out requirements or conditions for the establishment of trade
unions. These existed and achieved recognition by workers and en-
terprise management through the activities that they carried out on
a daily basis at the workplace. There was no body or department in
the state administration which registered or approved the establish-
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ment of trade unions. The Labour Code provided that all workers
without prior authorization enjoyed the right to organize freely and
to establish trade union organizations, which was in conformity
with the Convention. The structure, principles, statutes and by-laws
governing trade union activities were discussed and approved by
the trade unions themselves in the assemblies that they held regu-
larly in accordance with their own interests and without any inter-
ference. The workers proposed and elected their respective leaders
in assemblies held at the workplace. Trade unionism in Cuba was
organized as a reflection of the unity of the workers themselves and
was not imposed or modified by the legislation.

The Labour Code was undergoing a process of revision due to
the need to adapt it to the changing socio-economic conditions of
production and the current situation of the country. The
XVIIIth Congress of the Confederation of Cuban Workers had
adopted a resolution in which it agreed to hold a discussion in the
workplaces of the country through the holding of workers’ assem-
blies to consult on the content and proposed changes to the Labour
Code. The Government was respecting the right of the workers to
be consulted on the new Labour Code, which would govern their
rights and duties, as well as those of enterprises, and would estab-
lish the principles on which industrial relations in the country would
be based.

The case of the Committee on Freedom of Association to which
the Committee of Experts referred had been examined by the Gov-
erning Body in March 2003 and the reply had been adequately re-
flected. The persons referred to in the case were not undertaking
trade union activities in any workplace in the country, were not
workers as for some years and through their own will they had not
been in an employment relationship with any entity in the country,
had not been put forward or elected in any workplace, did not lead
or represent any group of workers and were not therefore trade
unionists.

The Worker members recalled that the Cuban trade union
movement had a long and rich experience and had played a funda-
mental role in the emergence of social rights in Cuba. However, for
many years the Committee of Experts had consistently denounced
the failure to comply with the principles of freedom of association
and had emphasized in particular the existence of a trade union
monopoly in Cuba. The adoption of legislative Decree No. 67 of
1983 and the Labour Code of 1985 had only made things worse. On
several occasions, the Committee on Freedom of Association had
also found that the existence of a trade union monopoly in law as
well as in fact was contrary to the principles of freedom of associa-
tion, especially when trade union pluralism was not allowed. A few
years ago, the Conference Committee had examined the facts
which were being reiterated before it today, that is the refusal to
grant recognition and accreditation to an independent trade union,
searches carried out in trade unionists’ houses, harassment, deten-
tion, etc. In fact, since last March three trade union leaders of the
Single Council of Cuban Workers (CUTC) had been detained and
one of them was in a serious state of health. Trade union training
materials, as well as certain assets had been seized. These leaders
had been imprisoned because they had expressed their belief that a
more just society which respected the rights of workers would allow
the establishment of trade unions which could express themselves
freely. On this subject, the Committee on Freedom of Association
had noted that the CUTC had made an application for accredita-
tion to the Cuban authorities.

The principles guaranteed relating to freedom of association
were universal. For many years, both the Committee of Experts
and the Committee on Freedom of Association had requested the
Government to amend the legislation to bring it into conformity
with the spirit of Convention No. 87. If the principles of freedom of
association were not protected, it would also be difficult to give ef-
fect to the other fundamental rights guaranteed by ILO Conven-
tions. The discussion in the Governing Body last March had reaf-
firmed that the Government of Cuba did not respect these
principles. The Worker members requested the Government to
amend its legislation so as to guarantee the existence of trade union
pluralism in Cuba. They also called for an end to threats and harass-
ment against Cuban trade union officers, for the respect of the prin-
ciples of freedom of association, including the recognition of all
trade union organizations, and for the immediate release of the de-
tained trade union officials. Recalling that the Committee of Ex-
perts had been making comments for many years on the failure of
Cuba to apply Convention No. 87, they emphasized that a direct
contacts mission should visit Cuba.

The Employer members recalled that the Committee had dis-
cussed this case on many occasions over the years. They observed
that the issue of trade union monopoly had been a common prob-
lem in many States when the world had been divided into two blocs.
Nevertheless, there were still some pockets of resistance. Trade

union monopoly enshrined in law had always been considered as a
violation of freedom of association by the ILO supervisory bodies.
Reference made to a particular trade union by name prevented the
establishment of new trade unions in law and in practice. The state-
ment of the Government representative that the law reflected the
will of the workers was an old excuse and did not justify the refer-
ence made by the law to a single trade union confederation by
name. The Convention required that workers should have the op-
portunity to establish other organizations if they so wished, so that
trade union pluralism would be possible in all cases. Trade union
monopoly had existed in Cuba in law and in practice for many de-
cades and Legislative Decree No. 67 of 1983 conferred on the Con-
federation of Cuban Workers the right to represent the country’s
workers in Government bodies. This was a clear case of violation of
freedom of association and, as the problem had persisted for many
years, it would be appropriate to have a direct contacts mission in
order to examine ways of resolving the matter.

The Employer member of Cuba, referring to his experience in
his shipowners’ group Antares, indicated that he would describe in
all honesty how things worked in his country. His group consisted of
six enterprises and five shipping companies, employing 5,900 sea-
farers and 7,000 workers on shore, all freely affiliated to the Mer-
chant Marine, Ports and Fishing Union. He said that one of the fun-
damental rights in his country was that employment was
guaranteed. In all cases, access to a job was carried out on the basis
of the formulation and signature of an employment contract regu-
lated by the Labour Code, and he added that in his group all the
workers enjoyed contracts of employment without limit of time in
accordance with their skills. In each enterprise, the trade union
leaders and the director had signed and approved a collective
agreement establishing, in accordance with the characteristics of
each establishment, the rights and duties of the employers and the
workers. This not only formally complied with national law, but the
analysis and discussion of the relevant provisions with the workers
meant that they were well informed and discharged their work with
greater efficiency so that, in the end, everyone came out a winner.

He had decided to take the floor in view of the allegations made
that his country was violating freedom of association. In this re-
spect, he indicated that when a seafarer or his family required assis-
tance, or on the occasion of one of the cyclones which had swept
over his country in recent years, the only support was the Merchant
Marine, Ports and Fishing Union, which was the only organization
to which the workers in his group were affiliated. No other trade
union had ever been presented.

He added that many anti-Cuban groups established and fi-
nanced supposed associations with a view to disseminating false
and distorted information on violations of every nature in his coun-
try, thereby endeavouring to justify the continuation of the block-
ade which had lasted for over 40 years. Shipping enterprises had
experienced many economic difficulties as a result of the blockade.
He hoped that the members of the Committee would come to know
the truth.

The Worker member of Cuba indicated that the Labour Code in
his country referred to the Confederation of Cuban Workers as the
only central trade union organization existing when it had been
adopted, a situation which remained unchanged. The Confedera-
tion had been established in 1939, namely 20 years before the tri-
umph of the Revolution, and was not therefore a creation of Cuban
socialism. The Government had proposed to revise the current La-
bour Code to adapt it to the economic and social changes which had
occurred and to the recommendations of the Committee of Experts
on various Conventions. He recalled in this respect that it was usual
practice for the workers to approve the principal laws and legisla-
tion which concerned them. Although the workers had accepted
the proposed revision of the Labour Code, it should be recalled that
this was a long and complex process. He added that in his country
trade unions were in operation in all workplaces and that workers
enjoyed the right to establish trade unions without the authoriza-
tion of the Government or the requirement to register them with
any Ministry. Moreover, no organization intervened in their elec-
tions or inspected them. The recognition of trade union organiza-
tions formed part of the right to be represented through elections
held by the workers in first-level assemblies and then by secret bal-
lot. All workers could have their names put forward, but those who
had not been put forward or elected could not act as workers’ repre-
sentatives. The persons to whom reference had been made as trade
union leaders during the discussion had not been elected by any
worker in his country. As a result, they were not imprisoned be-
cause they were trade union leaders, but because they had violated
laws adopted by the people of Cuba in defence of their sovereignty
and self-determination.

The Government member of Zimbabwe fully associated himself
with the statement made by the Government representative of
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Cuba and noted that there was good progress on the issues raised
by the Committee of Experts. For instance, Cuba was reviewing its
legislation to address the concerns raised with respect to trade
union monopoly. With regard to the CUTC, he fully supported the
Government’s view that this group did not represent any workers in
Cuba and its activities concerned non-labour issues. A direct con-
tacts mission would be inappropriate in light of the information
provided according to which Cuba was preparing legislation to ad-
dress any shortcomings.

The Worker member of Colombia recalled that freedom of asso-
ciation was intimately linked to full observance of human rights and
called upon the Government of Cuba to respect those who had de-
cided to establish new workers’ organizations outside the existing
confederation. Indeed, a significant number of workers had estab-
lished their own organization and claimed the right to be recog-
nized, to represent their members and to enjoy within the country a
space for political organization without the fear of being labelled
counter-revolutionaries. Over and above the support that his orga-
nization had always demonstrated for social progress in Cuba, it
was absurd to deny the right of a group of workers to democratic
organization, and it was even more serious that their leaders had
been condemned to prison for 25, 20 and 15 years respectively, as
had occurred to Mr. Pedro Pablo Álvarez Ramos, Mr. Oscar Espi-
nosa Chepe and Mr. Carmelo Díaz Fernández, the leaders of the
CUTC. He called upon the Government to recognize the CUTC,
release the detained trade unionists and other political prisoners
and reform its anti-democratic policies which, through acts such as
the recent executions, were giving rise to a climate of deep-rooted
divergence with those who, like himself, refuted the application of
the death penalty under any pretext.

The Worker member of Uruguay, referring to the comments of
the Committee of Experts concerning the alleged situation of trade
union monopoly in Cuba, said that in practice this was the result of a
free decision by Cuban workers who considered the Confederation
of Cuban Workers as their legitimate representative. He said that in
his country, where freedom of association did not exist, it was be-
lieved that trade unionists were created from the bottom up, namely
starting with the workers. The main challenge faced by new supposed
trade union organizations in Cuba was not related to the law, but to
achieve support from Cuban workers, which was far from becoming
a reality. This issue went beyond the revision of the Labour Code,
which was being discussed by the workers. Emphasis should be
placed on the broad participation of the workers in the assemblies, an
aspect which the world trade union movement should follow: the real
participation of the workers in decision-making processes.

The Worker member of Brazil said that in her view there was
freedom of association in Cuba. Workers in Cuba could choose
their trade union organizations, disseminate information, elect
their representatives, undertake consultations on economic plans
and put forward their claims. Trade union organizations were an
effective force with their own political space and economic influ-
ence, and enjoyed freedom of expression. The fact that they consti-
tuted a single system did not run counter to democracy or freedom
of association. In her view, there was no freedom of association if
there was no unity among workers. Freedom existed when there
were different opinions and the majority view was selected by vot-
ing. This happened in all democracies. A multiplicity of representa-
tion was equivalent to the non-existence of democracy, which was
the same as having no representation. In such cases, workers would
be divided in relation to their employers and the Government. The
CGT in Brazil defended unity of representation of workers as it
considered it to be the best form of democracy.

The Worker member of France said that the application of Con-
vention No. 87 in Cuba was an issue that reappeared periodically
before the Committee and that, in general, dialogue on this issue
fell on deaf ears. The Government had repeated its usual argu-
ments before the Committee, with few variations. The supervision
of the application of Convention No. 87 was not only normal, but
necessary. The Government nevertheless turned a deaf ear to the
clear and precise requests made both by the Committee of Experts
and the Committee on Freedom of Association. Trade union plural-
ism should be possible in practice as well as in law. The current situ-
ation was contrary to the spirit of Convention No. 87 and in practice
made it impossible to accredit trade unions outside the rules estab-
lished by the Government, especially in the Labour Code. Freedom
of association could be exercised only in the presence of other civil
rights and liberties. Governments and employers did not have the
right to exercise pressure on trade unionists, who should be able to
organize their activities independently and democratically. He con-
demned the detention and sentencing of trade union officials to
heavy penalties under false pretexts.

The General Confederation of Workers (CGT) of France had
already indicated its concern to the CTC over the increasingly

heavy climate of repression and the detention since March of three
trade union leaders. On this subject, he called for the release of
those detained. Since its establishment, the CTC had defended
many principles, including the abolition of capital punishment on
political or penal grounds and the abolition of custodial sentences
for the exercise of trade union or political activities. The calls for
clemency and reasonableness made by the CGT had remained un-
heard. He stated that he hoped that freedom of association, of ex-
pression and of trade union and civic freedoms would be exercised
without restriction very soon in practice as well as in law. The CGT
of France stood behind the Cuban peoples and opposed the block-
ade, yet, nothing could justify the denial of the right to freedom of
association in the country and he hoped that the Government
would accept a direct contacts mission and the cooperation of the
Office in the context of the reform of the Labour Code. He also
hoped that this reform would take into account the principles set
out in Convention No. 87.

The Worker member of Italy stated that Convention No. 87 was
being violated in Cuba in law and in practice. The Committee of
Experts’ report had cited the recognition in law of a single trade
union confederation as a violation of Convention No. 87. The ICF-
TU had presented a complaint concerning the heavy prison sen-
tences imposed upon trade unionists and the fact that two security
agents had infiltrated an independent trade union and had testified
against the unionists in the trial. Among the 78 persons arrested
and sentenced to long jail terms, there were several independent
labour activists: Pedro Pablo Álvarez Ramos (CUTC), Iván
Hernández Carrillo (CONIC), Carmelo Díaz Fernández (CUTC),
Héctor Raúl Valle Hernández (CTDC), Oscar Espinosa Cheper
(CUTC) and Nelson Molinet Espino (CTDC).

Another form of violation of freedom of association was reflect-
ed in the job practices in multinational enterprises in Cuba. There
were currently some 400 economic associations involving foreign
investors with nearly $1.8 billion in promised and delivered invest-
ment. Workers who wanted to work in these enterprises had to pass
an ideological test foreseen in the law. The fact that workers had to
be politically acceptable to be allowed to work was a clear violation
of freedom of association. The ICFTU was deeply concerned over
developments in Cuba and requested the immediate release of the
jailed independent activists.

An observer representing the Latin American Central of Work-
ers (CLAT), speaking with the permission of the Officers of the
Committee, indicated that the report of the Committee of Experts
should incorporate the recent events, including the detention of
various “dissidents”, including four leaders of an organization of
workers affiliated to the CLAT and to the WCL, and their subse-
quent conviction to 26, 25, 20 and 16 years of imprisonment, respec-
tively. The accusations had been based on three allegations: (1) re-
lations with organizations opposing the Cuban Revolution, such as
the CLAT and the WCL; (2) maintaining links with officials of the
United States; and (3) receiving financial aid from organizations in
the above country. The second and third allegations were false and
coincided with those generally used against those who opposed the
Cuban Government. The leaders had received financial aid, but it
had come from the CLAT and the CNV from the Netherlands. He
asked whether freedom of association, of expression and pluralism
were rights that could be violated by certain governments and
which had to be rebuffed in view of the threat of being considered
counter-revolutionary; whether justice could exist without freedom
and whether, in order to function, a workers’ organization had to
obey the Government. He demanded that the leaders be released
and allowed to express freely their disagreements in a context of
civilized cohabitation.

The Government member of the Syrian Arab Republic fully
supported the statement made by the Government representative
of Cuba and emphasized that the fact that a worker was in prison
did not mean that he was detained because of trade union activities
and special care should be taken to verify that this was the case. He
suggested that the dialogue with Cuba should continue, but without
interference in the country’s domestic affairs.

Another Government representative of Cuba, (the Minister of
Labour and Social Security of Cuba) supported the truth and em-
phasized in the first place that there was no violation of the Conven-
tion in Cuba. To understand what was being termed a trade union
monopoly it was necessary to go back to the years 1938 and 1939,
when the workers chose the Confederation of Cuban Workers as
their representative. Nevertheless, he indicated that a process of
reform of the Labour Code was currently being carried out. He
emphasized the valuable cooperation of the ILO, which was partic-
ipating in this process, and indicated that the Labour Code would
be brought into conformity with Convention No. 87 and other Con-
ventions. He considered that the discussion had been politicized by
certain Worker and Employer members who had confused the situ-
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ation with other issues that were currently being used to demean
the Cuban Revolution and undermine its resistance. There was a
clear intention to destroy the Revolution. He said that the Govern-
ment was obliged to apply corrective measures to traitors who
served foreign interests. Nevertheless, he believed that this was not
a matter to be examined by the present Committee. The persons
who were being referred to had been judged and sentenced for en-
deavouring to destabilize the country with the assistance of a for-
eign power in violation of the laws of Cuba.

The history of Cuba was clear and unequivocal with regard to
the participation of workers. There was no violation of Convention
No. 87. The process of reforming the Labour Code would be carried
out with the support of workers convened in assemblies and would
be examined in Parliament, in which the various positions to
strengthen the sovereign State, which was a socialist State, would
be democratically discussed. He called upon the Committee to have
faith and considered that it was not necessary to adopt measures of
any other nature. Freedom of association and trade union democra-
cy existed in Cuba because the Cuban Revolution safeguarded the
human rights of the people of Cuba and all Cuban trade union lead-
ers were the legitimate representatives of the workers. The Com-
mittee should not allow itself to be manipulated.

The Government member of the United States responded to
some of the comments made by the representative of the Cuban
Government and several other speakers concerning the nature of
the CUTC and its alleged funding by the United States. She said
that the allegations were not true. The CUTC was an independent
organization affiliated with the WCL and the CLAT with close to
4,000 registered members in 14 provinces. Its leaders had been ha-
rassed, threatened and arrested because they had the courage to
challenge the trade union monopoly enshrined in Cuban law. Both
the Committee of Experts and the Committee on Freedom of Asso-
ciation had been clear and consistent in calling on the Government
to repeal the provisions of its law that established this monopoly
and to guarantee freedom of association in practice. The Cuban
Government had consistently ignored these requests and she urged
the Committee to remain strictly focused on the facts of the case.

The Worker Member of France, referring to the intervention by
the Minister of Labour and Social Security of Cuba, said that it was
totally unacceptable to insult Worker members or any other mem-
bers of the Committee.

The Employer members noted with great surprise the position
adopted by the Employer member of Cuba praising the freedom of
Cuban workers and added that this Committee was not the appro-
priate forum to discuss the value of a revolution. With regard to the
statement made by the Government representative, they noted that
he had complained about politicizing the discussion and then had
gone on to deliver a demagogic political speech. With reference to
the statement made by the Government representative about the
ongoing reform of the Labour Code, they noted that no copies of
the draft law had been submitted to this Committee or the Commit-
tee of Experts. This would have been a minimum condition for a
constructive dialogue and cooperation. The Government represen-
tative had also affirmed that new trade unions were being estab-
lished. In such a case, a direct contacts mission would be useful and
helpful to clarify the situation and promote progress in the right
direction. They requested the Government to consider accepting
such a direct contacts mission.

The Worker members indicated that information brought to the
attention of the Committee, especially the detentions since last
March of three trade unionists for their trade union activities,
showed the relevance of the matters raised by the Committee of
Experts for many years, namely the existence of a trade union mo-
nopoly in practice as well as in law and the failure to respect the
principles of freedom of association. They called for the legislation
to be amended, for workers to be able to choose freely their trade
union organization and for the detained trade unionists to be re-
leased immediately. In view of the fact that this was a situation of
constant violations of freedom of association, they also requested
that a direct contacts mission visit the country in order to find solu-
tions to the problem of the application of Convention No. 87, espe-
cially with respect to the reform of the Labour Code. They called
upon the Government to consider this proposal.

The Government representative of Cuba, referring to the call by
the Worker and Employer members for a direct contacts mission,
recalled that her country had received ILO technical assistance on
many occasions. Cooperation was currently being provided with
regard to the amendment of the Labour Code. The Multidisci-
plinary Advisory Team in Costa Rica had visited the country on
various occasions. This year it was planned to hold a seminar on the
reform of the Labour Code with the participation of many jurists,
trade union representatives and interest groups created in the coun-
try. The Labour Code was currently undergoing a process of consul-

tation with workers. The collaboration of the ILO was appreciated,
but a direct contacts mission to verify compliance with the Conven-
tion would not be accepted. Her country was complying with its re-
porting obligations and had always provided information to the Of-
fice. Her country accepted collaboration with the ILO, just as it had
been doing up to now.

The Committee noted the oral statement by the Government
representative and the discussion that followed. The Committee
noted with concern that the comments of the Committee of Experts
referred to the impossibility of trade union pluralism as a result of
the imposition in the Labour Code of the trade union monopoly of
the Confederation of Workers, which was entrusted with the repre-
sentation of workers in the country. The Committee noted that the
Committee on Freedom of Association had examined cases related
to the non-recognition of independent trade union organizations, as
well as to threats, detentions and pressure against trade unionists.
The Committee emphasized that this situation was incompatible
with the provisions of Convention No. 87. The Committee empha-
sized the importance of the full respect of civil liberties for the exer-
cise of trade union rights.

The Committee urged the Government to modify national law
and practice in the near future in order to recognize the right of
workers to establish organizations of their own choosing in condi-
tions of full security, including organizations independent of the es-
tablished structure, if they so wished. The Committee urged the
Government to take immediate measures for the release of the de-
tained trade unionists and the recognition of trade union organiza-
tions. The Committee also requested the Government to accept a
direct contacts mission with a view to verifying the situation “in
situ” and cooperating with the Government and all the organiza-
tions of employers and workers concerned in order to ensure the
application of the Convention in both law and in practice. The
Committee also requested the Government to send a detailed re-
port for the next session of the Committee of Experts. The Commit-
tee expressed the firm hope that it would be able to note tangible
progress in the near future.

The Worker members stated that they fully agreed with the con-
clusions. In the light of the Government’s attitude, they indicated
that they would normally have asked for a special paragraph to be
included in the report on this case. However, as it was not the Com-
mittee’s practice to include such a paragraph during a first discus-
sion, they requested that the case be included in the next report of
the Committee of Experts so that it could be examined by the Con-
ference Committee once again next year.

The Worker member of Uruguay expressed disagreement with
the Committee’s conclusions on the grounds that they were more
severe than those adopted on the case of Myanmar.

The Government representative of Cuba expressed his dis-
agreement with the conclusions, as they did not reflect the real situ-
ation. He therefore rejected them.

In a subsequent sitting of the Committee, another Government
representative of Cuba stated that her Government could not ac-
cept document PV.4 for the same reason that it could not accept the
conclusions, which did not take account of the proceedings and
were largely not objective. The Committee’s conclusions on the ap-
plication by Cuba of the Freedom of Association and Protection of
the Right to Organise Convention, 1948 (No. 87), in her opinion,
were unbalanced, included issues which went beyond the Commit-
tee’s mandate, and did not reflect the diversity of the opinions ex-
pressed by the members of the Committee and by her Government.
Her Government did not accept the practice followed in this Com-
mittee in this and other cases resulting in the adoption of the con-
clusions which only took into account the opinions of the spokes-
persons who, in turn, disregarded the criteria advanced by various
members of their groups. It is unacceptable that the conclusions in
the case of Cuba have not been subjected to any modification or
adjustment in view of the diversity of opinions expressed by the
members of the Committee and by the representative of the Gov-
ernment. She insisted on the need to revise the methods of work of
this Committee in order to make the results more constructive, ob-
jective and impartial.

The Government representatives of Venezuela, Belarus, India
and Ethiopia supported the declaration made by the Government
representative of Cuba.

Ethiopia (ratification: 1963). The Government supplied the fol-
lowing information.

During the past three years, the Government and the social part-
ners have jointly undertaken the review of the Labour Proclama-
tion, with due attention given to the need to bring the law into con-
formity with the provisions of ratified ILO Conventions.  The
resulting amendments, including those pertaining to the case before
the Committee of Experts, are now before the Council of Ministers,
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which is expected to present its recommendations to Parliament for
enactment into law.

1. Article 2 of the Convention. Right of workers without
distinction whatsoever to join an organization of their own
choosing

The draft amendment contains, in line with the Committee’s rec-
ommendation, new provisions which allow union diversity in an
undertaking, and which read as follows:

Sub-Articles (1) and (2) of Article 114 are hereby deleted and re-
placed by the following new sub-Articles (1) and (2), and the following
new sub-Article 7 is added to this Article.

1. A trade union may be established in an undertaking where the
number of workers is ten or more, but the number of workers in a
trade union should not be less than ten.

2. Workers who work in undertakings which have less than ten workers
may form a general trade union, provided, however, that the number
of the members of the union shall not be less than ten.

...

7. Notwithstanding sub-Article 4 of this Article, any employer may join
an established employers’ federation.

2. Article 2 and 10. Restrictions on the right to unionize of
teachers and civil servants

The new law for state administration employees has already
been issued and entered into force. The Constitution fully guaran-
tees the right to freedom of association. Accordingly, teachers are
free to form associations and promote their occupational interests
and, of course, they are exercising such rights. Those teachers who
are working in government institutions are governed by the Civil
Servants Law, while those working in private undertakings are gov-
erned by the Labour Law.

There are also specific laws and regulations which govern the
employment conditions of the judges and prosecutors. These in-
clude the Judicial Administration Commission Establishment Proc-
lamation No. 24/1996 and the Federal Prosecutor Administration
Council of Ministers Regulations No. 44/1998.

3. Article 4. Administrative dissolution of trade unions

With regard to this issue, the draft amendment would vest the
power of cancellation in the courts, and therefore an administrative
agency does not have the authority to dissolve trade unions. The
amendment agreed by the Council of Ministers reads:

Article 120:

The Ministry may apply to the competent court to cancel the certifi-
cate of registration of an organization on any one of the following
grounds (as contained in section 120(a)-(c)).

4. Articles 3 and 10. Right of workers’ organizations to organize
their programme of action without interference by public
authorities

With regard to the ban on strikes, the draft amendment of the
Labour Law has excluded most of the services mentioned by the
Committee from the list of essential services, except very few which
are considered as essential, taking into account the particular cir-
cumstances prevailing in the country. In Ethiopia such services are
underdeveloped and no other alternatives exist from the private
sector. Ethiopia’s current limited resources and the underdevel-
oped infrastructure cannot afford interruptions of such services
which would have a devastating impact on the economy and the
well-being of the society. The amendment agreed by the Council of
Ministers reads:

Sub-Article 2(a), (d), (f) and (h) of Article 136 are hereby deleted and
Sub-Article 2(a), (d) and (h) are replaced by the following new sub-Arti-
cle 2(a), (d) and (h), and sub-Article 5 is hereby deleted and replaced by
the following new sub-Article 5.

a. air transport;

d. urban bus services and filling stations;

h. telecommunication services.

...

5. “Strike” means the slow down of work by any number of workers in
reducing their normal output on their normal rate of work or the tempo-
rary cessation of work by any number of workers acting in concert in or-

der to persuade their employer to accept certain labour conditions in con-
nection with a labour dispute or to influence the outcome of the dispute.

Concerning labour disputes, the draft amendment of the Labour
Law has included a proposal that labour disputes may be submitted
to the Labour Relations Board for arbitration by either of the dis-
puting parties, but the decision of the Board may not be binding.
The proposed amendments read:

Article 153 is hereby deleted and replaced by the following new Arti-
cle 153:

153 Decision of the Board

...

Decision of the Board may be appealable.

The following sub-Articles (1), (2) and (3) of Article 154 are hereby
deleted and replaced by these new sub-Articles (1), (2) and (3).

1. In any labour dispute case an appeal may be taken to the Federal High
Court by an aggrieved party on questions of law or fact, within thirty
(30) days after the decision has been read to, or served upon, the par-
ties whichever is earlier.

2. The court shall have the power to uphold, reverse or modify the deci-
sion of the Board.

3. The court shall give its decision within 30 days from the date on which
the appeal is submitted to it in accordance with sub-Article 1 of this
Article.

A Government representative (the Minister of Labour and So-
cial Affairs) referred to the major achievements his country had re-
corded in implementing the principles and objectives of the ILO.
To date, his country had ratified 19 ILO Conventions and with the
ratification this year of Convention Nos. 29 and 182, it had ratified
all the fundamental Conventions. In addition, his country was in the
process of amending its labour legislation. This extensive amend-
ment process was addressing the concerns of the Committee re-
garding trade union diversity, administrative dissolution of trade
unions and the scope of the right to strike. He informed the Com-
mittee that the amendments to the Labour Proclamation were now
before the Council of Ministers for adoption and submission to Par-
liament for enactment. He indicated that, in line with the Commit-
tee’s recommendation, the text of the draft amendment of sec-
tion 114(1)(2) permitted union diversity; section 120 completely
prohibited administrative dissolution of trade unions;
section 136(2)(a)(d)(h) limited the ban on strikes to only essential
services rendered to the general public; the scope of the definition
of “essential services” had been narrowed down to include only the
most essential ones by excluding railways, banks, postal and inter-
urban bus services from the list of essential services. In respect of
labour dispute settlement mechanisms, the existing Labour Law
stipulated that upon agreement of both parties such disputes could
be settled as provided in sections 141 and 143 by conciliation or by
arbitration respectively. Failing that, either party could take the
case to the Labour Relations Board or the appropriate court. The
decisions of the quasi-judicial Labour Relations Board would, ac-
cording to the proposed amendments, become binding but subject
to appeal to the Labour Division of the Federal High Court on both
questions of fact and law.

He considered that, because of the progress made in the amend-
ment process and the conviction shown by his Government in im-
plementing ILO principles by ratifying fundamental Conventions,
he expected encouragement and constructive recommendations
from this Committee this year. He asked for understanding from
the Committee for the delays in the adoption of the amendments,
which were due to the complexity of the issues involved and various
constraints confronting his Government. He assured the Commit-
tee of his Government’s unreserved effort in implementing ILO
principles. He also thanked the ILO for its assistance in the amend-
ment process.

The Worker members recalled that this was another well-known
case by the Committee that involved serious violations of trade
union rights. They wished to recall the history of this case and the
fact that due to the lack of cooperation by the Government in the
past, the Committee had been compelled to take up this case in a
special paragraph of the General Report. This case involved serious
violations of Articles 2, 3, 4 and 10 of the Convention and the Com-
mittee of Experts had expressed deep regret about the lack of
progress made. The Government had said more than once that leg-
islation would be adopted soon or that it was in its final stages.
However, after having heard the statement by the Government rep-
resentative that Parliament would soon be able to adopt the draft
legislation, the Worker members indicated that they would not in-
sist on a special paragraph this year provided that the Government
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explicitly confirmed to this Committee that they were sure that this
would actually be the case before the next session of the Commit-
tee. This did not mean, however, that they were satisfied that the
draft legislation presented was already considered in line with the
Convention. This would have to first be examined by the Commit-
tee of Experts and discussed by the Conference committee next
year.

In addition, the Worker members highlighted two other points.
First, it was regrettable that the Committee of Experts remained
silent on the question of the practical application of the Conven-
tion, except for where it notes the release of Dr. Taye Woldesmiate.
Nevertheless, the Workers wanted to respond to a firm commit-
ment by the Government with a positive gesture. If they would find
next year that the new legislation had, once again, not been adopted
despite such a promise of the Government, they would then cer-
tainly propose to highlight this failure, once again in a special para-
graph. There were many other problems of application in practice
such as the lack of an independent inquiry into the death of other
leaders of the Ethiopian Teachers’ Association as well as other cas-
es of alleged serious interferences by the Government in trade
union activities at the enterprise level, like e.g. in the Belgel-bibe
Hydro Electric Company and in the Ethopian Electric Light and
Power Authority. In this regard, the Worker members indicated
that the Worker member of Ethiopia would be ready to discuss
many similar cases which had occurred in the recent past with the
ILO in Ethiopia. Finally, there was the issue of the democratically
elected trade union leaders in exile who wished to return to Ethio-
pia. The Government should, in cooperation with the ILO, design
ways and means to make sure that these people could come home.
After returning to Ethiopia, these people should be able to live a
life without harassment and danger to their safety and with normal
opportunities to make a living. The Worker members called upon
the Committee of Experts to pay more attention to the application
of the Convention in practice in their next report. The Worker
members decided to give the Government the benefit of the doubt
and would refrain from requesting a special paragraph if the Gov-
ernment was able to ensure that the legislative amendments would
be adopted. They further requested that the Committee of Experts
give its view on the new legislation when adopted and examine the
practical application of the Convention. The Government should,
in cooperation with the ILO, design ways and means to ensure the
safe return of the trade union leaders in exile.

The Employer members stated that this case had often been
the subject of Committee discussions and that promises of labour
law amendments being close to adoption had been heard for more
than nine years now. In reference to the points raised in the obser-
vation of the Committee of Experts, they questioned whether Ar-
ticles 2 and 10 of the Convention also covered judges and state
attorneys. The dissolution of trade unions should be by the au-
thority of courts and not by the administration. As for the right to
strike, the Employer members reiterated their view that Conven-
tion No. 87 did not cover this right. They noted positively the re-
lease of Dr. Taye Woldesmiate, but felt that the statement by the
Government representative had not changed from last year. The
Government was therefore requested to indicate when the draft
legislation that was to bring the national legislation into line with
the provisions of Convention No. 87 would be adopted. As long as
the situation remained the same, they would need to repeat the
conclusions of last year.

The Employer member of Ethiopia commended the construc-
tive role played by the ILO in helping the process of amending the
Labour Proclamation of Ethiopia. Ethiopian employers had truly
wanted these amendments because they thought they would pro-
vide the legal basis for their organizational strength as well as creat-
ing an enabling environment for investment, productivity and de-
velopment for the benefit of millions of Ethiopians who lived below
the poverty line. In addition to the legislative amendment, his Fed-
eration had focused on capacity building of its members to enable
them to take part in the economic and social transformation of the
country. Along with the workers, employers had provided practical
proposals for the amendment of the labour laws. The Government
responded and acted on these amendments not only to the labour
laws but also to other laws such as the investment and tax laws.
Nonetheless they shared the Committee’s concern about the slow
speed of the amendment process. He hoped that these would be
adopted soon as indicated by the Minister, and that they would be
the means of addressing the country’s poverty. He noted a marked
improvement in the attitude of the Government to recognize and
work with the social partners in this great task of feeding the coun-
try. He considered that the Government needed to get some posi-
tive feedback from this Committee in its difficult efforts of trans-
forming a centrally controlled system. He indicated that there was a
need for continued ILO technical assistance to enable the Govern-

ment to devote its efforts to creating an enabling environment for
sustainable development of businesses.

The Worker member of Ethiopia recalled that the case of Ethio-
pia had been before this Committee for years. The concern of the
Committee was the need to amend the Labour Law in order to
bring it into conformity with ILO standards. His Confederation
took part in bilateral and tripartite consultations that contributed to
the much-needed amendment process. The process had been suc-
cessful and had resulted in draft amendments that recognize the
right of workers to form trade unions of their choice, that lower the
number of workers required to form trade unions from 20 to ten,
and that ban the administrative dissolution of trade unions. Rail-
ways, postal services and inter-urban bus services were no longer
considered to be essential services. The draft amendments also
guaranteed recourse by the parties to the Labour Relations Board
and the courts when amicable settlement of disputes failed. Despite
the accumulated delay with amendments, the recent tripartite dis-
cussions had moved the process to the Council of Ministers for its
final consideration and adoption by Parliament. He thanked the
ILO for its support in the labour law revision process.

The Worker member of Austria stated that the Worker mem-
bers had presented the essential aspects of the case, including a long
list of violations of freedom of association in law and in practice.
However, in order to illustrate the urgency for a solution of this
matter, he wished to add another serious case of practical violation
of freedom of association involving the imprisonment of workers
and trade union leaders of a hydroelectrical company and charged
with incitement to strike. In his view, this case was not an isolated
one but it reflected a situation of systematic violations where free
trade unions were being hindered from fully exercising their rights,
including the right to strike, especially those in “essential services”.
The current definition of “essential services” affected, in practice,
more than 50 per cent of the workers. This was unacceptable. Hav-
ing heard the statement of the Government representative that
major changes had been made, he requested the Government to
confirm whether, under the new draft legislation, certain sectors
such as banking would still be excluded. The Government should
also amend the legislation, particularly as regards the definition of
“essential services”, as this would determine the manner in which
trade unions rights were being dealt with in the country.

The Worker member of Senegal indicated that it was the sixth
year that this case was examined before the Committee, when the
Government was requested to remove the obstacles to the enjoy-
ment of fundamental labour rights and to the implementation of the
Convention. These obstacles concerned the recognition of only one
trade union per category of workers, the restrictions on the right of
teachers and civil servants to organize as well as the administrative
dissolution of trade unions. The release of Dr. Taye Woldesmiate
and his co-defendants gave the impression that this Committee
proved itself to be useful even if this case had still an unfinished
aspect. Document D.8 indicated that the Government seemed to
have taken on a new approach and had listened to the observations
of the Committee, at least on paper. It was thus for the Government
to commit itself concretely by establishing machinery that would
favour the development of social dialogue and would allow exiled
or arrested trade unionists to exercise their rights without any pre-
conditions. Until now governmental behaviour had provoked hate,
repression, humiliation and deprivation. A meaningful change in
the social climate would depend on the announced measures as well
as the nature of the commitments that the Government would take
before this Committee.

The Government member of Norway, also speaking on behalf of
the Governments of Denmark, Finland, Iceland, Netherlands, and
Sweden, stated that last year, their Governments had expressed seri-
ous concern over the trade union situation in this country and the
Government’s interference in trade union activities. While noting
with great satisfaction the release of Dr. Taye Woldesmiate, they con-
tinued to be concerned over the fact that the Government had been
referring to the new legislation for over nine years, and that no con-
crete progress had been made so far. With reference to the draft leg-
islation, it was indicated that the aim was to ensure full respect of the
civil liberties essential for the implementation of the Convention.
They urged the Government to provide copies of the relevant draft
legislation to the ILO as soon as possible. The speaker expressed the
firm hope that this draft law would be adopted in the near future, and
that it would ensure full conformity with Convention No. 87.

The Government member of Cuba stated that the legislative
process and the characteristics of each country should be respected.
Ethiopia was an underdeveloped country with serious problems,
including war and persistent drought. He indicated that more seri-
ous cases than Ethiopia had never been discussed before this Com-
mittee. Ethiopia had taken positive steps and therefore no serious
measures should be taken against this country.
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The Government representative said that the amendment pro-
cess, as in many countries, had to go through various steps and
could not always be accomplished in any country within the time
frame set by the Committee. The pace would be even slower in a
least developed country like Ethiopia. Despite various constraints
encountered by his country the progress that had been made was
significant. It was his expectation that the amendment process
would be concluded as expeditiously as possible.

In respect of the alleged detention and persecution of individu-
als, he regretted that unsubstantiated new allegations that had no
connection whatsoever with the issues in question and which had
not been communicated to his Government were being introduced
in this Committee. He declined to reply to these allegations. He re-
minded the Committee that Dr. Taye Woldesmiate was free to en-
gage in any activity to earn a livelihood like any other Ethiopian
citizen. On the issue of the property of the Ethiopian Teachers’ As-
sociation (ETA), he informed the Committee that the case was cur-
rently pending in court and his Government had no authority to
intervene in the judicial process. He concluded by stating that the
Ethiopian Parliament would adopt the amendments to the Labour
Proclamation of Ethiopia as a matter of priority when it convened
in September 2003.

The Workers members were pleased to learn from the Govern-
ment representative that the draft legislation would be adopted by
Parliament in September 2003, which made it possible to move for-
ward on this case. Therefore, they would not insist on the reference
of this case in a special paragraph of the General Report, but this
did not mean that they considered the legislation to be in line with
the Convention. This would have to be examined at a later stage.
With respect to the Government representative’s statement con-
cerning the allegations of practical implementation referred to by
the Worker members and the Worker member of Austria, he
wished to clarify that these were allegations, and the Office was re-
quested to use its presence in the country to verify these allegations
and to either confirm or refute them. Recalling the wish of the Ethi-
opian trade unions to discuss specific cases with the ILO, which was
regular practice in the country, and which was within the scope of
the Convention, he reiterated the hope that the Committee of Ex-
perts would give more attention to the practical application of the
Convention.

The Employer members associated themselves with the com-
ments made by the Worker members, but were more sceptical
about the speedy adoption of the amendments. They hoped none-
theless that the draft legislation would finally be adopted by Parlia-
ment.

The Committee took note of the written information provided
by the Government and of the declaration of the Government rep-
resentative, as well as of the discussion which took place afterwards.
It observed that the Committee of Experts had been making com-
ments for many years concerning serious violations of the Conven-
tion, which obstructed the right of the workers, without distinction
whatsoever, to establish organizations of their own choice and the
right of the trade union organizations to organize their activities
without interference from the public authorities.

The Committee noted that the reform of the Labour Proclama-
tion was now being considered by the Council of Ministers. It ob-
served that it was for the Committee of Experts to pronounce on
the text of the amendments prepared by the Government. Recall-
ing with concern that for nine years the Government has been refer-
ring to the draft legislation, the Committee urged the Government
to rapidly adopt the necessary modifications of the Labour Procla-
mation in order to bring it fully into line with the provisions of the
Convention. The Committee strongly urged the Government to
adopt special provisions to guarantee the right to teachers and civil
servants to form unions and the free functioning of their organiza-
tions.

It urged the Government to provide guarantees ensuring that
these workers could exercise their trade union rights in full security.
The Committee addressed an urgent request to the Government to
furnish, in the report due this year, detailed information on the con-
crete measures adopted to ensure full conformity of the national
law and practice with the Convention. The Committee urged the
Government to make use of the technical assistance of the ILO in
order to make the draft law, to be adopted by the end of the year,
consistent with the Convention. It also urged the Government to
take measures to ensure the return of the trade union leaders from
exile. The Committee expressed the strong hope that next year it
will be able to note progress made in overcoming existing serious
obstacles in the application of the Convention.

The Government representative stated that the Parliament
would certainly adopt the amendment, which would comprehen-
sively address the issues raised, and which this Committee would
have before it next year. He totally rejected the issue of “exiled

Ethiopians”, raised by the Worker members, which had no rele-
vance to this case and which in no way should have been included in
the conclusions of the Committee

Myanmar (ratification: 1955). A Government representative
stressed that Myanmar, as a country in transition, was doing its ut-
most to promote the rights, interests and welfare of its workers
while at the same time taking appropriate steps until the adoption
of a strong and enduring State Constitution. He refuted the claim
that the Government had done nothing to apply Convention No. 87
and had been using delay tactics for the past 40 years. The Revolu-
tionary Council had assumed power in 1962 and a socialist State
had been instituted by referendum in 1974 and workers had been
allowed to establish organizations according to the State Constitu-
tion at the time and had operated until 1988. He stressed that the
fundamental political transformations and transition from one po-
litical system to another were bound to impact developments in all
sectors of the country, including labour affairs. During the socialist
era, the foremost priority of the people of Myanmar had been the
emergence of a State Constitution, and the creation of workers’ or-
ganizations could only take place afterwards. The Government was
striving to establish a modern, peaceful and developed democracy
according to the aspirations of the people of Myanmar. After hav-
ing restored peace and stability, the State Peace and Development
Council (SPDC) was turning its efforts towards political, economic
and social development in order to lay down the foundations for the
emergence of a strong and enduring Constitution. Reminding the
Committee that all laws arose from a country’s Constitution, the
Government representative stressed that this included laws that
aimed at the creation of fully-fledged trade unions. Therefore, all
the Government could do in the period of transition was to take
interim measures and build on existing mechanisms for these asso-
ciations to look after the rights and interests of workers to the ex-
tent possible under the prevailing circumstances. As evidence of
the steps the Government had taken in this direction, he cited the
following Workers’ Welfare organizations which were allegedly op-
erating in Myanmar, including the Myanmar Guston Molinel Gar-
ment Factory Workers’ Welfare Association, the Textcamp Gar-
ment Factory Workers’ Welfare Association, the Yes Garment
Factory Workers’ Welfare Association and the Tarshin Garment
Factory Workers’ Welfare Association. Professional associations
cited included the Myanmar Overseas Seafarers’ Association, the
Myanmar Women Entrepreneurs’ Association, the Myanmar Den-
tal Surgeons’ Association, the Myanmar Engineers’ Association,
the Myanmar ASEAN Women Friendship Association, the Myan-
mar Writers’ and Journalists’ Association and the Myanmar Con-
struction Enterprises’ Association. The Government representa-
tive claimed the organizations mentioned were forerunners of trade
unions, which operated in the interest of workers and to the best of
their abilities under the prevailing conditions. Taking the Myanmar
Overseas Seafarers’ Association as an example, he pointed out that
the organization had been freely formed by the overseas seafarers,
had freely elected officers on its Executive Committee and freely
exercised its activities in the interests of its members. He likened it
to a trade union and stated that the Government had deposited a
copy of its Constitution with the ILO. He maintained this was
a major step towards implementing Convention No. 87.

The Government representative stated that the existing mecha-
nisms for the safeguarding of workers’ rights were working well in
Myanmar and that complaints of trade disputes had been dealt with
effectively and peacefully through conciliation and negotiation. He
explained that, in 2002, the Department of Labour had received
92 complaints of trade disputes from 60 factories and workplaces
with a combined total of 29,054 workers, 14,202 of whom had been
directly involved, and that all the cases had been settled through
negotiation and conciliation processes.

Reiterating the fact that the Government was doing all in its
power to progress towards implementation of the Convention, the
speaker pointed out that the Government had been receiving tech-
nical assistance from the ILO in this respect, including the visit to
Myanmar of Standards Department officials. The speaker stated
that the Government was cooperating with the ILO in the imple-
mentation of the Forced Labour Convention (No. 29), 1930, and
had been making great progress, citing the agreement, recently con-
cluded with the ILO, on the Joint Plan of Action for the elimination
of forced labour. This agreement, in the speaker’s view, was a model
in the field of human rights and should be applied to Convention
No. 87. ILO technical assistance in this matter would make way for
further positive ILO-Myanmar cooperation.

The speaker explained that the Government had consulted the
ILO on how to strengthen workers’ welfare associations and on
other ways of advancing the matter. On 20 May 2002, the Myanmar
delegation had discussed Convention No. 87 with the Director-
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General and other ILO staff, and since then, there had been regular
contacts with the Standards Department.

In conclusion, the Government representative emphasized the
importance of the role of the ILO in helping member States imple-
ment core ILO Conventions and said that it should refrain from
censuring States which were genuinely attempting to comply with
the Conventions. The speaker hoped that the Committee under-
stood the position of the Myanmar Government and that discus-
sions and cooperation with the ILO would lead to fruitful results
towards implementing their obligations.

The Worker members stated that, although the Committee of
Experts’ observation was brief, the case of Myanmar was well
known given that it had been discussed at the Conference 15 times
in the past 22 years, and even before the Commission of Inquiry had
been established concerning the violation of Convention No. 29 by
Myanmar. On Convention No. 87, a special paragraph had been set
aside on the case on eight occasions, five of which were for contin-
ued failure to apply the Convention. They pointed out that this was
the only case, among many concerned with the application of Con-
vention No. 87, which focused on the total absence of freedom of
association over a prolonged period of time. These violations of
freedom of association occurred in a political climate of severe re-
pression by the military regime, of human rights and other funda-
mental freedoms, as the tragic events of the last two weeks had
shown. Many of these violations had been brought to the attention
of United Nations bodies, including the ILO, and the situation was
being followed closely by the Commission on Human Rights, the
UN Secretary-General, the General Assembly and the Committee
on the Rights of the Child, which deplored “the pattern of gross and
systematic violations of human rights in Myanmar, including extra-
judicial, summary and arbitrary executions, enforced disappearanc-
es, rape, torture, inhuman treatment, denial of freedom of assem-
bly, association, expression, religion and movement” (Commission
on Human Rights resolution 2002/67, paragraph 5(a), General As-
sembly resolution A/RES/56/231, paragraph 4). In February 2003,
the General Assembly expressed again its grave concern “at the
ongoing systematic violation of the human rights, including civil,
political, economic, social and cultural rights of the people of Myan-
mar; extra-judicial killings, renewed instances of political arrests
and continuing detentions, including that of prisoners who had
served their sentences; denial of freedom of assembly, association,
expression and movement; wide disrespect for the rule of law”
(General Assembly resolution A/RES/57/231, paragraph 3(a)
and (b)).

The Worker members recalled that on 28 May 2003, the ICFTU
had filed a 33-page complaint with the ILO, with over 150 pages of
attachments, against the regime for violations of freedom of associ-
ation. In its first section the complaint focused on the legislative
framework used by the regime to suppress freedom of association
and, in its second part, denounced new cases of violations which
confirmed the military regime’s persistent and systematic pattern of
violations of the right to freedom of association. They requested the
Committee of Experts to review the detailed information provided
by the ICFTU for its report next year, as well as any response the
Government might provide. They also pointed out that because of
arbitrary and artificial restrictions of time, some Workers’ delegates
would refrain from intervening. In due time, the interested organi-
zations would submit their observations to the Committee of Ex-
perts and the Government should also respond to their concerns.

The Worker members also urged the Committee of Experts, to
devote special attention to the section of the ICFTU comments,
which had not yet been completely reviewed by them, on new infor-
mation concerning a legislative framework for the suppression of
freedom of association. They reiterated that, despite the repeated
statements of good intention by the Government that drafting of
new legislation allowing the free and independent establishment of
workers’ organizations, was under way, absolutely no progress had
been made.

The Worker members recalled that Mr. Maung Maung, the Gen-
eral Secretary of the Federation of Trade Unions of Burma
(FTUB), together with other workers who had attempted to orga-
nize an independent union in a state-owned mining company in the
late 1980s, had been dismissed, threatened and forced to flee the
country after the military crackdown of August 1988. The FTUB
was considered by the military regime to be a subversive organiza-
tion and any worker linked to it was at tremendous personal risk.
Nevertheless, the FTUB continued to function underground
around the country, and helped to organize and expand relations
with new independent trade unions in a number of diverse ethnic
communities, giving rise to some of the first democratic structures
in these communities. The fact that the FTUB, which was recog-
nized as a legitimate trade union around the world, was considered
to be a subversive organisation by the regime, dramatized the total

absence of freedom of association in Burma. Although the Govern-
ment representative claimed that the Workers’ Welfare Association
and the Workers’ Supervisory Committees were a form of freedom
of association, the Committee of Experts agreed with the Worker
members that neither of these could substitute for the fundamental
right to organize provided for in the Convention.

The Worker members recalled that the two FTUB representa-
tives, who had been arrested in 1997 and convicted for high treason
at secret trials, had not been seen since, and therefore requested the
Government representative to provide a report on their where-
abouts and well-being. They were still waiting for a response re-
garding Saw Mya Than, another FTUB member, whose murder, on
4 August 2002, had been reported to the ILO and raised by the ILO
liaison officer before the Government Implementation Committee
on 9 November 2002, to which there had been no response from the
Government.

The Worker members stressed that they would consider any at-
tack on Mr. Maung Maung in the context of the violent crackdown
of the last two weeks as a threat to his well-being and requested the
Committee to stress in its conclusion that such attacks were unac-
ceptable. In conclusion, the Workers informed the Committee of
the approval by the United States Senate, of the Burma Freedom
and Democracy Act, in response to the ambush of Ms. Aung San
Suu Kyi on 30 May 2003 and the subsequent crackdown on the Na-
tional League for Democracy (NLD) countrywide. The Bill was on
its way to becoming law and the Worker members called on other
nations to take similar actions until the military regime in Burma
released all political prisoners, provided a full account of the
30 May 2003 events, and returned to a path of political reconcilia-
tion. Only then would there be a climate for progress towards the
protection of workers’ and employers’ rights to freely organize in
accordance with Convention No. 87.

The Employer members recalled that the Committee had dealt
with this case eight times in the last ten years and that the Govern-
ment had claimed for eight years that it was in the process of elabo-
rating a new Constitution and new laws, including a trade union
Act. However, no factual development had been noted so far and
the Government had also failed to provide such information at the
present session of the Committee. The Government representative
once again referred to a number of existing organizations which, as
he admitted, were only surrogates to real trade unions as provided
for in the Convention. There was no freedom to join and establish
organizations without interference and prior authorization. Noting
that no information had been submitted on the manner in which the
legislative measures were undertaken, the Government was re-
quested to submit existing draft laws to the Committee of Experts.
If the Conference Committee considered the statement of the Gov-
ernment representative to express its willingness to take further
measures, this should be noted. In response to the Government
representative’s referral to Convention No. 29, in respect of which
the ILO had to take measures under article 33 of the ILO Constitu-
tion, the Employer members hoped that it would not be necessary
to follow such a stony path with regard to Convention No. 87. How-
ever, changes in law and practice to bring it in conformity with the
Convention had not yet been achieved and restrictions and interfer-
ence by the State continued. The Committee should therefore urge
the Government once again to take the necessary measures.

The observer of the International Confederation of Free Trade
Unions (IFCTU) informed the Committee that in 1988, he was
elected President of the Myanmar Gems Corporation Union and
President of the All Burma Mining Union. He had participated in
the All Burma Workers’ Union Congress held at Htan Ta Bin high
school in Rangoon on the 30 August 1988. On 18 September 1988,
the military staged a coup and announced that all workers on strike
should return to work and issued Order No. 6/88 which denied
Freedom of Association by imposing a penalty of five years’ impris-
onment. The speaker declared that he returned to work with the
rest of the members, but on 24 October 1988, the corporate admin-
istration called in six leaders of the union, including himself, and
informed them not to go to work the following day. The speaker left
the country to avoid arrest, imprisonment and torture as the Mili-
tary Intelligence had been looking for him. He stressed that al-
though independent trade unions existed in Burma, their members
had been forced into exile. Furthermore, unions were denied the
right to register, could not operate openly, and had to work under-
ground. Trade union members risked reprisal, arrest and detention
by the authorities if their activities were discovered. In October
1990, U Maung Ko, the secretary-general of the Port Workers’
Union had been arrested and imprisoned at Insein Jail. On 9 No-
vember 1990, his family had learned of his death through the work-
ers at the Rangoon General Hospital. The authorities claimed that
he had taken his own life after confessing to his activities, but nei-
ther the confession nor the circumstances under which it had been



24 Part 2/33

extracted have been revealed. An FTUB eyewitness who had seen
U Maung Ko’s body before burial asserted that the many marks
were proof of torture. The speaker also indicated that the cases of
Myo Aung Thant, Khin Kyaw, Thet Naing and Myint Maung
Maung, that had been discussed at the Conference Committee in
1999 and 2001, had not yet been resolved. They were still in prison
for trade union activities. He also mentioned the case of Aye Aye
Swe who was arrested in 1998 and sentenced to seven years in pris-
on for trade union activities.

The speaker stressed that in Burma, any form of labour organiz-
ing was immediately repressed and labour disputes were settled
through the immediate intervention by the police and the military
imposing harsh criminal actions on the pretext of national security.
Workers were intimidated, threatened or violently repressed.
Workers were accused of being the communist tools of imperialists
and terrorists. Military and police interventions usually led to viola-
tions of basic human rights, including beatings, torture, arrests and
detentions with no guarantee of a fair trial. The speaker insisted
that in such a climate of violence and repression and in the absence
of the right to organize, forced labour could not be eliminated. He
called upon the ILO to help them build independent representative
trade unions to contribute to the well-being of the population of
Burma.

The Government member of China encouraged the Govern-
ment of Myanmar to cooperate with the ILO to comply with Con-
vention No. 87.

The Government member of Norway, speaking on behalf of the
Government members of the Nordic countries as well as of the
Netherlands and Canada, expressed their continuing deep concern
over the trade union situation in Myanmar and recalled that the
Conference Committee had commented on the Government’s fail-
ure to apply Convention No. 87 for several years. No real progress
had been made in providing a legislative framework under which
free and independent workers’ organizations could be established.
The speaker urged the Government to adopt the necessary mea-
sures to fully ensure the fundamental right to organize and to send,
with its next report, copies of any proposed revisions of the Trade
Union Act.

The Government member of the United States stated there was
an inextricable link between the fundamental right to freedom of
association and the issue of forced labour discussed during the spe-
cial sitting of the Committee. The High-Level Team, which visited
Myanmar in September 2001 with respect to Convention No. 29,
had reported that if strong and independent workers’ organiza-
tions, as required by Convention No. 87, existed in Myanmar, these
could provide individuals affected by forced labour with the frame-
work and collective support necessary to help them make the best
possible use of all remedies available to defend their rights. It was
thus crucial for the international community to remain focused on
Myanmar’s failure to apply Convention No. 87. The Government
representative noted that, in response to the repeated appeals to
the Government to take the necessary measures, the Committee
once again heard promises regarding revised laws and a new Con-
stitution, as well as explanations about workers’ associations that
are a surrogate of trade unions. Nonetheless, the fact remained that
no real progress had been made. Her Government deplored the
continuing lack of will to respect obligations freely undertaken and
the recent events in Myanmar further demonstrated the Govern-
ment’s unwillingness to respect freedom of association. The Gov-
ernment of the United States called for the immediate release of
Ms. Aung San Suu Kyi and other detained NLD members, and for
the reopening of the NLD offices without delay.

The Government representative wished to clarify  the circum-
stances of the death of Mr. Saw Mya Than. The Myanmar authori-
ties had carried out a thorough investigation into this case. The in-
vestigation found that Saw Mya Than was from the village of
Kalaikatoat in Ye Township. He did not belong to any lawful associ-
ation of education workers. The Kawthoolei Education Workers’
Union was an unlawful underground organization affiliated with
the Karen National Union (KNU) which was the only remaining
insurgent group in the country. He was not an elected headman of
the village, as claimed by the FTUB. In fact he was employed by the
army as a guide, not as a porter. On 4 August 2002, Saw Mya Than
was accompanying an army column as a guide. When the army col-
umn reached a location about five miles from the village, a small
group of KNU insurgents detonated a Claymore mine by remote
control. In that incident, Saw Mya Than was killed instantly. The
army column retrieved his dead body and handed it over to his fam-
ily. It also assisted in organizing the funeral service for Saw Mya
Than. Moreover, it gave due compensation to the members of his
family. In fact, members of the bereaved family were quite satisfied
with the kind assistance and sympathetic gesture extended to them
by the army. It was therefore crystal clear that the allegation from

the FTUB was an unfounded allegation, fabricated with political
motivations.

With regard to Mr. Maung Maung, the Government representa-
tive alleged that he had once again abused the Committee. The
same had happened at the meeting of this Committee on 7 June
2003. At that time he had informed the Committee that Mr. Maung
Maung was a criminal, fugitive from justice and a terrorist. The
speaker wished to place on record, once again, a strong protest of
his delegation against the abuse of this Committee by the same per-
son.

Turning to recent events, he stated that since the lifting of re-
strictions on Daw Aung San Suu Kyi on 6 May 2002, she had been
allowed to travel freely through the length and breadth of the coun-
try. Between June 2002 and April 2003, Daw Aung San Suu Kyi had
visited 95 townships. On 30 May 2003, she and her supporters in a
long motorcade with over 100 motorcycles drove with high speed
and ploughed through the crowd at a location outside Depeyin
Township, resulting in injuries to many people. This led to clashes
between the local populace and her supporters. Four persons were
killed, and 48 persons injured. After she made a second trip to the
Shwebo region after her visit to Mandalay, disturbances occurred at
a location outside Depeyin Town on 30 May. He maintained that
there was premeditation on the part of Daw Aung San Suu Kyi, but
not on the part of the Government.

He recalled that, during the course of the present session of the
Committee, he had said that Daw Aung San Suu Kyi was unhurt
and that she did not have even a bruise. He indicated that Mr. Raza-
li Ismail, Special Envoy of the United Nations Secretary-General,
had said in a press interview that “I can assure you that she is well
and in good spirits ...  no injury on the face ... no scratch, nothing”.
He wished to stress that the authorities had to take necessary mea-
sures to ensure the safety of Daw Aung San Suu Kyi and other
members of the NLD. These measures were temporary in nature.
The Government would continue its policy of national reconcilia-
tion and its policy of transition to democracy in a systematic and
step-by-step manner.

In conclusion, the Government representative stated that Myan-
mar’s track record on the elimination of forced labour had shown
sustained and significant progress. The role of the International
Labour Organization should be to assist its member States in the
implementation of the ILO core Conventions, and not to assume
the negative role of censuring a member State which had a genuine
intention to implement the core Conventions of the ILO but had to
overcome certain constraints and difficulties.

The Worker members requested that the Government provide
the Committee of Experts with all the legislative texts pertaining to
freedom of association. Furthermore, in the light of recent events in
the country, they once again pleaded with the Government for the
release of Ms. Aung San Suu Kyi and to allow the reopening of all
the offices of the NLD so that a dialogue of national conciliation
could be taken up again. They requested that the new conclusions
contain the same elements as those adopted in 2001. In response to
the arguments of the Government representative that change takes
time and that things cannot change overnight, they reminded the
Committee that it had been making the same comments for more
than 40 years regarding the failure to apply Convention No. 87 in
law and in practice. Based on these observations, they requested
the conclusions be included in a special paragraph of the report and
that, furthermore, they reflect the continuing failure to apply the
Convention.

The Employer members noted that, while there were some signs
of incipient progress with regard to the application by Myanmar of
Convention No. 29, which had again been discussed during a special
sitting of the Committee, this was not at all the case for Convention
No. 87. The Government again provided only general information
and had not referred to any specific measure taken. The Employer
members therefore agreed with the Worker members that a special
paragraph on this case should be included in the Committee’s re-
port, making reference to the continued failure to apply the Con-
vention.

The Committee noted the statements by the Government repre-
sentative and the discussion which followed. It recalled that the
Committee had discussed this serious case on many occasions in the
last ten years and that its latest conclusions had been included in a
special paragraph because of the continued failure of the Govern-
ment to apply the Convention.

Notwithstanding, the Committee was once again obliged to note
the lack of real progress towards the establishment of a legislative
framework for the creation of free and independent organizations.
The Committee profoundly deplored the persistence of serious dis-
crepancies between national legislation and the provisions of the
Convention which had been ratified almost 50 years ago. The Com-
mittee regretted that the information provided by the Government
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on the existence of workers’ associations had not solved the prob-
lems raised by the Committee of Experts towards implementing the
Convention.

Concerned about the total lack of progress towards implement-
ing this Convention, the Committee strongly insisted once again
that the Government urgently adopt the necessary measures and
mechanisms for guaranteeing, both in law and in practice, the right
of workers and employers to affiliate themselves with the organiza-
tions of their own choosing, without previous authorization, and the
right for these organizations to affiliate themselves with federa-
tions, confederations and international organizations without the
interference of state authorities. The Committee emphasized that
respect for civil liberties was crucial for the exercise of freedom of
association and therefore urged the Government to take the neces-
sary measures so that workers and employers could exercise the
rights guaranteed by the Convention in a climate of full security and
in the absence of threats or fear. Furthermore, the Committee
urged the Government to provide the Committee of Experts, next
year, with all relevant draft legislation and existing legislation so
that it could be studied, and to provide a detailed report on the con-
crete measures taken to ensure improved compliance with the Con-
vention. The Committee expressed the firm hope it would be able
to note significant progress next year.

The Committee decided to include its conclusions in a special
paragraph in its report. It also decided to mention this case as a case
of continued failure to apply the Convention.

The Government representative stated that in the light of the
full cooperation and genuine good will expressed by the Govern-
ment of Myanmar, the Committee should not have decided to in-
clude this case in a special paragraph. The Government representa-
tive reserved his delegation’s position on the conclusions adopted,
in particular on the elements concerning the political situation in
the country.

Panama (ratification: 1958). The Government representative
stated that according to the Committee on Freedom of Association,
the recognition of the right of freedom of association did not neces-
sarily imply the right to strike and that this right could be subject to
restrictions, including prohibitions, relating to the public sector or
essential services. Section 452 of the Labour Code, as amended by
the Act No. 44 of 1995, which did not contravene the pronounce-
ments of the Committee on Freedom of Association, was aimed at
avoiding interruption of public services and to submit, shortly after
the beginning of strike, the collective dispute to arbitration, as a
modern and practical mechanism in those enterprises of public ser-
vices which had been listed in section 486 of the Labour Code.

His Government believed in joint action and in tripartism, which
was the reason for the existence of this organization. Public ser-
vants pursuing administrative careers could create or join associa-
tions of public servants of socio-cultural and economic nature in
their respective institutions, which were aimed at the promotion of
studies, training, improvement and protection of its members. It
was also justifiable that public servants had the right to choose and
to join the associations of their choice.

Under the legislation of Panama, trade unions of workers or pro-
fessionals could be established with a minimum of 40 members, and
the employers’ organizations could be established with a minimum of
ten members who should be totally independent from each other.
This provision, agreed upon in 1995, had recently entered into force,
and was applied in the Republic of Panama in an effective and effi-
cient way without any problems. Section 64 of the Constitution of
Panama provided that Panamanian nationality had been required for
a person to serve on the executive board of a trade union. In order to
change this, it was necessary to amend the constitutional provision.
With respect to strikes and the obligation to maintain minimum ser-
vices with 50 per cent of the personnel in establishments that provid-
ed essential public services, for these services to be considered as “es-
sential” for the population, it must be shown that these services could
not be interrupted without causing damage. In his opinion, there had
been no interference of the legislative body in the activities of em-
ployers and workers. The Labour Code provided that, in case of
strikes in public service establishments, the general or regional direc-
torate of labour should decide whether to submit the strike to arbitra-
tion after its commencement; the party could then appeal the deci-
sion to the Minister of Labour and Social Development.

The Government of Panama maintained its firm political will to
comply with all standards of the ILO. In the case of amendments to
the Labour Code that were requested by the trade union commit-
tee, this implied that modification of the national Constitution was
needed. However, important efforts had been made of analytical
reconciliation of the various national sectors.

The Employer members stated that this case referred to many
issues and that they wished to comment only on a few of them. As

the right to strike did not derive from the provisions of Convention
No. 87, they did not wish to refer to them.

First, referring to the power of the regional or general labour
directorate to submit labour disputes in public enterprises to com-
pulsory arbitration, the Employer members considered that this did
not violate the Convention even though one would see this practice
as government interference in the right to strike. However, the
practice of compulsory arbitration represented an interference in
the right to voluntary collective bargaining promoted under Con-
vention No. 98. Recalling the position of the Committee of Experts
recognizing that the State may interfere, under certain conditions,
in collective bargaining in order to help to find a consensus between
the social partners, they felt that, in Panama, the State may inter-
fere whenever it considered necessary – which was only possible
under limited conditions.

Coming to the issue of legislative limitation to one union per in-
stitution, that under national legislation, there shall be not more
than one association in an institution, and the issue of limitation to
one chapter per province for unions, these were clear violations of
the Convention. Noting the indication given by the Government
representative that this provision had been adopted in collabora-
tion with the existing trade union and associations, the Employer
members considered that this provision obviously served the objec-
tives of the existing trade unions and associations only, since on the
basis of this legislation, an existing trade union would not have com-
peting unions and that the employers were to negotiate with one
trade union only.

The Employer members stated that the requirement of Panama-
nian nationality for service on the executive board of trade unions
constituted a clear violation of the Convention. They recalled that
the Committee had already dealt with this problem on several occa-
sions. The legal requirement of a minimum of 50 public servants to
be able to establish an organization of public servants provided by
the Act respecting administrative careers, clearly constituted an-
other violation of the Convention. In their view, the reduction of
the number of public servants required from 40 to 20, announced by
the Government representative, would still violate the Convention
in so far as this amendment would not lead to any improvement in
this respect. The prohibition of public servants’ organizations from
affiliating with other organizations was an interference in the inter-
nal freedom of organizations, which constituted another violation
of Convention No. 87.

The Employer members considered that the provisions of the
Labour Code, that provided for the closure of the enterprise in the
event of a strike, did not concern the right to strike. It was more a
violation of the right to economic activity. The State’s decision to
close an enterprise in the event of a strike represented a massive
interference in collective bargaining since the employer did not
have the possibility to continue production with those workers who
did not wish to participate in the strike.

A final point raised by the Employer members, and which was
not reflected in the comments of the Committee of Experts, con-
cerned the issue of payment of wages during a strike. They recalled
that in 2000, the Conference Committee had treated the case of
Panama in relation to the application of Convention No. 98. In its
comments, the Committee of Experts had referred to the com-
ments of the Committee on Freedom of Association but had omit-
ted to comment on a law providing for the obligation of the employ-
er to continue to pay the wages for the duration of the strike.
Although issues concerning the right to strike did not derive from
the provisions of Convention Nos. 87 and 98, they had been dealt
with by the Committee of Experts in their comments under Con-
vention No. 87 for Australia. In the case of Australia, the problem
was different, i.e. the Australian law prohibited the employer from
paying wages for the period of the strike. In this case, the Commit-
tee of Experts rightly said that the payment or non-payment of wag-
es for the duration of the strike had to be the result of collective
bargaining, and thus not the subject of legal provisions. However,
the issue had to be dealt with under Convention No. 98 and not
under Convention No. 87. As the Committee of Experts by chance
had omitted to deal with this issue in the case of Panama, the Em-
ployer members felt it was important to raise this question and re-
quested the Government representative to clarify whether the legal
provisions concerned were still in force; if this was the case, they
called upon the Government to repeal them rapidly.

The Worker members referred to the observations of the Com-
mittee of Experts which, for over 30 years now, had raised the fol-
lowing points: the exceedingly high minimum number of members
required to form a professional organization; the requirement that
trade unions had to have a minimum of 75 per cent Panamanian
members; the automatic suspension of a trade union leader upon
dismissal; the extensive powers of control by the authorities over
the registers, records and accounts of trade unions; and the exclu-
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sion of civil servants from the scope of the Labour Code, which
failed to recognize their right to form trade unions and to bargain
collectively. Already this year, there was a feeling of “déjà-vu”,
which undermined the credibility of the supervisory system. The sit-
uation was serious and it was time that the Government of Panama
stopped mere statements in this Committee and started fulfilling its
obligations under the Convention in an effective and sincere man-
ner.

The Worker member of Colombia stated that in Panama the
right to strike was being violated in sectors that were not part of
public essential services. In this regard, he referred to the transport
services at the Panama Canal.

The Government member of the Dominican Republic stated
that the Government of Panama had to bring the national legisla-
tion into conformity with Convention No. 87 on freedom of associ-
ation. He recalled that the Government had expressed its interest in
receiving the technical assistance from the ILO so that, within the
framework of a social dialogue and the consensus promoted by it,
the participants would undertake measures benefiting all parties
involved.

The Worker member of Panama stated that between 1903 and
1972 not a single legitimate strike had been carried out, even
though the right to strike was set out in the law. With trade liberal-
ization, the Government and employers were endeavouring to pro-
mote the country through labour flexibility to make it attractive to
foreign investment. The obstacles to the establishment of trade
unions in areas characterized as strategic was a reality in his coun-
try. This was the case of the free zone of Colonia, the banking cen-
tre, which had over 150 international banks, and public sector
workers. In the areas such as ports, compulsory arbitration was im-
posed because they were considered to be public services. Tribunals
had been established in parallel to the labour courts to receive com-
plaints from port workers, thereby excluding them from the scope
of the Ministry of Labour and depriving them of the right to strike.
The Department of Social Organizations was a type of regulatory
body for the establishment of trade unions, and an excessively high
number of members were required to establish trade unions, while
migrant workers were prohibited from holding trade union office.
A new constitutional provision had been adopted prohibiting
strikes in the Panama Canal zone on the grounds that it was an in-
ternational public service. Employers in Panama were trying to ex-
tinguish any right to strike by insisting on amendments to the La-
bour Code that would make it possible in future to hire workers,
produce and sell products while workers were on strike. Finally, he
called for any reform of labour legislation to be a result of dialogue
and consensus, and not to be imposed by the Government or em-
ployers.

The Government representative stated that his Government re-
spected the ILO Constitution as well as the national Constitution
and the labour legislation of his country, that aimed to resolve con-
flicts between workers and employers. The freedom to establish
trade unions had existed in Panama, with certain requirements that
the existing organizations observed in their integrity. He indicated
that they were present in this Committee not to resolve internal dis-
putes and to appeal to the social partners to pursue national dia-
logue in order to find solutions.

The Employer members recalled that they had clearly pointed
out their position in their initial statement. They deplored that the
Government representative did not refer to the question of the
employers’ obligation under the legislation to continue to pay wag-
es during the strike. Therefore, they would consider raising this is-
sue again at next year’s Conference. They noted with interest that
two worker members criticized the closure of an enterprise in the
event of a strike. This practice was not only an interference by the
State in the freedom of an employer’s economic activity, but it also
forced the non-striking workers to a compulsory solidarity in this
regard. The Employer members thought this was an interesting and
instructive outcome of the discussion. They expressed the hope that
the Government representative might wish to refer to this issue in
the light of the discussions previously held in this Committee.

The Worker members stated that the Government had not given
any reply to the numerous questions raised. Consequently, they had
nothing to add.

The Government representative stated his respect for the proce-
dures of the Committee and in this context he wanted to indicate
that the question posed by the Employer members did not concern
the points raised by the Committee of Experts. If the Employer
members wished, his Government could respond to any questions
that were addressed to it.

The Committee noted the oral information communicated by
the Government representative and the ensuing discussions. The
Committee observed with concern that for years the Committee of
Experts has been noting serious discrepancies between the national

law and practice, on the one hand, and the Convention on the other.
These problems of application related to the following points: a sin-
gle trade union imposed by law in the public sector, the requirement
of too many members to form workers’ or employers’ organiza-
tions; interference in the internal affairs of workers’ and employers’
organizations, including the right to freely elect their representa-
tives; the handling by law of certain issues which should be handled
by collective bargaining procedures; sanctions in the case of collec-
tive bargaining agreements and disaffiliation of an organization of
public servants from a confederation by administrative decision.
The Committee took note of the statement by the Government that
a bill has been prepared to ensure full respect of the rights of work-
ers in export processing zones. The Committee noted furthermore,
the willingness expressed by the Government to solve the problems
of application of the Convention through a dialogue with the social
partners. The Committee regretted to observe that no concrete
progress had been made with respect to the application of the Con-
vention, and expressed the firm hope that the Government take all
the necessary measures, in close cooperation with the social part-
ners, in order for the workers’ and employers’ organizations to be
able to organize their activities without inference of the public au-
thorities. The Committee reminded the Government of the possi-
bility to request technical assistance from the Office in order to
overcome the serious problems in the application of the Conven-
tion. The Committee urged the Government to send detailed and
specific information on the measures taken, including any new bills
or legislation adopted, in its next report, so that the Committee of
Experts could examine again the situation in law as well as in prac-
tice.

Serbia and Montenegro (ratification: 2000). A Government rep-
resentative stated that according to section 5, paragraph 2, of the
Labour Law, in force since 21 December 2001, the term “associa-
tion of employers” meant an organization that the employers
joined voluntarily for the purpose of promoting their interests.
Therefore, this provision indicated that the membership in employ-
ers’ associations was voluntary. According to section 136, para-
graph 1, of the Law, a collective agreement must be concluded be-
tween the employer or the representative association of employers
and the representative trade union. Therefore, the Chamber of
Commerce and Industry did not participate in collective bargain-
ing, this being the role of the voluntary association of employers.

The speaker added that the Social-Economic Council had been
established with the agreement of the social partners. The agreement
had been concluded on 1 August 2001 between the Government of
the Republic of Serbia, three trade unions (ASNS, United Branch
Trade Unions “Nezavisnost” and the Independent Trade Unions of
Serbia – SSSS) and the Union of the Employers of Serbia. The
Chamber of Commerce and Industry was not a member of the So-
cial-Economic Council nor did it participate in collective bargaining.
At the invitation of the Minister of Labour and Employment and as
agreed by the social partners, the Chamber of Commerce and Indus-
try was present at council sessions as an observer. The presence of the
Chamber of Commerce and Industry had been positive since the pro-
cess of privatization had not yet been completed and a number of
companies were still publicly owned. With regard to Chapter 6 of the
Law on the Chamber of Commerce and Industry of Yugoslavia, he
wished to inform the Committee that the Law repealing the Law on
the Chamber of Commerce and Industry of Yugoslavia had entered
into force on 4 June 2003. By this, the Law on the Chamber of Com-
merce and Industry of Yugoslavia had been repealed.

The Worker members stated that it was important to take into
consideration the outstanding role of the social partners and the
enhancement of the social dialogue in the development of the new
legislative framework and the social and economic development of
the country, especially in light of the plan for privatization of all
publicly owned enterprises. As mentioned in the conclusions of the
Committee on Freedom of Association, the Federal Republic’s
Law on the Yugoslav Chamber of Commerce and Industry set re-
strictions that should be removed in order to grant freedom of asso-
ciation in accordance with Convention No. 87, which was a key in-
strument promoting social dialogue and ensure the participation of
the social partners in the reconstruction of a democratic State. The
Worker members supported the comments of the Committee of
Experts which requested the repeal of all the provisions that limited
the right to organize. Freedom of association should be granted ful-
ly by eliminating all obstacles that hindered trade union registration
and undermined such a right. Workers had the right to organize in
most sectors but the procedures to implement such rights in many
cases prevented the exercise of this right. The Worker members
made reference to specific cases where the trade unions encoun-
tered obstacles towards the implementation of such rights. There-
fore, all forms of government administrative interference in trade
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union matters should be stopped. They understood that the Gov-
ernment had asked for assistance to prepare the draft trade union
law and that one of the conclusions of the recent ILO mission was
that the registration procedures should be simple and short and not
used to undermine the right to organize. It seemed that the Govern-
ment wished to use the same criteria for registration and represen-
tation, which were totally different issues. Another still pending
problem was the allocation of trade unions assets.

In conclusion, it was stressed that the process of legislative revi-
sion needed to be accelerated in full consultation with the social
partners and that all potential restrictions or administrative obsta-
cles to the right to organize should be removed by the new law, thus
creating the condition for the full implementation of this right. The
ILO was requested to continue to support this process.

The Employer members recalled that this case was particular for
several reasons. It was a pure case involving employers’ rights ema-
nating from Convention No. 87. For a number of years, the Com-
mittee considered it to be a violation of the Convention where a
national law indicated a specific trade union in the text itself. This
was a clear violation of the right to freedom of association, as the
establishment of another trade union or association would be a
breach of the national law in question which only recognized one
trade union. The Employer members recalled that the Yugoslav
Chamber of Commerce and Industry exercised by law the powers
of employers’ organizations within the meaning of the Convention.
In addition, the Federal Republic’s law on the Yugoslav Chamber
of Commerce and Industry established compulsory membership in
the Chamber of Commerce. Although it was customary in many
countries to establish a compulsory membership in the respective
chambers of commerce, it was not acceptable that the chambers of
commerce exercised the functions of employers’ organizations. If
the ability of collective bargaining belonged exclusively to the
chamber of commerce, this would violate the core functions of em-
ployers’ associations. They considered that the new laws referred to
by the Government representative seemed to go in the right direc-
tion. However, it was not possible to determine the extent to which
the new laws would solve the problem, since the Committee had
not examined the laws the Government representative referred to.
Therefore it was necessary that the new laws be transmitted to the
Office for examination by the Committee of Experts. With refer-
ence to the intervention of the Worker members, the Employer
members stated that while it was clear that this Convention con-
cerned both the freedom of association of workers and employers,
the basis for discussions of this case were the comments of the Com-
mittee of Experts, which referred exclusively to the problem of
freedom of association of employers.

The Government representative thanked the Worker and Em-
ployer members for their comments. Serbia and Montenegro would
provide the text of the new legislation to the Office and appreciated
the assistance from the ILO on the matter discussed.

The Worker members stated that they had found it important to
raise some of the key points that the workers had highlighted dur-
ing the ILO mission. It was important that Convention No. 87 was
not only enshrined in the new legislation but was also applied in
practice. Moreover, in the context of social dialogue, workers and
employers should be treated on an equal footing.

The Employer members did not wish to add anything to their
initial statement except to emphasize that the voluntary exercise of
collective bargaining was of importance and should be reflected in
the conclusions.

The Committee took note of the statement made by the Gov-
ernment representative and of the subsequent discussion. The
Committee of Experts had pointed out that the Federal Republic’s
Law on the Chamber of Commerce and Industry is contrary to Ar-
ticle 2 of the Convention, as it limited the employers’ right to estab-
lish and join organizations of their own choosing by imposing on
them compulsory membership of the Chamber. The Committee
noted the Government’s statement that the Chamber of Commerce
and Industry had been dissolved. The Committee expressed a
strong hope that at its next session the Committee of Experts would
be able to observe real progress towards the full application of the
Convention in law and in practice. It also hoped that in this case
there would be no restrictions on the employers’ right to free and
voluntary collective bargaining and that, in general, employers and
workers would be fully covered by the rights enshrined in the Con-
vention. The Committee asked the Government to supply in its
next report detailed and precise information, including the text of
the new law on the Chamber of Commerce and Industry, to allow a
comprehensive assessment of the situation and its evolution by the
Committee of Experts.

Venezuela (ratification: 1982). The Government supplied the
following written information.

On 29 May 2003, facilitated by the Organization of the Ameri-
can States, the United Nations Development Programme and the
Carter Centre, there was signed the “Agreement between the rep-
resentatives of the Government of the Bolivarian Republic of Ven-
ezuela and the political and social groups supporting it, and the
Coordinadora Democrática and the political and civil society orga-
nizations supporting it”. The signatories of the Agreement included
the representatives of the Confederation of Workers of Venezuela
(CTV) and the employers’ organization, FEDECAMARAS. With
this Agreement, the constitutional government and the political
opposition are closing the period of political instability provoked by
the aborted coup d’état of April 2002 and, at the same time, recog-
nizing the existing constitutional order as a framework accepted by
the majority for maintaining democracy in Venezuela.

On 9 May 2003, the parliamentary group of the ruling party in
the National Assembly proceeded to submit a draft bill to reform
the Organic Labour Act. The bill responds to the recommendations
made by the supervisory bodies of the ILO as to the need to bring
the national provisions into conformity with the obligations under
ratified Conventions Nos. 87 and 98. As a result of the legislative
process to discuss and adopt the draft reform of the Organic Labour
Act, the Permanent Committee on Integrated Social Development
of the National Assembly has definitely withdrew from its legisla-
tive agenda the draft bill on the trade union guarantees, following
the observations made by the Committee of Experts on the Appli-
cation of Conventions and Recommendations and the direct con-
tacts mission.

On 19 November 2002, the Gaceta Oficial No. 37.573 published the
new Organic Labour Act respecting the Electoral Authority, section 33 of
which stipulates the following:

The National Electoral Council has the following competence:

…

2. Organize the elections in the trade unions, while respecting their
autonomy and independence, in compliance with the international trea-
ties in this area concluded by the Bolivarian Republic of Venezuela, pro-
viding them with the corresponding technical and logistical support.
Equally, the elections in occupational unions, and in the organizations
with political aims; in the civil society; in the later case when it is so re-
quested or ordered by the final decision of the Electoral Chamber of the
Supreme Court of Justice.

This law limits and conditions any action of the National Elec-
toral Council in terms of the independence and autonomy of the
trade union organizations and the obligations assumed by the Re-
public under the international treaties and conventions on human
rights, including Conventions Nos. 87 and 98. According to arti-
cle 23 of the Constitution, these treaties and conventions shall be
applied in a direct and preferential manner, subjecting any partici-
pation of the National Electoral Council to the voluntary and free
expression of consent on the part of the trade unions. The similar
approach is taken in the draft bill to reform the Organic Labour
Act.

The entry into force of paragraph 2 of section 33 of the Organic
Labour Act respecting the Electoral Authority repeals the eighth
transitional provision of the Constitution of the Republic, as well as
the special transitional rules for the renewal of trade union leader-
ship, approved by the resolution No. 010418-113 of 18 April 2001 of
the National Electoral Council. Henceforth, the Council will not be
able to convene, monitor or supervise the elections and could only
provide technical assistance on request from the trade union orga-
nizations themselves.

The Government representative recalled that the previous year
he had been present in the Committee shortly after the coup d’état
which had threatened the political and economic stability of his
country. On that occasion, his Government had undertaken public-
ly together with the representatives of the national parliament to
adopt a series of legislative and administrative measures which
would adapt the national regulations to the obligations deriving
from Convention No. 87 and the recommendations made by the di-
rect contacts mission which had visited the country in May 2002.
Over the past year, and despite the difficulties, it could be seen from
the observations of the Committee of Experts and document D.9
that there was the will to change and an institutional desire to make
progress.

He indicated that, with regard to the Organic Labour Act of
1990, as amended in 1997, which had been criticized on many occa-
sions by the Committee of Experts, preliminary draft legislation
had been developed which took up all the proposals made by the
Committee of Experts and the direct contacts mission. In this re-
spect, sections 408 and 409, which made an over-detailed enumera-
tion of the functions and purposes of workers’ organizations were
being repealed; section 419 requiring an excessively high number of
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employers to establish an employers’ organization was being
amended to reduce this number from ten to four employers; the
number of workers required to establish independent trade unions,
as set out in section 418, was being reduced from 100 to 40; and
section 404 setting out the requirement for an excessively long peri-
od of residence in the country before foreign workers could become
members of the executive bodies of a trade union was being amend-
ed to reduce this period from ten to five years. He added that the
above draft text was included in the legislative agenda with a view
to its adoption in first discussion. The draft legislation not only in-
cluded the recommendations of the Committee of Experts, but also
amended structural aspects affecting the exercise of freedom of as-
sociation and collective bargaining. In this respect, the broad inter-
pretation of the so-called “State security bodies”, which allowed
discriminatory practices against civilian personnel and civil protec-
tion employees, such as firefighters, who had been the subject of
discrimination by local and regional authorities for almost ten
years, was being amended. The exercise of freedom of association
had been extended to public officials within the meaning adopted
by the Act issuing the conditions of service of the public service, in
derogation from the special regulations permitting the arbitrary in-
tervention of the national authorities and removing them from the
purview of trade union organizations. The draft text included mea-
sures of protection for workers against acts of anti-union discrimi-
nation and imposed severe penalties on those who violated these
rights. It assured justice that was rapid, less rigid and more effective.
The draft legislation also reinstated the system of compensation for
unjustified dismissal, thereby protecting the workers discriminated
against by the last reform of the Organic Labour Act of 1997. More
precise regulations were included on mass redundancies, the reduc-
tion of working hours and the strengthening of labour administra-
tion. The latter was open to consultation with the social partners.

With regard to the concept of the “alternation of executive of-
ficers by means of universal, direct and secret suffrage” as envis-
aged in article 95 of the Constitution, which had been criticized by
the Committee of Experts, the Government accepted the recom-
mendation of envisaging the possibility that executive officers of
trade unions could be re-elected and indicated that the term “alter-
nation” did not refer to the prohibition of re-election, which in his
view did not exist, but to the regular holding of elections by organi-
zations.

In the context of the discussion of the draft reform of the Organic
Labour Act, the Permanent Committee for Integral Social Develop-
ment of the National Assembly had struck the Bill on trade union
safeguards off the legislative agenda. This measure would incorpo-
rate all recommendations made by the Committee of Experts and the
direct contacts mission. With regard to the system of trade union
elections envisaged in article 293 and the eighth transitional provi-
sion of the Constitution, he indicated that on 19 November 2002 the
very recent Organic Act on the Electoral Authority had been pub-
lished, section 33 of which provided that the National Electoral
Council was competent for the organization of elections of trade
unions while respecting their autonomy and independence in accor-
dance with international treaties through the provision of technical
assistance. This provision limited the competence of the National
Electoral Council and made its participation subject to the free and
prior consent of trade union organizations. The Organic Act on the
Electoral Authority repealed the eighth transitional provision of the
Constitution and reduced the competence of the National Electoral
Council so that it could no longer participate in the convening, orga-
nization, supervision or inspection of elections and its participation
would only be possible at the prior request of trade union organiza-
tions. The Organic Act also repealed the Special Statute for the Ren-
ovation of Trade Union Leadership. He added that on 11 July 2002,
the Act issuing the conditions of service of the public service had en-
tered into force. The Act made the legal status of trade unions of
public employees equal with other workers’ organizations in the
country by repealing the Regulations respecting trade unions of pub-
lic employees of 1971. This had enabled the Latin American Confed-
eration of Workers to withdraw the complaint submitted to the Com-
mittee on Freedom of Association on this issue.

With regard to resolution 01-00-012 of the Office of the Comp-
troller of the Republic, requiring trade union officials to make a
sworn statement of assets at the beginning and end of their man-
date, an obligation also set out in the statutes of certain trade union
organizations, he indicated that the Ministry of Labour had accept-
ed the criterion of the Committee of Experts and the direct contacts
mission through an instruction issued to all employees in this re-
spect. The Office of the Prosecutor of the Republic had issued a
new resolution in March 2003 which, in the view of the Ministry of
Labour, also failed to comply with international obligations, al-
though it recognized that the sworn statement of assets would be
made freely and would not be obligatory.

Finally, he observed that the Government shared the observa-
tions of the Committee of Experts regarding the need to respect
public freedoms in order to be able to exercise trade union rights.
He indicated that on 29 May 2003, as a result of the intervention of
the Organization of American States (OAS), the United Nations
Development Programme (UNDP) and the Carter Centre, an
agreement had been signed between the representatives of the
Government of the Bolivarian Republic and the political and social
groups supporting it, and the democratic coordination and the po-
litical organizations and organizations of civil society supporting it.
The representatives of the political opposition included members
of one of the five workers’ confederations of the country, the Con-
federation of Workers of Venezuela (CTV), and the most represen-
tative organization of employers, FEDECAMARAS. The agree-
ment implied an undertaking to resolve differences by democratic
means in accordance with the Constitution, the full observance of
human rights and the submission of the authorities and citizens to
the rule of law and to institutions. Through this agreement, both the
constitutional Government and the opposition were seeking to
bring to an end a phase of political instability and were recognizing
the Constitution as being accepted by the majority as enshrining
democratic coexistence in the country. The agreement called upon
the National Assembly to adopt the Act establishing the Truth
Commission, which would investigate the events that had occurred
between 11 and 15 April 2002 when human rights had been violat-
ed. Without prejudice to the above, the judicial system had taken
penal action against those who had made unwarranted use of arms
on that occasion, including police and military officials directly and
presumably involved in the coup d’état of April 2002. The Govern-
ment emphasized that on that occasion, despite the difficulties ex-
perienced, it had not resorted, as was traditionally done, to declar-
ing a state of emergency or to suspending constitutional guarantees.
With regard to social dialogue, he indicated that the agreement
demonstrated the efforts and initiatives made by the Government.
Following April 2002, the Government had set up tripartite round
tables in the automobile, chemical, pharmaceutical, textile, trans-
port, cooperative and small and medium-sized enterprises sectors.
This had been a one-year experience in which the ILO’s principles
had been fundamental. Recently, difficulties had been encountered
in the dialogue with employers’ and workers’ organizations. Never-
theless, he considered that the agreement that had been concluded
would make it possible to resolve this situation. In conclusion, his
country was encountering difficulties arising out of its will to change
a society of poverty and exclusion into an inclusive and participa-
tory society in which human rights were broadly enjoyed. In this
framework, the ILO’s cooperation and technical assistance from
headquarters and the Multidisciplinary Advisory Team in Lima
were essential for the training of public officials and the social part-
ners.

The Employer members recalled that the case of Venezuela had
been before the Committee since 1995 and that for the past three
years the Committee’s conclusions on this case had been placed in a
special paragraph of its report for continued non-compliance with
the provisions of the Convention. It was well known that the coun-
try had been going through a difficult political situation for some
years. However, it was the role of the Committee to concentrate on
issues relating to labour law and the fulfilment of the obligations of
the Convention, even if the Government representative had dedi-
cated much of his statement to his country’s political problems. The
Employer members recalled that the direct contacts mission which
had visited the country after some delay in May 2002 had confirmed
that the situation gave grounds for serious concern. In its observa-
tion, the Committee of Experts had referred to the findings of the
mission that repeated acts of violence continued to be perpetrated
against trade union leaders and members, especially by paramili-
tary groups, and that there were hardly any consultations with the
social partners on important matters relating to labour law. In this
respect, the Employer members reaffirmed that respect for basic
civil rights was a prerequisite for the effective exercise of freedom
of association. In their view, the Government should take a proac-
tive approach in this respect and adopt measures to punish persons
who committed such crimes.

With reference to the amendments to the national legislation
announced by the Government representative, they noted that
there was no indication of whether the amendments had actually
been made to resolve the problems cited by the Committee of Ex-
perts, particularly relating to the excessively high number of work-
ers and employers required to establish representative organiza-
tions and the restrictions on the number of years during which the
leaders of such organizations could remain in office. Although the
Government representative had referred to the information con-
tained in document D.9, the Employer members recalled that this
information was of a political nature and contained no details on
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the changes made to the labour law. There remained numerous
problems with regard to compliance with the Convention, some of
which were embedded in the provisions of the Constitution, which
meant that it was very difficult to change the labour legislation
without the relevant constitutional amendments. The Government
representative had intimated that some of these problems arose out
of the interpretation of the relevant provisions, but the question
therefore arose as to where the final responsibility lay for interpret-
ing the law in this report.

With regard to the comments made by the Committee of Ex-
perts concerning article 293 and the eighth transitional provision of
the Constitution, which provided that the National Electoral Coun-
cil was responsible for organizing the elections of occupational or-
ganizations, the Employer members emphasized that this left no
freedom for employers’ and workers’ organizations with regard to
the election of their leaders. The Government representative had
announced draft legislation to amend this provision. Such an-
nouncements had been heard on previous occasions, but the direct
contacts mission had indicated that the National Electoral Council
continued to intervene in trade union affairs. In this respect, they
reaffirmed that interference in the electoral procedures of employ-
ers’ or workers’ organizations was a very serious violation of the
Convention. The same applied to any requirement for a statement
of assets by the leaders of such organizations at the beginning and
end of their mandate. All of the above led to the conclusion that
nothing had changed in practice, despite the repeated promises
made. The Employer members therefore urged the Government to
agree to receive a further direct contacts mission. If the measures
announced by the Government had been planned in good faith,
such a mission should cause no problems for the Government. In-
deed, a Government which had expressed worthy intentions for the
past eight years should consider a direct contacts mission as being a
moderate and useful means of cooperation.

Expressing their serious concern at the situation in Venezuela,
the Employer members stated that even though they would like to
think that the situation was improving, and that there had been no
persecutions of workers or employers, the fact could not be over-
looked that serious violations of Convention No. 87 continued. The
detention of leaders of employers’ and workers’ organizations for
their activities was contrary to the principles of freedom of associa-
tion. Indeed, the exercise of the activities of employers’ and work-
ers’ organizations had to be free from pressure, persecution and
acts intended to discredit them. The Employer members consid-
ered that the case under examination did not relate exclusively to
political questions, but also to the freedom of association of em-
ployers and workers as envisaged in Convention No. 87, and that
they constituted a fundamental human right. There could be no val-
id action or attitude if the fundamental human rights were not re-
spected in the first place. There was painful evidence that violations
were being perpetrated. However, they indicated that they did not
want to confront the Government.

They added that, while on the one hand, the Government was
indicating that it had recourse to the assistance of international or-
ganizations, on the other hand, it was not possible to affirm that the
results of the direct contacts mission in 2002 had had a positive im-
pact with regard to the establishment of social dialogue. If there was
no respect for the social partners, there could be no dialogue. The
Employer members were aware of the importance of tripartism and
wanted everyone to participate. The events that gave rise to com-
plaints demonstrated that the situation was serious. They empha-
sized that they were sufficient so that on other occasions the em-
ployers would have sought the adoption of more serious measures,
such as a Commission of Inquiry. Nevertheless, under the present
circumstances, they wished to reconstitute a situation of dialogue
and tripartism.

They wondered how it was possible to achieve freedom if there
were detentions and an absence of freedom of expression, or if the
law restricted these freedoms. They recalled that national consti-
tutions were sovereign, but did not prevail over fundamental hu-
man rights. The Employer members supported all institutions
which protected human rights, and agreed that there was no place
for enterprise if these rights were not respected. The Employer
members were prepared to be convinced that the good intentions
of the Government could be harmonized with the interests of the
social partners. They considered that the harm caused to employ-
ers’ and workers’ organizations had been very serious, but was
still not irreparable. They considered that the situation justified
the sending of a mission at the highest level, and they called for
such a mission. They did not wish to have to consider the serious
situation in Venezuela in the Governing Body or the Conference
again, or to have to talk about negative results. They were in
favour of social dialogue, and not against the Government of
Venezuela.

The Worker members welcomed the information presented by
the Government representative. They expressed their hope that the
points which were not contained in document D.9 would be trans-
mitted in writing. Last year, the application of Convention No. 87 in
Venezuela had led to the adoption of a special paragraph. Mean-
while, the Committee on Freedom of Association had examined a
number of cases relating to this situation, especially at its session
held last March.

The report of the Committee of Experts mentioned that the di-
rect contacts mission held in May 2002 pointed to the violent acts
committed by paramilitary groups, with some complicity on behalf
of the public authorities. These acts of violence included the death
threats launched against trade unionists and the assassination of a
trade union leader. The same mission denounced the lack of any
significant consultations of the social partners. However, the speak-
er pointed out that a Bill on the reform of the Organic Labour Law
in response to the requests of the Committee of Experts had been
formulated. Having said that, a few contradictions persisted
between the national Constitution and Convention No. 87: the
mandate of trade union leaders was not renewable; the election
of its members was subject to direct and universal suffrage; and
the National Electoral Council intervened in trade union matters.
They noted that some progress had been made. Resolution
No. 010-00-012 obliging trade union leaders to declare their patri-
mony might be annulled. Several bills which were criticized had been
withdrawn. Positive developments were made with respect to four
cases mentioned by the Committee on Freedom of Association.
However, the continued acts of the paramilitary groups against trade
union leaders seriously compromised the application of Convention
No. 87. A climate of violence and acts of discrimination launched
against trade unions could only jeopardize freedom of association.
On the basis of the above, the Worker members recommended the
dispatch of a direct contacts mission to Venezuela to: (a) check the
current status of the declared legislative reforms; and (b) to enable
the free expression of employers’ and workers’ organizations in their
relations with the Government. The Worker members further ex-
pressed their hope that the current situation of discrimination and
acts of violence would be subject to impartial investigation.

The Worker member of Venezuela indicated that Venezuela was
undergoing a process of change brought about at the grassroots. This
has led to the creation of a wide, democratic and participatory move-
ment. He endorsed the recommendations made by the Committee of
Experts on the reform of the Organic Labour Act and informed the
Committee of their current participation in a technical team within
the Social Development Committee of the National Assembly. He
pointed out that private sector employers were violating the Free-
dom of Association and Protection of the Right to Organise Conven-
tion, 1948 (No. 87), the Protection of Wages Convention, 1949
(No. 95), and the Employment Policy Convention, 1964 (No. 122), by
imposing on workers their redeployment through massive dismissals,
reduction and retention of wages and other economic benefits and
working conditions, in addition to the deferral of discussions on col-
lective agreements. The speaker reiterated the importance of the au-
tonomy and independence of workers’ organizations vis-à-vis politi-
cal parties, successive governments and employers’ organizations.
He said that, at a time when trade union membership was increasing,
it was not appropriate to use the ILO, as a political forum to raise
issues which should be resolved at the national level.

The Government representative of the United States under-
lined the conclusions and recommendations of the ILO supervisory
bodies in this case on the critical importance of social dialogue and
the right of workers’ and employers’ organizations to conduct their
activities without government interference and in a climate of com-
plete security. She expressed that respect for civil liberties, promo-
tion of genuine social dialogue and the unfettered functioning of
workers’ and employers’ organizations were not only essential to
the exercise of freedom of association, they were essential for the
creation of a productive and prosperous society. The speaker urged
the Government of Venezuela to continue to work with the ILO to
bring its law in line with its obligations under Convention No. 87
and to promote dialogue with all representative organizations of
workers and employers.

The Government member of Sweden, also speaking on behalf of
the Governments of Denmark, Finland, Iceland and Norway, noted
with concern that this case had been examined on several occasions
by the Conference Committee. While taking due note of the infor-
mation given by the Government representative, the speaker de-
plored that the situation for trade unions and their officials still
seemed to be precarious and that the Government had not held ad-
equate consultations with social partners. The Government was
urged to take necessary steps to ensure that workers’ and employ-
ers’ organizations could exercise their rights in full security, as well
as a continuous dialogue with social partners.
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The Employer member of Venezuela indicated that a few decla-
rations did not reflect the present situation relating to the events of
April 2002. He informed the Committee that the current Minister
of Justice had confirmed that he had received the resignation of the
President, so a coup d’état had never taken place. The improve-
ments which were announced by the Government served only its
own interests and the recent agreement, while it was signed by both
the employers and civil society, excluded international observers.
He highlighted the continued violations of Convention No. 87. The
trade union movement had been attacked by the setting up of paral-
lel movements. He stressed the importance of joint action by free
and democratic workers’ and employers’ organizations in order to
put an end to the current situation in Venezuela. The stoppage that
had lasted two months in his country occurred as a result of the will
of civil society and was called off in the hope that the Government
would take a more flexible position. The speaker concluded by ex-
pressing the need for an end to the control exercised on workers’
organizations, and for the restoration of democracy in Venezuela.

The Worker member of the United States reiterated his organi-
zation’s commitment to and support of democratic institutions, the
rule of law, and non-violence in Venezuela. He condemned the rep-
rehensible coup d’état of April 2002 and stated that the AFL-CIO
president expressed in October 2002 in a letter to President Chavez
the firm conviction that all civic and collective actions in Venezuela
must be peaceful and not against democratic institutions. He re-
called the indications in the special paragraph in the 2002 Confer-
ence Committee report on progress as regards Article 2 of the Con-
vention. The new section 33(2) of the Organic Law on the Electoral
Authority significantly reduced the supervisory powers of the Na-
tional Electoral Council in union elections and eliminated manda-
tory term limits for union leaders. Moreover, the agreement of May
2003 between representatives of the Government and of the oppo-
sition gave support for pluralist democracy. Despite these few posi-
tive steps, many setbacks had occurred. Article 293 of the Venezue-
lan Constitution maintained the Governments’ interference in
trade union elections, and furthermore the CTV’s National Execu-
tive had not been legally recognized by the Venezuelan authorities
despite the fact that this was part of the conclusions of 2002 ILO
direct contacts mission and the Conference Committee’s special
paragraph last year.

With regard to the events in the petroleum sector, the speaker
stated that although each State had a legitimate interest to maintain
essential services, to protect national security, and to avoid violence
and the destruction of property, it was against the principles of Con-
vention No. 87 to retaliate against strikers for purely political or
anti-union motives. Over 18,000 employees of all professions had
not been allowed to return to work with negative effects on the pro-
ductivity and technical capacity of the Venezuelan oil industry. The
explanation given by the Government was contradictory, claiming
at the same time that employees had voluntarily abandoned their
work and that they had received disciplinary discharges for alleged
sabotage. Moreover, employees on legitimate leave, including preg-
nancy leave and vacation, had been discharged. Recalling the assur-
ances given that the employees would be readmitted, the speaker
requested clarification on the progress made in this respect. He
urged the Government to reconsider its refusal to readmit the strik-
ers. The Government should foster an environment of reconcilia-
tion, justice and constructive negotiation. The unjustified detention
order against the CTV president should be removed and the Gov-
ernment should take up its responsibility to investigate the assassi-
nation of CTV trade unionist Ricardo Herrera. The Worker mem-
ber supported the request of the Worker members to dispatch a
direct contacts mission to Venezuela.

The Worker member of Mexico recalled that, in December
1999, a new Constitution was approved in Venezuela by means of a
popular referendum. This Constitution includes a number of in-
fringements on freedom of association, a requirement for the alter-
ation of union leaders and interference in the internal affairs of
trade unions, namely its electoral procedures. He denounced the
Government for conducting a policy of libel against the CTV and
for refusing, in 2002, to accredit them to the ILO Conference de-
spite the fact that the Supreme Court of Venezuela recognized the
CTV as being the most representative workers’ organization. The
Government of Venezuela had repeatedly ignored the numerous
requests of the ILO for it to cease its attacks on the CTV and to
respect its autonomy and union rights. The speaker joined other
members in requesting a direct contacts mission to Venezuela.

The Worker member of France noted the positive elements re-
corded following the previous year’s discussion and the direct con-
tacts mission of May 2002. The Government representative had ac-
knowledged the competence of the ILO supervisory mechanism
and had stated that the observations and recommendations of the
Conference Committee and the Committee of Experts were seri-

ously taken into consideration. He had admitted that problems ex-
isted with respect to the application of Convention No. 87. The 2002
direct contacts mission had not met with all of the trade union con-
federations and organizations and had made no comment on the
aborted coup d’état which had taken place a month earlier. An at-
tempt to overthrow a democratically elected president by force or
through an insurrectionary strike was not included among the activ-
ities that were protected by Convention No. 87. The Government
had expressed its will to enter into a dialogue with the organized
socio-economic actors and to consult them on the possible amend-
ments of the Organic Labour Act in order to bring it into conformi-
ty with Convention No. 87 and had described its efforts in order to
take into account the recommendations of the direct contacts mis-
sion, of the Committee of Experts, of the Conference Committee
and the Committee on Freedom of Association. There was a hope
that this constructive attitude would lead very soon to the adoption
of an amendment by the Parliament and that this could be verified
as of the coming year. The report of the Committee of Experts also
raised other non-settled issues, especially the fact that certain arti-
cles of the Constitution regulated and controlled in excessive detail
the questions which belonged in fact to the competence of the
unions: free choice of officials; freedom to organize without exces-
sive constraints. This situation also prevailed in other countries in
the region and evolved only too slowly. The rather wide interpreta-
tion of these provisions made orally by the Government represen-
tative should be introduced in the legislative texts and implemented
in practice. The legislative framework should favour democracy
and freedom of association.

The openness demonstrated by the Government should be en-
couraged. The observations made the previous year had been taken
seriously but concrete results were expected from the following
year. It would be a good sign if the Government accepted a high-
level mission or a reinforcement of its cooperation with the ILO.
The ILO representatives should contact all the organized socio-
economic actors of the country. The consolidation of a process
of social dialogue in good faith with all the interested parties would
be in the interests of the Government, the organizations of em-
ployers and workers and, finally, in the interest of the country and
democracy.

The Government representative of Cuba said that the informa-
tion provided by the Government representative of Venezuela had
pointed out in detail the initiatives of the Government of Venezuela
to establish social dialogue within the framework of the law. The
Government representative had provided detailed information on
efforts to reform the Organic Labour Act, according to the observa-
tions made for several years by the Committee of Experts, although
those observations had not been dealt with from the beginning. The
speaker expressed concern for the scepticism some members of the
Committee expressed with regard to governments, which led to the
discussion of issues that were beyond the mandate of the Commit-
tee. She recalled that governments play an important role in the
tripartite system and are part of the Organization under the ILO
Constitution. Governments had a role to play in the supervisory
mechanisms and such attitudes could affect the credibility of the
Committee’s work and could be counterproductive with regard to
the cooperation desired from governments. The Committee should
thank the Government of Venezuela for its explanations and trans-
mit this case to the Committee of Experts to be evaluated objective-
ly and impartially.

An observer representing the International Confederation of
Free Trade Unions (ICFTU), the secretary-general of the CTV,
emphasized that the CTV was the most representative workers’ or-
ganization in the country. He believed that the recommendations
by the supervisory bodies of the ILO had not been taken up by the
Government and he indicated that violations of Convention No. 87
had worsened. He referred to the following violations: (1) state in-
terference in the electoral process of trade unions; (2) refusal to
recognize the CTV as being a social partner; (3) the assassination of
union leaders; (4) massive dismissal of union leaders without justifi-
cation; (5) persecution of the president of the CTV who was pres-
ently in exile. He joined in with other statements in favour of anoth-
er direct contacts mission.

The Government member of France considered that there was a
need to follow up to the requests made by the Committee of Ex-
perts with respect to legislation or practice. He noted the progress
that might be achieved by the ongoing reforms of the labour law but
nevertheless wished to draw the attention of the Conference Com-
mittee to the need to remain vigilant while supporting the Govern-
ment’s efforts. He underlined that the political climate was more
favourable today than last year. The Government had received a
first ILO direct contacts mission which appeared to have had a pos-
itive impact. The agreements reached on 23 May 2003 between the
Government and the coordinated democratic opposition move-
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ment had raised perspectives of political and social conciliation and
had been reinforced by the new provisions adopted by the Govern-
ment in the area of labour legislation and further cooperation with
the ILO. The speaker was in favour of such technical cooperation,
and of the sending of a new direct contacts mission in order to pro-
vide technical support for the ongoing reforms.

The Government representative expressed his gratitude for the
interventions, indicating that most recognized the efforts by the Gov-
ernment to comply with the recommendations of the Committee of
Experts and the direct contacts mission and to pursue labour legisla-
tion, taking into account the commitments made in the field of hu-
man rights. He indicated also that the Government was aware of the
importance of the work of the ILO and its supervisory organs. He
thought it was premature to undertake another direct contacts mis-
sion immediately, considering the progress made since the last mis-
sion in May 2002. He maintained that, for progress to be achieved in
matters of legislation, technical assistance was needed to facilitate the
process of reform of the Organic Labour Act. He requested that the
Committee provide assistance to the social partners and civil servants
to enable them to work together to improve social dialogue, freedom
of association, labour inspection and labour administration. Employ-
ment programmes should be promoted for small and medium-sized
enterprises. He emphasized the importance of the tripartite nature of
technical assistance since overcoming poverty demanded the collab-
oration of all social partners. The appropriate forum for a compre-
hensive and open discussion of the draft Bill to reform the Organic
Labour Act was the National Assembly.

The speaker announced that a copy of the draft Bill had been
sent to the Director-General of the ILO and that it was already on
the legislative agenda for approval. The Parliament would be a way
of proving and evaluating the will of the Government to comply
with its obligations to the ILO. He emphasized the contributions of
the direct contacts mission of 2002 in prompting the process of leg-
islative reform after ten years, and pointed out that draft legislation
of 2000 in violation of Convention No. 87 had been withdrawn. He
indicated that the direct contacts missions facilitated the drafting of
the Organic Electoral Authority Act, which used international hu-
man rights Conventions as its unavoidable and mandatory model,
led to the repealing of the special statute on alteration of union
leadership and catalysed the process to abrogate the eighth provi-
sion of the Constitution.

The Government representative said that alleging the lack of
progress since the previous year would be denying the achieve-
ments made by the direct contacts mission and the public and pri-
vate institutions, which had contributed to the advancing human
rights matters on the legislative agenda. There had been a great in-
stitutional coordination effort. The Government was willing to en-
ter into an extensive and sincere dialogue which, albeit complex,
was a goal of democracy. The speaker referred again to the 29 May
2003 agreement between the Government and democratic opposi-
tion sectors in the country, which involved the OAS, UNDP and
several countries, among others. He pointed out that the Govern-
ment, in accepting the recommendations of the supervisory bodies
of the ILO, had acknowledged the importance of organizations
such as the CTV and FEDECAMARAS, both of which were par-
ties to the agreement and were represented in the delegation at the
Conference. The Government representative said that there was no
denial of the role of other social actors in the country as it went
through profound changes in the last five years. No one had a mo-
nopoly over the economy or politics. The responsibility of the Gov-
ernment was to unite all the stakeholders in a diverse society. He
protested that certain issues had been raised, which were not within
the mandate of the Committee, and that these would be addressed
in time with the appropriate authorities. Recalling that sometimes
freedom was used abusively, for example when it held up basic pub-
lic services, he pointed out that there were no political prisoners or
union leaders detained in his country. Admitting that persons asso-
ciated with trade union activities had been assassinated, he stressed
that the Government was the first to condemn such acts and stated
that, with respect to the particular case evoked, a suspect had al-
ready been detained. Members of the police and the military, who
had participated in the events of April 2002 were being indicted for
violation of human rights and would be examined by a Truth Com-
mission of independent experts in human rights under the agree-
ment mentioned above.

The Worker members noted at the outset that it was not com-
mon for an Employer member to take the floor also on behalf of
workers, even in a tripartite system, which was recognized by the
international community. They were of the view that the ongoing
Committee could not decide on the political events which recently
shook the country.

The conclusions formulated by the Conference Committee last
year included a special paragraph due to the acts of violence

launched against trade unionists, the absence of consultation of
workers’ organizations and the intervention of the public authori-
ties in trade union matters. Meanwhile, the Committee of Experts
and the Committee on Freedom of Association had observed posi-
tive developments with respect to Convention No. 87. On the basis
of the above statement, the Worker members expressed their con-
viction that the social dialogue between the Government, employ-
ers and workers was the best means to promote decent and worthy
jobs, and would help in overcoming a situation of crisis and eco-
nomic recession as witnessed in Venezuela. They recommended the
sending of a direct contacts mission to Venezuela: (a) to check the
current situation of the declared reforms; (b) to enable the expres-
sion of workers’ organizations in their relations with the Govern-
ment; and (c) to define the prospects of technical cooperation based
on the promotion of social dialogue.

The Employer members stated that the discussion on this was
similar to previous years, with the Government stating that in fact
all problems had been solved or evoking misunderstandings. The
Employer members, however, noted that so far only drafts of new
legislation existed and that the situation basically remained un-
changed. The speaker observed that the Government representa-
tive had referred generally to technical assistance by the ILO, but
did not comment on the recommendation to receive another direct
contacts mission. At the same time the Government representative
had praised the achievements of the last such mission, which was
not logical, particularly given the fact that the recommendations of
that mission had not yet been fully implemented. In conclusion, the
Employer members insisted that new legislation in accordance with
Convention No. 87 had to be adopted. Stressing that resort could
also be made to other measures, such as the constitutional com-
plaints procedures, the Employer members urged the Government
representative to indicate whether a new direct contacts mission
would be accepted.

The Government representative stressed that the situation in
the country had changed since the previous year and acknowledged
the achievements of the direct contacts mission, which had given
rise to inevitable legislative reforms, which the Government agreed
were necessary. The Government representative indicated that it
had no objection to receiving another direct contacts mission in the
future, but that it considered it to be more important for the ILO to
provide tripartite technical assistance in the problem areas men-
tioned, involving all social partners in the continued legislative pro-
cess, thus making it possible to evaluate the progress made.

The Committee noted the written statements of the Govern-
ment, the oral statement of the Government representative and the
discussion which followed. The Committee recalled that the Com-
mittee of Experts had referred to the serious deficiencies in the ap-
plication of the Convention concerning both workers’ and employ-
ers’ organizations, regarding the right of employers’ and workers’
organizations to organize in a manner of their choosing, the right of
organizations to freely elect their representatives and to establish
their statutes, and the failure of the Government to consult the
main social partners.

The Committee also noted the results of the direct contacts mis-
sion of May 2002. The Committee observed that the Committee on
Freedom of Association had examined a large number of infringe-
ments on trade union rights. The Committee recalled that respect
for civil liberties was fundamental for the exercise of trade union
rights. The Committee requested the Government to take the nec-
essary measures to ensure that workers’ and employers’ organiza-
tions could exercise their rights in a climate of complete security.

The Committee noted the statements of the Government repre-
sentative concerning draft legislation submitted to the National As-
sembly with a view to bring the law into full compliance with the
Convention. The Committee emphasized that this process be car-
ried out in full consultation with the most representative workers’
and employers’ organizations and that their opinions be duly taken
into account. The Committee, in a spirit of continued cooperation,
urged the Government to accept a new direct contacts mission in
order to assess the situation in situ and to cooperate with the Gov-
ernment and all of the social partners in view of ensuring full appli-
cation of the Convention.

The Committee, in the event that the Government was not in a
position to receive this mission, would be obliged to adopt other
measures at its next session.

Convention No. 95: Protection of Wages, 1949

Ukraine (ratification: 1961). A Government representative
(Minister of Labour and Social Policy) considered the discussion of
the case as an opportunity to jointly decide on further steps towards
solving the problem of wage arrears in Ukraine. The Government
considered it to be an important issue and was well aware of its re-
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sponsibility in settling wage arrears. Discussion of the case at the
2001 Conference had been followed by significant improvements in
the situation regarding payment of wages and settlement of wage
arrears. Particulars on the measures taken by the Government for
the implementation of Convention No. 95 had been submitted by
the end of 2002, as required under article 22 of the ILO Constitu-
tion. In April 2003, the Ministry of Labour and Social Policy, to-
gether with the social partners, had carefully studied the latest com-
ments of the Committee of Experts.

Following the debate on the case of Ukraine at the 2001 Confer-
ence, total wage arrears had been reduced by 48.1 per cent, from
4.6 billion grivnas in 2001 to 2364 billion grivnas in 2002. Further-
more, the number of workers affected by wage arrears had de-
creased from 5.4 million in 2001 (41.8 per cent) to 2.1 million in 2003
(17.9 per cent), a decrease of 3.3 million persons. Half of these
workers (48.5 per cent) suffered delays in payment of wages of
three months or less, which was also unacceptable.

The most significant changes had taken place in the public sec-
tor, where wage arrears had been reduced by two-thirds to 1.5 per
cent (35.8 million grivnas). Wage arrears had also been reduced in
agriculture (by 71.3 per cent) and coal mining (by 6.6 per cent).
Reduction of wage arrears had been reported in most economic
and industrial sectors, as well as in all administrative-territorial
units. All this was the result of improvements in the economy and
effective actions by the executive branch in solving social problems.

Wage arrears were being monitored on a monthly basis by the
Minister of Labour and Social Policy of Ukraine, and the relevant
information brought to the attention of the Cabinet of Ministers
and the Administration of the President of Ukraine. They were be-
ing settled in an economic context of increasing minimum monthly
wages and average salaries.

The legislation aimed at protecting workers’ wages had been
strengthened. In 2001 the draft amendment on the criminal code
and the code of Ukraine on administrative offences had been
adopted in consultation with trade unions, establishing the criminal
and administrative liability of officials for untimely and partial pay-
ment of wages. In January 2001 the “Act respecting compensation
to citizens for loss of part of their profits due to the non-observance
of time of their payment” had entered into effect. In October 2002
the Labour Code, concerning the strengthening of penalties and
fines for company executives guilty of delay in the payment of wag-
es, was amended. In May 2001 the President of Ukraine issued the
“Urgent measures for acceleration of settlement of wage arrears”
Decree. The strengthening of state monitoring, primarily through
labour inspections, had also contributed to the reduction of wage
arrears. Transformation of the labour inspection system had al-
lowed the introduction, to the Supreme Council of Ukraine, of
draft laws on the ratification of the Labour Inspection Convention,
1947 (No. 81), and the Labour Inspection (Agriculture) Conven-
tion, 1969 (No. 129).

In 2002 on the initiative of state labour inspectors, 1,044 compa-
ny executives, guilty of wage arrears, were taken to court, which led
to the termination of their contracts in 278 cases. Central and local
authorities took 940 company executives to court resulting in the
termination of 208 contracts. Since the beginning of 2003, 457 com-
pany executives were prosecuted and 69 of their contracts terminat-
ed. In the first four months of 2003, state labour inspectors took
6,799 company executives to court for violating wage payment leg-
islation; (88.4 per cent of defaulting enterprises inspected) this was
up from 19,629 prosecuted in 2002 (77.8 per cent of defaulting en-
terprises inspected), and 48.9 per cent in 2001. More than twice the
number of criminal proceedings were initiated against company ex-
ecutives in the first quarter of 2003 compared to 2002 (i.e. 485 in
2003 compared to 206 in 2002).

The Government prepared a number of draft laws aimed at fa-
cilitating settlement of wage arrears by giving them top priority
over other payments, and considering them as privileged payments
in the event of liquidation of an enterprise. The creation of guaran-
tee institutions in accordance with the Protection of Workers’
Claims (Employer’s Insolvency) Convention, 1992 (No. 173), was
also being considered.

Taking into account that the adopted measures were not suffi-
cient, in April 2003, the Supreme Council of Ukraine approved the
action plan of the Cabinet of Ministers of Ukraine, which has made
the settlement of wage arrears a major priority. Referring to the
observation by the Committee of Experts on wage arrears in the
Voltex company, he indicated that, by decision of the Commercial
Court of Volynsk Oblast 4 January 2003, bankruptcy proceedings
had been initiated against the enterprise. Wage arrears of 2.2 mil-
lion grivnas were included in the list of claims against the enter-
prise. The Voltex Committee of creditors carried out financial re-
structuring according to the recovery plan, which was approved by
the court on 24 April 2003 aimed at settling wage arrears, in accor-

dance with the Act respecting the renewed solvency of the debtor
or confirmation of bankruptcy.

Ukraine requested ILO technical assistance for drafting legisla-
tion to give priority to the payment of wages over other mandatory
payments and for studying other countries’ success in creating a
guarantee fund for payment of wages in the event of bankruptcy.
He indicated that two draft laws would be submitted to the Com-
mittee in the near future. Finally, he emphasized that the new Gov-
ernment of Ukraine, together with trade unions and employers, had
decided that all draft laws and standards concerning wages and ob-
servance of social standards would be adopted only after they had
been debated by the National Council of Social Partnership, where
all decisions would be taken on the basis of consensus. He was con-
vinced that continued dialogue with the social partners would help
solve the problems of implementation of the ILO Conventions rat-
ified by Ukraine.

The Employer members noted that it was hardly surprising that
in the present case workers’ as well as employers’ organizations had
supplied comments to the Committee of Experts. Wage arrears
were only partially a problem in law or practice, as the basic princi-
ple of receiving remuneration for work done existed in every legal
system. The Employer members noted that by formally fixing time
limits for the payment of wage arrears, the Government had in fact
officially endorsed and authorized the delays in the payment of
wages. They noted that some progress had been made in an individ-
ual enterprise mentioned by the Committee of Experts, but that
nevertheless the 2002 observation gave a mixed picture of the situa-
tion. The situation remained particularly difficult in the public sec-
tor, which was highly dependent on the state budget. It was hoped
that the Government would strengthen labour inspection and other
relevant institutions, but the Employer members believed that fur-
ther administrative and legislative action would have a limited ef-
fect since the root causes of the problem were related to the eco-
nomic system. The existing situation might be due to the tax and
business laws in force, but also to the current state structure, which
lacked a culture based on the market economy and private proper-
ty. As long as the country would not tackle this fundamental issue
the current situation would be prolonged.

The Worker members recalled at the outset that the case raised
before the Committee for the last nine years concerned the failure
of the Government to comply with its obligation of ensuring the
regular payment of wages. Taking into account the General Survey
on the protection of wages, which was undertaken this year, they
believed it was appropriate to focus on the issue by way of example.
With regard to Article 4 of the Convention on the restriction of pay-
ment of wages in kind, they noted the adoption of a new law which
restricted such a form of payment to 50 per cent of the remunera-
tion due to a worker. That percentage was, in their view, a large
proportion of the remuneration due to a salaried worker. They not-
ed, however, that the partial payment of wages in kind should be
calculated on the basis of prices, which were not less than the cost
price. With respect to Article 11 of the Convention which constitut-
ed one of the pillars of social protection because it established the
priority of wage claims in the case of an employer’s insolvency, the
Worker members regretted to note that the principle continued to
be ignored in Ukraine. He referred to Article 12 of the Convention,
which provided for the payment of wages at regular intervals, which
was another fundamental pillar of social protection, because it gave
the worker the security necessary for his or her daily life. The Work-
er members further underlined that the continued situation of wage
arrears, as witnessed in Ukraine, violated grossly the spirit and let-
ter of Convention No. 95. The Worker members indicated that,
during the previous years, the observations made by the Committee
of Experts on Convention No. 95 had mentioned the problem of
arrears. The Governing Body of the ILO had received nine repre-
sentations based on article 24 of the ILO Constitution, claiming the
non-compliance of Convention No. 95. He added that, in the coun-
tries under discussion, the phenomenon was mixed with massive vi-
olations of the right to work, aggravated by the cynical attitude and
lack of responsibility on the part of some employers.

The Worker members took note of the information presented by
the Government in which wage arrears would have diminished by
46 per cent in the last two years and that the number of workers
affected reached 58 per cent. He noted that, despite of the above,
the Committee of Experts had further signalled an aggravation of
the phenomenon since April 2002 in certain industries and in two
important regions. He highlighted that the Federation of Ukrainian
Trade Unions had pointed out that a draft law establishing the pri-
ority of wage claims over other mandatory payments, and the draft
law establishing the priority of wage claims in the case of insolvency,
were blocked by a veto of the Head of State. He further highlighted
that those elements did not reflect a constructive attitude. The
Worker members requested that the Government be called upon to
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put to effect without delay the recommendations made by the Com-
mittee of Experts, to adopt the appropriate legislative measures; to
reinforce controls; to apply subsequent sanctions; and to formulate
efficient measures in order to redress the prejudices experienced by
workers.

The Worker member of Ukraine recalled that this was the fourth
time the case of Ukraine was being taken up by the Committee.
Previous discussions by the Committee had had a positive impact
on the Government. In 2001, at the request of the trade unions to
the President of Ukraine, the Presidential Decree concerning the
settlement of wage arrears had been adopted. The same year wage
arrears had been reduced by approximately 2.2 billion grivnas, or
44 per cent of the total wage arrears. In 2002, wage arrears in the
public sector had been almost liquidated. He emphasized the posi-
tive role played by the general agreement between trade unions
and the Government in resolving the problem of wage arrears. The
social partners had undertaken various measures aimed at payment
of wage arrears and improving the supervision of compliance with
the wage payment legislation in enterprises. Nevertheless, the
problem of wage arrears had not yet been fully resolved. In re-
sponse to the declining growth rate of industrial and agricultural
output in 2002, the settlement of wage arrears had been reduced
accordingly. In 2002, wage arrears in the productive sector had been
decreased by only 6.5 per cent. Since the beginning of 2002 overall
wage arrears had even increased by 51 million grivnas, or 2.2 per
cent of total wage arrears. Particularly troubling was the fact that
the wage arrears accumulated in 2003 made up approximately
26 per cent of total wage arrears. Nearly 2.1 million workers, or
18 per cent of the total workforce, were affected by the wage ar-
rears and more than one-third of workers suffered wage payment
delays of over six months.

To protect the right of workers to timely payment of wages, the
Federation of Trade Unions of Ukraine and its member organiza-
tions initiated a complaint, on behalf of workers, demanding the
mandatory recovery of wage arrears from employers. In 2001, the
courts had taken up approximately 225,000 individual complaints
by workers and more than 155,000 in 2002. As a result, in 2001-02
the courts judged in favour of the payment of approximately
650 million grivnas, or US$123 million. Within the same period,
84 contracts with enterprises, which had violated labour laws, were
terminated at the request of the trade unions. Trade unions were
also using collective means for protecting the economic interests of
workers. In 2002, 409 collective labour disputes had been regis-
tered, involving more than 2 million workers. In the process of con-
ciliatory procedures employers had repaid approximately half of
the arrears.

He indicated that the national legislation of Ukraine was not in
compliance with Article 11 of the Convention, according to which,
in the event of the bankruptcy or judicial liquidation of an under-
taking, the workers employed therein should be treated as privi-
leged creditors, and wages constituting a privileged debt should be
paid in full before ordinary creditors could claim a share of the as-
sets. For this reason, the chairperson of the Federation of Trade
Unions of Ukraine had introduced to Parliament a draft amend-
ment to the Act respecting the renewed solvency of the debtor or
confirmation of bankruptcy. The speaker also referred to section 15
of the Act on labour wages, according to which payment of wages
could be made only after payment of taxes and other mandatory
payments. He indicated that in 2001-02 a law, which considered
wages to be priority payments, had been discussed several times by
the Parliament, but had been repeatedly vetoed under the pretext
that it would reduce state income. However, no estimations of the
alleged budgetary losses had been made.

He supported the position of the Ministry of Labour and Social
Policy to consider enterprises, which did not pay wages to their
workers, to be insolvent and suggested that the State Labour In-
spectorate be authorized to initiate bankruptcy proceedings. He
stated that resolution of the problem of wage arrears in Ukraine, in
the opinion of the Federation of the Trade Unions, would also re-
quire the adoption, by the Supreme Rada of Ukraine, of a law on
payments of wages prior to other payments; amendments in the Act
respecting the renewed solvency of the debtor or compilational
bankruptcy, in order to ensure that, in the event of bankruptcy or
liquidation of an enterprise, wages would be paid prior to other
payments; and ratification of Convention, No. 173. He hoped that
the conclusions of the Committee would contribute to fully ad-
dressing the problem of wage arrears in Ukraine.

The Employer member of Ukraine expressed his gratitude to
the ILO for its contributions to strengthening social dialogue in
Ukraine. He supported the proposals made by the Government
representative and the Worker member of Ukraine. He indicated
that the settlement of wage arrears in the industrial sector had been
slower than in the public sector. A number of enterprises had gone

bankrupt, and it was necessary to find ways of solving the problem
of wage arrears. He was concerned that the minimum monthly
wage in Ukraine had not been negotiated with employers, and did
not take local differences into account. He emphasized the impor-
tance of ILO technical assistance in drafting laws dealing with the
protection of wages, fixing a minimum monthly wage, and creating
a guarantee institution as provided in Convention No. 173. He em-
phasized that, in view of the unprecedented character of the eco-
nomic transformations taking place in Ukraine, it was impossible to
avoid wage arrears. He expressed his firm belief that within a year
this problem would be successfully resolved. The economic growth
of 6 to 7 per cent per year was a significant achievement by the Gov-
ernment and employers, and it would contribute to the resolution
of the problem of wage arrears.

The Worker member of Romania stated that the phenomenon
of wage arrears affected several countries in the region but it was
most widely felt in Ukraine, because 20 per cent of its workers were
affected. In certain branches of industry (extraction industries) and
the services sector (health, social services and education), the phe-
nomenon was on the increase since April 2002. It was particularly
felt in the regions of Donetsk and Lougansk. The speaker pointed
out that the liquidation of wage arrears by the close of 2001 had not
been made, yet no sanctions had been imposed by the authorities in
power. He further indicated that the payment of wages in the form
of allowances in kind continued to be a current practice in Ukraine,
contrary to Article 4(2) of Convention No. 95. According to Arti-
cle 1 of Convention No. 95, wages were fixed by mutual agreement
between the parties or by national laws or regulations, in such a
manner that it was incumbent on the public authorities to ensure
that workers received the wages to which they were entitled, on
time. The speaker added that Ukrainian trade unions had request-
ed the adoption of a law establishing the priority of payment of
wages, and the formulation of a legislative instrument on the prior-
ity nature of wage claims in the case of insolvency of an enterprise.
He concluded that they had further requested that the Government
take without delay all the appropriate measures in this regard.

The Government member of Cuba referred to the progress
mentioned by the Committee of Experts in their observation. Some
speakers, however, had questioned the figures presented by the
Government during the discussion, figures which, in the speaker’s
view, should be accepted. Moreover, it was not appropriate to make
value judgements on the form of property or economic system cho-
sen by Ukraine, which were issues outside the competence of the
ILO. When, in a situation of economic slowdown in a market econ-
omy, such solutions as privatizations continued to be promoted as a
solution to a country’s problems, workers rights were neglected and
issues were addressed that interfered with an objective assessment
of the situation.

The Worker member of India noted that this was a clear case of
a violation of the Convention, which had already been discussed in
the Conference Committee three times since 1997. It was undisput-
ed that wage arrears had increased in a number of sectors during
the last year. Payment in kind was unacceptable and the fact that 30
per cent of the total workforce remained unpaid was a social prob-
lem of a critical dimension. Receiving payment for services ren-
dered was a basic right of the worker. It was thus an obligation of
the Government to pay the arrears and to deal with defaulting en-
terprises. Many social benefits were linked to the payment of wages
and unpaid workers risked losing retirement benefits. The speaker
urged to take a strong position in this case.

The Worker member of Tunisia declared that this case constitut-
ed a typical example of the non-observance of Convention No. 95,
which was a Convention that touched upon a vital aspect of a work-
er’s life because wages were, in general, his only means of subsis-
tence. The case raised here posed a real problem which affected
numerous sectors of the economy and several regions. He added
that even the public sector, which was, by definition, directly at-
tached to the State, was also affected. He indicated that this inertia
by the public authorities encouraged the same practices to occur in
the private sector, by giving a bad example. He indicated that the
Government had taken a number of measures at the administrative
and legislative level, which gave some results. Thus, in 2002, wage
arrears would have diminished by 44 per cent in comparison to the
previous year, and the number of workers affected reached 45 per
cent. He added that the positive development was interrupted and
that the phenomenon of wage arrears was on the rise whilst other
indicators pointed to a revival in the economy. He added that such a
contradiction could be explained by the fact that some enterprises,
in their cynical attitude, preferred to invest their profits, instead of
fulfilling their obligations vis-à-vis the workers and due to the pref-
erence of the State for the reduction of its debt. He added that, in
reality, the practices of payment in kind, and the continued situa-
tion convinced workers even further that, behind its declarations of
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goodwill, the Government did not have a firm commitment at that
level.

The Government representative expressed his gratitude to the
participants in the discussion. He indicated that he would inform
the members of the Cabinet of Ministers and the President of the
results of the debate on the case at the Conference. He emphasized
that, in light of the results of the discussion, the Government would
adopt measures aimed at solving the problem of wage arrears in
Ukraine.

The Employer members stated that since the Government
found technical cooperation useful, the Committee should recom-
mend it. For instance, the Government could be assisted in drawing
up new legislation in such areas as bankruptcy. However, the Gov-
ernment should also examine the current economic system as a
whole with a view to identifying areas where improvements could
be made.

The Worker members considered that, while there had been
some progress, wage arrears were still a problem which continued
to affect workers in many sectors. Their widespread and long-last-
ing nature made them serious violations of Convention No. 95.
While noting the ongoing efforts of the Government, the Worker
members requested that the Government show more determina-
tion in enforcing the Convention, by adopting the Act aimed at ac-
celerating the payment of arrears and establishing priority payment
of wages, and the Act guaranteeing the privileged payment of wag-
es in the event of the bankruptcy, and by reinforcing labour inspec-
tion and the system for sanctioning infractions to labour legislation.
They expected the Government to demonstrate its will through the
establishment of precise deadlines, the exact planning of arrear set-
tlements, and the recognition of the principle of privileged payment
of wages. While praising the Government for requesting ILO tech-
nical assistance, they recommended that such assistance not be lim-
ited to wage arrears but that it cover wage legislation as a whole.

The Committee noted the oral explanations given from the Gov-
ernment representative and the discussion that followed. It noted in
particular, the information provided by the Government concern-
ing the legislative measures aimed at reducing the wage arrears as
well as the latest statistical data showing a clear improvement of the
situation both in respect of outstanding wage debts and the amount
of wages paid in kind. The Committee reiterated that the payment
of wages in full and at regular intervals was a fundamental right of
workers and an absolute prerequisite for healthy employment rela-
tions, economic progress and social welfare. It emphasized that the
social partners should be fully involved in the national effort to
comply with the Convention. The Committee encouraged the Gov-
ernment to deal with the persisting wage crisis. It also invited the
Government to continue closely monitoring the evolution of the sit-
uation and to keep the Committee of Experts informed of any sig-
nificant developments in this respect, including the adoption of the
draft Act on the privileged payment of wages. Finally, the Commit-
tee welcomed the Government’s and its social partners’ request for
technical assistance from the Office, especially in respect of the ef-
fective establishment of a wage guarantee fund in accordance with
the international labour standards.

Convention No. 98: Right to Organise and Collective Bargaining,
1949

Guatemala (ratification: 1952). A Government representative
(Minister of Labour and Social Protection) recalled that his man-
date had begun on 27 January 2003 and would go until 14 January
2004, after elections. His statement should be considered in the con-
text of previous debates of the Conference Committee and in par-
ticular of the direct contact missions of 2001: many of the recom-
mendations that had been made at the time had been implemented
and others were in the process of being implemented.

The Government representative began his intervention by re-
calling the profound structural crisis which Guatemala was going
through. The economic model, based on the exploitation of agricul-
tural products with very low added value, which had predominated
since independence was coming to an end. The only asset Guatema-
la had to offer in order to compete in international markets, such as
the coffee market, was the low cost of labour, in particular that of
indigenous peoples. This model was not ethically, politically or eco-
nomically viable and had led to a culture of political authoritarian-
ism.

Since the independence of Guatemala, in 1821, the present Con-
stitution – adopted 17 years ago – has been the longest one in force
in the history of the country and it was the first time that a demo-
cratically elected president succeeded another democratically
elected president and would also be succeeded by free and demo-
cratic elections. For the first time in 12 years, Guatemalans had
been living in democratic conditions.

The speaker referred to the questions raised by the Committee
of Experts in their observation of 2002. Concerning the information
requested by the Committee of Experts on the procedure for col-
lective bargaining in the public sector, regulated by Legislative De-
cree No. 35-96, the Government representative indicated that sec-
tion 5 provides for two ways of proceeding in collective bargaining:
through direct negotiation with the relevant authority, or, through
the judiciary channel, with a representative appointed by the Attor-
ney-General. In the speaker’s view, the procedure had been in prac-
tice during the period covered by the observation, given that six
collective agreements on working conditions in the public sector
had been validated.

Regarding the lack of enforcement of final court decisions or-
dering the reinstatement at work of workers dismissed on grounds
of trade unionism, the speaker indicated that Guatemala had three
independent branches of power: legislative, executive and judicial.
Interference between the three was prohibited and could be subject
to criminal prosecution. At the request of the Committee of Ex-
perts to amend section 414 of the Penal Code in view of strengthen-
ing penalties for disobeying court orders, the speaker stated that
the Minister of Labour was promoting the creation of a State Com-
mission on Labour Relations and that the initiative for reform of
the Penal Code was being examined by the Tripartite Commission
of International Labour Affairs since 24 April 2003.

Regarding the request by the Committee of Experts to furnish
the number and nature of penalties which the Ministry of Labour
had imposed for non-enforcement of final court decisions for rein-
statement, the speaker admitted that no penalties had been im-
posed as of yet.

Regarding the Committee of Experts’ referral in their observa-
tion to comments by the Trade Union Confederation of Guatemala
(UNSITRAGUA), the speaker stressed that all the necessary mea-
sures were being taken to update the reports due to the Committee
of Experts and that the number of staff in the Ministry of Labour
responsible for this had been increased for this purpose. Further-
more, the Ministry of Labour was very willing to apply the neces-
sary measures whenever called on to do so by the judicial authority.

In its observation, the UNSITRAGUA had referred to the com-
pilation of blacklists by a company of trade unionists and the dis-
missal of union leaders from the Ministry of Health and Welfare,
two municipalities and one enterprise. In this respect, the speaker
stated that, in February 2003, a copy of the denunciation concern-
ing the compilation of blacklists had been sent to the Attorney-
General of the Public Ministry. The speaker indicated that the gen-
eral labour inspection had no record of the denunciation
concerning the dismissal of union leaders and had asked for details
from the persons involved. The dismissal of union leaders from en-
terprises was handled in court.

Furthermore, UNSITRAGUA had mentioned the failure to re-
instate, as ordered by the Ministry of Labour, worker unionist-
members who had been fired by a banana enterprise. In this re-
spect, the speaker referred to the response given in 2002. The
present administration had not acted on the collective suspension
of workers’ contracts ordered by the previous government. Accord-
ing to information the Ministry of Labour had obtained from the
respective employers, the 37 persons mentioned by UNSITRA-
GUA in this regard apparently no longer worked for those enter-
prises. In the end, in accordance with the decision of the competent
judge, the termination of the contract and wages payments to work-
ers were authorized, and the workers were granted severance pay.
In any case this was an issue that could have been addressed in
court.

Another of the observations by UNSITRAGUA referred to in-
fringement on the right to collective bargaining by Government
Agreement No. 60-2002 of the Ministry of Finance. In this respect,
the speaker said that the Court on Constitutionality, the highest ju-
dicial authority, judged – by a court decision of 3 January 2003 – in
favour of the workers thus bringing to naught the challenged por-
tion of the Government Agreement mentioned. The speaker stated
that, in time, the Committee of Experts would receive a copy of the
Government Agreement.

Regarding full implementation of Articles 4 and 6 of Conven-
tion No. 98, the Government representative referred to what had
been done in 2002. As had been explained, the public sector had
two possible means of negotiation. For example, in the case of the
social security administration, the competent authorities had been
obliged to negotiate, by means of a court resolution, which in-
volved fixing wage increases to be applied. In the Roads Adminis-
tration a procedure under way to authorize a strike would soon be
concluded.

In its 2002 observation, the Committee of Experts had heard
comments by the International Confederation of Free Trade
Unions (ICFTU) on the anti-union behaviour in maquilas in the



24 Part 2/44

free-trade export zones. In this respect, the speaker explained that
an administrative procedure on the issue by general labour inspec-
tion had concluded with the imposition of penalties on the infractor
enterprises, requesting that the Ministry of the Economy withdraw
their tax exempt status, in accordance with the Export and Maquila
Promotion and Development Act. The Ministry of the Economy
had issued a press communiqué, published on 4 June 2003 in Prensa
Libre, warning all enterprises of their obligation to abide by labour
laws and informing them of the procedures initiated against some
enterprises and of the penalties that would be imposed. The speak-
er added that he had no information on the entering into of new
collective agreements in the maquila sector.

To end his intervention concerning the issues raised by the Com-
mittee of Experts in their observation of 2002, the speaker ex-
plained that the draft amendments to the Labour Code were pend-
ing approval in Congress.

The speaker also informed the Committee on other measures
adopted by the Government in 2003. In the short term, it was ex-
pected that, in the course of 2003, the Commission on Labour Rela-
tions – composed of the Executive, the Supreme Court, the Labour
Commission of the State Congress, the Public Ministry and the Of-
fice of the Attorney General – would pursue their efforts. The
Commission on Labour Relations in particular would address the
social aspects of the free-trade negotiations. In this respect they had
proceeded to suggest the repealing of the tax exemptions from
those export enterprises that did not respect labour rights.

The National Banana Commission, as in other countries of Cen-
tral America and in Panama, should create a framework for resolv-
ing the numerous social problems in the sector. That Commission
had proved to be a leader in the formulation of two collective agree-
ments.

The Government representative explained that the Govern-
ment elected in November 2003 should pursue the legislative re-
forms under way. Three substantive reforms would affect labour
relations. Legislative Initiative No. 2855 would address issues of
procedure by reducing the average length of a trial from 28 to six
months. Labour trials should be made to increasingly incorporate
oral procedures, as had been done in the latest reforms for criminal
trials. Legislative initiative No. 2857 would address reform of the
Labour Code in order to make it consistent with the international
commitments made on such matters as child labour, domestic la-
bour and sexual harassment. Legislative Initiative No. 2858 aimed
at expanding the right to compensation and to renew the reinstate-
ment of workers who had been unjustly dismissed. The speaker re-
called that since 1954 workers had lost the right to automatic rein-
statement.

The speaker referred to the restructuring of the Ministry of La-
bour. On the one hand, horizontal coverage would be expanded
with 22 new offices to be opened at the department level. On the
other hand, vertical coverage would be increased with special atten-
tion to child labour, domestic work, forced labour and women
workers. Furthermore, staff posts in the Ministry of Labour would
be reclassified, with a 35 per cent increase in posts held by workers
and an increase in the number of labour inspectors in the country-
side.

Among the measures to be taken in the medium and long terms,
the speaker mentioned the creation of a “basic course on labour
rights”. This would be introduced as of 2005, as a compulsory
course from the ninth to the twelfth grades and cover the funda-
mental rights at work. With the help of the Relacentro project
(Freedom of association, collective bargaining and labour relations
in Central America, Panama, Belize and the Dominican Republic),
a university-level technical course in labour relations had been for-
mulated for the training of labour inspectors. Furthermore, it was
expected that, with the help of the Prodiac project (Tripartism and
social dialogue in Central America – Strengthening of processes for
democratic consolidation), tripartism would be expanded at the de-
partment level. The speaker also drew attention to the approval of
the National Languages Act, under legislative Decree No. 19-2003
(published on 26 May 2003) which established the legal procedures
to follow for labour inspectors who did not speak the Mayan lan-
guages, of which there were 23 in Guatemala.

In conclusion, the Government representative emphasized his
commitment to send the ILO all the requested information. Guate-
mala welcomed the Office to continue its activities and expand
them, from their headquarters in Geneva as well as from the region-
al offices, with services in different geographical areas in the field as
well as with the activities currently under way.

The Employer members recalled that cases on Guatemala had
been discussed in the Conference Committee for eight consecutive
years, whereas the situation with regard to Convention No. 98 was
before the Committee for the last time in the mid-1980s. The Com-
mittee of Experts had commented on Convention No. 98 several

times in recent years, including in 2002, when it was able to note
some developments with interest and even with satisfaction. This
was also the case with regard to Convention No. 87 this year. The
Employer members recalled that one of the points raised by the
Committee of Experts was the question whether there was a con-
sultation procedure that would enable the trade unions to express
their views in the process of the preparation of the budget. The
Government had stated that there was such a procedure, but the
experts requested fuller information. The speaker noted that the
Minister had provided now some indications in this regard, but that
it was necessary to receive them in a more detailed and written
form. The second point raised by the experts concerned the non-
compliance with judicial orders to reinstate illegally dismissed
workers. In this regard, the experts had asked the Government to
make the existing penal sanctions for non-compliance more strin-
gent. The Employer members took note of the Minister’s statement
that the Government, in principle, agreed with this view. In addi-
tion, the Minister stated that the competent national authorities
were already authorized to take the necessary measures to ensure
compliance and that tripartite consultations were under way to dis-
cuss the problem. In the Employer member’s view this was the right
approach. On a general note, the Employer members observed that
it was not clear what constitutes “adequate protection” against anti-
union discrimination under Article 2(1) of the Convention and that
this would largely depend on the respective national legal systems.
It was therefore doubtful whether the Committee of Experts could
establish a one-size-fits-all approach. It was however important that
consultations on this issue were being held and, naturally, that the
objective of appropriate protection was being attained.

With regard to the issues raised by UNSITRAGUA, the Em-
ployer members stated that difficulties concerning the length of ju-
dicial proceedings existed throughout the world and that there were
no specifications given in the report as regards the length of pro-
ceedings in the present case. They recalled the experts’ request to
the Government to examine alleged cases of anti-union discrimina-
tion and to take the necessary measures if they had in fact occurred.
The speaker noted that the Minister had provided information re-
plying to the questions asked by the Committee of Experts. Howev-
er, as many questions remained open, the Government should pro-
vide a detailed written report in reply to the Committee of Expert’s
requests in order to allow for a proper assessment. In addition, the
Employer members pointed out that the 2002 observation gave no
information on the content of Governmental Agreement No. 60-
2002 to which it made reference. They further noted the recent de-
cision of the Supreme Court in favour of the workers, which was
mentioned by the Minister. Regarding the comments of the Nation-
al Federation of State Workers’ Unions of Guatemala (FENAS-
TEG) on the denial of collective bargaining for the public service,
the Employer members stated that the budgetary procedures were
not the same in every country and that the budget naturally would
have to be amended if collective bargaining was successful. The
comments submitted by ICFTU concerned similar issues as already
taken up by the experts, inter alia, illegal dismissals, non-compli-
ance with reinstatement orders, and anti-union conduct in export
processing zones. The Employer members noted the Government
representative’s statement to the effect that negotiations with the
employers were underway and requested that the Government give
detailed written replies to the observations made. Referring to the
indications given by the Government representative with regard to
the reform of labour laws and institutions, the Employer members
asked the Government to indicate a time schedule for the adoption
of new texts and to send copies of the respective draft bills for ex-
amination by the Committee of Experts. The announced increase
of staff in the Ministry of Labour and the promises to speed up the
length of court proceedings were welcome, but the information
given by the Government representative had been very general in
nature. However, bearing in mind that the recovery from the civil
war would certainly take time, it showed that the country was on
the right way to reform. The Employer members encouraged the
Government to provide a full and complete report to the Commit-
tee of Experts on the outstanding issues and hoped that further
progress would be possible soon.

The Worker members welcomed the information provided by
the Government representative, particularly on the measures taken
at the institutional level. In their view, these indications were bind-
ing on the Government. Nevertheless, in the same way as the Em-
ployer members, they called for the information to be provided in
writing.

As they had done the previous year, the Worker members de-
plored the fact that the country constantly appeared before the
Committee, either with regard to Convention No. 98 or Convention
No. 87. At the Committee’s previous session, they had urged the
Government to take urgent measures and to show a real will to pro-
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tect trade union leaders and activities through the establishment of
a climate of peace and security, by guaranteeing the operation of an
impartial, rapid and effective judicial system and by strengthening
social dialogue. In particular, they had emphasized the need to
bring an end to the total impunity which reigned in respect of all
anti-trade union acts in Guatemala.

As indicated in the report of the Committee of Experts, the
Worker members denounced the absence of consultation proce-
dures with the workers in relation to the formulation of the national
budget. This situation, which resulted in a veritable denial of the
right to collective bargaining of State employees, was aggravated
still further by the provisions of Legislative Decree No. 60-2002.
They also denounced the failure to reintegrate workers who had
been dismissed for trade union reasons, a subject on which the Gov-
ernment had still not provided any tangible information. Finally,
they denounced the slowness of the judicial system whenever it was
called upon to examine violations against trade unionists, another
issue on which the Government had not provided any tangible ele-
ments of information. In export processing zones it was still impos-
sible to negotiate collective agreements, and there was no indica-
tion of any change in this situation. Finally, the complete impunity
for acts of violence perpetrated against trade unionists led to the
unfortunate conclusion that the situation was continuing to deterio-
rate.

The Worker members therefore called for a high-level mission,
led by a well-known independent person. The many direct contacts
missions which had visited the country up to now confirmed that
there had been no positive developments. For this reason, over and
above the simply justifications and promises heard from the Minis-
ter of Labour, a high-level mission appeared to be necessary today
if it was wished to see the emergence of the right to collective bar-
gaining and if the right of association was to be no longer systemat-
ically trampled underfoot in the country.

The Worker member of the United States recalled that Guate-
mala had been under review in the Conference Committee for most
of the last decade for non-compliance with Convention No. 87, and
this year for non-compliance with Convention No. 98. There had
been conventional wisdom that with the labour law reforms of 2001
many of Guatemala’s labour rights problems had gone away. How-
ever, in terms of both legal norms and practice, nothing could be
further from the truth. The situation was of particular concern to
the North American trade union movement, as a petition for review
of Guatemala’s compliance with core labour standards under the
United States General System of Trade Preferences was pending
before the United States Trade Representative and Guatemala was
seeking inclusion in any future Central American Free Trade
Agreement with the United States.

The Worker member stated that the Committee of Experts’ re-
port specifically mentioned the lack of effective remedies and rein-
statement for victims of anti-union firing and discrimination. Noth-
ing presented by the Government representative indicated that
Guatemala had strengthened the provisions of section 414 of the
Penal Code. But even assuming that this had been done, section 212
of the Labour Code maintained a loophole through which employ-
ers could easily revisit fines in another parallel judiciary process.
The United States State Department, Human Rights Report of
2003 clearly stated that despite the Labour Code providing for rein-
statement of illegally dismissed workers within 24 hours, employers
would, in practice, file a series of appeals or simply defy reinstate-
ment orders. The failure of the Government of Guatemala to guar-
antee a collective bargaining system that is faithful to Convention
No. 98 was born out by the statistics. For example, there were zero
collective bargaining agreements in Guatemala’s export processing
zone and maquiladoras employing well over 100,000 workers. Un-
checked employment intimidation and restrictions on union repre-
sentatives’ access to this zone had prevented the negotiation of col-
lective contracts in this sector, including where there had been
union recognition and registration. In sum, several structural ele-
ments subverted collective bargaining in Guatemala: (1) an inef-
fective labour court, labour inspection and labour enforcement re-
gime to ensure collective bargaining integrity, as stated in the 2001
report of the United Nations Verification Mission in Guatemala
(MINUGUA); (2) employer-dominated “solidarista” organizations
had the lock on 170,000 workers in 400 enterprises also precluding
legitimate collective bargaining; (3) the Labour Code’s requirement
of 50 per cent plus one for the authorization in an entire industry in
order to form a union with the right to negotiate a sector-wide
agreement; and (4) as stated by the Experts, violence against trade
unionists continued unabated. Over the last three years,
MINUGUA had reported well over 158 death threats and at least
six assassinations. Impunity remained a problem, as no progress had
been made in prosecuting those criminally responsible for physical
assaults committed against union activists. The speaker joined the

Worker’s spokesperson in urging the Conference Committee to rec-
ommend a high-level mission to Guatemala as soon as possible.

The Worker member of France stated that the case of Guatema-
la gave the impression of an absent State which underwent events
without being capable of transforming them. She added that the
setting up of export processing zones by the Government of Guate-
mala was indeed a public policy organized by the State in order to
attract foreign investors. The State had modified its fiscal, customs
and external trade policies, and had provided the necessary infra-
structure to maquiladoras enterprises. How then could we accept
that it does not impose the respect of Convention No. 98 which is
reflected in part in national legislation? She pointed out that in such
enterprises maquiladoras, there were workers who would have
liked to organize and negotiate the terms of employment through
collective agreements. Unfortunately, export free zones were zones
free from freedom of association and the right to collective bargain-
ing.

The Committee on Freedom of Association expressed its con-
cern with regard to the aggressions and persecutions of trade union-
ists in the export processing zone of Villanueva. In a number of en-
terprises, salaried workers experienced pressure and propaganda
because they were not members of a trade union whilst numerous
trade union leaders and trade unionists received death threats,
obliging them to resign. The Committee on Freedom of Associa-
tion had specifically requested the Government to inquire into such
acts of violence in order to bring to trial guilty persons. And even if
the guilty persons were often known, nothing was made to bring
them to trial. On the other hand, two trade union leaders of one of
the above enterprises were interrogated by men who claimed to be
members from the Public Attorney’s office.

With respect to the press releases which had been issued by the
Government, the speaker expressed her surprise that they were
used as an instrument of public policy. She added that up to the
present time the threats of lifting the fiscal privileges of maquila-
doras enterprises had not changed the climate of violence. There
was no record that the Government had signed any collective
agreement in the export processing zones. And the Government
should apply dissuasive penal sanctions if it had decided to exercise
economic pressure on those companies which did not observe the
right to work. As mentioned by the Committee of Experts in their
report, “freedom of association could only be exercised in a climate
that was free from violence, pressure or threats of any kind against
the leaders and members of trade unions”. She concluded by saying
that the right to collective bargaining should apply everywhere on
the territory of Guatemala including in export processing zones.

The Worker member of Guatemala referred to the difficulties
encountered by public sector employees including municipal work-
ers and workers employed in local authorities in exercising fully
their right to collective bargaining. Collective agreements which
were eventually signed were not observed especially with respect to
wage increases. Municipal mayors ignored judicial decisions, and
the State lacked the machinery to penalize lack of compliance of
such decisions. The speaker urged the amendment of section 414 of
the Penal Code, and the application of the requests formulated by
the Committee of Experts with regard to Articles 4 and 6 of Con-
vention No. 98. In Guatemala, an anti-trade union attitude contin-
ued to persist especially in the export products sector.

The Worker member of Paraguay denounced the gravity of the
situation faced by the workers of Guatemala, who were denied
their right to organize, particularly in the rural sector. In addition to
violating Conventions Nos. 87 and 98, the rights of workers set out
in the Protection of Wages Convention, 1949 (No. 95), the Discrim-
ination (Employment and Occupation) Convention, 1958
(No. 111), and the Forced Labour Convention, 1930 (No. 29), were
also being denied, since workers who sought to organize did not
receive the average wage, were assigned to the worst areas of the
workplace and were obliged to perform overtime. He reiterated
that all these measures were violations of the human rights of work-
ers.

The Worker member of Brazil said that the signing of the Peace
Agreement had given rise to hopes, but it was easy to see that the
above Agreement had not yet reached the workplace. Trade union-
ists continued to be murdered, to disappear and to be kidnapped, as
indicated by the reports of the Committee of Experts and the Com-
mittee on Freedom of Association. With regard to the application
of Convention No. 98, it was a matter of institutional concern that
the judicial system in Guatemala was not sufficiently agile and ef-
fective in its action to afford proper protection for trade union ac-
tivities. As indicated by the observation of the Committee of Ex-
perts in 2002, trials were slow and not brought to a conclusion, and
the fines were derisory for enterprises engaging in anti-union activ-
ities. Trade union leaders were frequently threatened, intimidated
and imprisoned. The Committee on Freedom of Association had
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warned that the frequent arrest of trade union leaders in such cir-
cumstances was a characteristic of an environment in which free-
dom of association was restricted. With regard to the murder of
four trade union leaders in 1994, despite all the comments that had
been made, it was still not known whether or not those responsible
had been identified and punished. The Committee on Freedom of
Association also indicated in paragraph 56 of its Digest of decisions
that justice delayed was justice denied.

In addition to these structural problems, the annual reports of
the Committee of Experts referred to new anti-union practices,
such as the use of blacklists in certain enterprises, the dismissal of
trade union leaders in the public sector, as had occurred in the Min-
istry of Public Health and Social Assistance, and of unionized work-
ers in certain institutions. The list of anti-union activities was even
longer in export processing zones and included physical violence
and the dismissal of workers who endeavoured to establish trade
unions and initiate collective bargaining. The ratification of Con-
vention No. 98 obliged States to enter into collective bargaining in
the public sector. Yet the observation in 2002 indicated that Decree
No. 85-96, on the pretext of budgetary considerations, prohibited
collective bargaining in the public sector. The national authorities
had to change their attitude and guarantee consultation with trade
union organizations.

The Worker member of Colombia regretted that the Committee
had to deal once again with the issue of freedom of association in
Guatemala, as the Government and a few employers’ organizations
continued to violate Conventions Nos. 87 and 98 and other ILO
standards as indicated in the report of the Committee of Experts.
He indicated that the situation of workers and trade unions in Gua-
temala had worsened in spite of the declarations made by the Gov-
ernment on the measures taken to bring into conformity national
legislation with ILO Conventions and Recommendations. He
pointed out that one grew accustomed to the declarations of succes-
sive governments that they were deploying huge efforts to safe-
guard the rights of workers, before the Conference Committee.
However, he underlined that if any of the successive governments
had fulfilled their promises, workers’ conditions in Guatemala
would have changed by now.

The speaker recognized the importance of the declarations
made by the Government representative and expressed his wish
that the Conference Committee verify that the Government had
complied with the obligations made in their intervention, at its
forthcoming session. To conclude, the speaker supported the pro-
posal of the appointment of a high-level mission.

The observer representing the Word Confederation of Labour
said that laws existed in Guatemala respecting the right of associa-
tion and collective bargaining, even though they contained gaps
and weaknesses. The fundamental problem was the total lack of
political will and public and private decisions to respect, comply
with and ensure observance of trade union rights. State entities and
private employers implemented their policies and strategies in dis-
regard and violation of the rights set forth in Conventions Nos. 87
and 98. He supported the appointment of a high-level mission

The Employer member of Guatemala expressed concern at the
working methods of the Conference Committee as a result of which
Guatemala had been included once more on the list of individual
cases. He recalled that the application of Convention No. 87 had
been discussed the previous year and that efforts had been made
this year to include in the list the case of the Indigenous and Tribal
Peoples Convention, 1989 (No. 169). On certain occasions a desire
had been expressed to mention Guatemala in a special paragraph
of the report of the Conference Committee, despite the fact that the
Committee of Experts had included Guatemala among the cases of
progress. Questions could be raised on the obscure motives for se-
lecting cases from Latin American countries, and in particular Cen-
tral American countries, in the Conference Committee. In his view,
such actions provided grounds for questioning the credibility of the
Organization’s supervisory mechanisms.

With reference to the technical aspects indicated by the Employ-
er members, he stated that the tripartite consultations on conflict
resolution and legislative proposals had not produced results. The
authoritarian approach of the authorities could provide an explana-
tion to this, as the Government representative had intimated. He
hoped that social dialogue would be renewed as it was the best way
to mend the social fabric in Guatemala. The Government should
try to prevent any confrontation between the social partners in-
stead of fostering it.

A Worker member of Norway, speaking on behalf of the Norwe-
gian trade unions and workers in other Nordic countries, regretted
that the Conference Committee again had to discuss serious viola-
tions of the rights of the Guatemalan workers. Last year the Gov-
ernment had promised to improve the situation through the en-
forcement of new labour legislation, but violations of the right to

collective bargaining had continued and the situation had become
even worse. The Nordic unions fully supported the critical com-
ments from the Committee of Experts on the need to amend the
Labour Code and its requests for more information on why there
was such slow progress in securing the right to collective agree-
ments for workers in the public and private sectors. According to
the speaker, the enforcement of Guatemalan labour laws was char-
acterized by impunity. Illegal firing of workers for union activities,
blacklisting, death threats and even murder went unpunished.
Where the courts deemed cases of violations of labour rights illegal,
judgments were rarely enforced.

With regard to the situation of the banana workers union
SITRABI, the speaker recalled the events of 1998 when union lead-
ers were kidnapped, forced to resign and to publicly call for the end
of a strike. Once again, workers attempting to engage in collective
bargaining had been fired and had received death threats. The ad-
ministration of the plantation concerned refused to send union dues
to the union for over a year and had falsely accused union members
of criminal activity. Finally, the owner of the plantation refused to
promote respect for labour rights by stating that the plantation was
an independent legal body. A similar situation had occurred in the
Pepsi Cola enterprise Embotelladora la Mariposa, where a number
of workers had been fired for union activities, while others where
intimidated. Although the court issued a reinstatement order on
20 January 2003, the workers concerned had not been rehired and
experience showed that this was unlikely to happen. The fact that
the Government had not deemed it necessary to reply to the com-
ments by ICFTU and UNSITRAGUA was another indication in
that direction. Referring to the situation in the maquila industry, the
Worker member recalled that it was virtually impossible to form a
union and to negotiate collectively in that sector. Workers planning
to form a union would be fired immediately and where unions had
been formed, factories were closed and reopened under another
name. The speaker concluded by stating that the serious nature of
the large number of violations of Convention No. 98 and the fact
that these had occurred for many years should lead the Conference
Committee to take the most serious steps to ensure the right to col-
lective bargaining. A first step was to send a high-level mission to
Guatemala in the very near future.

The Government representative referred to his preliminary
statement in which he had provided information on many of the
questions raised during the discussion. The application of the pro-
cedure established by Section 5 of Decree No. 35-96 might give rise
to difficulties. The limitations on wage increases through collective
bargaining in the public sector derived from the commitments
adopted to the International Monetary Fund, which did not autho-
rize wage increases in the public sector without new tax revenues.
In any case, it should be noted that six collective agreements had
been concluded in the public sector, and one was being negotiated
with the employees of the Labour Ministry.

The legislative reforms should be approved in the course of the
current year since the Government wished to conclude commercial
agreements and continue to benefit from the tariff privileges ac-
corded by the legislation of the United States. He emphasized that
among other measures, his Ministry had promoted in Congress the
reintroduction of the right to reinstatement of workers who were
dismissed without due cause. The Ministry of Labour ensured the
implementation of matters which fell within its competence.

As to the problems in the maquilas, the Special Public Prosecu-
tor – created following the direct contacts mission of 2001 – was
investigating crimes against trade unionists. The Government had
been trying to sanction the export processing enterprises which had
not complied with labour legislation by issuing fines, the suspension
of fiscal privileges and even the closure of enterprises. The Con-
gress of the Republic should adopt the Labour Code reforms which
had been submitted for its approval by the Government.

Of the two 250,000 Guatemalans who had died during the civil
war, 14,000 were trade unionists. The report of the Commission on
the Clarification of History drawn up in the framework of the peace
process with the assistance of the United Nations gave a full and
exact account of the particularly tragic and difficult circumstances
from which Guatemala had suffered. It was necessary for the whole
of Guatemalan society to overcome the violence and eliminate im-
punity: the judicial system was also a reflection of what had hap-
pened during the civil war, as many judges and labour lawyers had
also died during that tragic period.

Since 2000, the Government of Guatemala had extended an
open invitation to United Nations organizations, without reserva-
tions with regard to international supervision. Nevertheless, certain
recommendations which had emanated from the direct contacts
mission of 2001 were still being implemented, and that elections
would be conducted in 2003. The moment was not appropriate to
carry out new missions.
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He reiterated his commitment to introduce structural and insti-
tutional reforms (such as the reclassification of posts in the Ministry
of Labour and the reinforcement of labour inspection) since, in or-
der to resolve the problems, it was not sufficient to adopt new laws,
but they also had to be implemented in full.

The Worker members stressed that the information presented
orally by the Government be transmitted in writing to the Commit-
tee of Experts at a later stage. They took note of the economic con-
text of the country but reiterated that the present state of the econ-
omy could not be invoked as a legitimate excuse for deferring the
application of ratified Conventions. The Worker members were of
the view that the information presented orally besides the impor-
tance of their completion by written information, did not meet their
concerns and criticisms which were however explicit. In reply to a
question from an Employer member of Guatemala, the Worker
members reiterated that the case of Guatemala was yet again in-
scribed on the agenda because of the persistent serious situation
encountered by workers and not for any obscure motivation. The
Worker members requested the dispatch of a high-level mission to
Guatemala in order to reflect the concerns of the international
community before the national authorities on the one hand. On the
other, the high-level mission would direct the authorities of Guate-
mala into taking the concrete measures to put a stop to the gross
violations of freedom of association, which had been denounced for
such a long time.

The Employer members noted that the Government represen-
tative, in his reply, had provided some information according to
which there was an intention to ensure maximum length of court
proceedings of six months. He also had stated that the reform of the
Labour Code was in itself not sufficient, but that the effects of the
civil war would also require institutional reform. Nevertheless, it
was still necessary that the Government provide a detailed and pre-
cise report on all these issues. Recalling that as a result of the 2001
direct contact mission, the Committee of Experts was able in 2002
and 2003 to note certain positive developments with satisfaction,
the Employer members noted that the Government representative
had expressed no objection with regard to another such mission.
Under these circumstances, one should pursue what the Govern-
ment was ready to accept. A direct contact mission should be sent
to the country for consultations on the spot.

The Committee noted the oral statement by the Minister and
the discussion that followed. It also noted that the comments of the
Committee of Experts referred to the absence of adequate protec-
tion against acts of anti-union discrimination in both law and prac-
tice, as well as to obstacles to collective bargaining in the public and
private sectors (including in export processing zones). The Com-
mittee also noted that various trade union organizations had sub-
mitted comments on the application of the Convention which also
included allegations of acts of violence against trade unionists and
the dismissal of trade union members. The Committee noted that
the Government representative had referred to certain legislative
and administrative initiatives to improve the application of the
Convention. The Committee called upon the Government to ac-
cept, at a more appropriate time, a direct contacts mission led by a
well-known independent person. The Committee requested the
Government to send, in time for the next session of the Committee
of Experts, a detailed report containing precise information on the
matters raised by the Committee of Experts, exhaustive replies to
the comments submitted by the workers’ organizations and infor-
mation on the State Industrial Relations Commission announced
by the Minister and on its first results. The Committee urged the
Government, in consultation with the social partners, to take the
necessary measures in law and practice without delay to guarantee
the full application of the Convention. The Committee hoped that
practical progress would be seen in the very near future.

Pakistan (ratification: 1952). A Government representative
(Secretary Ministry of Labour, Manpower and Overseas Paki-
stanis) stated that Pakistan, which was going through a massive eco-
nomic and political restructuring process, had always attached great
importance to the observations of the Committee of Experts. Paki-
stan had consistently attempted to identify necessary, sustainable
and viable solutions in a national tripartite setting. No system could
be perfect, but it was the will and the steps undertaken which
should be the measure of the implementation of Pakistan’s obliga-
tions. The Government representative drew attention to the adop-
tion of a new labour policy in September 2002. The most important
objective of the policy was to bring labour laws and administration
in conformity with national objectives and international standards
as enunciated in the ILO Conventions ratified by Pakistan, includ-
ing Convention No. 98. The new policy attempted to strike a bal-
ance between the interests of labour and the industrialists and to
reduce the role of the Government to that of a facilitator. Core pil-

lars of the policy included the fostering of a relationship of trust
between workers and employers, the evolvement of bilateral codes
of conduct at the enterprise level, promoting healthy trade union-
ism and restructuring the labour judicial system.

The Government representative stated that the Committee of
Experts had pointed out that section 2-A of the 1973 Service Tribu-
nal Act excluded certain categories of workers from enjoying the
rights enshrined in the Convention. In this respect, he informed the
Committee that in light of the tripartite agreement on the new la-
bour policy the issues related to this provision were being ad-
dressed, and that a proposal had been made by the Ministry to de-
lete or amend it in order to enable public sector workers to seek
remedy under labour legislation. This was not any easy process, but
first steps had been taken. The Government was committed to find-
ing a solution reflective of the demands of all stakeholders and the
Committee’s concerns.

With regard to the denial of collective bargaining in the public
banking and financial sector (sections 38-A to 38-I of the 1969 In-
dustrial Relations Ordinance) and the exclusion of certain public
servants of grade 16 and above from the purview of the Conven-
tion, the Government representative stated the following: (1) sec-
tion 27-B did permit peaceful union activities and did not violate
Article 3 of Convention No. 87; (2) different views were held in Pa-
kistan on the issue, e.g. the State Bank of Pakistan considered that
section 27-B was vital for checking disruptive activities of trade
unions in the interest of financial reforms; (3) the new labour policy
proposed a review of section 27-B with the aim of finding a mutual-
ly acceptable solution and a comprehensive follow-up on the policy,
and this review had commenced, which included this aspect; and (4)
the new labour policy had been scheduled for debate in both houses
of Parliament.

Referring to the situation of workers in export processing zones,
the Government representative stated that this question was under
the jurisdiction of the Ministry of Industries, which had exempted
the zone from the application of labour laws. However, the Ministry
of Labour had taken up the matter with the Ministry of Industries
with a view to withdrawing the exemption. An extensive dialogue
was under way triggered by the Committee of Expert’s observation
and it was hoped that the Government could report positively on
the issue next year.

With regard to section 25-A of the Industrial Relations Ordi-
nance, 1969, the Government representative informed the Commit-
tee that a new Industrial Relations Ordinance had been promulgat-
ed on 26 October 2002. Under its provisions, workers who had been
dismissed, discharged, removed from employment or transferred or
injured during an industrial dispute were now entitled to interim
relief from the National Industrial Relations Commission. In
addition, the Government representative stated a review of sec-
tion 27-B of the Banking Companies Ordinance, 1962, was under
way. He concluded by renewing Pakistan’s commitment to con-
structive dialogue and criticism. The country had taken tangible
steps to further improve the situation at the domestic level and
would continue to do so.

The Worker members welcomed the information provided to
the Committee by the Government, on the application of Conven-
tion No. 98 in Pakistan. The last time this case had been examined
was in 1992. The Worker members, however, regretted that, since
then, the Government had not given enough priority to this Con-
vention. The report of the Committee of Experts emphasized once
again the discrepancies which had been pointed out 11 years ago.
The new Ordinance of 2002 on labour relations still contained a
number of restrictions to workers’ right to organize. Public author-
ities continued to interfere in the internal affairs of trade unions.
Union leaders still risked serious penalties if accused of unfair la-
bour practices. Workers were still poorly protected against discrim-
inatory anti-union acts, and mechanisms for collective bargaining
remained deficient. The rights established under Convention
No. 98 were still not respected for major categories of workers, in-
cluding the banking sector, level 16 or above civil servants, forestry,
railroads, hospitals and the postal sector. The announced revision
of the law governing the banking sector was impatiently anticipat-
ed. Employees of the banking sector and civil servants employed
outside of the state administration should not be excluded from the
guarantees provided under the Convention.

Regarding export processing zones, the Worker members re-
gretted that the Government persisted in its failure to respect the
rights of workers in these zones under Articles 1, 2 and 4 of the
Convention. Regarding the protection of workers against dismissal
linked to union activity, the Worker members deplored the fact that
the new Ordinance of 2002 continued to restrict their right to ap-
peal under such circumstances. The Committee on Freedom of As-
sociation itself had requested that the possibility of appealing be
allowed under any circumstances and not only within the context of
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a labour conflict. Furthermore, the Worker members demanded the
abrogation of prison sentences for the abuse of banking facilities for
union purposes during working hours. These examples, among oth-
ers, illustrated the gravity, persistence and institutional nature of
the infringements to Convention No. 98, which the Worker mem-
bers denounced.

The Employer members took note of the indications by the
Government representative that a new labour policy had been
adopted in 2002. They stated that this in itself did not yet satisfy the
recommendations made by the Committee of Experts in relation to
the labour legislation. The Government apparently was taking
steps to improve freedom of association in the public sector and the
civil service, but the outcome of these efforts remained open. With
regard to the situation in the export processing zones, the Employer
members noted that no new information had been provided, as the
measures taken so far did not go beyond draft laws. With regard to
section 27-B of the Banking Companies Ordinance, 1962, under
which the use of bank facilities or carrying out of union activities
during office hours could be punished by fines and imprisonment,
the Employer members stated that the sanction of imprisonment
appeared too harsh. The Government had made many commit-
ments and it was hoped that real progress could be noted very soon.

The Worker member of Pakistan associated himself with the
statement made by the Worker members in relation to the interna-
tional obligations of the Government of Pakistan. He recalled that
the Government had held a National Tripartite Conference which
recommended unanimously that national legislation be brought into
conformity with ILO core standards as was also promised in the la-
bour policy which was declared in September 2002 by the Govern-
ment. The Industrial Relations Ordinance of 2002 which was intro-
duced by the previous Government ran counter to these
recommendations of the Tripartite Conference, the principles of the
labour policy declared by the Government of Pakistan in September
2002, as well as the principles of Convention Nos. 87 and 98 ratified
by Pakistan. The Committee on Freedom of Association in Case
No. 2229 and approved by the Governing Body in March 2003, rec-
ommended that the Government amend its legislation to ensure that
workers of a certain number of named enterprises enjoyed the right
to establish and join organizations of their own choosing, to allow
workers to seek legal remedies against acts of anti-union discrimina-
tion at any time and not only during an industrial dispute, and to re-
peal section 65(5) of the Industrial Relation Ordinance which dis-
qualified a trade union officer from holding a trade union office for
committing an unfair labour practice, contrary to the right of workers
to elect their representatives freely. It also requested the Govern-
ment to provide information on whether there was an additional
waiting period relative to strike notice before initiating a strike ac-
tion, and if so, to indicate the duration. The Committee on Freedom
of Association also requested the Government to engage in full con-
sultations with the social partners for possible amendment of the In-
dustrial Relation Ordinance to resolve the issue of the labour judicia-
ry system to the satisfaction of all parties concerned. He recalled that
the observation of the Committee of Experts had requested amend-
ments to several Acts such as the Civil Servants Act, the Tribunal
Act, the Essential Services Act, and the Banking Companies Ordi-
nance, as well as the Export Processing Zones Authority Ordinance,
to ensure the rights under the Convention. He wanted the Govern-
ment to be strongly urged to comply with the recommendations of
the Committee of Experts and the Committee on Freedom of Asso-
ciation to amend its legislation, engage in social dialogue and move
the Bill before Parliament in order to bring the law and practice in
Pakistan into conformity with the Convention.

The Worker member of Japan wished to raise two points in the
case of Pakistan. First, since Pakistan ratified Convention No. 87,
52 years ago, there had been serious violations of the ILO princi-
ples, in particular of freedom of association. No public sector work-
ers had ever enjoyed full trade union rights for over half a century.
The speaker recalled the statements made by the Government del-
egate of Pakistan in the plenary session of the Conference and by
the Government representative of Pakistan in this Committee re-
garding their commitment to bring the labour laws and the labour
administration of Pakistan into conformity with the national objec-
tives and the ILO Conventions ratified by Pakistan. However, he
noted that in reality the Government of Pakistan had increased the
restrictions on collective bargaining rights in various sectors by the
adoption of the Industrial Relations Ordinance, 2002, and by apply-
ing a broader interpretation of so called “essential services” than
that of the ILO supervisory bodies. In addition, the new laws on
public sector workers imposed further restrictions on these workers
by preventing them from appealing to the courts against unfair dis-
missal and by prohibiting any court intervention in such matters. If
the new labour law was to be in conformity with ILO Conventions,
all workers should be given full trade union rights.

A second point raised by the worker member of Japan con-
cerned the so-called “union policy” which prevented workers in ex-
port processing zones (EPZs) from forming and joining trade
unions of their own choice, to bargain collectively and to take in-
dustrial action. The primary purpose of this policy, which was not
limited to Pakistan but was to be found elsewhere in the world as
well, was to encourage foreign direct investment in EPZs. However,
it neither respected basic trade union rights, nor was it compatible
with sustainable development. He strongly urged the Government
to comply, without any exceptions, with international labour stan-
dards in all areas.

The Government member of Cuba stated that Convention No. 98
had become more relevant by the day because of prevailing neo-lib-
eral policies and the established growth in the number of multina-
tional enterprises. She indicated that there were many countries that
failed to apply this Convention but, for rather unclear reasons, had
not yet been brought before this Committee. She concluded by sup-
porting the statements made by the Government of Pakistan.

Another Government representative took careful note of the
comments raised by the Worker and the Employer members. With
respect to the comments of the Committee of Experts on the EPZs
he pointed out that there was only one and not a multitude of EPZs
in Pakistan. However, this was not to justify the constraints that
might be imposed on the workers. He added that his delegation at-
tached great importance to its international obligations and had not
been shying away from them. In response to the comments made by
the Worker member of Pakistan concerning the Government’s obli-
gation to bring the amended legislation before Parliament, he stat-
ed that the Government would continue to bring this issue to Par-
liament as much as possible. His delegation remained committed to
a constructive dialogue and would continue to address the observa-
tions made.

The Worker members hoped that, as had been indicated by the
Government representative, the points raised by the Committee of
Experts would be examined and that the relevant texts would be
transmitted so as to enable the Committee of Experts to evaluate
the progress made. The Government should take effective mea-
sures as soon as possible with a view to bringing the legislation in
conformity with the Convention. In this regard, the Government
should be reminded of the possibility of technical assistance from
the Office. The Worker members pointed out that it was not rele-
vant to revert to the issue of the designation of the cases on the list
in the middle of a discussion of one of the cases. The list had been
adopted, the criteria were known, and these would never be mathe-
matical criteria. Moreover, a review of the list of the last years
would lead to the conclusion that they were very balanced.

The Employer members recalled that this case had been the sub-
ject of numerous discussions and observations and that the short-
comings in the national legislation were evident. They pointed out
that discussions alone would not lead to any progress without a sub-
stantial effort on the part of the Government to overcome this situ-
ation. They urged the Government to fulfil its promises to bring
national legislation into line with the Convention.

The Committee noted the statement made by the Government
representative and the ensuing discussion. The Committee ob-
served that for many years the Committee of Experts has been re-
ferring to a certain number of major discrepancies between law and
practice on the one hand, and the provisions of the Convention on
the other, in particular the limitations on the rights guaranteed by
the Conventions for many categories of workers, especially those in
the country’s EPZs and in the public sector, as well as the lack of
sufficient protection in law against anti-trade union dismissals. The
Committee took due note of the statement by the Government to
the effect that measures were being considered to modify some pro-
visions of the legislation in question, especially with respect to the
banking sector. However, the Committee noted with concern that
according to the report of the Committee on Freedom of Associa-
tion in March 2003, the newly adopted legislation seemed unlikely
to solve the difficulties. The Committee believed that the Commit-
tee of Experts had to examine the legislation with a view to assess
whether it is in conformity with the Convention.

Consequently, the Committee urged the Government to take
whatever measures are required to modify all the legislation in the
near future, in full consultation with the workers’ and employer’s
organizations, with a view to guaranteeing in full the rights con-
tained in the Convention for all workers covered by its scope.

The Committee expressed the firm hope that it will be in a po-
sition to note specific progress in this case and requested the Gov-
ernment to provide detailed information in its next report on the
issues concerned, including information on all the proposals and
changes in the relevant legislation, so that the Committee of Ex-
perts could examine the conformity of this legislation with the
Convention.



24 Part 2/49

Zimbabwe (ratification: 1998). The Government supplied the
following information.

As the Zimbabwe Government is appearing for the second time
before the Committee on the Application of Standards in relation
to Convention No. 98, it is critical to point out at the outset that the
concerns relate to legislative issues which have since been ad-
dressed through the passage of the Labour Relations Amendment
Bill on 19 December 2002.

The Committee will recall that at the last session on 12 June 2002
Zimbabwe did indicate that the issues were being taken care of by
legislative process. The same point was included in the report sub-
mitted in terms of article 22 of the ILO Constitution on Convention
No. 98, in July 2002.

As soon as the Labour Relations Amendment Bill was passed by
Parliament, copies were duly served to the ILO via ILO/SAMAT
and ILO/SWISS Project on Social Dialogue and Dispute Settle-
ment in Southern Africa on 15 January 2003, even before the offi-
cial promulgation of the Bill on 7 March 2003. This demonstrates
the Government’s commitment to undertakings made at the previ-
ous session of the Conference Committee in relation to submission
of legislative changes to the ILO once adopted. Therefore it cannot
be an issue that Zimbabwe did not submit its Bill before the Com-
mittee of Experts sat, since the amendments were still being consid-
ered by the competent authority and the ILO was kept informed at
all material times.

1. Protection of workers’ organizations against
acts of interference of employers’ organizations
and vice versa

As one of the outputs of the labour law reform, labour regula-
tions to cover acts of interference were promulgated as Statutory
Instrument 131/2003 – in line with Article 2 of Convention No. 98.

2. Compulsory arbitration in the context of collective
bargaining agreement imposed
by the authorities at their own initiative

With the coming of the Labour Relations Amendment Act 17/
2002, sections 98, 99 and 100 were all repealed and sections 106 and
107 were amended. Under section 106 “show cause” orders could
be applied now only to unprocedural collective job action, and, un-
der section 107 disposal orders could be issued by the Labour Court
instead of the Labour Officer. The Labour Relations Amendment
Act introduced a new dispute settlement mechanism which had not
been envisaged at the June 2002 Conference.

The new mechanism categorically distinguishes between dis-
putes of right and disputes of interest. With respect to disputes of
right one cannot go on collective job action but to adjudication as it
is merely a question of enforcing existing rights. As regards disputes
of interest, parties have the right to resort to collective job action.
However, parties in an essential service cannot resort to collective
job action, but are referred to compulsory arbitration. Generally,
parties are referred to compulsory arbitration whether it is a dis-
pute of right or a dispute of interest with their consent. Moreover,
the new section 82 under Act 17/2002 states that: “If a registered
collective bargaining agreement provides procedure for the concili-
ation and arbitration of any category of dispute, that procedure is
the exclusive procedure for the determination of disputes within
that category.” This gives effect to Article 4 of the Convention.

3. Other limitations to the right to collective bargaining

(a)  Ministerial powers to fix maximum wages.  Whereas under
section 22, which has not been repealed or amended by Act 17/
2002, the Minister may make regulations specifying maximum wag-
es, there is provision under section 22(2) for application for exemp-
tion from the application of a maximum wage notice. The power to
fix maximum wages is therefore not absolute. The request to repeal
this section may not be appropriate given the level of our economic
development. Some agreements can cause distortions in the econo-
my.

(b)  Approval of collective bargaining agreements.  Sections
25(2), 79 and 81 of the Act remain intact. The duty of the Minister
under these sections will be solely to ensure compliance with na-
tional laws.

Our position is that it is in the national interest to protect con-
sumers and the general public given the level of our economic de-
velopment.

Section 25(1), in the view of the Committee, dilutes the func-
tions of trade unions vis-à-vis collective bargaining. This was ad-
dressed by the amendment of section 23 which now links workers’
committees to trade unions.

(c)  Prison staff – the Public Service Act and collective
bargaining.  In accordance with section 2A(3) the Labour Act now
has supremacy over any other enactment which is inconsistent with
it. To the extent that the Public Service Act, especially section 14, is
inconsistent with the Labour Act in excluding certain categories of
state employees from its ambit, the Labour Act prevails. The Public
Service Act and the Labour Act agree that the prison service be
excluded from being employees of the State, being a disciplined
force. The prison service is therefore appropriately excluded.

With regards to the rest of the services of employees mentioned
in section 14, those who are employees of the State and have not
been designated by the President in terms of section 3(2)(b) of the
Labour Act, continue to be governed by the Labour Act and they
can now rightly organize. So those in the state lotteries and other
instances cited under section 14(c) or (h) are now governed by the
Labour Act unless they are found to be involved in the administra-
tion of the State. So, prima facie, such employees have been en-
dowed with the right to organize as embodied in law and in Con-
vention No. 98.

(d)  With respect to the question concerning teachers, nurses
and other civil servants not directly engaged in the administration
of the State, it should be confirmed that they negotiate collective
bargaining agreements. In accordance with new labour legislation,
they can form employment councils in terms of section 56 or sec-
tion 57 of the Labour Act. The duties of employment councils, as
outlined in section 62 of the Act, are to conclude agreements in the
industry, as well as to resolve disputes between the unions and the
employer (Public Service Commission). As from year 2000, several
such agreements were concluded relating to the State Pensions Act
and the cost-of-living adjustment, which covered 167,890 civil ser-
vants.

4. Conclusion

Zimbabwe submits that its listing in respect of Convention
No. 98 was uncalled for and unnecessary given the Labour Law re-
form processes which commenced immediately after the 90th Ses-
sion of the ILC (June 2002). Such processes involved all social part-
ners in Zimbabwe and some of the structures of the Office. This is
known by Workers and Employers from Zimbabwe.

A Government representative (Minister of Public Service, La-
bour, and Social Welfare) contended that the legislative issues lead-
ing up to his country’s second appearance before the Committee
had been adequately addressed by the Labour Relations Amend-
ment Act (No. 17), 2002, a copy of which had been sent to the Of-
fice in January 2003, after the session of the Committee of Experts.
He added that the Act was an output of the labour law reform pro-
cess commenced in 1993. He also indicated that a number of draft
texts leading up to the Bill had been sent to the Committee of Ex-
perts for examination with a view to receiving guidance, but not to
make a case against his country. It had been for this reason that his
Government had declined the direct contacts mission proposed the
previous year, since the concerns raised were about to be addressed
by the ongoing labour law reform process. Moreover, and in addi-
tion to the involvement of organized labour and business, this pro-
cess was receiving technical assistance from the ILO/Swiss project
on social dialogue and dispute settlement in southern Africa.

With regard to the protection of workers’ organizations against
acts of interference by employers’ organizations, and vice versa, he
noted that special regulations had been adopted which were in con-
formity with Article 2 of the Convention. A copy of these regula-
tions had been submitted to the Office. In relation to the concern
expressed by the Committee of Experts regarding compulsory arbi-
tration in the context of collective bargaining, he said that this had
been addressed by the new dispute settlement mechanism that had
been established. An important feature of this mechanism was the
separation of disputes of rights from disputes of interest. As a result
of the repeal of sections 98, 99 and 100 of the Labour Relations Act,
and the amendment of sections 106 and 107, compulsory arbitration
was now by consent and was only applied in respect of disputes of
right and with respect to disputes of interest where conciliation had
failed in essential services only.

With regard to the powers of the Minister to fix maximum wages
in consultation with a tripartite advisory council, he indicated that
this power was not absolute and that a concerned party could apply
for exemption. The same applied to minimum wages. Noting that
Article 4 of the Convention allowed for “measures appropriate to
national conditions” to be taken to encourage and promote the full
development and utilization of machinery for voluntary negotiation
between employers and employers’ organizations and workers’ or-
ganizations, he said that it was within the ambit of these terms that
measures were taken, in light of national conditions, to fix both
minimum and maximum wages. He added that it was common prac-
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tice to set a minimum level for the price of labour taking into ac-
count economic trends, the cost of living and the bargaining
strength or weakness of labour. Similar considerations applied with
regard to the approval of collective bargaining agreements, with a
view to the protection of consumers and the general public, given
the level of economic development of the country. In this sense, the
law was not in violation of Article 4 of the Convention. Moreover,
ministerial approval was given with a view to ensuring that agree-
ments were within the confines of national law. He therefore con-
cluded that the right to bargain collectively was not absolute under
Article 4 of the Convention, although he would be guided by the
interpretation of the Committee of Experts on this matter.

With reference to the concern expressed by the Committee of
Experts with regard to section 25(1) of the Act, he said that this
issue had been addressed by the amendment of section 23, which
now linked workers’ committees to trade unions. The purpose of
the amendment was to ensure that the members of the workers’
committee in an enterprise in which no fewer than 50 per cent of the
workers belonged to the trade union operating in the sector were in
fact members of that trade union. This meant that collective bar-
gaining at the enterprise level was undertaken with the blessing of
the trade union concerned.

With regard to the comments of the Committee of Experts re-
garding collective bargaining by prison staff and in the public ser-
vice, he cited the information provided in document D.10. In con-
clusion, he submitted that the Committee should take note of these
legislative changes and allow the Committee of Experts to examine
them at its next session. The issues raised by the Committee of Ex-
perts were of a legalistic nature and the Conference Committee
would need to take into account the views of the Committee of Ex-
perts in order to hold an informed technical discussion. He said that
his country had benefited immensely from the comments made by
the Committee of Experts, but hoped that the present Committee
would not politicize a discussion which should be confined to tech-
nical issues. Finally, he said that the one remaining issue concerned
the legislation on export processing zones, which provided that the
Labour Relations Act did not apply in such zones, but which had
inexplicably been left out of the labour law reform process up to
now.

The Worker members expressed their gratitude to the Govern-
ment for information provided and recalled that this case had been
discussed the previous year. They regretted that the Government
had not accepted the ILO mission proposed by the Committee last
year, and that it had not transmitted to the Committee of Experts
before January 2003 the draft amendments to the Labour Relations
Act. This delay had interfered with the smooth functioning of the
Committee of Experts. They stated that they had not been con-
vinced that the draft law responded to the recommendations of the
Committee of Experts, and that the analysis of the draft by the
Committee of Experts still remained necessary.

The Worker members noted that section 22 of the Labour Rela-
tions Act, which authorized the Minister to fix, by statutory instru-
ment, the maximum wage had not been repealed. They asked the
Government to clarify its statement that the Minister did not have
absolute competence in this regard. They recalled that the Commit-
tee of Experts in its latest report had asked the Government to take
the necessary measures to amend or repeal section 17 of the Labour
Relations Act, which provided that regulations made by the Minis-
ter prevailed over any agreement or arrangement. They regretted
that the Government had not provided information in this regard.

The Worker members expressed their concern with respect to
the human rights situation in Zimbabwe. They referred to cases of
arbitrary arrest, torture and violations of the freedom of expres-
sion. They indicated, by way of illustration, that last April the Zim-
babwe Congress of Trade Unions (ZCTU) had organized a demon-
stration to protest against the rise in oil prices and that on that
occasion 20 members of the Confederation had been imprisoned.
They also referred to Case No. 2184 of the Committee on Freedom
of Association, concerning allegations that police officers had
forcefully entered the premises of the ZCTU. In this case, the Com-
mittee on Freedom of Association had recalled that the entry by
police into trade union premises without a judicial warrant consti-
tutes a serious and unjustifiable interference in trade union activi-
ties. The Committee on Freedom of Association had requested the
Government to ensure that the principles of non-interference by
the authorities in the meetings and internal affairs of trade unions
were respected and to implement the order of the High Court of
Zimbabwe to prevent police intervention in the meetings of trade
unions in future.

Finally, the Worker members requested the Government to ac-
cept a direct contacts mission. They indicated that if it refused, they
would be obliged to demand that the conclusions of the Committee
on this case be placed in a special paragraph of its report.

The Employer members, noting that this was not the first time
that the case had been examined by the Committee, regretted that
the Government had not accepted the proposed direct contacts
mission the previous year, which would have been useful in over-
coming the difficulties relating to the application of the Conven-
tion. The main concerns of the Committee of Experts related to the
lack of overall protection against interference in the internal affairs
of employers’ and workers’ organizations, although the Employer
members indicated that Article 2 of the Convention did not appear
to contain specific provisions on the protection required in this re-
spect. The Employer members noted the indication by the Govern-
ment representative that proposals had been requested from em-
ployers’ and workers’ organizations before the new legislation had
been considered. They called for full information on this matter to
be provided in the Government’s report.

With regard to compulsory arbitration and the amendments to
the Labour Relations Act, they said that further detailed informa-
tion would be required to obtain an overall picture of the situation
with regard to the new legislation. In this respect, they emphasized
that the imposition of compulsory arbitration should be an excep-
tion to the general principle of free collective bargaining. Without
wishing to enter into abstract arguments about where the limits of
compulsory arbitration lay, they advocated a step-by-step approach
so as to develop conditions adapted to the specific situation. Never-
theless, they expressed doubt that these conditions should be set as
high as suggested by the Committee of Experts, which called for
them to be limited to an acute national crisis. On the other hand, the
determination of such conditions should not be left to the discretion
of the public authorities. The issue was therefore complex and
needed to be weighed carefully, taking into account all the related
aspects.

On the subject of section 17(2) of the Act, which provided that
regulations made by the Minister prevailed over any agreement and
arrangement reached by the social partners, they noted that this
provision appeared to provide the Minister with broad discretion to
influence very substantially collective agreements, particularly in
the very important area of remuneration. Moreover, section 22 of
the Act, by giving the Minister the authority to fix a maximum
wage, constituted clear interference in the freedom of collective
bargaining where such agreements had already fixed the level of
wages. They added that the requirements set out in sections 25(2),
79 and 81 of the Act relating to ministerial approval of collective
agreements constituted a clear violation of the right to collective
bargaining and they noted an increase in national regulation and
control in this area.

The Employer members observed, however, that the require-
ment set out in section 25(1) of the Act, under which an agree-
ment reached between workers’ committees and the employer
had to be approved by the trade union and by more than 50 per
cent of the employees was a more complex issue. It would be nec-
essary to return to this matter and its compliance with Article 4 of
the Convention once further information had been supplied. Nev-
ertheless, they noted that all the measures adopted to control col-
lective bargaining were enforceable by sanctions, including up to
one year of imprisonment, which clearly showed the will of the
Government to exercise strong control over the collective bar-
gaining process. They further noted that the section of the Act
relating to remuneration was entitled “wages and salary control”,
which clearly indicated the purpose of the Act. The Employer
members had gained the clear impression that the Government
was endeavouring to obtain complete control over the private
economy, in violation of the general principles of a free market
economy and free collective bargaining.

In conclusion, they said that it was essential for the Government
to submit a full new report on the current situation as soon as possi-
ble. They added that a direct contacts mission would be useful in
finding solutions to the existing problems, since several doubts re-
mained concerning the compatibility of the new legislation with the
Convention.

The Worker member of Zimbabwe recalled that the previous
year his Government had been requested to transmit the Labour
Relations Amendment Bill to the Committee of Experts for its
comments to see if the amendments proposed had eliminated all
the remaining obstacles to the right to free collective bargaining in
law and in practice. Although the Bill had finally been adopted in
December 2002, it was disturbing that there remained provisions
which empowered the Minister to refuse to register a duly conclud-
ed agreement and to force the parties to renegotiate if he deemed it
fit. This had occurred in practice when the Minister had refused to
recognize an agreement duly concluded by the Employers’ Organi-
zation for Farmers and the General Agriculture and Plantation
Workers’ Union. It appeared likely that this section would continue
to be used by the Government.
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With regard to protection against acts of interference and the
scope of application of the Convention, the Government had been
requested to take the necessary measures urgently, in full consulta-
tion with the social partners concerned, to ensure that workers’ and
employers’ organizations were effectively protected against acts of
interference and so that public servants not engaged in the adminis-
tration of the State enjoyed the right to collective bargaining. He
deeply regretted that the Government had deliberately decided to
ignore this recommendation and had instead embarked on a path of
intimidation, demonization and the crippling of the ZCTU. He em-
phasized that protection against acts of interference should not only
be binding upon employers and trade unions, but that Govern-
ments should also refrain from interfering in the activities of the
social partners. He therefore regretted to report that the ZCTU
had suffered a series of abuses of human and trade union rights.
Workers had been arrested, beaten and tortured and militias had
been trained to create no-go areas for trade unions. Among the
many victims, the General Secretary of the ZCTU had been arrest-
ed and beaten by the police. Information on the various acts of vio-
lence committed had been included in a database which was avail-
able for public examination. The interference by the Government
had had the effect of curtailing the major functions and even the
existence of the ZCTU and the task of organizing of trade unions in
Zimbabwe had become a dangerous and risky occupation. Pressure
was being placed on workers to join the ZCTU, which was being
promoted by the Government as the only central trade union orga-
nization with which it wished to deal. When independent trade
union leaders were arrested, they were normally charged with trea-
son and were therefore liable for the death penalty. Nevertheless, in
an effort to stabilize the environment in his country, the ZFTV had
persuaded the Government to engage in a tripartite negotiating fo-
rum, which it had accepted in December 2002. Unfortunately, it had
only accepted this tripartite process for its own advantage. The pur-
pose of the process had been to develop a prices and wages stabili-
zation protocol as a basis for a focused economic strategy. However,
the process had been undermined when the Government had uni-
laterally increased fuel prices by over 250 per cent. He therefore
appealed for the Committee to examine closely the manner in
which the Government continued to violate the fundamental rights
set out in the Convention.

The Employer member of Zimbabwe noted with pleasure the
progress made in compliance with the Convention over the past
12 months. He indicated that the employers in Zimbabwe had con-
tributed to the process leading up to the adoption of the legislative
amendments adopted by organizing the maximum level of partici-
pation of employers in the process of labour reform. Although sat-
isfied that there was adequate tripartite involvement in the devel-
opment of the new provisions, employers in Zimbabwe felt that the
amendments were more pro-worker than the original Act. They
believed that this was at the expense of potential new investment in
the country and that the alliance which appeared to be emerging
between the Government and the workers’ movement had resulted
in a significant increase in the costs of doing business in the country
through higher social benefit costs.

He indicated that the social partners had agreed, through the
Tripartite Negotiating Forum, on an overall prices and incomes sta-
bilization framework within which collective bargaining agree-
ments for 2003 could be situated. Within the scheduled deadline of
June 2003, all the collective agreements had been successfully con-
cluded and no interference had been reported. He noted in this re-
spect that the national employment councils were free to negotiate
their own agreements, which were then registered under the law,
and that in only one case had registration been withheld by the
Government up to now. However, he noted that no dispute had
been reported in this connection and that the employers in Zimba-
bwe were satisfied that market forces were effectively at work. In
the sector concerned, namely agriculture, they noted that the fun-
damental structural changes had materially affected the employer
base in the industry and that new employers therefore needed to
become involved so as to develop an informed agreement. He add-
ed that, as requested by the Committee, the issue of the protection
of workers’ organizations against acts of interference by employers’
organizations, and vice versa, had been addressed by Statutory In-
strument No. 131/2003.

With regard to the imposition of compulsory arbitration in the
context of collective bargaining, he expressed the belief that the
amendment to sections 106 and 107 had simplified procedures. This
was good for business, which required a predictable operating envi-
ronment, which had sometimes suffered from the propensity of
workers to resort to unprocedural industrial action. The new mea-
sure of direct referral to the courts, instead of labour officers, would
make the process more expeditive. Furthermore, the innovative
distinction of disputes into two categories, namely those respecting

rights and those relating to interests, would be helpful in isolating
remedies where parties engaged in essential services were in dis-
pute, while leaving the normal procedures set out in collective bar-
gaining agreements unaffected.

With regard to other limitations on the right to collective bar-
gaining, he expressed concern about the powers vested in the Min-
ister to set maximum wages. While appreciating the need to narrow
income disparities, he believed that the market should be the stan-
dard upon which wages and salaries were determined. If such pow-
ers were exercised in an arbitrary manner by the Minister, in addi-
tion to being in contravention of the Convention, this would be
detrimental to the proper functioning of the labour market. How-
ever, he noted that although the provision had been in existence
since 1985, it had never been applied by the Government. Even
though the Committee might believe that this provision was in vio-
lation of the Convention, he preferred to take a more pragmatic
approach based on historical practice, while at the same time en-
deavouring to convince the other social partners that it was unnec-
essary and should therefore be removed from the statutes. The role
of Government should be merely to register, and not to approve
collective bargaining agreements, which should be left to the two
parties. In conclusion, he reaffirmed that the new law, although it
could clearly be improved, was substantially in compliance with the
Convention.

The Government member of the Seychelles said that it appeared
that the Government of Zimbabwe was committed to bringing its
legislation into line with the Convention and emphasized that it
should be assisted and encouraged in this process. The Govern-
ment’s desire to cooperate had resulted the previous year in the
adoption of the Labour Relations Amendment Bill. Recalling that
in Africa and other developing countries, the people were still
walking the walk to freedom, he emphasized that what was impor-
tant was that they were more committed than ever to improving the
lives of working men and women. The focus was the achievement of
sustainable development through good industrial relations and he
trusted that Zimbabwe subscribed to this principle.

The Government member of Mozambique welcomed the great
commitment shown by the Government of Zimbabwe. He believed
that recent amendments to the Labour Relations Act, adopted with
the assistance of the ILO, was proof of that commitment. He em-
phasized the need for all forces of good will to help Zimbabwe. The
social partners had to unite in order to participate in the application
of standards and the ILO should continue its efforts to achieve this
goal.

The Government member of Malawi expressed the opinion
that, in view of the information provided by the Government of
Zimbabwe, it was not necessary for the Conference Committee to
examine this case. The Government was doing its best to cooperate
and comply within the shortest possible time with the recommenda-
tions made by the Committee the previous year and it was an old
legal tradition that a fair court did not punish a person twice for the
same offence. The Conference Committee was renowned for its
high integrity and fairness and should take care not to lose these
traditional qualities. In view of the good will shown by the Govern-
ment, it was therefore, now, the time more than ever before, to en-
courage it to continue its progress with ILO assistance and in col-
laboration with workers, employers and other interested parties.

The Government member of the Libyan Arab Jamahiriya after
recalling that Convention No. 98 was a fundamental Convention,
welcomed the new information provided by the Government, and
particularly the adoption of legislative amendments following con-
sultations with all the parties concerned. It appeared that the
amendments took fully into account the principles of the Conven-
tion. All of the new information provided should be forwarded to
the Committee of Experts for review. Finally, he said that the provi-
sion of technical assistance on a tripartite basis would be an excel-
lent means of helping the country make further progress.

The Employer member of South Africa recalled that the previ-
ous year Zimbabwe had been found by the Committee to be in
breach of Convention No. 98, but that the Government of Zim-
babwe had not agreed to accept a direct contacts mission to help
improve the situation. Nevertheless, the country was receiving as-
sistance under the ILO/Swiss project on social dialogue and dispute
settlement in southern Africa. The social partners had contributed
through the Tripartite Negotiating Forum to the development of
legislation which had reduced the areas that were in conflict with
the Convention. But this process had left unattended significant
problems commented upon by the Committee of Experts. One of
these concerned the authority given to the Minister to fix maximum
wages, after consultation with the Minister of Finance. Employers
were required to comply with the wage levels established, under
threat of a fine or imprisonment of up to one year. The law also
required the approval of collective agreements by the Minister in
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order to ensure that their provisions were in accordance with na-
tional laws and were not inequitable to consumers, members of the
public or any other party to the agreement. The Minister could di-
rect the parties to amend such agreements. If they did not do so, the
Minister was empowered to amend the agreement directly as neces-
sitated by the national interest.

He recalled that international Conventions existed to create a
better life for the population. Although the Government endeav-
oured to justify its position on the grounds of national interest, he
recalled that recent years had seen a major decline in the economy
of Zimbabwe, with rampant inflation and a rapid fall in real GDP.
Clearly its policies were not working and economic activity was in
sharp decline. The present Committee could be of great assistance
to the people of Zimbabwe in this regard by calling upon the Gov-
ernment to adopt sound policies based on tripartite agreement. The
case should be examined by the Committee once again next year to
ensure that the necessary changes had been made.

The Worker member of Nigeria stated that, despite the recent
steps taken by the Government and the discussion which had taken
place in this Committee the previous year, the amended law contin-
ued to contain elements that were in breach of the Convention. In
particular, the Government still had the power to prescribe maxi-
mum wages and the new Act gave the Minister veto power, by al-
lowing him to refuse to recognize a collective agreement freely and
duly negotiated and signed by the social partners. He therefore ex-
pressed the view that the achievement of progress should not be
assumed just because of the enactment of a law when this law con-
tinued to be in violation of the Convention. On the contrary, the
fact that the Government maintained such violations in disregard of
previous criticisms showed that it did not have any real intention of
changing its practices. The Government representative had made
an attempt to justify the continuing restrictions placed on collective
bargaining and to lecture the Committee on the reasons why the
Government should maintain control over the economy. He reject-
ed this approach, which assumed that the Government had exclu-
sive competence over economic matters and was in possession of
the monopoly of knowledge, and that no benefit could be drawn
from the participation of the social partners in the economic life of
the country. This stance explained the country’s current socio-eco-
nomic crisis. National economic conditions could not be invoked to
justify violations of Article 4 of the Convention. The Convention
applied to all countries regardless of their level of development and
its provisions were not based on the condition that only flourishing
economies should be under an obligation to respect them. He asso-
ciated himself with the statement by the Worker member of Zimba-
bwe, who had explained how the Government had rendered the
exercise of freedom of association impossible by criminalizing trade
unionists for organizing, engaging in collective bargaining and stag-
ing strikes. In particular, the police were allowed to stop trade union
meetings and armed thugs were used to attack and assault trade
union leaders. Foreign trade unionists were not spared such intimi-
dation. The Director of the Commonwealth Trade Union Congress
had visited the country at the invitation of the workers and the Min-
istry of Labour and had almost been deported without having com-
mitted any offence. The next day, a trade unionist working on child
labour had been denied entry into the country. The right to collec-
tive bargaining could not flourish under such conditions. He urged
the Conference Committee to send a clear signal to the Govern-
ment that trade union freedoms and the right to collective bargain-
ing should be fully respected in accordance with the Convention.

The Worker member of Norway, speaking on behalf of the
Worker members of the Nordic countries, noted that the Govern-
ment had now provided its reply to the observations made by the
Committee of Experts and had adopted amendments to the Labour
Relations Act. The amended Act seemed to be more in compliance
with the Convention than the former labour laws, although some
serious limitations remained, especially concerning the right to
strike. She emphasized that the reason why the workers were not
applauding this new law, although conditions for trade unionists
might now look better on paper than they did a year ago, was that
there had not been any signs that the law was being implemented in
practice. Instead, there had been too many violations of workers’
and other civilians’ rights over the past year: trade unionists were
prevented from holding ordinary meetings and organizing activi-
ties; strikes and rallies were forbidden by the authorities; union
leaders were being arrested, intimidated and tortured; and trade
union colleagues from other countries were being denied entry to
the country in many instances. She emphasized that the core of the
matter was the lack of any correspondence between, on the one
hand, the content of ratified ILO Conventions and labour laws and,
on the other, actual practice. The numerous incidents referred to
during the discussion had demonstrated that the new labour law
and the Convention were not being implemented in practice. One

of the reasons for this was the adoption of the draconian Public
Order and Security Act, which sidelined international conventions,
as well as the new labour law and had been actively used to obstruct
trade union activities and to allow the harassment, intimidation and
even murder of workers. She observed the paradox which existed
between the fact that Zimbabwe now had better legislation than
before, while at the same time workers’ rights were being violated
more than ever before in the history of the country. This case clearly
illustrated the large gap which existed between the adoption of laws
and the ratification of Conventions and their implementation in
practice. She emphasized that what really mattered was the way in
which workers and their families were treated. The practices fol-
lowed in Zimbabwe today were intolerable and certainly not in
compliance with the Convention. Nordic workers were following
this situation very closely and welcomed the fact that the Govern-
ment had expressed its belief in tripartism and social dialogue. But
experience showed that good dialogue could only take place in an
appropriate context, with mutual respect for the views of each par-
ty. This was unfortunately not the situation in Zimbabwe today. She
therefore requested that the conclusions on this case be included in
a special paragraph of the Committee’s report.

The Worker member of Brazil expressed her interest in the in-
formation provided and efforts made by the Government of Zim-
babwe. She indicated that this country had been a victim of colo-
nialism and apartheid for decades, and that no one had spoken of
freedom of association and collective bargaining for all those years.
She expressed her surprise that at a time when the Government had
started to require the implementation of the agreement on the dis-
tribution of land signed 20 years ago, allegations had started to be
made of non-compliance with the Convention. She emphasized that
Zimbabwe and most of Africa wished to overcome their difficult
economic situation, and that it was necessary to offer them support
and solidarity. If this Committee and the ILO continued to discrim-
inate against the poor and independent countries, they would have
to denounce many of the ILO’s Conventions, which would be re-
grettable.

The Government member of Cuba indicated that the comments
of the Committee of Experts related to the draft of amendments to
the Labour Relations Act which, according to the statement by the
Government representative, had already been adopted by Parlia-
ment in December 2002, after the meeting of the Committee of
Experts, and contained a number of changes related to the applica-
tion of Convention No. 98. She also noted that special regulations
related to the application of Article 2 of the Convention had been
adopted, which was also related in a number of ways to the applica-
tion of the Labour Relations Act. She indicated that this was a com-
plex subject and that it was premature to make a judgement on the
oral information received recently. The legal analysis of the new
legislative provisions and their conformity with the Convention lay
within the competence of the Committee of Experts, and the Con-
ference Committee should therefore confine itself to taking note of
the Government’s explanations and transmitting the information to
the Committee of Experts. She stated that it was unacceptable to
include matters in the debates which had not been addressed in the
report of the Committee of Experts and that certain members ex-
erted pressure and threats against governments to make them ac-
cept what was proposed. It would be more fruitful if the Committee
took note and expressed its gratitude for the information provided
by the Government, and she asked the Committee to transmit the
information and the new texts to the Committee of Experts so that
they could be examined. Finally, she indicated that the technical as-
sistance of the ILO could be beneficial for the Government and the
social partners.

The Government member of Namibia stated that after reading
the Government’s report to the Committee of Experts and listening
to the explanations provided to the Conference Committee, his dele-
gation had three points to make. First, he observed that the concerns
expressed by the Committee of Experts had been addressed through
the adoption of the Labour Relations Amendment Bill in December
2002. The legislative text had since been communicated to the Com-
mittee of Experts. Second, he took note of the fact that the Govern-
ment representative had expressed the wish for the Committee of
Experts to be given the opportunity to examine the new legislation
before any conclusions could be drawn. Third, he noted that a legisla-
tive reform process was under way with the participation of all the
social partners and with technical assistance from the ILO in the
framework of the ILO/Swiss project on social dialogue and dispute
settlement in southern Africa. He therefore concluded that this Com-
mittee should allow sufficient time for the Committee of Experts to
examine the legislation transmitted by the Government and assess
whether it was in conformity with the Convention.

The Government member of Finland, also speaking on behalf of
the Government members of Denmark, Iceland, Norway and
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Sweden, noted the information provided by the Government, both
orally and in writing, on the adoption of the new Labour Relations
Amendment Bill. She also noted that the conformity of this legisla-
tion with the requirements of the Convention still needed to be as-
sessed by the Committee of Experts. She requested the Govern-
ment to ensure that other legislative provisions which might affect
the application of the Convention be amended accordingly so that
the Convention could be fully implemented in practice. She there-
fore urged the Government to do its utmost to ensure that the fun-
damental rights enshrined in the Convention could be exercised in
an environment that guaranteed peace, democracy, social justice,
respect for human rights and the rule of law. She encouraged the
Government to accept technical assistance from the ILO in order to
promote the implementation of the Convention and to hold consul-
tations with the social partners on measures needed for the achieve-
ment and maintenance of peace and social justice.

The Government representative thanked the members of the
Committee for the debate which had taken place. He repeated that
his Government had submitted information in writing on the mea-
sures taken since the last meeting of the Committee in response to
the comments made by the Committee of Experts. The Govern-
ment, in collaboration with the social partners and on the basis of
social dialogue, had developed new legislation, which had been pre-
sented to the Committee of Experts. It was now up to the Commit-
tee of Experts to review the conformity of the new law with the
Convention and pronounce itself on any remaining discrepancies.
He emphasized that legislative reform had taken place with the sup-
port of ILO experts and the ILO/Swiss project, with a view to com-
plying with ILO Conventions. He wished to place on record that his
Government was still reviewing the matter and would comply with
any observation which was in the interests of the social partners.

With regard to the issues raised by several members, he wished
to emphasize that the Government had the will to govern the coun-
try and would continue to do so based on the electoral mandate it
had received. However, he noted that the Government was being
accused of violations by organizations based outside the country
and which were intent on funding acts of violence in the country.
However, such organizations did not take into account the victims
of the illegal acts committed by those whom they sponsored. He
expressed concern at the fact that, as soon as such persons were
arrested for having committed illegal acts, they claimed the right to
protection as trade unionists, even though their acts, such as the
destruction of a public bus full of workers at 4 a.m., showed no re-
spect for workers. Such persons nevertheless claimed that they
should not be punished for such acts due to their trade union status.
He emphasized that the rule of law should apply equally to all citi-
zens, and especially to those who had committed illegal acts aimed
at overthrowing a legitimately elected government. The Confer-
ence Committee was being subjected to misinformation in this re-
spect. The Government took great care to distinguish genuine trade
union activities from such illegal activities. His Government had
respect for workers and acknowledged that they should not be vic-
timized for carrying out genuine trade union activities.

He reported that the previous year, a high-level mission of trade
unionists from African countries had visited the country, invited by
workers’ organizations, and had held a long meeting with the Pres-
ident. The mission had gone on to verify the situation on the
ground. They had seen for themselves that the alleged violations
were not true. He emphasized that Zimbabwe did not have the
power in the international media to defend itself against the defa-
mation being levelled at it. The situation in the country was very
different from the one depicted to the outside world. The country
was being penalized for attempting to take back its land from a
former colonial power. At the same time, however, such countries
were never criticized for refusing entry to persons coming from
their former colonies. He emphasized that the international com-
munity should no longer allow such double standards to be main-
tained.

He expressed confidence that the Committee of Experts, as a
principled body, would examine the conformity of the legislation
submitted with regard to the provisions of the Convention. Howev-
er, he believed that the real issue before the Committee was the
need to allow a developing country to chart its own process of de-
velopment in a tripartite manner. He recalled, in response to the
suggestions made that a tripartite forum should be set up in the
country, that a Tripartite Negotiating Forum had been established
and had been functioning since 1998, leading in 2003 to the conclu-
sion of agreements with the social partners, which were implement-
ed at the national and workplace levels. In reference to the work of
the Parliament Portfolio Committee on Labour, he noted that this
Committee had been heavily involved in the labour reform process
since 2000. This Committee had received written submissions from
the social partners and civil society and had convened a public hear-

ing on the draft labour legislation. The recently adopted Act had
therefore been the subject of public debate on the basis of the com-
ments made by the Committee of Experts and with the participa-
tion of the social partners and civil society. He added that labour
law reform was a continuous process. Any comments made by the
Committee of Experts, after it had examined the new legislation,
could therefore be taken on board by the Portfolio Committee.

The Worker members requested the Government as a matter of
urgency to provide the information requested by the Committee of
Experts in its annual report. Noting the Government’s lack of good
will and its refusal to accept a direct contacts mission, they asked for
the conclusions of the Committee on this case to be placed in a spe-
cial paragraph of its report.

The Employer members associated themselves with the state-
ment made by the Worker members.

The Committee took note of the written information submitted
by the Government, the oral statement made by the Government
representative and the ensuing discussion. The Committee noted
once again that the comments of the Committee of Experts dealt
with problems relating to the application of Article 2 (protection
against acts of interference), Article 4 (promotion of collective bar-
gaining) and Article 6 (scope of application) of the Convention.

The Committee noted the Government’s statement that in the
context of the ongoing reform of the labour legislation, the amend-
ments to the Labour Relations Act adopted on 7 March 2003 and
that the statutory instrument on the protection of workers’ organi-
zations against acts of interference by employers’ organizations and
vice versa had been adopted in 2003. Noting that the Committee of
Experts had made certain comments on the provisions of the draft
amendments transmitted with the Government’s report, the Com-
mittee considered that it would be appropriate for the Committee
of Experts to examine the conformity of the amended legislation
with the provisions of the Convention.

The Committee nevertheless noted with concern the allegations
made concerning the persistent violations of the Convention in law
and in practice. The Committee expressed firm hope that in the
very near future the necessary measures would be adopted to guar-
antee that the rights set out in the Convention were effectively ap-
plied to all workers and employers, and to their organizations. The
Committee requested the Government to provide detailed infor-
mation in this regard in its next report so that it could be examined
by the Committee of Experts.

The Committee noted that the Government was willing to ac-
cept technical assistance and requested it to accept a direct contacts
mission to examine the whole situation in situ and to inform the
Committee of Experts on legislative developments and on the out-
standing issues. The Committee decided to include its conclusions
on this case in a special paragraph of its report.

The Government representative emphasized that cooperation
at the political level with a view to addressing the problems faced by
his country was under way with the participation of such eminent
persons as the Presidents of Nigeria, South Africa and Malawi. He
therefore expressed the view that those who were trying to partici-
pate in the political process in his country were failing to respect the
fact that African countries were capable of resolving their problems
on their own. Moreover, the ILO technical cooperation project
funded by Switzerland constituted a sufficient basis for making
progress, whereas a direct contacts mission would be more political
in nature and its aims were already covered by the presidential co-
operation to which he had already referred.

Convention No. 111: Discrimination (Employment and
Occupation), 1958

Islamic Republic of Iran (ratification: 1964). A Government
representative stated that her country accorded high priority to the
protection and promotion of fundamental rights and had taken con-
crete efforts to ensure that the Iranian people enjoyed all funda-
mental rights. The Islamic Republic of Iran was facing various chal-
lenges in its movement towards development and the cornerstones
of the reform policies were upholding, among other matters, the
promotion and protection of non-discrimination. The speaker
pointed out that her Government was not claiming that there was
no discrimination in the Islamic Republic of Iran as no country had
a perfect record on this issue, but that it was important to recognize
that the overall movement was highly positive and encouraging.
Nevertheless, the Government of the Islamic Republic of Iran con-
tinued to be fully committed to the protection and promotion of
human rights and was determined to pursue the necessary policies
to this end. Recalling her Government’s preparedness to cooperate
closely with the ILO to eliminate and combat discrimination in em-
ployment and occupation, the speaker listed a number of measures
taken in the Islamic Republic of Iran. These included the expansion
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of the “human rights advocates network” in 2002 ; the holding of
training courses for human rights advocates on the Islamic Repub-
lic of Iran’s commitment in terms of human rights and ILO Conven-
tions; meetings by high-ranking officials aimed at developing expert
approaches and solutions to combat discrimination against unrec-
ognized religious minorities; and two conferences held in 2002 with-
in the framework of the agreement between the Islamic Republic of
Iran and Denmark, concluded in 2001, on “Women’s Rights” and
“Freedom of Expression and Belief” (Tehran) and on “the Rights
of the Child” and “Rights of Minorities” (Copenhagen). Further-
more, the Women’s Friendship Society jointly established by Bel-
gium and Iran promoted ties between the women of the two coun-
tries aimed at capacity building and empowerment of women. In
addition, an increasing number of women had been appointed to
higher judicial ranks and the Islamic Republic of Iran’s female head
of court had started her work at the bench in the Isfahan Province.
The speaker further provided information on the number of wom-
en holding licences to publish magazines, women chief editors, and
women employed in the Islamic Republic News Agency and female
managers in the Iranian Defence Ministry, and pointed to the in-
crease in the number of women’s non-governmental organizations
and the inauguration of a Women’s Technical and Professional In-
stitute in May 2002.

With respect to the legal measures taken and modifications in
the legislation requested by the Committee of Experts, the speaker
mentioned that the judiciary had established the High Council of
Judicial Development which had studied the necessity of amending
certain articles of the Civil Code. An ad-hoc Commission of the
Council was working in close cooperation with the Parliament’s
Research Centre to remove shortcomings in legislation with regard
to women. The reviews and amendments of laws and regulations
covering all aspects of civil life was currently taking place and three
projects in three different organizations to amend the legislation on
women’s civil rights were ongoing.

With respect to certain provisions of the Civil Code, the speaker
noted that the Women’s Social and Cultural Council had designed a
comprehensive project for amending the Civil Code, the proposals
of which would be presented to Parliament. The Women’s Partici-
pation Centre had submitted a proposed amendment to sec-
tion 1117 of the Civil Code and the Committee of Experts would be
notified of any changes on this subject in due course. The attention
of the Conference Committee was also drawn to the modifications
made to certain other sections of the Civil Code, notably, sec-
tion 1107 (alimony allocations for women), section 1110 (payment
of alimony to widows), section 1130 (grounds of divorce) and sec-
tion 1133 (women’s rights to divorce).

Regarding women’s employment, the speaker provided some
examples of the Government’s efforts, such as certain laws passed
to speed up privatization and attract foreign capital and efforts to
prohibit government monopolies in strategic areas and to lower in-
terest rates by banks, aimed at encouraging development and im-
proving the employment situation in general, including women’s
employment. The Government representative further recalled that
the Government had invited a technical team from the Office to
assess the needs of technical assistance in the area of the promotion
of women’s employment. This was a significant step towards using
international expertise and technical assistance to build up national
capacity. In March 2002, the ILO team had met with the relevant
officials in Iranian universities and with representatives of the Gov-
ernment and of non-governmental organizations. As the first phase
of the ILO’s Project on Women’s Empowerment, a National Tripar-
tite Conference on Women’s Empowerment was due to be held in
October 2003. It was hoped that the holding of such a gathering
would contribute to further national capacity building in this area.
The Government also hoped that it would be able to inform the
Committee of Experts, in its next report, on positive and tangible
results of the ILO project.

With respect to the promotion of equal access of religious minor-
ities to work, the speaker highlighted several aspects in law and
practice of an improved situation of these minorities in the Islamic
Republic of Iran. In implementing the principles contained in arti-
cles 20 and 28 of the Iranian Constitution regarding equal legal pro-
tection of all Iranian citizens, the Government had declared in a
circular the observance of the social and civil rights of all Iranian
citizens as the country’s official policy. This had been reiterated in
Government Circular No. 11-4462 of February 1999 under which all
ministries, organizations and governmental institutions were re-
quired to make effective efforts to ensure full observation of the
rights of recognized religious minorities in the area of recruitment
and employment. Government bodies were equally required to in-
clude and specify the issue in job vacancy advertisements, so that in
the case of a successful recruitment test, the Government could
benefit from the expertise of minorities by the Government. Fur-

ther, with respect to religious minorities, the National Recruitment
Board had issued an official Circular No. 2/47474 of November
2002 to the Interior Ministry, to be communicated to the provinces,
which emphasized the need of further observance of the rights of
recognized religious minorities, particularly with regard to employ-
ment and recruitment. Regarding the employment of religious mi-
norities in the education sector, the speaker noted that 200 posts of
the recruitment quota of the 3rd Five-Year Development Plan had
been allocated to the recruitment of religious minorities in the Edu-
cation Ministry for the academic year of 2003-04. Religious minori-
ties had also been allocated financial facilities through presenting
“job-creation investment projects” to executive bodies country-
wide. In the housing sector, executive plans and projects were fo-
cused on low-income minorities, and the construction of rental
housing units and of rural housing for both Muslim and religious
minorities had been planned and implemented.

The Government representative further indicated that the ef-
forts taken to promote the establishment of trade and expert associ-
ations in order to promote trade and business owners and special-
ized occupations had resulted in the setting up of more than
200 associations. A list of associations and organizations of reli-
gious minorities had been submitted to the Committee of Experts.
She further stated that for 2001, 520 Christian women, 385 Zoroas-
trian women and 177 Jewish women had been recruited and em-
ployed in governmental bodies. The number of Christians
employed in the public sector had risen to 520 women and 593 men,
compared to only 363 women and 470 men in 1979. For the same
period, the number of Zoroastrians employed in the public sector
rose to 385 women and 276 men from 185 women and 113 men; the
number of Jews employed rose from 177 women and 169 men com-
pared to 86 women and 132 men.

Finally, the speaker once again, drew the attention of the Com-
mittee to her Government’s readiness for cooperation based on
mutual understanding with the ILO. It was notable that during re-
cent years, cooperation and ties between the Islamic Republic of
Iran and the ILO had improved considerably. Regular consulta-
tions and ILO missions to Iran had taken place at various levels on
reviewing the Labour Code, improving social dialogue, upgrading
freedom of association, expanding cooperation with the ILO Train-
ing Centre in Turin, developing a Project on Women’s Empower-
ment and Gender Equality in the Islamic Republic of Iran, imple-
menting the ILO/UNDP Project on Poverty Eradication, and on
many other issues. Invitations had also been extended to the ILO,
ICFTU and WCL. The speaker concluded by expressing the hope
that the Committee would appreciate and apply a stronger and
more constructive role in this process. If Convention No. 111 were
indeed to be fully implemented due consideration needed to be giv-
en to promotional activities and national capacity building. In this
respect the Islamic Republic of Iran wished to continue its coopera-
tion with the ILO mechanisms and invited the Organization to
make its technical and advisory services available to the Islamic
Republic of Iran to review its laws and regulations in terms of their
compliance with the provisions of Convention No. 111.

The Employer members thanked the Government representa-
tive for the detailed information provided to the Committee. They
recalled that the Committee had some 20 years of experience with
the issues of this case and noted that considering the Committee of
Experts’ report, this was overall a case of progress. Progress had
been very slow, but improvements were obvious, as numerous insti-
tutional and other measures to eliminate discrimination had shown.
The Employer members noted positively that even though discrim-
ination on the basis of sex had a long tradition in the Islamic Repub-
lic of Iran, progress had been achieved in the participation of girls
and women in the educational system from primary school up to
university. A further translation into a comparable participation of
women in employment was necessary. The Government was re-
quested to provide further statistics in this regard. The Employer
members further noted that female candidates for parliamentary
elections had increased and that the number of women employed in
male-dominated professions had risen as well. Despite the fact that
there were now a number of female judges, there was no equality
yet in the judiciary, as the issuing of verdicts appeared still to be the
domain of male judges. The Employers members requested the
Government representative to comment on whether female judges
would be on an equal footing with men in this profession in this
respect. The Employer members further noted the improvement of
opportunities for women to obtain work in technical professions.

Referring to the statement of the Government representative to
the effect that not all problems had been resolved, the speaker re-
ferred to the obligatory dress code, wondering why no progress was
possible on this issue. The possible sanctions for violations of a
dress code certainly had a negative impact on the position of wom-
en in the labour market, particularly in the public service. The Gov-
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ernment was asked to provide the requested information to the
Committee of Experts on this issue. The Employer members fur-
ther stressed the need for progress with regard to section 1117 of
the Civil Code, noting the involvement of the Centre for Women’s
Participation in efforts to address this question. They hoped that
further progress would be possible on the outstanding issues in the
near future.

In addition, the Employer members noted that the overall em-
ployment situation of women belonging to recognized religious mi-
norities was better than average, but wondered how the situation
was in the public service. They recalled that the members of the
Baha’i faith had been subjected to discrimination for a long time
and that the Labour Code would not prohibit religious discrimina-
tion. Despite the fact that the Special Representative of the United
Nations Commission on Human Rights on the situation of human
rights in the Islamic Republic of Iran had been able to note some
signs of hope and the opening of one university to the Baha’is, this
community remained in practice the object of discrimination in
employment and education. The Islamic Human Rights Commis-
sion considered that legislative changes were also necessary. Refer-
ring to the situation of ethnic minorities, the Employer members
asked the Government to provide the information requested by the
Experts. The speaker also highlighted that the recent collective
contract covering workers in workplaces with less then five employ-
ees did not contain a non-discrimination clause. Finally, the Em-
ployer members took note of the impressive work programme
adopted for 2002-03 under the Memorandum of Understanding be-
tween the Government and the ILO, including with regard to the
formulation of policies for creating greater access of women to the
labour market. In this context, the Employer members stated that
progress in the Islamic Republic of Iran would ultimately depend
on political developments, and experience had shown that substan-
tial setbacks might occur in the field of civil rights. They reminded
those who looked backwards that States which did not live up to
their international obligations in the field of human rights would
isolate themselves, damage their economies and development and
finally their own people. The Employer members supported those
who wanted to eradicate discrimination, which had existed for de-
cades.

The Worker members stressed that inclusion on the list of indi-
vidual cases was not a negative sanction, but discussions in the Con-
ference Committee were constructive work that could help to over-
come existing problems. Likewise, a footnote in the report of
Committee of Experts, which was considered by all as objective,
impartial and independent, and even special paragraphs in the Con-
ference Committee’s report, should not be perceived as sanctions.
This case had a long and bad history, but it had finally resulted in
some progress. However, in no way the situation could be simply
left in the hands of the Government, as this was a process of checks
and balances. The Worker members only trusted information that
had been examined and analysed by the Committee of Experts.
They had sympathy for the Government and for the ILO missions
when they argue that the progressive forces in the country should
be strengthened by praising the progress made, rather than playing
in the hands of the conservatives who want to roll back the reforms.
However, one should note that politics in the Islamic Republic of
Iran were made by politicians, as elsewhere, and that they had their
own interests. If these interests were not at odds with ILO values,
they would promote them; if not, they would stab the values in the
back. On a critical note, the Worker members deplored the fact that
the Government had exploited that the Islamic Republic of Iran
had not been put on the list of individual cases last year at home by
giving the public the impression that the ILO now considered that
all problems had been solved. That this was not the case was well
known by the Government, particularly as the Worker members
had asked the Committee of Experts last year to provide another
comment to the Conference Committee with a view to discuss it this
year.

The Worker members noted that the general tone of the Com-
mittee of Experts’ report was positive, drawing attention to the
functioning of human rights mechanisms, improvements as regard
discriminatory practices on the basis of sex and religion, as well as
regards contacts and cooperation with the ILO. There was indeed
an impressive work programme for the years 2002-03 with very in-
teresting elements and the Worker members were confident that
the cooperation efforts would bear fruit. These improvements
should however not divert from the shortcomings. According to the
Committee of Experts, there were only a small number of remain-
ing problems. These included the well-known points relating to the
obligatory dress code, section 1117 of the Civil Code and the restric-
tion on women judges to issue verdicts. In addition to these critical
main points, the Committee of Experts asked for further progress
and additional information on a number of other issues, including

with regard to the situation of recognized and unrecognized minor-
ities. The Government should in particular take a broader ap-
proach to combat discrimination against the Baha’is by taking ac-
tive promotional measures to correct misperception held by the
population, which the Government itself had encouraged. The Em-
ployer members had also urged the Government to make a serious
effort to answer all the Committee of Experts’ questions and the
ILO was encouraged to do its own fact-finding. The Worker mem-
bers suggested that a permanent ILO presence in the country
should be given serious thought, despite the financial implications.

However, the Worker members raised serious doubts as to
whether the issues taken up by the Committee of Experts were in
fact the only remaining problems. For instance, according to indica-
tions given by Worker representatives from the Islamic Republic of
Iran, several discriminatory practices against women existed in the
fields of social security, pensions and in employment, both in law
and practice, which were so common that the Iranian workers
would call them the “unwritten law”. The Worker members ex-
pressed their disappointment that these alleged shortcomings had
not been brought to the attention to the Committee of Experts. The
Iranian workers also had reported that the ILO missions had en-
tered into an intensive dialogue with the Government, while paying
less attention to the workers and employers. However, the Worker
members stated that it was believed that the ILO would not have
made such a mistake. Nevertheless, the matter should be clarified.
A further issue of importance that the Committee of Experts
should discuss in their next report was the practice of gozinesh, as
reported by Amnesty International in their document prepared for
this International Labour Conference. According to Amnesty In-
ternational this practice of cooperation for all those seeking em-
ployment in the public sector and in parts of the private sector im-
paired equality of opportunity in employment and occupation on
the grounds of political opinion, previous political affiliation or sup-
port, or religious affiliation. This practice contravened article 23 of
the Islamic Republic of Iran’s Constitution. The speaker stated that
he would formally submit Amnesty International’s document to the
Office, with a request that the Committee of Experts take this issue
up with the Government.

The Worker members concluded that its was useful to discuss
the case of the Islamic Republic of Iran again in the Conference
Committee in order give the Government credit for positive devel-
opments and to address ongoing violations or possible violations of
the Convention. The Worker members hoped that the Government
would recognize the constructive spirit in which these observations
had been made. It was hoped that the Committee of Experts would
be able to confirm in its next report the basic assessment that things
were significantly changing.

The Employer member of the Islamic Republic of Iran thanked
the Committee of Experts for their report which contained wel-
come advice. He recalled that the Confederation of Employers of
Iran had been formed four years ago, which had led to stronger par-
ticipation of social partners in decision-making. His organization
appreciated the ILO’s activities in the Islamic Republic of Iran and
he urged the Government to continue to take action that would re-
sult in the elimination of all existing divergences between the Con-
vention and the national situation. It was hoped that the increasing
technical cooperation from the ILO would facilitate this process
and that the Government would be soon able to report further
progress. The comment made by the Committee of Experts on the
absence of a non-discrimination clause in the collective contract
mentioned in paragraph 14 of their observation would be taken into
serious consideration and further action would be taken according-
ly. In his view, the employers respected Convention No. 111 and
there was no religious discrimination on their part. With regard to
the position of women in the labour market, the speaker empha-
sized that women now chose a variety of jobs; they were running
factories, small and medium-sized enterprises, and are engaging in
research and engineering and other non-traditional occupations.
There were female members of his organization, the Chamber of
Commerce, and women also worked in several ministries and con-
stituted 70 per cent of managers of non-governmental organiza-
tions. Women entrepreneurs should play an important role in job
creation.

The Worker member of the Islamic Republic of Iran noted that
this case was an old case with more than two decades of history with
ups and downs in its process. He mentioned that there had been
some improvements but there were still things to be done to fully
comply with Convention No. 111. The speaker referred to the Act
which exempts the application of the Labour Code in workplaces
and businesses of five or less employees and stated that this law was
an open violation of Convention No. 111. Although a collective
agreement had been signed and duly confirmed by the Ministry of
Labour, this agreement had still not been implemented in some of
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the provinces and discrimination continued to exist. He recalled
that his trade union had lodged a complaint against the Govern-
ment in relation to the law on support and growth of the carpet
industry, which exempted carpet weaving units from labour and so-
cial security laws. The speaker wondered why the Committee of
Experts had not referred to this law, as this was an open contradic-
tion to Convention No. 111. He also referred to the question of the
Baha’is, their percentage in relation to the total population was
very nominal and to the fact the Baha’is did not have general public
acceptance due to their religious and cultural particularities. He
stated that the measures taken by the Government regarding this
question were recommendable and no further pressure should be
exerted as it would have a negative impact on public opinion. The
workers had more important issues than the question of the
Baha’is, such as the legislative problems mentioned above.

In addition, the speaker referred to two instances of discrimina-
tion on the basis of sex. He indicated that where husband and wife,
both being insured workers, retired, the wife was neither entitled to
receive child allowance, nor to her husband’s pension benefits if the
latter died. The speaker requested the review of the relevant provi-
sions of the law as not only men should be considered to be bread-
winners. The speaker also referred to the common practice that at
the time of employment girls had to agree to not get married and to
confirm that they would not get pregnant. This practice was not al-
lowed under law but occurred nonetheless, since many women
worked under short-term contracts, which were not renewed if they
did not abide to these requirements. Finally, he urged for more ef-
forts to be undertaken so that the Government of the Islamic
Republic of Iran fully implement Convention No. 111.

The Worker member of Pakistan endorsed some of the concerns
expressed by the Worker members and the Worker member of the
Islamic Republic of Iran concerning the issue of social security and
effective application of labour laws. He had noted the commitment
expressed by the Government representative to abide by the inter-
national obligations and to further improve the situation. Referring
to the comments made by the Committee of Experts, he recalled a
number of points where progress had been made, but concerns re-
mained as expressed in paragraph 9 concerning certain restrictions
on women’s employment and in paragraph 12 concerning the edu-
cation and employment of members of unrecognized religions.
These points needed rectification. He confirmed that the Memo-
randum of Understanding signed between the Government and the
ILO was a positive step, but that the social partners needed to be
strengthened in order to play an effective role in the social and eco-
nomic development of the country. He urged the Government to
take steps to improve the current situation and to eliminate any re-
maining contradictions with the Convention, including matters re-
garding social security and the abuse of contract labour.

The Government member of India supported the measures
taken by the Government and underlined that no country in the
world was perfect with regard to the application of this Convention.
He expressed his surprise at the large number of issues related to
human rights taken up by the Committee of Experts. These should
rather be discussed within the United Nations than the ILO, which
dealt with labour and employment issues. The speaker also was of
the opinion that there were some inconsistencies in the Committee
of Experts’ observation. One could, for instance not speak of dis-
crimination against minority women if in fact these groups were in a
better position than others. The Government member stated that it
was unclear how the list of cases was selected, observing that only
developing countries had been targeted. Finally, he stressed the
need to ensure cultural sensitivity in the conduct of missions.

Another Government representative of the Islamic Republic of
Iran stated that he did not believe that Iran should have been in-
cluded in the list of individual cases. However, his Government at-
tached great importance to the international mechanisms, including
those of the ILO, which helped to improve the situation of workers
and employers and of human society as a whole. Noting that the
discussion should focus on progress made and not on isolated cases,
he pointed to the importance of promotional activities and the con-
tribution provided by ILO technical services. He agreed with the
Worker members in reference to the need to eliminate mispercep-
tions in the population about unrecognized minorities, but would
like to conclude that social, legal and cultural changes required time
and a consensus needed to be built. There was a need for dialogue
and interaction with the various institutions of civil society in order
to have a common position. The problem was not only in the legis-
lation but also in people’s perception of certain groups. He stated
that his Government was committed to discussing and focusing on
the promotion of the civil rights of all citizens regardless of their
religious or ethnic background. The speaker further indicated that
it was important that these changes be perceived as advantageous
by all citizens. He was heartened by the fact that every Iranian citi-

zen believed in what the country was doing. He added that the on-
going reform was undertaken, not for the ILO, but for the Iranian
people and was deeply rooted in the Islamic Republic of Iran. Re-
ferring again to the statement of the spokesperson for the Worker
members to the effect that the Islamic Republic of Iran was playing
games with the ILO mechanisms, he stressed that this had not been
and would not be the Government’s intention. As regards the com-
ments related to the dress code, it should be noted that there had
not been any dismissals of those who had not complied with this
dress code. As for the situation of women judges, this was a tradi-
tion and Iranian women were actively promoting their rights. In re-
sponse to the questions raised concerning the practice of gozinesh
he agreed that this needed to be discussed with the Committee of
Experts. He informed the Committee that a Bill had been adopted
in Parliament asking for a review of this institution. He concluded
by expressing his Government’s interest in continuing the coopera-
tion with the ILO.

The Employer members welcomed the new explanations pro-
vided by the Government representative of the Islamic Republic of
Iran and raised again the issues of the restrictions for women judges
on the issuing of verdicts and the dress code. They asked the Gov-
ernment to clarify whether a difference in the judicial profession
existed as requested by the Committee of Experts in its observa-
tion. Referring to the observation on the existing dress code, the
Employer members recognized that an exact assessment of the real
situation was not possible, but that sanctions could have deterrent
effects and existing legislation also had a considerable symbolic ef-
fect.

The Worker members welcomed the stated commitment of the
Government towards further change. With regard to the Baha’is,
they clarified that the relevant laws and practice must be in line with
the Convention. The Worker members hoped that the Government
would provide replies to all the open issues to the Committee of
Experts and that they would be able to find them in the Committee
of Experts’ next report.

The Committee noted the statements made by the Government
representatives and the discussion which followed. It recalled that
this case had been discussed in the Committee for more than
20 years, most recently in June 2001, when the Committee noted
with interest the developing dialogue between the Government and
the ILO. The Committee had requested that this dialogue should
include a new mission by the Office to monitor the application of
the Convention, joint efforts to implement it in practice and assis-
tance to make progress in the adoption of the relevant legislation.
In this regard, the Committee noted that the Office carried out such
a mission in March 2002, and that the report of the mission was re-
flected in the Committee of Experts’ observation. The Committee
took note of the positive but very slow progress, including institu-
tional measures against discrimination.

The Committee welcomed the continuing positive trend in the
level of women’s participation in education and training, and the
measures taken to promote women’s participation in the labour
market, as well as the growing cooperation with the ILO in this re-
gard. It encouraged the Government to continue its efforts to pro-
mote gender equality in the labour market and hoped that the Gov-
ernment would soon be in a position to report progress in
improving the participation rate of women in economic activities,
including among women university graduates.

The Committee noted certain legislative changes removing re-
strictions on women and hoped that the amendment to section 1117
of the Civil Code would be adopted in the near future. Noting that a
review of national legislation was under way, the Committee
strongly urged the Government to address, as a matter of priority,
the important issues of the obligatory dress code for women, which
could have a negative effect on the employment of non-Muslim
women, and the restriction on women judges issuing verdicts, to
which reference had been made over many years, and to bring them
into compliance with the Convention. It also requested the Govern-
ment to supply information on the application of social security
laws to women in practice.

The Committee also noted the efforts made to promote the ap-
plication of the Convention with regard to religious and ethnic mi-
norities, including the adoption of a national plan of action and the
work of the Islamic Human Rights Commission. The Committee
looked forward to receiving full information on the implementation
of this plan, while noting that discrimination in law and in practice
continued against the Baha’is. The Committee requested the Gov-
ernment to provide detailed information to the Committee of Ex-
perts on the measures taken to address these important issues, in-
cluding on the points raised by the Worker members of the
Committee, and statistical data on the participation in private and
public sector employment of women and men, and of members of
minority groups in general, including ethnic minorities and non-rec-
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ognized religious minorities. It hopes that the Government would
give consideration to launching of an awareness campaign for these
minorities. The Committee expressed the firm hope that it would
be able to note progress with regard to the remaining restrictions
imposed on women in the very near future. It encouraged the Gov-
ernment to continue to request the support and technical assistance
of the ILO to resolve these substantial issues preventing the full
application of the Convention in law and practice.

Convention No. 118: Equality of Treatment (Social Security), 1962

Libyan Arab Jamahiriya (ratification: 1975). A Government
representative indicated that Social Security Act No. 13 of 1980
which is applied in the Libyan Arab Jamahiriya was one of the most
advanced laws because it included many monetary and in-kind ben-
efits. He added that the Act was promulgated after detailed exami-
nation, in collaboration with the Office, which provided technical
assistance. He pointed out that the regulations that were issued to
put it to effect were based on equality of treatment and non-dis-
crimination between Libyan citizens and foreigners. He highlighted
that that the Social Security Act did not contain any kind of discrim-
ination. Section 31 thereof specified the categories of persons cov-
ered by social security schemes: partners in undertakings; public
officials; workers employed with labour contracts; self-employed
workers; and other categories. The same section specified that in
the Libyan Arab Jamahiriya, non-national residents benefited from
social security schemes within the conditions set down in the regula-
tions, and in accordance with international Conventions. While sec-
tion 6 of the Regulations on Registration, Contributions and In-
spection defined workers with labour contracts as workers who are
employed with others by virtue of a written or oral employment
contract in return for wages or a salary paid in cash or in kind, be it
in productive or non-productive tasks, be it a national or non-na-
tional worker, regardless of the workplace, public or private in ac-
cordance with the provisions specified in these regulations and the
provisions of international Conventions.

He stated that the Libyan Arab Jamahiriya had previously re-
plied to the observation made by the Committee of Experts. How-
ever, he believed that there was some difference in views in the in-
terpretation of the provisions of Convention No. 118 and the Social
Security Act and the Regulations that put it to effect. He highlight-
ed the following points:
– Section 38(b) of the Social Security Act No. 13 of 1980 covered

non-nationals whose service or work is terminated for reasons
other than the reasons referred to in sections 13, 14, 17 and 18.
In other words, employment or service was ended not on ac-
count of reaching the legal age for pension entitlement, nor on
account of an occupational injury leading to partial invalidity; in
which case, the worker was entitled to a full pension. Nor did it
involve an incapacity to earn as a result of an occupational acci-
dent, for which the worker is entitled to a partial pension. This
did not entail the termination of employment or service as a re-
sult of a continuous total and permanent invalidity (60 per cent
or more) resulting from bad health, disease, or accident other
than an occupational accident for which the worker is entitled to
a pension, as specified by the Act and Regulations. In other
words, if the service of a non-national ends naturally, that is, at
the end of the employment contract, and if it were not renewed,
he was not entitled to a pension, in accordance with the above-
mentioned sections. In such a case, the non-national would ob-
tain a lump sum for the period of employment or service unless it
was calculated within the overall pensionable period regulated by
the social security Conventions concluded between the Libyan
Arab Jamahiriya, and the country of origin of the non-national.

– Section 38(a) and (b): (a) related to nationals and (b) related to
non-nationals. Both had the same formulation except in the case
of a national who was not entitled to a pension if the period of
employment or service was terminated, the State was obliged to
grant him a pension until he obtained another job. This applied
to the majority of countries, in which unemployment benefits
were granted for their citizens.

As for non-nationals, if the employment or service was terminat-
ed, and if the worker was not entitled to any pension, the worker
would return to his country after having obtained a lump sum as
indicated in the regulations, provided that this period was not ac-
counted in the periods regulated by the social security schemes,
concluded between the Libyan Arab Jamahiriya and the country of
origin of the insured worker. The speaker was of the view that there
was no discrimination in the above section for workers who work
with an employment contract in a country other than his own, when
a worker’s work was ended, and when he was not entitled to any
kind of pension. He stated that the State could not pay pensions to

non-nationals if the duration of their employment was ended be-
cause they had to return, in accordance with the Act, after obtain-
ing their rights. If a worker returned to work or obtained another
job and if he were not entitled to a pension but to lump sum bene-
fits, the duration of his previous employment would be counted in
the overall pension entitlement, as set down in section 15 of the Act.

With regard to the second comment made by the Committee of
Experts on section 5(c) of the Regulations on Registration, Contri-
butions and Inspection (this was not the Social Security Act as men-
tioned in the observation made by the Committee of Experts)
which indicated that the schemes of registration and contributions
should apply to non-national employees who were residents in the
Libyan Arab Jamahiriya, and who were beneficiaries of the provi-
sions of social security on the condition that they give their consent
or if there was an agreement with their countries of origin. Those
employees were public employees with contracts of a specific dura-
tion and were not workers. They were also covered by medical care
provided by the State, and were beneficiaries of end-of-service al-
lowances besides housing and furniture. It was for that reason that
the regulations gave them the possibility of benefiting from the so-
cial security scheme if they so wished or if there were an agreement
with the countries. In the majority of cases, their employment
would be concluded through their governments within the context
of bilateral cooperation. With regard to other workers, they were
compulsorily affiliated to the social security scheme.

With regard to section 8(b) of the Regulations on Registration,
Contributions and Inspections (this was not the Social Security Act
as mentioned in the observation of the Committee of Experts), this
paragraph dealt with self-employed workers, who were residents in
the Libyan Arab Jamahiriya, and who were non-nationals. The
paragraph specified that the worker could benefit from the social
security schemes on his or her consent or if there were an agree-
ment with the country of origin. This was an advantage granted to
this category of self-employed workers because the residence of the
worker himself could be for a short duration in the Jamahiriya, or
he could be a contributor to another social security system, or insur-
ance in his country of origin, or in another country. The speaker
considered this advantage as a freedom of choice, and not as an
obligation.

With respect to section 16 (2) and (3) of the Regulations on
Social Security Pensions, these specified the entitlement to a pen-
sion, and provided that non-national contributors were not enti-
tled to a pension unless they spent ten years in employment or
service after 1 June 1981, the date of entry into force of the Social
Security Act whilst fulfilling all the other entitlement conditions
specified in Act No. 13 of 1980. Consequently, if the ten-year
period was not fulfilled, the contributor was entitled to a lump
sum as set forth in the abovementioned Regulations. The speaker
added that section 16, paragraph 3, was supplementary. Since
1 June 1981, if a non-national contributor wished to have a previ-
ous period be accounted in the social security scheme, he had to
have contributed to the said social security scheme in order to be
entitled to a pension. The total of the two contribution periods
should not be less than ten years; in other words, the contribution
period within the social security scheme should be added to the
duration of employment, in such a manner that the total would
amount to at least ten years, for an entitlement to a pension bene-
fit. He further indicated that section 95(3) of the same Regula-
tions included the above condition with respect to the entitlement
to a total invalidity benefit for non-occupational accidents. If that
condition was not met, non-national contributors would be enti-
tled to a lump sum specified in the same Regulations.

He reverted to section 174(1) and (2) of the Pensions Regula-
tions which provided for pensions of non-nationals in the case of an
occupational accident or disease, in which case they were entitled to
a pension and other benefits related to occupational injuries. Work-
ers’ dependants also were entitled in the case of death as a result of
an occupational accident or disease. In such a case, the condition of
the ten-year period would not be applicable. He highlighted that
the periods relating to pension entitlements or benefits were not
determined haphazardly, but were decided on in accordance with
technical studies. He pointed out that such texts were not in conflict
with Convention No. 118. He recalled the last comment of the
Committee of Experts on Regulation 161 of the Pension Regula-
tions, which provided that pensions or other monetary benefits
might be transferred to beneficiaries resident abroad subject, where
appropriate, to any agreements to which the Libyan Arab Jamahir-
iya was a party, and in respect of the principle of reciprocity. He
underlined that section 161 authorized the transfer of pensions of
all types as well as monetary benefits to beneficiaries resident
abroad, whilst taking into account the observance of conventions
and international agreements to which the Libyan Arab Jamahiriya
is a party. It also takes into account the principle of reciprocity con-
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tained in other international Conventions. This principle of reci-
procity excludes by virtue of Article 10(1) of Convention No. 118
refugees and stateless persons. He indicated that this issue required
a detailed examination of Convention No. 118 itself and of section
161 of the Pensions Regulations. The results of this study would be
implemented as soon as they are issued.

He commented that the last paragraph of the comments of the
Committee of Experts on Convention No. 118 and relating to the
strict application of Article 5 was of paramount importance espe-
cially in the light of the mass expulsions which had taken place of
foreign workers from the national territory. He stated that that
paragraph did not fall within the competence of the Committee of
Experts and that the Libyan Arab Jamahiriya had already replied
to observations made in the past by the Experts on Convention No.
118. He considered it out of place because of its provocative style,
which fell outside the scope of the issue under discussion, especially
in the light of the fact that this issue was raised, and the discussion
thereon was ended. He indicated in this regard that there was no
reason for its inclusion in the report of the Committee of Experts.

He pointed out that the Libyan Arab Jamahiriya had previously
requested ILO technical assistance, in light of the observation of
the Committee of Experts, and which consisted of the dispatch of
an expert of the multidisciplinary teams from the Standards De-
partment to assist in the examination of the reports relating to the
Conventions and the comments of the Committee of Experts, and
the training of some of the national officials in the preparation of
the reports. He underlined in that connection that the Libyan Arab
Jamahiriya had not had any technical assistance programmes with
the ILO for numerous years.

The Employer members stated that it was entirely clear why the
Committee of Experts had asked the country to report to the Con-
ference Committee, as this was an extreme case involving a refusal
on the part of the Government to communicate over a period of ten
years. The Government, in 2001, had sent the same information as
it already had in 1995 and 1997, without any addition. The Libyan
Arab Jamahiriya also appeared in paragraphs 89, 100, and 104 of
the General Report. The Committee of Experts commented on
several legal provisions resulting in unequal treatment of Libyan
citizens and foreigners in contravention of the Convention, such as
in the context of premature termination of work, the voluntary cov-
erage in the social security scheme of foreigners in public employ-
ment, the requirement of ten years of contributions to receive an
old-age pension and restrictions on transferring pensions or other
monetary benefits abroad. The provisions establishing these ine-
qualities were all very important, having in mind the great number
of foreign nationals working in the country. The Employer mem-
bers wondered why, if the national legislation was different as de-
scribed by the Committee of Experts, the Government had never
reported its views to the ILO. It was impossible to remain silent for
such a long time and then to come forward suggesting that the Com-
mittee of Experts were unable to read the laws. The Government
was strongly urged to submit a report to the Committee of Experts
and to repeal all provisions which were contrary to the Convention.

The Worker members recalled that the Libyan Arab Jamahiriya,
which had ratified the Convention 28 years ago, had been accused
for many years of serious discrepancies between the Convention
and national law. Although this case had been taken up in June
1999, the Committee of Experts noted the persistence of difference
in treatment in matters of social security between Libyan nationals
and foreign workers. A direct contacts mission in 1999 and further
observations had had no effect. The national social security system
continued to treat Libyan nationals and foreign workers differently.
Social Security Act No. 13 of 1980 provided foreign workers with
only a lump sum in case of premature termination of work, whereas
nationals were guaranteed maintenance of their wages. The Gov-
ernment explained that the period during which contributions had
been paid was considered to be a qualifying period only if there was
a reciprocal social security agreement between the Libyan Arab
Jamahiriya and the State of which the worker was a national. Other-
wise the worker was only entitled to a lump sum due to the fact that
his work permit was linked to his or her contract of employment,
which the Worker members considered to constitute an indisput-
able element of discrimination. The Libyan social security system
was also discriminatory as regards the affiliation of foreign workers
to the social security system on a voluntary basis. The difference in
treatment led to a series of injustices with respect to benefits. By
means of various devices, the Government of the Libyan Arab
Jamahiriya has been avoiding its obligation to extend old-age bene-
fits to a large number of foreign workers. Furthermore, the Pen-
sions Regulation of 1981, by providing for payment of benefits to
beneficiaries residing abroad only if there was a reciprocal agree-
ment between the Libyan Arab Jamahiriya and the beneficiary’s
country, established a discriminatory system which was totally con-

trary to the Convention. In light of the thousands of foreign work-
ers who had been expelled from the country, the Worker members
were convinced that Libyan legislation in matters of social security
were deliberately designed to cheat foreign nationals of their rights
guaranteed under Article 5 of Convention No. 118.

Therefore the Worker members requested that this legislation
be immediately amended to bring it into compliance with the Con-
vention, to ensure that the Libyan Arab Jamahiriya provided both
its nationals and nationals of other member States, which had ac-
cepted the obligations arising from the Convention in the given sec-
tor concerned, as well as refugees and stateless persons, when resid-
ing abroad, the payment of invalidity benefits, old-age benefits,
survivors’ benefits as well as employment injury benefits.

The Government representative indicated that the comments he
listened to were not related to the explanations given on the condi-
tion of the ten-year duration which was not applicable in the case of
an occupational accident or disease. That was a condition in an em-
ployment contract like any other law, such as the Staff Regulations
of the International Labour Office.

With regard to the status of refugees and stateless persons, he
reiterated the Government’s intention to examine the issue because
of the difficulties of defining the term “stateless”. He also rejected
the allegation that there was any discrimination between nationals
and non-nationals because many foreigners, such as Africans and
Arabs, could enter the Libyan Arab Jamahiriya without a visa. He
stated that his country was ready to welcome any expert from the
ILO to visit the Libyan Arab Jamahiriya and to discuss the details
of application of Convention No. 118.

The Committee took note of the statements made by the Gov-
ernment representative as well as the discussion that followed. The
Committee regretted to note that despite the severe terms of its
conclusions formulated on this case in 1992 and 1999, and the assur-
ances offered by the Government on these occasions, the Govern-
ment had still not given any indications that it had adopted any par-
ticular measures since 1992. It was the opinion of the Committee
that the verbal explanations presented by the Government repre-
sentative during the discussions did not reflect the Government’s
intention to modify the legislation in accordance with the require-
ments of the Convention. In these circumstances, it was important
to recall that, although the Government’s intention to maintain a
fruitful dialogue with the supervisory bodies was imperative, it still
had the obligation to comply with the obligations resulting from a
ratified Convention. The Committee expressed the hope that, on
the basis of the assurances offered by the Government representa-
tive, the Government would soon re-initiate a substantive dialogue.
It urged the Government, once again, to adopt specific and con-
crete measures with a view to achieving full conformity of the legis-
lation with the provisions of the Convention, ensuring as such full
observance of the principles of equality of treatment in the area of
social security. It also requested the Government to provide a de-
tailed report to the Committee of Experts at its next session in No-
vember-December 2003. The Committee expressed the firm hope
that the Government would accept the technical cooperation of-
fered by the ILO in order to solve the problems. The conclusions
will be included in a special paragraph of the General Report.

The Employer members, supported by the Worker members,
agreed with the conclusions of the Committee in this case and re-
quested that they be placed in a special paragraph of its report.

Convention No. 122: Employment Policy, 1964

Portugal (ratification: 1981). A Government representative
stated that he would tackle the different issues raised by the Com-
mittee of Experts and provide some indications on recent trends in
the labour market. In the first quarter of 2002 and the first quarter
of 2003, the active population had grown at a rate of 1.2 per cent,
while the activity rates had remained practically constant and the
unemployment rates had decreased slightly (0.01 per cent). In the
first quarter of 2003, the unemployment rate had been 6.4 per cent
with an increase in the number of unemployed workers of 45.6 per
cent. In his opinion, youth unemployment and unemployment of
older workers had increased less than the overall average. This
trend resulted from a slowdown in economic activity, with the slow-
down itself being related to the international economic policy and
the national economic situation of reducing budget deficits and
monitoring public expenditure. Moreover, it had to be kept in mind
that, because of the country’s integration in the European common
market, the national employment policy had followed the guide-
lines established at the level of the Community to formulate nation-
al employment plans. It should also be noted that the average un-
employment rate (in the first quarter, according to Eurostat), was
8.2 per cent in the EU and 7 per cent in Portugal.
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Concerning the rise in the use of temporary contracts, the latter
corresponded to 17.1 per cent of the total of contracts. This rate
rose to 15.5 per cent for men and to 18.9 per cent for women. In this
period of economic slowdown, employment mainly adjusted itself
to the use of fixed-term contracts. With regard to the impact of the
measures taken within the framework of the national employment
plan on the quality of employment, social protection, increased pro-
ductivity and competitiveness, the fight against illegal employment
and the use of fixed-term contracts, the formulation of a pro-
gramme to combat occupational risks, the speaker wished to men-
tion the adoption of a new basic law on social security and the ap-
proval of the first Labour Code of Portugal which revised and
systematized the legislation in force. The Code had been approved
by Parliament and was to be signed by the President of the Republic
who had requested the Constitutional Court to examine the consti-
tutionality of certain sections of the Code. Concerning the fight
against illegal unemployment, certain independent workers some-
times found themselves in a situation of dependency or subcon-
tracting. In this regard, the Labour Code presumed, on the basis of
certain factual elements, the existence of a labour contract. In addi-
tion, the Government supplied information on the fight against ille-
gal immigration in the context of its report this year under article 19
of the Constitution. Regarding the use of fixed-term contracts, the
Labour Code contained provisions aimed at restricting the conclu-
sion and renewal of such contracts. In addition, the social security
contributions by employers could be increased based on the num-
ber of fixed-term contracts concluded in their enterprise. If these
contracts were concluded for more than six months, the employer
had to provide vocational training for the worker. Finally, enterprises
that converted fixed-term contracts into open-ended contracts could
be encouraged by means of a reduction in their social expenses.

The Government representative further mentioned that the
Committee of Experts had requested information on the manner in
which the representatives of all groups concerned, including rural
and informal economy workers, had been consulted on the formu-
lation and the implementation of employment policies and pro-
grammes – which was mainly the National Employment Plan. He
stated that, in particular with respect to rural and informal economy
workers, the latter were represented by the trade union confedera-
tions cited by the Committee of Experts. Informal economy work-
ers enjoyed the same rights as other workers and could set up trade
unions or become members of an existing trade union. Generally,
the consultation with the social partners took place within the Per-
manent Commission on Social Consultation, which is a tripartite
body, and in the framework of which quarterly reports on the im-
plementation of the Plan were being presented and discussed.
There existed also a tripartite working group that provided techni-
cal support to the formulation of the national plan. Furthermore,
laws dealing with employment policy were initially submitted for
examination by representative workers’ and employers’ organiza-
tions.

The speaker further referred to the comments made by General
Workers’ Union (UGT) regarding the difficulty for young jobseek-
ers entering the labour market. This difficulty resulted from a mis-
match between the offer proposed by the system of higher educa-
tion as a whole and the needs of the labour market. Information on
this point was available to young jobseekers so that they could ori-
ent themselves towards higher skills training sought by the labour
market. With respect to the problems of regional differences in em-
ployment mentioned by the UGT, some public investment existed
to stimulate economic activity in those regions where unemploy-
ment was highest. In addition, regional plans that were adapting the
national strategies to the characteristics of each region comple-
mented the National Employment Plan. With regard to the training
of less skilled youth, those of less than 18 years of age must follow a
vocational training course during working time. This was the same
for less skilled youth of 16 and 17 years of age who had not complet-
ed compulsory schooling and who, if necessary, could follow cours-
es equivalent to compulsory schooling. There also existed vocation-
al guidance services to assist youth in choosing vocational training
courses. Finally, it was likely that the duration of compulsory
schooling would pass from nine to 12 years, which would consider-
ably improve the basic training of youth. A tenth year of schooling
was established focussed on professional training, aimed at youth
who completed compulsory schooling but did not pursue further
studies.

The speaker stated that the UGT had rightly drawn the atten-
tion to the situation of older workers who had no access to retrain-
ing and who were more exposed to long-term unemployment. Re-
cent figures showed however that older workers had not been
affected by the increase in unemployment. The training possibilities
of these workers depended in particular on their capacity to learn
and many of them had not completed their compulsory schooling.

In this context, to respond to the recent rise in unemployment, the
Employment and Social Protection Programme envisaged mea-
sures aimed at facilitating the transition of these workers into re-
tirement, if they wished to do so. The Programme envisaged a set of
supportive measures to provide training accessible to all workers
and the unemployed, independent of their age. Some of these mea-
sures were particularly interesting for older workers. Finally, with
respect to lifelong learning and access to training for all workers,
the Government was preparing a law on the basis of vocational
training that would regulate the aspects of lifelong learning. The
Employment and Social Protection Programme envisaged other
training measures to address the current economic situation of in-
creased unemployment, and the new Labour Code embodied the
principle that employers have to ensure the vocational training of
their workers.

In reference to the observations made by the Confederation of
Portuguese Workers (CGTP-IN) regarding the decline in employ-
ment in various sectors of the economy and the sex-based discrimi-
nation in certain sectors, the speaker confirmed that there had been
a reduction in the agricultural and industrial activities to the benefit
of the services sector. The exit of economically active older workers
could benefit the transformation of rural businesses and raise pro-
ductivity in this sector. The reduction in the number of industrial
workers could be explained by a number of elements such as: the
technological transformation of labour-intensive activities; the sub-
stitution of less skilled jobs by higher skilled ones; the restructuring
of enterprises, especially through outsourcing, which altered the
statistical classifications of certain posts that moved from industry
to services; and the relocation of industrial enterprises abroad
where wages are lower.

The speaker concluded by emphasizing that he had tried to syn-
thesize his comments on all the issues covered by the Committee of
Experts. It was therefore perhaps desirable that, when an observa-
tion of the Committee of Experts covered numerous points, this
Committee would inform governments of the reasons that had mo-
tivated the Committee in selecting the case, or at least of the topics
on which governments had to provide explanations.

The Employer members thanked the Government representa-
tive of Portugal for his statement which provided explanations and
some statistics concerning the employment policy situation in the
country. The statement gave a good and balanced picture of what
the Government was trying to do by way of meeting the objectives
of the Convention. They recalled that Article 1 of the Convention
set the goal of pursuing an active policy designed to promote full,
productive and freely chosen employment, ensuring for each work-
er the fullest possible opportunity to qualify for such employment
irrespective of race, colour, sex, religion, political opinion, national
extraction or social origin with the view to stimulating economic
growth and development, raising the standards of living, meeting
manpower requirements and overcoming unemployment and un-
deremployment. The Government’s statement seemed to cover the
efforts under way, based on the national conditions prevailing in the
country, and describing the elements of national policy and that of
private investment. They recalled that this Convention was a pro-
motional one with flexibility of application but that, in the end, the
measure of things was the final result at the workplace. They noted
the information provided by the Government, including those re-
garding the increase of the female workforce which they considered
to be substantial in the context of the current worldwide economic
situation. They noted the relatively high unemployment figures
when compared to the region. They noted the points raised by the
Government representative concerning short-term, fixed-term,
temporary employment and felt that all this was relative. What
might be considered short in one country could be normal in others.
They also noted the consultative process concerning the informal
sector. They considered the Government should continue its efforts
in maximizing skills, pursuing lifelong learning and human resourc-
es development in general. They shared the Government’s point
concerning the Committee’s criteria in choosing items for individu-
al cases for discussion. The Committee of Experts’ comments in this
case were rather short and cryptic. They felt that this was a case
where the Government was headed in the right direction.

The Worker members welcomed the efforts made by the Gov-
ernment of Portugal to provide all the information requested by the
Committee in 2001. The case of Portugal seemed to be a good ex-
ample of the problems with which many European countries were
being confronted. On the one hand, these related to the increase in
unemployment and a growing precariousness of workers and, on
the other hand, to the absurd demands of the monetary and budget-
ary aspects of European economic policy. In this regard, Portugal
appeared to be particularly affected by the policy aimed at reducing
the budgetary deficit (less than 3 per cent of the BNP). The Worker
members further emphasized the particular characteristic of unem-



24 Part 2/60

ployment in Portugal in that it had increased more rapidly than
elsewhere in Europe and, paradoxically, had affected skilled young
people. This was not only related to the economic situation but also
to Portugal’s economic structure (low-skilled jobs and relatively
low salaries). In these circumstances, Portugal was subjected to a
triple effect of a difficult economic situation, restrictive budgetary
policies and industrial restructuring. Nevertheless, the Worker
members were satisfied with the participation of the social partners
in the discussions on employment. In this regard, an agreement had
been signed on 1 February 2001 to improve training and to combat
precarious employment, in particular, by means of tackling illegal
employment and monitoring reliance on temporary contracts.
However, the fact still remained that the implementation of these
employment agreements was a major problem. The Worker mem-
bers, therefore, requested that the Government focus its efforts on
the problem of increasing unemployment, including that of skilled
young people, by ensuring the implementation of these agree-
ments, and that it keep them informed of the measures taken to this
end.

The Worker member of Portugal stated that, although there was
no problem with the tripartite dialogue in his country, the main dif-
ficulty was the concrete implementation in practice of the agree-
ments negotiated through this dialogue. Unemployment in Portu-
gal resulted, on the one side, from the model of development
pursued by the authorities, which was based mostly on the labour
intensive sectors and, on the other side, from the policy of budget
stabilization leading the Government to use such criteria for the re-
duction of the deficit and of the public debt that have a negative
impact on employment. Such unemployment had several character-
istics. It had increased at an alarming speed, from 4.5 per cent in
June 2002 to 7.3 per cent in May 2003. It is now confronted with the
problem of the qualification of the unemployed and had become,
under the circumstances, a preoccupying structural question.

The Labour Code adopted by the National Assembly had dis-
rupted the balance of force between employers and workers. Pro-
mulgation of this Code could in future lead to new increases in un-
employment and make the social dialogue and collective
bargaining more difficult, inasmuch as the employers, being in a
stronger position, would be less inclined to negotiate with the work-
ers. The adoption of the Code by the National Assembly was an
extremely controversial process that led to a general strike in De-
cember 2002 and forced the President of the Republic to submit
some of its provisions to the Constitutional Tribunal. In conclusion,
Portuguese workers were deeply worried by the progression of un-
employment and demanded an active employment policy with
more vocational training programmes, and the adoption of mea-
sures to realize concluded tripartite agreements. Furthermore, the
promulgation of the new Code by the President of the Republic
might have preoccupying repercussions on the quality of employ-
ment, qualification of workers, national productivity and tripartite
dialogue.

The Worker member of Senegal considered that the reply pro-
vided by the Government representative of Portugal had not ad-
dressed all the concerns. He pointed out that the reliance on tempo-
rary work had taken disturbing proportions and that the level of
employment had indeed decreased in the agricultural and industrial
sectors. He stressed the role of the social partners with regard to the
development of new legislation in the area of employment promo-
tion, including the workers in the rural sector and the informal
economy. The speaker further invoked the persistent structural
problems in employment and training, in particular the unemploy-
ment of skilled young people and the inadequate training possibili-
ties offered to less skilled youth. He denounced the gap between
the regions and persistence of sex discrimination and expected
measures to be taken on the part of the Government to ensure com-
patibility between vocational skills and the number of jobs avail-
able so as to achieve real progress and to respond to a social need.

The Worker member of Austria recalled the Preamble and Arti-
cle 1 of Convention No. 122, as well as the obligation of States that
ratify this Convention to design and apply an active employment
policy towards the goal of full employment according to national
circumstances. This would also include the examination of related
economic and financial policies. The deterioration of the employ-
ment situation in Portugal reflected a European-wide trend that
was not only due to a failed employment policy in Portugal but also
due to macroeconomic conditions at the European Union level
which hindered economic growth. The European Union pact on
growth and stability created neither growth nor stability and had
negative effects on the employment objectives outlined in Conven-
tion No. 122. He further noted the increasing practice by Portugal
and other European governments to exclude workers’ organiza-
tions from the process of formulation, implementation and analysis
of national employment policies as required by Article 3 of Con-

vention No. 122. The social costs of a failed employment policy
were being borne by those who were not present in the Govern-
ments of these countries. With regard to the conclusions in this case,
he requested the Committee to recommend to the Government of
Portugal to use all available resources for a proactive employment
policy to be designed in consultation with workers’ organizations
and to use its influence at the European level to fundamentally
change the macroeconomic policy of the European Union towards
sustainable employment-intensive economic growth.

The Government member of France emphasized that Portugal
was a very active partner within the framework of the European
employment strategy conducted by the European Union. This
strategy gave a very prominent place to questions of employment,
education and training, as well as to the relations between compe-
tence and competitiveness, and it was Portugal that had pushed and
supported this orientation. Without entering into the substance of
the questions and discussions to be dealt with by the social partners
and the Government, it is worth remembering that Portugal is
known as a partner, which is very sensitive to and very engaged in
the questions of employment and training and in giving these issues
a noticeable place.

The Government representative indicated that, with respect to
the concerns expressed by the Worker members regarding his
speaking time, he had tried as much as possible synthesize his inter-
vention which covered many different areas. Moreover, the whole
of the comments formulated by the Workers raised an objective dif-
ficulty to the extent that they required another long and complete
intervention on the prevailing economic, social and budgetary poli-
cies.  Three points merited however to be emphasized. Firstly, while
there was agreement on the facts, there were divergences on their
evaluation as well as on future perspectives and the determination
of objectives resulting from this evaluation. This would not be an
easy task. The Portuguese economy relies on activities that are la-
bour intensive and it was necessary to modify this economic model,
to focus on young workers and to ensure redeployment of older
workers. There were also some divergences as to the impact of the
future Labour Code on the economy and social relations. The dif-
ferent aspects of the application of this new Code will be the subject
of subsequent comments in the context of future reports that will be
submitted by the Government. Finally, the Government accords
great importance to the definition and the conclusion of agree-
ments as well as to seek solutions for their practical application –
the implementation of these agreements being indeed more diffi-
cult than their conclusion. Regarding the employment policy agree-
ments concluded in 2002, there were objective elements that re-
quired a new examination of priorities, taking into account the
recent elections. If there had been a delay with respect to certain
decisions, certain aspects had nevertheless been implemented.

While recognizing the importance of the strategic process by
Portugal, the Worker members did specify that this process was de-
veloped during a period with a perspective of economic growth.
The present situation no longer corresponded to the expectations
of the year 2000. They reiterated their conclusions concerning the
implementation of the agreements and their request for informa-
tion on the measures taken.

The Employer members referred to the questions raised during
the Committee discussion on this case and commented on two as-
pects. They observed that the obligation of the Government of Por-
tugal to design macroeconomic policies in line with agreements of
the EU agreements or the Lisbon Agreement was not covered by
Convention No. 122. Moreover, the Committee of Experts did not
give value to these policies in its observation. With regard to the
principal objective of Convention No. 122, they stated that it was
necessary to focus on the creation of employment opportunities
and to analyse the factors that promoted or hindered employment.
They noted that this priority was sometimes not clearly recognized.
They recalled that policies implementing promotional Conventions
such as Convention No. 122 often covered many different policy
fields. The assessment of a single part of this policy package could
hardly be made without prior in-depth analysis of all the related
aspects.

The Committee took note of the detailed information provided
by the Government representative and of the discussions that fol-
lowed. The Committee recalled that this case concerned a priority
Convention which required, in consultation with the social part-
ners, the formulation and adoption, within the framework of a coor-
dinated economic and social policy, of an employment policy de-
signed to promote full, productive and freely chosen employment.
The Committee noted that the Government was presently carrying
out an employment policy within the framework of the European
Employment Strategy and was proceeding to a regular revision of
its National Plan on Employment. The Committee trusted that the
Government would continue to communicate its reply on the mat-
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ters raised by the Committee of Experts and that it would include
information in its reports on the result of the tripartite consultation
and on the other measures taken to achieve the important objec-
tives set by this priority Convention.

Convention No. 131: Minimum Wage Fixing, 1970

Uruguay (ratification: 1977). A Government representative
thanked the Committee for the possibility to present up-dated in-
formation on the application of the Minimum Wage Fixing Conven-
tion, 1970 (No. 131). She considered that a literal reading of Arti-
cle 3 of the Convention would lead to the conclusion that it was
being adequately applied by the Government in view of the nation-
al conditions. Even if one assumes that the conditional character of
the phrase used in the instrument (“shall, so far as possible”) allows
ratifying states to exempt themselves from these provisions, it was
not the intention of the Government to deviate from the guidelines
set forth in the international standard. The Government of Uru-
guay also complied with Article 4 of the Convention, as the mini-
mum national wage was fixed and adjusted periodically every four
months. Uruguay was experiencing the most serious economic and
financial crisis in its history due to the same causes that have led to
the destabilization of the economic policy in the whole region. Nev-
ertheless, as the Government had indicated in its previous reports,
it remained true that the national minimum wage was being fixed
by the Executive not as a reference amount for the payment of wag-
es, but as a criteria for the calculation of all the benefits provided by
the social security system, such as old-age and other pensions, fam-
ily allowances and insurance payments for sickness, accidents and
unemployment. In this sense, the real wages received by the work-
ers were in their large majority higher than the national minimum
wage. She strongly repudiated the view that all those whose salary
was not negotiated collectively were receiving minimum wages, and
referred to the official statistics in this respect.

According to the continuous monitoring of households in 2002,
the average salary in Uruguay amounted to 8,500 pesos, which was
8 times higher than the national minimum wage fixed at the level of
1,170 pesos per month. The data collected by the Social Providence
Bank in 2002 showed that the average salary of contributors
amounted to 5,896 pesos (5 times higher than the minimum wage)
in the private sector and to 8,329 pesos (8 times higher) in the public
sector. The beneficiaries of the state funds for the military and po-
lice personnel, as well as members of the parastatal social security
institutions, such as university professors, banking employees and
notaries had incomes much higher than the national minimum
wage. The statistical information showed that the figures advanced
by the Uruguayan trade unions and noted by the Committee of
Experts were not exact. Out of the total of approximately 3 million
residents and 780,000 wage earners, it was incorrect to state that
875,000 employees and their dependants received the equivalent of
the national minimum wage. Furthermore, in addition to their sala-
ries, Uruguayan workers received family allowances equivalent to
16 per cent of the national minimum wage, as well as food allowanc-
es which constituted a high percentage of public expenses. Together
with these measures, the Government had implemented a plan for
contracts for transitory occupation in cases of critical social situa-
tions and employment in various services with the payment of the
average monthly salary at the minimum level for 17 workdays of
6 work-hours per day.

With regard to consultations with the social partners, the Gov-
ernment representative indicated that, notwithstanding the fact
that the national minimum wage was fixed by the administrative
decision, the informal contacts and permanent relations with the
social partners could surely not escape the attention of the Commit-
tee when assessing the reality in the country. Tripartism had a long
history in Uruguay. Already in 1943 the country had established the
mechanism for wage fixing by sector of activity on a tripartite basis.
Now, there were numerous institutions providing for the tripartite
participation including the National Employment Council, the So-
cial and Labour Commission of MERCOSUR, the National Coun-
cil in Occupational Safety and Health, the Tripartite Commission
on Equality of Opportunities, the tripartite Commission for the ap-
plication of Convention No. 144, and the Social Providence Bank.

Consultations and relations between the Government and the
social partners were continuous, cordial and respectful of the differ-
ences of opinion which naturally emerged on the various aspects of
the national policies. In 1995, when the Government was experienc-
ing the effects of the opening up of the economy on labour rela-
tions, it created a tripartite framework to seek consensus in regulat-
ing collective bargaining. Regretfully, nearly four years of meetings
had not brought much result. Had they been more effective, it
would have been possible to set up a new tripartite committee for
the purpose of fixing the wages of workers who were not covered by

collective agreements. The difficult economic and financial situa-
tion which the country was passing through required enormous ef-
forts of all social partners. In recent years, new collective agree-
ments had been concluded at the level of the sector of activity, trade
unions became more representative and were able to conclude
long-term agreements, adjusting themselves to economic realities.
As regards legislative initiatives, the Ministry of Labour and Social
Security had put forward proposals for draft laws and various initi-
atives for the protection of wages, reform of the unemployment in-
surance and modification of the hours of work. The draft concern-
ing the protection of wages had been submitted in consultation with
the PIT-CNT, which had, inter alia, asked for inclusion in the text of
an article providing for the direct discount of trade union contribu-
tions. The draft concerning the modification of the hours of work
will be submitted shortly for consideration in consultation with the
social sectors.

The Worker members, following the comments made by the
Committee of Experts, recalled that wage fixing had passed from
the level of tripartite consultation by sector of economic activity to
wage fixing at the enterprise level, which contributed to the weak-
ening of collective bargaining in this country. It should also be not-
ed that the minimum wage was set in a unilateral manner by decrees
and did not correspond to the social realities in the country. This
practice was, in fact, one of the factors explaining the increased
poverty in Uruguay. The practices were disturbing, and measures
aimed at guaranteeing  a macroeconomic balance should not be in-
compatible with minimum wage fixing through social dialogue and
collective bargaining. The absence of consultations with trade
union organizations, the weakening of collective bargaining and
unilateral minimum wage fixing were elements that undermined
the application of Convention No. 131. This was why technical as-
sistance by the ILO would be of extreme importance. With respect
to pressure of the regional integration of MERCOSUR at the legal
level in Uruguay, also mentioned by the Government, the Worker
members favoured the strengthening of social dialogue and consul-
tations with the workers. In particular, it was suggested that the
states concerned should strengthen the consultative economic and
social forum of MERCOSUR.

The Employer members stated that the discussions on this case
centred around two issues: the criteria and the procedure for estab-
lishing a minimum wage. As regards the criteria, they noted that the
Government of Uruguay had indicated the need for greater com-
petitiveness and for the aligning of prices with those of its main
partners in MERCOSUR. There were, of course, other criteria to
be taken into consideration but the problem remained the specific
minimum wage itself. Such criteria were not so much legal terms
requiring further interpretation; they were rather factors which had
to be reconciled. They understood the dissatisfaction of the Worker
members with the minimum wage set in reality. However, it was not
up to the Committee of Experts nor this Committee to consider or
judge a specific minimum wage or to set or even to fix it. As regards
the procedure for fixing a minimum wage, they noted the that they
were set unilaterally as indicated in the observation of the Commit-
tee. The question was the relationship between the setting of a min-
imum wage by law and by collective agreement, especially at the
enterprise level. It seemed that differentiated solutions were need-
ed. In any case, representative organizations of employers and
workers needed to be consulted. They noted the statement of the
Government representative of Uruguay indicating that these orga-
nizations did not exist for all sectors and branches of economic ac-
tivity. Moreover, there seemed to be differences of opinion as to
which organizations were representative and thus should be con-
sulted. With reference to the comment of the Committee of Experts
regarding existing organizations which could be consulted, they re-
minded this Committee that it was certainly a question of the con-
stitution of these organizations as to whether they also had the au-
thority to engage in consultations. They supported the request of
the Committee of Experts regarding the need for information on
collective agreements that fixed wages for specific sectors and
branches of economic activity, as indicated in paragraph 9 of the
observation. They finally noted that a specific minimum wage could
not be fixed or recommended by the Committee of Experts or this
Committee, but technical problems in the procedure for fixing a
minimum wage could be solved through technical assistance pro-
vided by the Office.

The Worker member of Uruguay stated that the information
provided by the Government representative did not contribute at
all to the debate on minimum wages. The average wages referred to
by the Government did not permit them to see what the actual val-
ue of the lowest wage used to carry out the calculations was. More-
over, none of the tripartite bodies mentioned in the Government’s
statement had discussed the fixing of minimum wages. In relation to
Articles 3 and 4 of Convention No. 131, reference was made to the
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observation of the Committee of Experts regarding “the elements
to be considered in fixing and adjusting the minimum wage rates”.
The situation, already deplored by the PIT-CNT, continued to
worsen. It continued without taking into account the criteria set in
Article 3 of the Minimum Wage Fixing Convention, 1970 (No. 131).
Historically, according to Act No. 10449 of 12 November 1943, min-
imum wages were set through negotiation in tripartite committees,
by category of work and branch of economic activity. These wage
councils had not been convened by the Executive since 1990, except
in the health, transportation, construction and banking sectors -
sectors which the Government considered to be key from a macro-
economic point of view. By failing to call upon the wage councils to
fix the minimum wage, the Government had left wage fixing in the
hands of the market.

The group of workers, whose working conditions – including the
minimum wage – were being regulated through collective bargain-
ing, had been dramatically reduced from 95 per cent in 1986 to 16
per cent in 2002. Overall, this had led to a situation where real na-
tional minimum wages in the private sector were set administrative-
ly by the Executive. The absurd result of this minimum wage-fixing
policy was that the minimum wage fixed ended up being a very
small amount which was equivalent to US$ 36 per month, while the
basket of basic products for a family of three cost the equivalent of
US$ 824. Real wages in the private sector decreased by 5.7 per cent
between July 2001 and July 2002. The level of today’s real wages
was similar to that of December 1984. This was the result of the
implementation of a minimum wage-fixing machinery in the ab-
sence of consultation as part of an economic policy that was using
wages as a variable for adjustment. What the Government had stat-
ed in its reply to the Committee of Experts was incorrect. It had
stated that “there was no one ready to work for such a low mini-
mum wage”. Yet, the PIT-CNT observed that with almost 20 per
cent of the economically active population found itself in a situation
of open unemployment and with more than 50 per cent of the eco-
nomically active population experiencing employment problems
(precariousness, underemployment, informal work), it was doubt-
ful that there were no people looking for whatever type of work to
avoid the most absolute misery. In respect of direct employment in
emergency situations, he indicated that the remuneration offered
was the minimum wage plus 25 per cent, which was the equivalent
of US$ 45. However, only 0.5 per cent of the unemployed benefited
from these plans.

The Worker member further stated that the Government had
violated its obligation to consult with the representatives of work-
ers’ and employers’ organizations concerned in the fixing of mini-
mum wages. The situation had even worsened when, in March 2003,
Act No. 17626, which provided that all wage adjustments of all civil
servants, without exception, including statutory wages or those de-
termined in collective agreements, would be determined at the
same time and according to the percentage of the general adjust-
ments arranged by the executive powers of the central administra-
tion, was adopted.

In conclusion, he mentioned that the statement by the Govern-
ment representative did not help to clarify the case and the Govern-
ment should explain the formal and substantial aspects of the Con-
vention. It should also be requested to provide a detailed report on
the situation next year. He supported the suggestion of technical
assistance by the Office in order to promote the application of the
Convention, in consultation with the social partners.

The Government member of Chile stated that he valued the
very detailed presentation of the Government representative of
Uruguay. He said that Uruguay distinguished itself by its devotion
to tripartism, which should be taken as an example for the rest of
the Latin American region. He indicated that in the framework of
MERCOSUR, Uruguay had boosted social dialogue and coordina-
tion. In his opinion, the problems of collective bargaining referred
to by the worker member of Uruguay, even if they related to the
subjects debated, did not fall within the scope the Convention
No. 131 on minimum wage fixing. He added that the framework of
social dialogue should be able to offer solutions to this case.

The Worker member of Venezuela declared that the interven-
tions of the worker member of Uruguay and of the Worker mem-
bers had been very illustrative of the situation in Uruguay. He indi-
cated that attention should be paid to the fact that for 11 years now,
this case had been discussed in the Committee. The Committee
should request the Government to implement the provisions of the
Convention as soon as possible.

The Government member of Argentina expressed her apprecia-
tion of the very detailed presentation made by the Government of
Uruguay, which in her opinion, satisfactorily answered the request
of the Committee of Experts. She emphasized their commitment to
dialogue and tripartism and referred to efforts by the Government
of Uruguay to overcome the profound social and economic crisis

that had hit the region. She also highlighted the promotion of the
fundamental rights embodied in the Social and Labour Declaration
of MERCOSUR.

The Worker member of Brazil, as a citizen of a member coun-
try of MERCOSUR stated that he was particularly concerned
about this case. There was currently a lack of social dialogue in the
countries participating in the regional economic integration pro-
cess. It was extremely serious that the Government, in order to
justify the non-observance of its international obligations, used
the argument of the need to align prices to those of MERCOSUR
partners. Such an extreme argument would lead to a downward
spiral of salaries, with every country seeking to lower the wages of
its workers in order to render its products more competitive, in-
stead of investing in productivity and technological development.
The economic integration process would no longer be a process of
development but would ruin the population. Likewise, the argu-
ment that maintaining the purchasing power of workers would
cause inflation was unacceptable. In this context, the question was
raised as to how the United Nations system, while using all possi-
ble efforts to ensure the application of Conventions, could pre-
vent other organizations such as the International Monetary Fund
from requiring their member States to take measures aimed at
limiting the total wage bill; measures that in addition to transfer-
ring income from labour into capital, violated manifestly interna-
tional labour standards. This question was worthwhile reflecting
upon.

The Government representative was grateful for the construc-
tive interventions made by the Workers, the Employers and the
Governments. She declared that the Government would try to give
impetus to these topics within MERCOSUR and indicated that her
Government, as always, welcomed the offer of technical assistance.
She suggested that September 2003 would be an appropriate time
since the forthcoming World Congress on Labour Rights would be
held then in Montevideo.

The Employer members noted the extensive information pro-
vided by the Government representative of Uruguay and stated
that this information should be supplied in a report to the Office so
as to have a clearer picture of the situation. They said that the Com-
mittee should thank the Government for its willingness to accept
technical assistance from the ILO.

The Worker members reiterated the two points in relation to
which the Convention had not been applied: (1) the abandonment
of minimum wage negotiations by sector of activity in favour of
wage negotiation at the enterprise level which resulted in the weak-
ening of collective bargaining; and (2) unilateral minimum wage fix-
ing. They noted with interest that the Government had accepted
the technical assistance from the Office and requested the Govern-
ment to provide the Committee of Experts with information on de-
velopments regarding the situation in order to enable it to examine
at its next year’s session, the progress achieved.

The Committee noted the oral explanations and detailed sta-
tistical information given by the Government representative and
took note of the ensuing discussion. It recalled that the case had
been discussed in this Committee on two different occasions, most
recently in 1998, when the Committee had noted that problems
remained in regard to the application, in practice, of the Conven-
tion both concerning the criteria of determination of the minimum
wage and the prior consultation of employers’ and workers’ orga-
nizations for that purpose. The Committee noted the information
regarding the average national wage which was significantly high-
er than the minimum wage and the tripartite consultations which
had taken place with respect to other ratified Conventions. The
Committee observed, however, that it had not as yet been possible
to set up the tripartite committee for the determination of mini-
mum wages. The Committee noted that the requirement for
meaningful consultations with the social partners in determining
minimum wage levels, due regard being taken of the basic needs
of workers and their families, was the quintessence of Convention
No. 131 and that no government could be relieved of its obliga-
tions for reasons of economic policy or expediency. The Commit-
tee expressed concern about the absence of concrete progress in
determining minimum wage levels which kept in line with the eco-
nomic and social realities of the country and also in consulting the
social partners for this purpose in an institutionalized form and on
a regular basis. The Committee expected that the Government
would give proper consideration to its persistent requests and
urged the Government to communicate detailed information to
the Committee of Experts for examination at its next session on
the measures taken to address these issues. The Committee took
note of the Government’s interest to draw on the technical assis-
tance of the Office in addressing the questions which hindered the
application of the Convention and in promoting  social dialogue in
this field.
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Kenya (ratification: 1979). A Government representative stated
that his Government had taken careful note of the various com-
ments made by the Committee of Experts and had the following
points to raise concerning these comments. The Children Act, 2001,
which established safeguards for the rights and welfare of the child,
had received Presidential assent in December 2001, six months af-
ter the 89th Session of the Conference (June 2001). The primary
purpose of this Act was threefold. First, to make provision for pa-
rental responsibility, fostering, adoption, custody, maintenance,
guardianship, care and protection of children. Second, to make pro-
vision for the administration of children’s institutions. Third, to give
effect to the principles of the Convention on the Rights of the Child
and the African Charter on the Rights and Welfare of the Child. A
copy of the Children Act, which had come into effect on 1 March
2002, had been supplied to the Office.

The implementation of truly free and compulsory primary edu-
cation for all children of school age, with effect from January 2003,
was one of the most important developments in the area of protec-
tion of children. The new policy on free primary education had
been adopted in fulfilment of an electoral commitment made by the
new Government elected in December 2002. Under this electoral
commitment, the Government had undertaken to completely elim-
inate all forms of payments, including any hidden levies, that could
hinder the enjoyment of free primary education by all children.
Consequently, of the 9.2 million school-age children, 7.5 million
were currently enrolled, up from 5.9 million before the programme.
In short, between January and May 2003, a total of 1.6 million chil-
dren who would otherwise have been engaged in child labour had
now been enrolled in school. The Government was currently en-
gaged in the massive construction of classrooms and the provision
of other teaching facilities in order to accommodate the unprece-
dented large influx of children. In this respect, he acknowledged
with appreciation the generous donor assistance received from
UNICEF, the European Union, the United Kingdom and the
United States.

Another area of progress recorded since January 2003 was the
rehabilitation of street children in all urban centres in Kenya. These
children, especially between the ages of 16 and 18 years, had been
placed into rehabilitation and vocational training centres. The pro-
gramme was ongoing and already a total of 1,813 former street chil-
dren had been admitted into the National Youth Service, with oth-
ers to follow in due course. The Government would continue to
update the Office on the implementation of this programme.

With regard to the minimum age for admission to employment,
he said that the revision of the country’s labour laws, including both
the Employment Act (Chapter 226) and the Employment Act
(Children) Rules of 1977, was being undertaken by a task force with
the assistance of ILO experts in order to bring the legislation into
conformity with the various Conventions ratified by Kenya. The
task force would complete its work by August 2003. In this frame-
work, the minimum age for employment would remain at 16 years,
instead of 15 years as had been initially proposed. In this respect,
the Government intended to develop comprehensive legislation
which would address the protection of children against all forms of
economic exploitation and any work that was likely to be hazardous
or to interfere with their development in all economic sectors, in
accordance with Convention No. 182, which had also been ratified
by Kenya. The task force was working on harmonizing the pro-
posed legislation with the relevant provisions of Convention
No. 182.

With regard to the preparation by the Ministry of Education of
draft legislation to make primary education compulsory, the Gov-
ernment had, in addition to the new policy mentioned earlier, iden-
tified and was in the process of addressing the following major fac-
tors affecting access and retention of children in school: the
continued prevalence of poverty in many parts of Kenya, as mani-
fested in the lack of food and finances in many schools; gender bias
that had continued to lead to preference for boys’ access to educa-
tion as opposed to girls; teenage pregnancies which had continued
to contribute to increased school drop-out by girls; prohibitive dis-
tances to schools, particularly among nomadic communities; the
occupation of children, for example in coffee picking, tourist activi-
ties and livestock herding; unfavourable geographic and climatic
conditions in certain regions; excessively heavy curricula coupled
with inadequate implementation; cultural practices, such as early
marriages; and inadequate emphasis on the identification and edu-
cation of disabled children. For the sake of further clarity, he em-
phasized that the age of completion of free and compulsory school-
ing remained 16 years.

The Government acknowledged that many children continued
to work in family agricultural activities and business enterprises

during school holidays and after school without pay. However, he
said that this was regarded as part of their upbringing and integra-
tion into society and did not interfere with their education or moral
upbringing. Nevertheless, the Government acknowledged that, due
to the poverty prevailing in some parts of Kenya, especially in the
arid and semi-arid areas, unfortunate situations did occur where
children of school age were compelled by their parents or their own
economic situation, for example due to HIV/AIDS, to work for
their survival. In this connection, he indicated that, in the frame-
work of the ongoing review of the labour legislation, the Govern-
ment intended to amend section 10(5) of the Children Act, 2001, so
as to bring it into line with the provisions of the Convention.

He added that the Government had taken careful note of the
comments made by the Committee of Experts regarding the possi-
bility of the employment of children with the prior written permis-
sion of an authorized officer and was taking the necessary measures
in this respect. It had also taken careful note of the concerns ex-
pressed with regard to the performance of light work by children
and would take the relevant necessary measures in the framework
of the ongoing revision of the labour legislation. With respect to the
comments made by the Committee of Experts regarding the defini-
tion of hazardous work to be prohibited for young persons under 18
years of age, the Government was committed to taking the neces-
sary measures, given that it had also ratified Convention No. 182, in
consultation with the social partners and in the framework of the
ongoing review of the country’s labour legislation. Concerning the
comments made by the Committee of Experts on the information
contained in the 1998/99 Child Labour Survey and the draft docu-
ment entitled “Child labour policy”, it should be noted that a new
major development had occurred in this area following the intro-
duction of truly free primary education, as a result of which 1.6 mil-
lion additional children had been enrolled in primary schools
throughout the country. To conclude, he reaffirmed the Govern-
ment’s commitment to achieving the application of Convention
No. 138 in practice and stated that he looked forward to a construc-
tive dialogue in the Conference Committee.

The Employer members thanked the Government representa-
tive for the information provided and took note of the heavy em-
phasis that he had placed on Convention No. 182, which was never-
theless not the subject of the discussion. However, one aspect of the
case that did overlap with the provisions of Convention No. 182 was
hazardous work. In this context, it would have been helpful if the
Government could have explained in writing to the ILO how the
Children Act, 2001, related to Convention No. 182. They empha-
sized that Convention No. 138 was perhaps the most technical and
detailed of the fundamental Conventions. The Committee of Ex-
perts had identified six areas in which the national legislation fell
short of the provisions of the Convention. The Government had
indicated to the Conference Committee that it was aware of these
areas, but had not provided any information on any action that was
being taken to address these issues or on when draft legislation
would be forthcoming in order to bring the law into line with the
Convention. This issue had already been discussed the previous
year. The task of bringing the legislation into line with the Conven-
tion was not easy, and ILO assistance might be useful in this respect,
especially since the way in which the Government had addressed
the comments made by the Committee of Experts, as a six point list,
seemed to indicate that it did not know exactly what action to take
to resolve the problems. With respect to compulsory education, the
Employer members requested clarification on the gap which
seemed to exist between the age at which compulsory education
ended (which had been understood by the Employers to be
13 years) and the minimum age for admission to employment
(16 years).

With regard to the six points raised by the Committee of Ex-
perts, they noted, first, that the extension of the minimum age for
admission to employment beyond industrial enterprises was an im-
portant point, as the legal gap in this area left a large potential
workforce of children without legislative protection. In this respect,
they noted that although compulsory primary education was not
mentioned explicitly in the Convention, it was inextricably en-
twined with the provisions on minimum age and needed to be ad-
dressed in order to comply fully with the Convention. Secondly,
with regard to the definition in the national legislation of child la-
bour as consisting of labour in exchange for payment, the law did
not provide effective protection given that 80 per cent of children
were engaged in unpaid work. There was a need to adopt measures
in order to secure for these children the protection afforded by the
Convention. Thirdly, with regard to permits allowing the employ-
ment of children, this issue raised three complex questions: child
labour under the age of 13 years, light work and hazardous work.
The Employer members suggested that the Government seek ILO
assistance to address these overlapping issues. The question of light
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work in particular was a complicated issue which needed to be ex-
amined further in the light of the inconsistencies noted by the Com-
mittee of Experts between the various legislative provisions. With
regard to hazardous employment, although the Children Act, 2001,
provided for the protection of every child from hazardous work, the
Government had still not adopted the implementing regulations to
define the types of hazardous employment covered by this provi-
sion. Thus, although there was an appearance of protection in law,
the necessary regulatory regime had not been established in order
to allow such protection to be implemented. The Employer mem-
bers welcomed the expression of goodwill by the Government, but
noted that there was a need to move forward in order to produce
concrete results. They suggested that ILO technical assistance
might be necessary in order to adopt the necessary legislation and
take measures for its implementation.

The Worker members thanked the Government representative
for the information provided, which showed that the new Govern-
ment intended to make real progress. They also welcomed the as-
surances given about the Government’s commitment to provide
basic education, which was essential for the effective elimination of
child labour. They also welcomed the wide distribution of the rec-
ommendations of the Meeting of Experts from the African Region
on Labour Inspection and Child Labour held in Harare in Septem-
ber 2001 as they were particularly relevant to the discussion. They
recalled that in the early 1990s the Government, in tripartite collab-
oration with the social partners and with the support of the ILO,
had developed one of the most successful labour inspection services
in Africa. From 1990 to 1995, the number of inspections carried out
had arisen from 3,700 per annum (performed by 220 inspectors) to
26,800 (by 180 inspectors). However, much of this great progress
had been lost in recent years during the corrupt regime of the previ-
ous administration. Moreover, IMF and World Bank structural ad-
justment policies had imposed cuts in public expenditure and the
number of labour and factory inspectors had fallen by more than
one-third, despite an increase in the working population and the
number of enterprises. Although the remaining inspectors had con-
tinued to perform well until the end of the 1990s, the dramatic ex-
plosion of corruption under the last regime had destroyed these
gains, leading to an increase in the worst forms of child labour and
the advent of some forms of child labour, such as stone crushing.

The new Government deserved an advance of trust and it should
be expected to fulfil its obligations and demonstrate transparency
in the struggle against child labour. This required clear minimum
age legislation, education laws that were consistent with it and a
labour inspectorate restored to its former state. Above all, it re-
quired a re-invigoration of the tripartite alliance and social dialogue
that would provide the vehicle for implementing the law. Imple-
mentation was the key and the ILO should support the new Gov-
ernment and the social partners in that endeavour. The Bretton
Woods institutions should cease to undermine Kenya’s public ser-
vices, in accordance with the Worst Forms of Child Labour Recom-
mendation, 1999 (No. 190) which called upon international institu-
tions to support the aims of Convention No. 182, particularly since
Kenya had ratified both Conventions Nos. 182 and 138, which were
inextricably linked.

There was no doubt that the Government had the ability, the
opportunity and political will to tackle this significant problem.
That made it all the more puzzling that the Government had still
not adopted the legislative amendments requested by the Commit-
tee of Experts for so many years. The Government had made
progress with the adoption of the Children Act in 2001 and the
Worker members had welcomed, in the previous discussion of this
case, its decision not to pursue the legislative amendment to sec-
tion 2 of the Employment Act, 1976, in order to reduce the mini-
mum age, with the result that the minimum age for admission to
employment or work was maintained at 16 years. However, the fun-
damental problem persisted. The Government had assured this
Committee in 2001 that it would extend the legislation to other sec-
tors of the economy by December 2002 in order to address the fact
that section 25(1) of the Employment Act limited to industrial en-
terprises the minimum age for admission to employment. Sec-
tion 3(1) of the Employment (Children) Rules, 1977, which allowed
the employment of children with no apparent minimum age restric-
tions pursuant to a written permission by an authorized officer,
were incompatible with Articles 2 and 7 of the Convention. No per-
mit should be issued if it allowed employment or work: firstly, by
any person under the age of 13 years irrespective of the type of
work; secondly, for persons between 13 and 15 years of age, unless
this was for light work (the Government not having availed itself of
the developing country derogations of 12 and 14 as contained in
Article 2(4) and Article 7(4)); and thirdly, for persons between
16 and 18 years of age in any hazardous works. The Worker mem-
bers therefore welcomed the assurances of the Government that

this matter would be dealt with. They added, in this connection, that
it was also necessary to dispel some of the unhelpful blurring of the
Convention’s minimum age requirements which were the currency
of certain campaigners who seemed determined to explain why
child labour could not be eliminated and who, at their most ex-
treme, talked about “children’s right to work”, and who also raised
the issue of the lack of high-quality education as a reason for not
removing children from work and into schools. The Worker mem-
bers emphasized that over 3 million children aged 6 to 14 were
working in Kenya. At least 1.3 million did not attend school. In-
creasing school enrolment itself would strengthen the campaign for
quality education, but suggesting that children were better off at
work than learning at least literacy and numeracy could hardly be
construed as a path to empowerment. The ILO had been given the
responsibility to set and supervise international labour standards
on child labour, the terms of which were firmly supported by the
Worker members. However, IPEC officers in the field were often
forced to deal with such mischievous misinterpretations of the Con-
ventions, which could confuse ILO constituents and undermine the
basis for tripartite collaboration in the struggle against child labour.

The new Government had demonstrated its political will by
adopting legislation to make primary education compulsory. The
Worker members welcomed this absolutely essential measure to
combat child labour. However, the Children Act, 2001, did not spec-
ify the age at which compulsory school ceased. The Government’s
Child Labour Report, published in 2001, indicated that compulsory
education lasted from 6 to 13 years of age. Although this fitted with
the definition of basic education agreed upon in the debate on Con-
vention No. 182, there still remained a discrepancy between the age
of completion of compulsory schooling (13 or 14) and the minimum
age for admission to employment or work (16 years). They hoped
that the Government would clarify this matter in the new legisla-
tion. Section 10(5) of the Children Act, 2001, which defined child
labour as any situation in which a child provided labour in exchange
for payment was also inadequate in light of types of child labour
such as forced labour and in view of the findings of the Child La-
bour Report, according to which nearly 79 per cent of children who
worked did so in family agricultural undertakings and were not
paid. This meant that the majority of children working in Kenya
were excluded both from the Children Act, 2001, which covered all
sectors but not all types of employment relationship, and the Em-
ployment Act, 1976, which covered only industrial undertakings.
Furthermore, the Children Act, 2001, did not deal with hazardous
work. In a country where the majority of children worked in agri-
culture – including commercial agriculture both in large undertak-
ings and in smallholdings – fishing, construction, domestic service
and the urban informal sector, the restriction of the coverage of the
legislation to paid work in industry excluded most of Kenya’s child
labourers from the protection of the law. Given that Kenya had not
availed itself of any of the exemptions envisaged in the Convention,
given that the Convention’s fundamental purpose was the effective
abolition of child labour and given that the Convention was a fun-
damental human rights standard promoted for universal ratifica-
tion, the principles of which were also binding by virtue of the 1998
Declaration on Fundamental Principles and Rights at Work, such
minimal application greatly diverged from the obligations incum-
bent on the Government. The Worker members therefore hoped
that the drafting of comprehensive legislation on child labour
would proceed rapidly and would cover all sectors. They also
agreed with the statement made by the Employer members that
ILO assistance in this process should be sought and provided.

Finally, with regard to the definition of hazardous work, the
Government had admitted the need for such a determination as
long ago as 1990 and should now proceed expeditiously with that
definition on the basis of tripartite consultation. As to the argument
that non-commercial family agriculture was exempt from the Con-
vention, they recalled that agriculture was one of the world’s most
hazardous occupations, whether on plantations or in family farms,
and in Kenya many family farms were locked into the commercial
agricultural market. There were, for example, some 400,000 small
tea growers in the country. According to a recent report by
Ms Sonia Rosen, children working in coffee, tea and sisal planta-
tions often woke up before sunrise in order to walk, sometimes long
distances, from their homes to the plantations. They had no breaks,
were not allowed to talk and rarely had time to eat. The work was
physically demanding, requiring bending, kneeling, climbing lad-
ders and carrying bags or buckets. Children also weeded and culti-
vated the soil, fixed irrigation canals and applied dangerous pesti-
cides, often using dangerous tools and sometimes operating unsafe
farm machinery that they did not know how to operate. Many activ-
ities, such as carrying heavy and oversized loads, resulted in perma-
nent disabilities and injuries. Fatigue was an ever-present problem
because children could work for between 8 and 12 hours. Because
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they were outside all day, children were particularly susceptible to
heat exhaustion, disease-carrying insects and illnesses posed by un-
sanitary drinking water. The myth that child labour in agriculture
was not hazardous should finally be dispelled.

The Worker member of Kenya associated himself with the state-
ment made by the Worker members and informed the Committee
of the work accomplished by the Kenyan Central Organization of
Trade Unions (COTU) with a view to the elimination of child la-
bour. The Child Labour Department of COTU had carried out a
number of awareness-raising workshops for trade union as well as
religious and community leaders with the assistance of the ILO-
IPEC programme, the American Center for International Labour
Solidarity and the International Confederation of Free Trade
Unions. The programmes focused on two COTU affiliates, namely
the Kenya Plantation and Agricultural Workers’ Union and the
Kenya Union of Sugar Plantation Workers. As a result of these ef-
forts, there was a hope that clauses on child labour might be incor-
porated in collective agreements within the coming year. There was
also hope that the issue of age disparity in the definition of child
labour would be addressed by the Labour Laws Review Task Force,
while the Children Act, 2001, could provide a clear legal basis for
defining the term “child”; this issue needed to be explored further
in order to adopt a definition of child labour which would be in ac-
cordance with the Convention. The new Government seemed to be
committed to eradicate child labour, as evidenced by the fulfilment
of its promise to introduce free primary education. He expressed
the hope that the new Government would also recognize the neces-
sity of training and retraining labour inspectors so that they would
be able to cope with the new challenges at the workplace, especially
with respect to child labour. Child labour was rare where trade
unions existed and where a collective agreement was in place. How-
ever, it was present in the many small farms where labour had not
yet been organized. The eradication of child labour required con-
certed efforts by all the social partners, and needed to be extended
to the fisheries and mining sectors of the economy. He urged the
ILO to continue to provide assistance so that poverty, which was
the main cause of child labour, could eventually be overcome.

The Worker member of Finland speaking on behalf of the Work-
er members of the Nordic countries, raised the question of the edu-
cation of children, and especially girls, who should receive educa-
tion on an equal basis with boys. Parents often undervalued the
education of girls in Kenya, partly because adult women faced dis-
crimination in employment and were thus viewed as having a lower
earnings potential. As a result, only 35 per cent of girls finished
school. It was extremely important for the Government to do its
utmost in its fight against child labour and to secure education for
girls. Children were the most valuable resource and represented the
future. Their place was not at work, but at school. The report men-
tioned earlier by the Worker members indicated that poverty was a
serious problem in Kenya, due to which children often worked as
casual workers during harvest time. Even though the Government
had shown a positive will by introducing free compulsory educa-
tion, many hindrances still remained for families with low incomes
to educate their children. For instance, such families could not af-
ford to buy school uniforms and the Government should abolish all
such hindrances. Finally, she emphasized the importance of provid-
ing free meals at school and urged the Government to tackle this
matter, as starving children could not benefit from their education.

The Government member of the United States stated that the
issue of child labour was one of utmost concern to her Government.
She noted the statement made by the Government representative
and welcomed the fact that primary education was now both free
and compulsory for children up to the age of 16 years, if that was
indeed what the Government was indicating to the Committee, as
well as the other efforts made by the Government to bring the law
and practice into conformity with the Convention. She further not-
ed that Kenya was a recipient country of United States government
funding through the ILO’s IPEC technical assistance programme
and encouraged the Government to work with the ILO to bring its
child labour legislation into conformity with Convention No. 138.

A Worker member of Chad stated that the information supplied
by the Government representative to the Committee had been en-
couraging. According to earlier statistics, over 3 million children
between the ages of 6 and 14 years were obliged to work. Of this
number, more than half could not have access to primary education
and a large majority could not have access to secondary education.
The Government representative had indicated that since January
2003 some 7 million children had access to education, which repre-
sented important progress.

The problem of child labour in Kenya was nevertheless serious.
The corruption of the previous Government and structural adjust-
ment had been partially responsible for this situation. The African
trade union movement was confident that the new Government

would re-establish tripartism in Kenya, in conformity with the re-
spective ILO Conventions. Indeed, the application of the eight fun-
damental ILO Conventions and dialogue among the social partners
would eliminate child labour in itself. He hoped that the Govern-
ment would take measures in this regard.

Another Worker member of Chad stated that child labour af-
fected the development of the country and the dignity of children.
In Kenya, the problem of child labour was serious. According to the
statistics, 1.9 million children from 5 to 17 years were working.
Many of them worked not for remuneration, but for a small ration
of food. They worked without rest periods, from the beginning of
the day until night fell, without the possibility of time off. They
worked because their parents were poor. He indicated that the con-
cept of the establishment of a minimum age for admission to em-
ployment or work was important, and that the Free Confederation
of Workers of Chad (CLTT) welcomed the statement by the Gov-
ernment that it no longer planned to reduce this minimum age from
16 to 15 years. In any case, several problems remained. The age of
the completion of compulsory schooling had to be aligned with the
minimum age of admission to employment or work. Education had
to be accessible and free of charge for all, and, with a view to avoid-
ing the problem of unemployment, should also offer children ade-
quate vocational training. Furthermore, the problem of the school-
ing of young girls was of primary importance. In fact, in African
countries, and particularly in Kenya, a large number of young girls
worked constantly in dangerous occupations without any social
coverage. They frequently left their homes alone and at a very
young age, and they worked as servants in the service of unscrupu-
lous employers. He hope that the Government would pay particu-
lar attention to the conclusions and recommendations of the Com-
mittee of Experts with respect to the legislation and that it would
take the necessary measures in practice. The destiny of over 2 mil-
lion children depended on the will of the Government to apply the
principles of Convention No. 138.

The Government representative thanked the Employer and
Worker members as well as the speakers who had taken the floor,
for the debate which was a characteristic example of a constructive
dialogue which should take place in the Conference Committee in
order to help governments implement their obligations. With re-
gard to the comments made by the Employer members on the need
to bring the labour legislation into conformity with the Convention,
he stated that a tripartite task force had been established in order to
review all labour laws, as quite a few of them remained unchanged
since 1963 when Kenya had become independent. Every effort was
being made to review the labour laws in line with ratified Conven-
tions, especially Convention No. 138. On the basis of an agreement
reached between the Government and the ILO, which was repre-
sented in the tripartite task force by a senior expert, draft legislation
would be examined by the ILO prior to its introduction to Parlia-
ment for adoption and would be transmitted to the ILO for print-
ing.

With regard to the existence of a gap between the age at which
children completed their compulsory education and the minimum
age for admission to employment, he explained that most children
tended to start school at the age of 6 years. However, in many cases
and according to the circumstances, children started school at the
later age of 7 or 8. The compulsory education system lasted for ten
years if schooling had started in 1998, and for eight years if it had
started before then. Consequently, children who had started school
before 1998 at the age of 7 or 8 would complete school at the age of
15 or 16. In all other cases, the minimum age at which children
would complete their compulsory education was 16 years of age.
While most children went to school at an early age, certain difficul-
ties existed due to the fact that a large part of Kenya was desert or
semi-desert and it was difficult to gain access to school in these
areas.

With regard to the definition of child labour, a clear definition
was not yet available. It was customary for children to do light agri-
cultural work in family enterprises after school or during holidays
under parental supervision. In his view, this practice was part of the
normal upbringing of children and was common even in Europe.
Regarding the issue of hazardous work, a clear definition had not
yet been adopted and this matter was currently under discussion.
According to the available legislative drafts, the definition of haz-
ardous work would probably include heavy, underground or night
work, or work involving dangerous substances. With regard to light
work, a definition would be adopted in the future on the basis of a
tripartite agreement and would be reflected in legislation. In this
respect, it should be clarified that children below 13 years of age
were not permitted to work, including the performance of light
work. With regard to work permits allowing the employment of
children below the normal minimum age, he wished to specify that
for any labour commissioner to issue such permits a series of special
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conditions had to be fulfilled; for instance, the work carried out had
to be light work under supervision and should not affect the moral
integrity of the child. As to the point raised with regard to girl chil-
dren, he endorsed the view that there was a need to pay equal atten-
tion to girls as to boys. Certain issues, such as forced marriages and
unwanted pregnancies, constituted a problem to which the Govern-
ment was paying attention with a view to finding a solution.

The Employer members thanked the Government representa-
tive for the information provided which had confirmed the com-
ments they had made earlier about the existence of a gap between
the age at which compulsory schooling ended and the minimum age
for admission to employment. It seemed that the age at which chil-
dren happened to conclude their compulsory education depended
on the age at which they had started school and that this age varied.
It was necessary to indicate in this respect that there was a need for
a more regular educational system. The Employer members did not
doubt the good intentions of the Government, but could not consid-
er that a simple statement that the Government would make every
effort to address this issue constituted a satisfactory result, especial-
ly in light of the fact that this case had been discussed the previous
year and there had been no new developments since with regard to
the application of Convention No. 138. Concerning the Govern-
ment’s statement that draft legislation was under preparation and
would be given to the ILO for printing, they suggested that the ILO
should provide assistance at an earlier stage to facilitate the devel-
opment of such legislation.

The Worker members stated that this case had been examined
with the attention it deserved and thanked the Government for
their observations and assurances, as well as the Employer mem-
bers for their comments. After having heard the Government’s
summary, the Worker members were puzzled by the fact that mil-
lions of children continued to work in Kenya. The fundamental
problem was that the legislation remained contradictory and inco-
herent and was not in conformity with the Convention. The Worker
members expected the new Government to rebuild and strengthen
an effective tripartite alliance in the country in order to eradicate
child labour and promote universal basic education. They also ex-
pected the Government to avail itself, as a matter of urgency, of
ILO technical assistance from all relevant departments in order to
develop coherent legislation in conformity with the Convention.
ILO assistance, a coherent legislative framework, an effective la-
bour inspectorate, strong tripartite consultations and inter-agency
cooperation among the authorities, including support and not hin-
drance from the Bretton Woods institutions, were key tools for
practical success.

The Worker members concluded by referring to the case of Ben-
ta, a 10-year-old girl who worked in a coffee plantation. Exposure
to pesticides put children like her at greater risk of developing skin
irritations, breathing difficulties and long-term health problems, in-
cluding cancer. Young pickers also suffered from snake bites, back
strain and other injuries. Benta did go to school, but on Saturdays
she reported by 7 a.m. to the coffee fields, where she earned less
than $1 for ten hours of work. Her hands were very painful and the
chemicals burnt her face as if hot water had been poured on it. The
Worker members looked forward to the Government’s next report
and wished them and Kenya’s social partners every success in their
efforts. Benta and millions like her, as well as the members of the
Committee, were looking forward to concrete results.

The Committee noted the information provided by the Govern-
ment representative and the discussion that followed. It noted the
information in the Government’s last report that the draft legisla-
tion to reduce the minimum age from 16 to 15 had been withdrawn.
The Committee requested the Government to provide information
in its next report containing statistics on the number of boys and
girls who were working, their ages, the sectors concerned and the
geographical areas. The Committee noted the statement by the
Government representative that the various matters raised by the
Committee of Experts would be taken into consideration. The
Committee noted in particular the indication by the Government
representative that a free and compulsory primary education sys-
tem for children of school age had been established as from January
2003, as well as the results obtained by this measure between Janu-
ary and May, which showed that over 1 million more children were
attending school than before.

The Committee, recalling the fundamental importance of Con-
vention No. 138 for the abolition of child labour, and particularly
the importance of establishing the minimum age for admission to
employment or work in all sectors, including agriculture, expressed
the hope that the Government would maintain its efforts with the
social partners and the assistance of the Office to give effect to the
Convention in both law and practice. The Committee urged the
Government to request ILO technical assistance with a view to
clearly establishing the situation with regard to the age of comple-

tion of compulsory schooling and the minimum age for admission to
employment. The Committee emphasized the benefits of labour in-
spection for preventive purposes in determining hazardous work, in
accordance with the Convention, with particular reference to the
agricultural sector.

Convention No. 153: Hours of Work and Rest Periods (Road
Transport), 1979

Ecuador (ratification: 1988). A Government representative
(Minister of Labour and Human Resources) stated that the Gov-
ernment of Ecuador had not avoided taking measures to give effect
to the requirements of Convention No. 153. In the last six years, six
different Ministers of Labour had succeeded one another, having
no possibility in their short terms in office to develop any coherent
labour policy and plans of medium and long term, nor present and
effect changes in the labour legislation. The Committee of Experts
had observed that sections 330 and 331 of the Labour Code, which
gave certain flexibility for the determination of the hours of work
and obligatory rest periods on weekends and holidays, could poten-
tially lead to abuse on the part of the employers due to lack of legal
clarity as to the exercise of those rights.

Nevertheless, section 47 of the Labour Code limited the working
day to eight hours of work, and work on Sunday and Saturday after-
noons was considered an exception, as defined in section 52(2) of
the Labour Code, according to the specificity of the activities car-
ried out, such as transport by road. The fact that road transport was
the only means of delivery of the merchandise and resources did
not imply that workers did not benefit from the minimum rest peri-
ods, substituting weekends worked for other days of the week. Pay
for working on Saturday or Sunday was increased by 100 per cent in
accordance with section 55(4), while section 56 stipulated that “a
contract cannot fix a longer duration of work in a day than those
established in the preceding section”, and enforced by a sanction
under section 626 of the Labour Code.

In the light of the above, there was no apparent violation that
limited the minimum rights, whereas, read alone, sections 330 and
331 of the Labour Code could in fact obscure the clear provision
defining the entitlement to the minimum rest periods. Without prej-
udice to this conclusion, there are general provisions in the labour
law and the Constitution, that prevail over these questionable pro-
visions, and they will be detailed and analysed in the Government’s
detailed report that would be requested in 2003.

The Government considers as a relevant priority the need to
harmonize the legislation with the Convention. Ecuador’s intention
was to take seriously the international obligations established by
the ILO, and for that purpose it requested the technical assistance
of the Regional Office in drafting the regulations to give clear appli-
cation to the provisions of the Convention mentioned by the Com-
mittee of Experts. It hoped that the results of the requested mission
would be included in its next report to be provided by September of
this year.

The Employer members stated that this Committee had not yet
dealt with this Convention but that the comments by the Commit-
tee of Experts dated back to 1995. Referring to the observation of
the Committee of Experts and the statement made by the Govern-
ment representative, they pointed out that there was a discrepancy
between the national law and the provisions of the Conventions,
notwithstanding the interpretation of the national legislation made
by the Government, which differed from that given by the Commit-
tee of Experts. Nevertheless, it should be stressed that regulations
on working time were subject to constant changes and needed to be
adapted to socio-economic realities. Convention No. 153 was 20
years old and had only been ratified by seven member States. While
acknowledging the discrepancy between national law and the pro-
visions of the Convention, they considered that the discussions
should bear in mind that the Governing Body had classed this Con-
vention among those that needed to be revised.

The Worker members emphasized the importance that was tra-
ditionally being accorded to the issue of working time within the
ILO. For them, it was crucial to have a discussion on the law and
practice concerning the road transport sector in Ecuador; the legis-
lation of Ecuador was not yet being adapted to the requirements of
Convention No. 153. As such, according to the Labour Code of
1997, employers could make contradictory decisions on the dura-
tion of working time, including on Sundays, Saturday afternoons as
well as on public holidays. Respect of the principles contained in
the Convention was all the more important when a country had a
complex road network and an insufficient infrastructure. Moreover,
the case of Ecuador reflected a serious health and safety at work
situation, a topic that was at the heart of the integrated approach
currently being discussed at this session of the Conference. Finally,
this case was important to the extent that the race for competitive-
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ness directly affected the working conditions in this sector, which
also suffered from the absence of an efficient labour inspection ser-
vice. In conclusion, the Worker members suggested that the offer
for technical assistance by the Office should be renewed. They also
requested that the Government bring, without delay, its legislation
into conformity with the Convention, reinforce its labour inspec-
tion services in the road transport sector and finally reply to the
comments that had been transmitted by a worker organization
many years ago.

The Worker member of Ecuador stated that the biggest trans-
port companies in the country were those that paid the lowest sala-
ries to their drivers. In this sector, overtime was often not compen-
sated. The roads in Ecuador and in the whole region were in a very
poor condition. He requested the Government to carry out the la-
bour reform, as promised by the Minister, and to do so in consulta-
tion with the social partners. Without prejudice to the labour re-
form, priority should be given to the application of Convention
No. 153. Failing this, he suggested this case should be examined
anew next year.

The Government representative stated that measures had been
taken to repair the damage caused in 1998 by the climatic phenom-
enon called El Niño. There were in place labour inspection services
and a legal framework, as well as the regional accords on transpor-
tation. However, it was not the Ministry of Labour which was re-
sponsible for these matters. He repeated that reforms were being
pursued on the basis of tripartite dialogue. The Minister of Labour
could suggest to the President of the Republic to submit the draft of
the reform to the legislative authority, but could not do so directly
himself. His Government was observing the law and enforced the
provisions of the Labour Code including those on hours of work.

The Employers members agreed with the comments made by
the Worker members and supported the common request that the
national legislation should, as soon as possible, be brought into line
with the Convention. They added that they had not made any refer-
ence to the practical relevance of the Convention but to the low
number of ratifications and the fact that the Governing Body had
acknowledged the need to revise this Convention.

The Worker members recalled that the law should be amended
to bring it into conformity with the provisions of the Convention.
The law was still in force and had to be applied in full and without
restriction. Concerning the proposal for technical assistance, they
noted that they had not received any response from the Govern-
ment in this regard. They urged the Government to supply, before
the next session of the Committee of Experts, the report requested
with information on the developments in law and practice.

The Committee took note of the statement of the Government
representative concerning national law and practice in the hours of
work and rest periods in road transport and the discussion which
followed. The report of the Committee of Experts had revealed dis-
crepancies in the previous legislation and in the Labour Code of
1997, which contained special provisions concerning conditions of
work in public and private transport enterprises. The legislation, in
its present form, did not ensure conformity with the main provi-
sions of the Convention. The Committee urged the Government to
adopt the necessary administrative and legal measures in consulta-
tion with the interested representative organizations of workers
and employers with a view to bringing the national legislation and
practice into conformity with the requirements of the Convention.
The Committee took note of the Government’s request for the con-
tinuation of technical cooperation and hoped that it would be effec-
tive. It invited the Government to supply in its next report full infor-
mation on the progress achieved in the application of the
Convention.

Convention No. 162: Asbestos, 1986

Croatia (ratification: 1991). The Government provided the fol-
lowing information.

In October 2000, the Ministry of Health set up a multidisci-
plinary working group composed of the representatives of different
ministries, institutes and trade unions to deal with the issue of work-
ers who were professionally exposed to asbestos fibres and con-
tracted related occupational diseases. Between August 2001 and
January 2002, a number of meetings of this working group took
place, referring in particular to problems of diagnosis, treatment
and claims for damages of persons with asbestosis-related diseases.

The company, Salonit d.d. Vranjic, the only company in Croatia
engaging in asbestos-based production, initiated the resolution of
the problem of using asbestos. In October 2001, the company sub-
mitted to the Ministry of Economy its development programme
presenting the technology for transition from current asbestos-ce-
ment production to new non-asbestos technologies. The pro-
gramme also dealt with environmental activities related to the de-

contamination of the factory site, disassembly of the plant and reha-
bilitation of the quarry in Mravinci.

With regard to the technical part of the programme, the Ministry
of Economy, in its report of 4 December 2001, found it satisfactory
for the moment, considering the fact that the first priority was to
deal with the damage claims of persons with asbestosis and to reha-
bilitate the factory and the site. As regards the protection of health
and environment from asbestos waste and emissions, the Ministry
for Environmental Protection and Physical Planning, in its letter of
24 September 2001, stated that a review of the existing legislation
related to waste management was under way and that it was to be
harmonized with EU regulations in addition to the already existing
regulations that directly or indirectly regulated particular issues re-
lated to asbestos including: the Ordinance on the Requirements in
Hazardous Waste Management; Ordinance on Limit Values for the
Emission of Pollutants into Air from Stationary Sources; and the
Rules on the Estimate of Environmental Impact.

On the basis of the multidisciplinary consideration of the prob-
lems related to the production, marketing and exposure to asbestos,
the working group adopted, at its meeting of 12 July 2002, proposals
for the solution of the problem, which covered in particular the
questions of the “Diagnosis and prevention of asbestos-related oc-
cupational diseases” and the “Payment of damages in the case of
asbestos-related diseases”. As to the “Issue of production at Salonit
d.d. Vranjic”, the working group engaged the Ministry of Economy,
the Ministry of Finance, the National Privatization Fund, the Minis-
try for Environmental Protection and Physical Planning and Salonit
d.d. from Vranjic to propose to the Government of Croatia the so-
lution of this problem by means of a separate law modelled on the
Slovenian Law on the Prohibition of Production and Marketing of
Asbestos Products, and Provision of Funds for Restructuring of
Asbestos Production into Non-Asbestos Production and related
regulations, particularly because of the fact that the Government of
Croatia, having signed the Stabilization and Association Agree-
ment, was obliged to harmonize its legislation with the legislation of
the EU, including the EU Directives related to asbestosis.

The Government representative stated that immediately after
receiving the observations, the Association of Persons with Asbes-
tosis-Vranjic, the Institute for Safety at Work of the Ministry of La-
bour and Social Welfare had forwarded them to the State Inspec-
torate of the Government of Croatia which carried out an
inspection, compared the current situation with the provisions of
the Asbestos Convention, and finally adopted a number of solu-
tions for improving the situation. The Government of Croatia en-
couraged the diagnosis, treatment and damage claims of the per-
sons with asbestos-related diseases, and proposed solutions with
the involvement of all competent bodies of the government admin-
istration and the representatives of the board and the trade union of
Salonit-Vranjic factory.

The question of the workers who were exposed to asbestos fi-
bres at work and thus contracted occupational diseases was raised
in mid-July 1999 through the request of the Association of Persons
with Asbestosis, who used to work for the company Salonit d.d. in
Vranjic, for retroactive recognition of an extra insurance time. The
Committee for Labour, Social Policy and Health of the House of
Representatives of the Croatian Parliament charged, on 26 June
2000, the Ministry of Labour and Social Welfare, and the Ministry
of Health to consider the options and to propose the way of retroac-
tively implementing the provisions of the Law on Extra Insurance
Time No. 71/99 for the employees of Salonit and charged other in-
stitutions to propose possible solutions for permanently abandon-
ing the manufacture of asbestos products. During this procedure,
other important problems related to asbestosis in Croatian workers
were noted such as the increased reports of individual medical ex-
pert witnesses in lawsuits. This was why the Ministry of Health set
up, in October 2000, a multidisciplinary working group composed
of the representatives of the ministries, institutes and trade unions,
to deal with the same issues. Additionally, the Government of
Croatia entrusted the multidisciplinary working group with prepar-
ing and submitting to the Government a special study on the prob-
lems of diagnosis, treatment and damage claims of persons with as-
bestos-related diseases, including the analysis and proposed
solutions. Upon its completion, the study was forwarded to all
members of the working group for their comments. Written propos-
als and opinions were forwarded by all agencies whose representa-
tives participated in the work of the working group.

In the second half of the year 2001, the labour inspectors of the
State Inspectorate undertook inspections for occupational diseases
caused by the harmful effects of asbestos (asbestosis) at workplaces
that used or were assumed to have used asbestos in their opera-
tions. The inspections were undertaken with the manufacturers of
asbestos-cement products, at shipyards, shipwrecking plants, and
with employers who had used asbestos for braking systems. Ac-
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cording to the latest inspection findings the workers were regularly
sent for periodic medical check-ups when they performed work un-
der special working conditions, and the employer undertook specif-
ic measures to reduce the negative effects of asbestos. He then gave
some figures related to the company in question. The resolution of
the problem of using asbestos was initiated by Salonit d.d. Vranjic,
the only company in Croatia engaging in asbestos-based produc-
tion. It was necessary that, in addition to Salonit d.d. Vranjic, all
relevant institutions and the State should join hands in solving the
problem of production in Salonit. According to its own informa-
tion, Salonit Vranjic – currently employing 265 workers – was for
the most part privately owned. In October 2001, the company sub-
mitted to the Ministry of the Economy its Development Pro-
gramme, presenting the technology for transition from current as-
bestos-cement production to new non-asbestos technologies
(PEHD pipes) and the production of undulated plates in non-as-
bestos fibre cement technology without filter press. The first priori-
ty of the Ministry of the Economy was to deal with the damages
claims of the persons with asbestosis and to rehabilitate the factory
and the site. The costs of the introduction of new non-asbestos tech-
nologies should be borne by the owner of the company. Consider-
ing the high level of cost of the transition to new technologies
(about 11 million Euro according to the estimates of the Company
Board) it was believed that because of the specific situation of Sa-
lonit, and to maintain employment, the company could, at this stage
of reconstructuring, be assisted through adequate incentives
(favourable loans for new technologies, guarantees, etc.). More-
over, the Ministry also believed that the problem of environmental
pollution resulting from many years of work with asbestos was not
only the problem of Salonit. It proposed a possibility for the financ-
ing of the decontamination of the factory from the national budget.

The Employer members thanked the representative of the Gov-
ernment of Croatia for his statement. They pointed out that the Com-
mittee of Experts had not yet taken into account the reply of the
Government. They referred to several issues raised in the Commit-
tee’s observation. In respect of the increased concentration of asbes-
tos dust in the air that created health hazards for employees and peo-
ple living in the environment, they requested the Government of
Croatia to state the concentration limits allowed by national law.
They also referred to the frequently repeated Committee observa-
tion that there was a general lack of appropriate information. They
stated that the Government representative did not give details on the
different issues raised in the Committee’s observation. It had only
indicated the subsequent measures taken and a few of these actions
had been indicated in D.11, including the setting up of a Working
Group to examine, in consultation with those concerned, the situa-
tion and to come up with possible measures to overcome the prob-
lems. They also noted that no concrete explanations had been given
concerning compensation and insurances. They further noted that a
new act would bring the national legislation into line with the EU
standards. They supported the Government’s intention to find a solu-
tion and urged it to take immediate effective action, especially to stop
unprotected work resulting in exposure to asbestos. They asked the
Government to indicate whether work in the factory was continuing
and, if so, under what conditions.

The Worker members indicated their great interest in the fact
that the choice of the cases for discussion reflected the whole range
of ILO Conventions, in addition to the so-called fundamental Con-
ventions. While Convention No. 162 belonged to the more techni-
cal group of Conventions, it appeared far less technical when exam-
ined in substance. One cannot fail to observe that asbestos was an
extremely dangerous product, the harmful effects of which had
been widely studied. In Belgium, asbestos was associated with what
was commonly called “a soft death”, an atrocious, slow and very
painful death. In this sense, the nature of Convention No. 162 was
not at all technical; it was about the life and death of workers.

It was important to discuss the difficulties in the application of
this Convention because similar realities existed in a number of
countries, and because of the low ratification rate of this Conven-
tion. More than ten years after its entering into force, only 26 States
had ratified it. It was therefore desirable that the present discussion
would encourage other States to ratify Convention No. 162, which
the Workers’ group had qualified as “fundamental” for workers in
relevant sectors.

The Worker members referred to instances of malfunctioning
and problems of application noted by the Committee of Experts
concerning the fate of the workers and the inhabitants of the area of
the Salonit factory. According to the Association of Worker Victims
of Asbestos in Vranjic, 200 of them had died. The responsibilities in
this case did not only lay with the present private employer but it
was more that of the Government of Croatia.

Referring to the exact wording of the provisions of the Conven-
tion as well as to the comments of the Committee of Experts, the

Worker members stressed the following violations: Article 12 (pro-
hibition of spraying all forms of asbestos); Article 14 (adequate la-
belling of the product and the provision of information to the work-
ers concerned); Article 18 (protective measures concerning
workers’ clothing); Article 19 (risk-free elimination of waste con-
taining asbestos and protection of the environment); and Article 22
(promotion of information, dissemination and education). In their
opinion, the violation of Article 22 came close to a premeditated
criminal act and the Government must react quickly to remedy the
situation, following the example of Slovenia which, confronted with
similar problems, had succeeded in adopting the necessary mea-
sures. The progress referred to by the Government turned out to be
insufficient. Every 20 days, a person died from the consequences of
the irresponsible way asbestos was being handled. In addition to
financial compensation, the Government should adopt mandatory
legislative measures that would put an end to this very serious and
unacceptable situation. To this end, they suggested that the Gov-
ernment should request technical assistance from the ILO.

The Worker member of the Netherlands noted that this was a
terrible case and wished to be quite blunt in his remarks. While he
considered the behaviour of the enterprise concerned as irresponsi-
ble, it was the Government that was responsible for the implemen-
tation of the Convention. Even though the Government talked
about its intention to change its legislation to conform to EU legis-
lation, this deplorable practice of exposure to asbestos at the work-
place had continued for a few years. He noted the difficulties en-
countered in eliminating this dangerous situation and urged the
Committee of Experts to closely monitor it by more frequent exam-
inations than the five years of the normal reporting cycle, irrespec-
tive of the proposed governmental intention to conform to EU
standards. Conforming to the much stricter EU standards in law
and in practice would take the country many years. He also thought
that other provisions of the Convention such as Articles 4, 5, 11, 17
and 21 should probably be invoked in this case. He emphasized the
fact that it was not only the protection of workers in the production
and use of asbestos-containing products that had to be resolved, but
also the work situations involving maintenance, repair and demoli-
tion work. He recalled the enormity of present and future exposure
of workers in the countries in the region where asbestos had been
used extensively in many products and structures and more particu-
larly in buildings and infrastructure that were now being gradually
demolished and repaired. He wondered how many other factories
in Croatia were making these products and how many other coun-
tries were in the same situation as Croatia where in the future many
more people would die eventually of asbestos-related cancers
which usually were diagnosed some 40 years after exposure.

Another Government representative thanked the members of
the Committee who had made comments and assured them that
they would be helpful in solving the problems under discussion.
He gave a few details and figures in response to some of the ques-
tions raised during the discussion. Concerning the concentration
levels of asbestos dust at the workplace in question, he cited fig-
ures to indicate that the concentration levels of asbestos dust at
the workplace in question had significantly diminished. He gave
indications of improvements in the conditions of transport, deliv-
ery, storage, handling, disposal of asbestos and asbestos-contain-
ing products. He stated that appropriate personal protective
clothing and equipment was being furnished, washed and stored
correctly. Proper washing facilities were also provided. The re-
quired information on the dangers and means of protection were
provided including the production of relevant brochures and the
organization of lectures on the subject. He said his Government
was well aware of the seriousness of the situation and of its re-
sponsibility in the matter. The fact that it was one of only 26 coun-
tries to have ratified this Convention was proof of such awareness.
The fact that it had set up a multidisciplinary working group that
included the employers and the workers in order to deal with the
question was another. He recalled the demanding nature of the
task of adjustment to the EU standards, including in this domain
of occupational safety and health. He agreed that the example of
what had been done in the neighbouring country of Slovenia was
what they sought to emulate but it had to be recalled that Slovenia
was in a better position in the matter due to its higher level of
development. He assured the Committee that his Government
would do its utmost, with the collaboration of all, including the
workers and employers, to solve this serious problem that was
also detrimental to the touristic region where the enterprise was
located. He indicated that his Government would be requesting
the technical assistance of the ILO on the matter.

The Worker members considered that the discussion and what
was at stake in this case were sufficiently clear. They reiterated that
the Government could request the technical assistance from the
Office.
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The Employers members recalled that people had already been
seriously affected by asbestos. They hoped that help would soon be
provided to those concerned. They reiterated that the issue here
was compliance with Convention No. 162 irrespective of the ex-
press intention to meet European standards. Obligations resulting
from this Convention should be met as soon as possible. They
pointed out that accepting technical assistance would be the right
way to go.

The Committee took note of the information communicated by
the Government representative of Croatia, who recognized the se-
riousness of the situation, as well as of the subsequent discussions.
The Committee took careful note of the information provided by
the Government, in particular on the multidisciplinary working
group that dealt with the exposure of workers to asbestos, and on
the ongoing revision of the laws and regulations concerning the
management and the handling of waste containing asbestos. The
Committee expressed the hope that the Government would modify
as urgently as possible the legislation and adapt it to EU standards
so as to ensure the application of the Convention in this regard.
Given that the Convention was essential to the workers of this sec-
tor, it should not only be applied in law but also in practice. The
Committee requested the Government to adopt adequate mea-
sures in coordination and cooperation with the most representative
organizations and other people concerned, with respect to health
risks due to the exposure to asbestos as well as preventative and
monitoring measures. The Committee took note of the interest of
the Government in receiving technical assistance from the Office
and it hoped that a request would be made along those lines.

Convention No. 169: Indigenous and Tribal Peoples, 1989

Paraguay (ratification: 1993).The Government representative
(Deputy Minister of Labour and Social Security) stated that in his
country there are 483 indigenous communities, of which 330 were
registered; 68 per cent of them owned their land. In order to distrib-
ute more land to those communities, the Government could either
buy this land directly or expropriate it on the basis of an evaluation.
The redistribution of the lands to the communities had run into dif-
ficulties because of the lengthy process of evicting the farmers and
of the opposition of the individual landowners to the expropriation
procedures. The speaker indicated that 200.000 hectares of land still
needed to be bought and distributed in the western region of the
country and 40.000 hectares in its eastern region.

Referring to the complaint submitted to the Inter-American
Commission on Human Rights concerning the situation of the in-
digenous communities in Chaco Paraguayo, he indicated that the
Government was seeking an amicable solution by means of dia-
logue, which, regretfully, had not yet taken place. Together with the
Paraguayan Indigenous Institute (INDI), the Government had
elaborated a plan of action to analyse the situation and to take mea-
sures to find solutions to problems affecting indigenous communi-
ties. Also, a strategic plan had been elaborated in September 2002
with the representatives of the indigenous communities and would
be presented to the Government when it would assume power on
15 August 2003. Referring to the complaint of the World Confeder-
ation of Labour of October 1997 concerning the labour conditions
of members of indigenous communities in Chaco Paraguayo, the
speaker stated that it was not possible to undertake labour inspec-
tions because of distance. It would take two to three days for the
inspectors to reach the ranches mentioned in the complaint and the
inspections could be further obstructed by the fact that members of
the indigenous communities worked only sporadically and did not
reside in this area.

The draft law mentioned in the observation of the Committee of
Experts was before the Senate but had not yet been considered.
The Government representative recognized the failure of the Exec-
utive Power to have consultations with the indigenous communi-
ties, but pointed out that a second draft law has been presented to
the Chamber of Deputies, which had indeed been elaborated in
consultation with the representatives of the indigenous communi-
ties and, with the change of Government in August 2003, the first
draft was surely to be withdrawn.

The Worker members indicated that, in Latin America alone,
the indigenous population was currently estimated at 30 to 40 mil-
lion persons. Convention No. 169, which contained detailed and
complete standards, represented a significant advance for the rights
of indigenous peoples. The Office should encourage those Mem-
bers that considered themselves in a position to apply its provisions
to ratify the Convention. The Convention only guaranteed a mini-
mum set of rights and obligations and ratifying States should seek
to provide increased protection. The objective of this Convention
was to recognize the collective cultural and social identity of these
peoples and to guarantee their participation in the elaboration of

public policy on matters of concern to them. Self-determination
constituted in this respect a precondition for the complete and full
exercise of the right of indigenous peoples to preserve and pass on
their cultural identity. The main point, therefore, was that the legal
system that governed and regulated, for example, indigenous terri-
tories, the employment conditions, vocational training and training
in crafts, was in conformity with the first twelve Articles of the Con-
vention.

The Government of Paraguay had limited itself to providing ge-
neric and insufficient replies to the supervisory bodies of the ILO. It
had neither supplied a detailed first report nor the information re-
quested by the Committee of Experts. Despite the absence of infor-
mation from the Government, they could still observe several prob-
lems in the application of the Convention. The Committee of
Experts had noted that in the region of Chaco where the indigenous
population represented 60 per cent of the population, land that offi-
cially belonged to the indigenous peoples constituted 1.8 per cent.
This land situation was fundamentally unjust. In this respect, the
NGO Tierraviva, referred to in the communication from the Na-
tional Federation of Workers (CNT) to the Committee of Experts,
was examining three complaints that had been lodged with the In-
ter-American Commission on Human Rights. These complaints
concerned the indigenous communities of Xakmok Kásek, Sawo-
hyamaxa, and Yakye Axaseules. In all three cases the communities
had been unsuccessfully presenting their claims, for several years
now, about a part of the land of their ancestors to the competent
national authorities or the courts. It was important to point out that
CNT had informed the Committee of Experts of violations of Con-
vention No. 29 in the Chaco region. It had been suggested to the
Government to carry out inspection visits at properties in the re-
gion. However, it appeared from the statement of the Government
representative that these inspection visits had not taken place.

In respect of Articles 2, 6 and 33 of the Convention dealing with
the participation by and consultations with the indigenous peoples
on matters that could concern them, it appeared from the statement
of the Government representative that the consultations with the
indigenous peoples on the draft law aimed at replacing the Para-
guayan Indigenous Institute (INDI) and which had already been
submitted to the Assembly by the Executive, had not yet taken
place. According to CNT, the body that was intended to replace
INDI would have less powers and functions than INDI. By weaken-
ing this body, the possibilities for the Government to develop a co-
ordinated and systematic action in accordance with Article 2 of the
Convention were significantly reduced. This could worsen the situ-
ation of indigenous peoples in Paraguay even more.

In respect of the application of Article 3 of the Convention deal-
ing with the relative enjoyment of human rights and fundamental
freedoms without hindrance or discrimination as well as without
discrimination of female members of these peoples, information
provided by the Government representative on the complaints al-
leging discrimination and their resolution could not permit to clari-
fy the situation.

Article 32 of the Convention dealt with contacts and coopera-
tion between indigenous and tribal peoples across borders. It would
be desirable for the Committee of Experts and for the Office to
encourage the establishment of international cooperation between
Paraguay, Argentina and Brazil in a way that would permit the
communities in one or the other countries to be in contact and thus
to be in a better situation to preserve their collective identity.

In conclusion, there was a need to insist that Paraguay did not
respect its elementary obligations of supplying a detailed first re-
port and of replying to the comments of the Committee of Experts.
If this country was facing problems in this regard, it could request
the technical assistance of the Office as well as other multilateral
bodies that could certainly provide it with technical and financial
support. A mission should be sent to Paraguay in order to enable
the Office to provide technical assistance based on an evaluation
made on site.

The Employer members noted that this case was new in this
Committee despite related observations made by the Committee of
Experts in the past. They noted that in this case it was obvious that
there were problems of communication as the requested informa-
tion had not been submitted and concrete questions asked were not
answered. This would point to an apparent negative attitude to-
wards obligations resulting from this Convention on the part of the
Government of Paraguay. They agreed with the statement made by
the Worker members and added that with reference to paragraph 3
of the observation made by the Committee of Experts, the repeal of
the Indigenous Communities Charter, adopted by Law No. 904/81,
and consequently the abolishing of the Paraguayan Indigenous In-
stitute (INDI) constituted serious setbacks as well as a violation of
article 6 of the Convention, the meaning and purpose of which had
been appropriately highlighted in the observation of the Commit-
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tee of Experts. They regretted that the statement of the representa-
tive of the Government of Paraguay did not indicate the future
steps it intended to take to overcome this non-compliance and stat-
ed that the Government should be requested to do so. With refer-
ence to the observation of the Committee of Experts contained in
paragraph 5 concerning the communication sent by the World Con-
federation of Labour (WCL) in October 1997 under Convention
No. 29, indicating that the working conditions of indigenous per-
sons in ranches suggested an extensive practice of forced labour,
they noted the comments of the representative of the Government
of Paraguay concerning the legal and administrative measures tak-
en in 2000 in this regard, and in particular those concerning inspec-
tions. However, the statement of the Government representative
seemed to suggest that inspections were not effectively being con-
ducted. Therefore, it would seem necessary for the national author-
ities to take new measures to solve the problem without delay. De-
spite the long speech by the representative of the Government of
Paraguay, it did not contain precise elements in reply to the obser-
vation of the Committee of Experts. They asked the Government
of Paraguay to indicate what measures it intended to take with a
view to complying fully with the provisions of Convention No. 169.
They had the impression from the statement of the representative
of the Government of Paraguay that it wanted to present itself as
being powerless against external factors. They wished to remind the
Government of its responsibility to take appropriate legal and ad-
ministrative action. They considered that full and substantial in-
formation was needed as regards action already taken or intended
to be taken by the Government of Paraguay.

The Worker member of Paraguay indicated that in Paraguay – a
bilingual country where the population spoke Guaraní and Spanish
and where approximately 90,000 pure indigenous peoples were liv-
ing – there were grave violations against the indigenous ones on a
daily basis. They had been removed from their natural environment
and they were condemned to live almost destitute. There also exist-
ed a subtle practice of extermination. He added that for these rea-
sons Paraguayan workers joined the criticisms that had been made
in this regard and demanded that the ILO Conventions on the mat-
ter be respected and that the necessary mechanisms be found to
respect in full the human rights of all citizens, without any exclusion
and discrimination. The Worker member stated that the indigenous
communities were persecuted within and expelled from their envi-
ronment by landowners and business people belonging to the Moon
sect. In November 2002, an indigenous man, Bernardo Rojas, ac-
companied by his son Ruben Rojas, disappeared. He further stated
that the enterprise Carlos Casado had recently sold 700,000 hect-
ares of land to the Moon sect in the town of Puerto Casado, includ-
ing the settlers of this town who lived in this area for many years.
The companies of this sect did not accept any trade unions and
therefore violated ILO Conventions Nos. 29, 87, 98, 111, 169
and 182.

The speaker added that in 1998, Pope John-Paul II had visited
the town of Mariscal Estigarribia in Chaco where he had spoken
with the indigenous communities. The Pope had called upon the
authorities to respect the culture, the beliefs and the identity of the
indigenous communities and to end the violations and discrimina-
tion they suffered. The Worker member mentioned that it was in-
conceivable that in a country of 406,572 kms the environment of
indigenous communities could not be respected and that together
with the peasants they had to continue fighting for the their land
that was guaranteed to them by the national Constitution and the
ILO Conventions. He added that the members of the indigenous
communities where wandering around in the capital Asuncion,
where they were starving, taking drugs and prostituting themselves,
and abandoned by the authorities – children, young people and
adults alike. He expressed his solidarity with all the aboriginal peo-
ples in the Americas and especially those from Latin America and
the Caribbean who were fighting to preserve their identity, their
ethnicity and their human condition subject to rights and obliga-
tions. He trusted that as a result of the examination of this case be-
fore the Committee, the necessary measures would be taken.

The Worker member of Venezuela expressed her preoccupa-
tions with the violations of the human rights of the indigenous com-
munities in Paraguay. The reports of the Committee of Experts and
of this Committee had established failure of the Government to
comply with its obligation to consult indigenous communities.

She expressed concern with the lack of information concerning
the complaint of the WCL in relation to the Forced Labour Con-
vention, 1930 (No. 29), which pointed to ill-treatment of indigenous
workers in certain ranches and to irregularities in the payment of
their wages, as well as with the possible elimination of INDI. The
speaker hoped that the Government of Paraguay would assume its

responsibilities in relation to the protection of the rights of the in-
digenous persons.  These peoples were not only the historical heri-
tage of Latin America, but part of the reality of the world of work,
which should be respected. She expressed interest in the technical
assistance of the Office in relation to the operation of the tripartite
commission under the new Government.

The Worker member of Uruguay expressed his preoccupation
with the non-observance by the Government of Paraguay of the
provisions of Article 6 of the Convention, which had been recog-
nized by the Government representative, as well as with the exist-
ence of the project to dissolve the INDI. Referring to the allega-
tions of the WCL of October 1997, he expressed his concern  that,
as stated by the Government representative, no inspections in fact
had been carried out in the ranches concerned because of the diffi-
culty of access, and expressed his doubts as to the Government’s
actions to improve fundamental aspects of the life of the indigenous
communities.

The Government representative stated that the main problem in
this case consisted of the lack of information. Following the strate-
gic plan of the Government elaborated in September 2002 by the
Ministry of Education and Culture and the INDI, the strong and
weak points of the institutions would be analysed and coordination
would be ensured of actions in favour of indigenous communities.
Thematic planning by subject area was realized and a study group
in land and natural resources dealt with these questions in all social
sectors including the indigenous communities. There was also a
Plan of Action of May 2003 for the term of seven years, the financ-
ing and the final evaluation of which had been provided for. The
speaker indicated that the company Puerto Casado mentioned in
the discussion was now named Victoria SA and he himself had visit-
ed it following the complaints concerning obstruction to the cre-
ation of trade union organizations, which had led to a judicial inves-
tigation and the Government’s proposal to find a negotiated
solution. The inter-institutional commission had been set up by the
Defensoria del Pueblo with a view to study this case by the Worker
member of Paraguay.

The Government representative stated that the Government
would accept the technical assistance of the Office. There should be
a coordinated effort of various institutions and NGOs. Budgetary
means, however, were insufficient due to the economic recession
suffered by his country. The speaker promised to present in writing
the actions taken by the Government on the issues in question.

The Employer members referred to the final statement of the
representative of the Government of Paraguay and regretted again
that information necessary for the appropriate examination of this
case and for reaching conclusions in this Committee had not been
submitted.

The Worker members stated that the explanations given by the
Government representative confirmed the long list of problems in
the application of the Convention. Taking into account the fact that
the Government had not communicated a first detailed report, its
next report should imperatively be detailed. It would be appropri-
ate if the Office provided technical support to the Government in
organizing a technical mission to the areas concerned.

The Committee took note of the statements made by the Gov-
ernment representative and the discussions that had followed. It
also noted that the comments of the Committee of Experts re-
ferred in particular to the lack of information on all the questions
formulated by the Committee in its previous comments, which
primarily related to the practical application of the Convention.
The Committee took note that the comments of the Committee of
Experts and the statements of certain members had raised the
lack of a reply by the Government to the very serious allegations
concerning the application of the Convention formulated by the
workers’ organizations. The Committee reminded the Govern-
ment that non-compliance with the obligations arising from article
22 of the Constitution hampered the effectiveness with which the
supervisory mechanism of the Organization was able to verify the
manner in which the provisions of ratified Conventions had been
applied. For the said reasons and taking note of detailed informa-
tion communicated by the Government during the Conference,
the Committee urged the Government to take all necessary ef-
forts to adopt measures that would enable it to send on a regular
basis, in its next reports, the information requested by the Com-
mittee of Experts, including on its comments on the allegations
formulated by the workers’ organizations in relation to the appli-
cation of the Convention. The Committee noted the Govern-
ment’s request for technical assistance by the Office to collabo-
rate, together with the organizations concerned, to achieving
compliance with the Convention, and asked the Office to do its
very best to provide this assistance.
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II. OBSERVATIONS AND INFORMATION CONCERNING THE APPLICATION OF CONVENTIONS
IN NON-METROPOLITAN TERRITORIES

(ARTICLES 22 AND 35 OF THE CONSTITUTION)

A. Information concerning Certain Territories

Written information received up to the end of the meeting of the
Committee on the Application of Standards1

Netherlands (Aruba). Since the meeting of the Committee of
Experts, the Government has sent replies to all of the Committee’s
comments.

United Kingdom (British Virgin Islands). Since the meeting of
the Committee of Experts, the Government has sent replies to all
of the Committee’s comments.

United Kingdom (St Helena). Since the meeting of the Commit-
tee of Experts, the Government has sent replies to all of the Com-
mittee’s comments.

1 The list of the reports received is to be found in Part Two: IIB of the Report.
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III. SUBMISSION TO THE COMPETENT AUTHORITIES OF THE CONVENTIONS
AND RECOMMENDATIONS ADOPTED BY THE INTERNATIONAL LABOUR CONFERENCE

(ARTICLE 19 OF THE CONSTITUTION)

Observations and Information

(a) Failure to submit instruments to the competent authorities

The Worker members recalled that this obligation constituted a
fundamental element of the ILO system. It allowed for the rein-
forcement of the links between the Organization and the national
authorities, the promotion of the ratification of Conventions and
the encouragement of a tripartite dialogue at the national level.
This was emphasized a few years ago, by this Committee in the
course of the discussion on the General Survey on tripartite consul-
tation. On this occasion, the Committee of Experts had specified
the nature and modalities of this obligation and had insisted on the
fact that submission did not imply for governments an obligation to
propose the ratification of Conventions that were under consider-
ation. The significant delay accumulated by certain countries and
the difficulties that might arise in overcoming this delay were worri-
some. The Committee must insist that governments should respect
this obligation and must recall the possibility of seeking the techni-
cal assistance of the ILO.

The Employer members stated that the obligation to submit the
Conventions and Recommendations adopted by the International
Labour Conference to their respective national competent authori-
ties should have gone without saying in democratic States. Consid-
ering that this constitutional obligation did not contain the addi-
tional obligation to ratify or even to recommend the ratification of
Conventions, and in comparison with the situation in the past
where more less-democratic States had existed, it was even more
surprising that today a great number of democratic States did not
fully comply with this obligation. They hoped that the situation
would improve.

A Government representative of Cambodia reiterated his com-
ments on the lack of qualified personnel within the Ministry of So-
cial Affairs, Labour, Vocational Training and Youth Rehabilitation
(MOSALVY) and indicated that MOSALVY would speed up the
process of submission of Conventions and Recommendations to
the competent authorities and build up the capacity of its staff. The
delegation of Cambodia requested technical assistance from the
Office in order to accomplish this task.

A Government representative of Latvia explained that on
10 July 2002, the National Tripartite Cooperation Council had sup-
ported the ratification of ILO Conventions Nos. 29, 138, 182 and
183. These Conventions were not, however, submitted to Parlia-
ment because they were not translated into the Latvian language.
This was also a major hurdle in fulfilling obligations under article 19
of the ILO Constitution. The Government of Latvia expected that
the implementation of a project designed to provide assistance for
the translation of ILO Conventions and Recommendations into the
Latvian language, with the cooperation of the ILO Regional Office
for Europe and Central Asia, will help in fulfilling its commitments
under article 19 of the ILO Constitution. He drew the attention of
the Committee to a mistake on page 718 of Report II (Part 1A) of
the Committee of Experts. In the paragraph on Latvia, there was a
reference to “Seimas”, which was the name for the Parliament of
the Republic of Lithuania. The Parliament of the Republic of
Latvia was called “Saeima”.

A Government representative of Sierra Leone reiterated his
earlier explanations and appealed for technical assistance from the
ILO in training the new labour officers of his Government to better
carry out their functions.

The Employer members referred to the statements made by
governments on the reasons for their non-compliance with their
constitutional obligations. They expressed the hope that these gov-
ernments will submit the adopted instruments in the future, and in-
dicated that there will be rising difficulties and increased workload
for the national authorities if submissions were further postponed.
They made it clear that the issue was not primarily ratification. It
was rather to inform national authorities about instruments adopt-
ed at the International Labour Conference. They recommended
that the member States concerned should be highlighted in the gen-
eral part of the report of the Committee.

The Worker members agreed with the comments made by the
Employer members; the procedure of submission should in fact not
pose problems in a democratic country. It was hoped that the situa-
tion would improve and that the ILO instruments adopted would
be submitted to the competent authorities in the member States.

The Committee took note of the information and explanations
provided by the Government representatives. The Committee
also noted the specific difficulties mentioned in order to meet this
obligation. The Committee expressed the firm hope that the coun-
tries cited, in particular, Afghanistan, Armenia, Cambodia, Co-
moros, Haiti, Kyrgyzstan, Lao People’s Democratic Republic,
Latvia, Sao Tome and Principe, Sierra Leone, Solomon Islands,
Somalia, Turkmenistan and Uzbekistan, would transmit in the
near future information on the submission of Conventions, Rec-
ommendations and Protocols to the competent authorities. The
Committee expressed great concern over the delay or lack of sub-
mission and the increase in the number of these cases. In this re-
spect, the Committee recalled that the ILO was in a position to
provide technical assistance so that this obligation – essential to
the effectiveness of standards-related activities – could be met.
The Committee decided to mention all these cases in the appro-
priate section of its General Report.

(b) Information received

Grenada. The ratification of Convention No. 182 was registered
on 14 May 2003.

Kazakhstan. The ratification of convention No. 182 was regis-
tered on 26 February 2003.

Suriname. The Government provided detailed information on
the submission to the National assembly, on 27 May 2003, of the
instruments adopted by the International Labour Conference at
the sessions held between 1994 and 2001 (81st to 89th Sessions).

Syrian Arab Republic. The Government provided information
on the submission to the Presidency of the People’s Council (Majlis
al-Chaab), on 29 May 2003, of the instruments adopted by the Inter-
national Labour Conference at its 88th and 89th Sessions (May-
June 2000, June 2001).
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IV. REPORTS ON UNRATIFIED CONVENTIONS AND RECOMMENDATIONS
(ARTICLE 19 OF THE CONSTITUTION)

(a) Failure to supply reports on unratified Conventions and on
Recommendations for the past five years

The Worker members indicated that article 19 of the ILO Con-
stitution stipulated that member States had to communicate reports
on unratified Conventions and on Recommendations. These re-
ports served as a basis for the drafting of the General Survey and
they also offered an overview of the obstacles to ratification en-
countered by member States. It also allowed the examination of the
relevance of Conventions to the economic and social conditions.
This year, the Committee had received 55.29 per cent of reports re-
quested and 25 countries had not met this obligation for the last five
years.

The Employer members referred to the statement made by the
Worker members and to paragraph 136 of the CEACR report.
They highlighted that only a very low number of the reports due
(55 per cent) for the latest General Survey had been received.
Moreover, member States cited in this paragraph of the report of
CEACR had not submitted reports for the preparation of General
Surveys for the last five years. They stressed that the purpose of
General Surveys was to provide information on the general applica-
tion of a specific Convention and its related Recommendation and
to identify obstacles to ratifications in order to better prepare fol-
low-up action by the Organization. As long as member States did
not comply with these obligations appropriate steps to improve the
situation could not be taken. They were emphatic in requesting that
member States should meet their obligations in the future in their
own interest.

A Government representative of Fiji indicated that, as regards
the reports now requested under Conventions Nos. 122 and 142 and
Recommendations Nos. 169 and 189, the reports would be submit-
ted to the secretariat shortly. He explained that the delays in sub-
mitting the reports were due to several reasons. Priority was given
to reporting obligations for ratified Conventions. Fiji had ratified 24
Conventions and first reports for four of these Conventions would
be due next year. He indicated that his Government had started
work on these reports already. He stated that his Government be-
lieved that it had made significant progress in meeting its reporting
obligations in respect of ratified Conventions. He drew the Com-
mittee’s attention to paragraph 107 of the General Report and to
the table immediately below this paragraph where Fiji was listed as
one of the 24 countries about which the Committee of Experts had
expressed satisfaction about certain measures taken by the Govern-
ment. He recalled that Fiji was one of the 24 individual cases listed
for detailed examination at the last session. It was no longer on that
list, and it was regarding the Convention discussed last year (Con-
vention No. 98) that the Committee of Experts had expressed its
satisfaction. He stated that, as shown in Appendix I of the General
Report, Fiji was requested to submit 19 reports on Conventions it
had ratified. He said Fiji had met its obligations and had submitted
all 19 reports. He regretted that the true picture was not reflected in
Appendix II of the General Report because it was indicated that six
reports were not received. He reiterated that priority was given to
first reports, in particular on Conventions Nos. 144 and 169, first
reports for which had been received by the Office as noted in docu-
ment D.7. He indicated that early this year, the Ministry of Labour
was restructured and consequently there was a shortage of staff
dealing with reporting obligations on ILO Conventions. New staff
was being trained to take on added responsibilities. In addition he
indicated that during the early part of this year, technical assistance
from the ILO was approved but it did not materialize due to SARS
and the embargo on ILO staff travel. After discussion, this would
be implemented in September this year and would assist the La-
bour Ministry in organizing public awareness-raising workshops on
ILO Conventions, staff training and reporting obligations on ILO
Conventions. It would also assist Fiji in drafting its new Industrial
Relations Bill and in adopting the necessary changes and ensuring
conformity of national law and practice with the provisions of ILO
Conventions. He concluded by assuring the Committee that his
Government was treating its reporting obligations seriously and

with full commitment despite its limited resources. He hoped that
there would be compliance with their reporting obligations in a
more timely manner both for ratified and unratified Conventions.

A Government representative of Guinea once more indicated
the commitment of his Government to undertake all efforts to be in
conformity with its international obligations as soon as possible.

A Government representative of Equatorial Guinea reiterated
that his Government assumed responsibility for the failure to com-
ply with this obligation and indicated that all the reports on unrati-
fied Conventions would be provided in the near future.

A Government representative of Mongolia apologized for her
Government’s non-compliance with its reporting obligations and
also expressed its concern over the backlog accumulated in this re-
gard. She drew the Committee’s attention to the difficulties in trans-
lating lengthy ILO Conventions and Recommendations, reports,
documents and questionnaires and in informing the constituents
properly about them. She hoped for continued ILO technical assis-
tance to enable her Government to increase its capacity in this re-
gard.

A Government representative of the United Republic of Tanza-
nia regretted the late submission of reports by her Government and
indicated that these would be submitted before the end of the Con-
ference. She said that her Government had been doing its best to
meet these obligations and that reports on the fundamental instru-
ments had been sent to the ILO. She attributed the difficulties in
meeting these obligations to lack of capacity in her Ministry and
stated that the Ministry was being restructured. She indicated a de-
sire for ILO technical assistance to train the new staff of her Minis-
try.

The Employer members finally stated that reports for General
Surveys were normally limited to one Convention and a supple-
mental Recommendation and did not require many resources for
preparation. They urged member States to submit already this year
the reports needed to prepare the next General Survey. They re-
called that the issue was not to make up for past failures but to send
future reports on time. They noted that all the member States that
had commented on their non-compliance promised to meet their
obligations in the future. They hoped that in future sessions such a
long discussion on non-compliance by member States with their
constitutional obligations would become obsolete.

The Worker members observed that the statements of the differ-
ent Government representatives had not revealed any new ele-
ments as regards the reasons for non-respect of this obligation. The
Committee must insist that these governments fully respect this
constitutional obligation in order to allow the Committee of Ex-
perts to carry out complete and detailed General Surveys.

The Committee took note of the information and explanations
provided by the Government representatives. It emphasized the
importance attached to the constitutional obligation to communi-
cate reports on unratified Conventions and Recommendations.
The Committee insisted on the fact that all member States had to
fulfil their obligations in this regard and expressed the firm hope
that the governments of Afghanistan, Bosnia and Herzegovina,
Democratic Republic of the Congo, Equatorial Guinea, Georgia,
Grenada, Guinea, Iraq, Liberia, Mongolia, Saint Vincent and the
Grenadines, Sao Tome and Principe, Sierra Leone, Solomon Is-
lands, United Republic of Tanzania, The former Yugoslav Republic
of Macedonia, Turkmenistan, Uganda and Uzbekistan, would in
the future respect their obligations under article 19 of the Constitu-
tion. The Committee decided to mention these cases in the appro-
priate section of its General Report.

(b) Information received

Bahamas. Since the meeting of the Committee of Experts, the
Government has sent reports on unratified Conventions and Rec-
ommendations.

Lao People’s Democratic Republic. Since the meeting of the
Committee of Experts, the Government has sent reports on unrati-
fied Conventions and Recommendations.
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Nigeria. Since the meeting of the Committee of Experts, the
Government has sent reports on unratified Conventions and Rec-
ommendations.

Saint Lucia. Since the meeting of the Committee of Experts, the
Government has sent reports on unratified Conventions and Rec-
ommendations.

(c) Reports received on unratified Convention No. 95 and Rec-
ommendation No. 85 as of 19 June 2003.

In addition to the reports listed in Appendix I on page 303 of the
Report of the Committee of Experts (Report III, Part1B), reports
have subsequently been received from the following countries:
Bangladesh, Iceland, Jamaica, Papua New Guinea, Saint Kitts and
Nevis.
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Afghanistan

Part One: General report, paras. 171, 173, 176, 180, 199
Part Two: I A (a), (c)
Part Two: III (a)
Part Two: IV (a)

Armenia

Part One: General report, paras. 171, 173, 174, 200
Part Two: I A (a), (b)
Part Two: III (a)

Azerbaijan

Part One: General report, paras. 176, 199
Part Two: I A (c)

Belarus

Part One: General report, paras. 190, 196
Part Two: I B, No. 87

Belize

Part One: General report, paras. 174, 200
Part Two: I A (b)

Bosnia and Herzegovina

Part One: General report, paras. 180, 199
Part Two: IV (a)

Cambodia

Part One: General report, paras. 171, 174, 176
Part Two: I A (b), (c)
Part Two: III (a)

Cameroon

Part One: General report, para. 191
Part Two: I B, No. 87

Cape Verde

Part One: General report, paras. 174, 176, 199
Part Two: I A (b), (c)

Chad

Part One: General report, paras. 174, 176
Part Two: I A (b), (c)

Colombia

Part Two: I B, No. 87

Comoros

Part One: General report, paras. 171, 176, 200
Part Two: I A (c)
Part Two: III (a)

Congo

Part One: General report, paras. 174, 176, 199
Part Two: I A (b), (c)

Croatia

Part Two: I B, No. 162

Cuba

Part Two: I B, No. 87

INDEX BY COUNTRIES TO OBSERVATIONS AND INFORMATION CONTAINED IN THE REPORT

Democratic Republic of the Congo

Part One: General report, paras. 180, 199
Part Two: IV (a)

Denmark

Part One: General report, paras. 173, 176
Part Two: I A (a), (c)

Djibouti

Part One: General report, para. 176
Part Two: I A (c)

Ecuador

Part Two: I B, No. 153

Equatorial Guinea

Part One: General report, paras. 173, 174, 176, 180
Part Two: I A (a), (b), (c)
Part Two: IV (a)

Ethiopia

Part One: General report, para. 176
Part Two: I A (c)
Part Two: I B, No. 87

France

Part One: General report, para. 176
Part Two: I A (c)

Georgia

Part One: General report, paras. 180, 199
Part Two: IV (a)

Grenada

Part One: General report, paras. 180, 200
Part Two: IV (a)

Guatemala

Part Two: I B, No. 98

Guinea

Part One: General report, paras. 176, 180
Part Two: I A (c)
Part Two: IV (a)

Haiti

Part One: General report, paras. 171, 176
Part Two: I A (c)
Part Two: III (a)

India

Part Two: I B, No. 29

Islamic Republic of Iran

Part Two: I B, No. 111

Iraq

Part One: General report, paras. 176, 180, 200
Part Two: I A (c)
Part Two: IV (a)

Kenya

Part Two: I B, No. 138
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Kyrgyzstan

Part One: General report, paras. 171, 173, 174, 176, 200
Part Two: I A (a), (b), (c)
Part Two: III (a)

Lao People’s Democratic Republic

Part One: General report, paras. 171, 200
Part Two: III (a)

Latvia

Part One: General report, paras. 171, 176
Part Two: I A (c)
Part Two: III (a)

Liberia

Part One: General report, paras. 173, 174, 176, 180
Part Two: I A (a), (b), (c)
Part Two: IV (a)

Libyan Arab Jamahiriya

Part One: General report, paras. 176, 192
Part Two: I A (c)
Part Two: I B, No. 118

Malaysia

Part One: General report, para. 176
Part Two: I A (c)

Mauritania

Part One: General report, para. 193
Part Two: I B, No. 29

Mongolia

Part One: General report, para. 180
Part Two: IV (a)

Myanmar

Part One: General report, paras. 188, 194, 196
Part Two: I B, No. 87
Part Three: No. 29

Niger

Part One: General report, para. 176
Part Two: I A (c)

Pakistan

Part Two: I B, No. 98

Panama

Part Two: I B, No. 87

Papua New Guinea

Part One: General report, para. 176
Part Two: I A (c)

Paraguay

Part One: General report, para. 176
Part Two: I A (c)
Part Two: I B, No. 169

Portugal

Part Two: I B, No. 122

Saint Vincent and the Grenadines

Part One: General report, paras. 180, 200
Part Two: IV (a)

Sao Tome and Principe

Part One: General report, paras. 171, 176, 180
Part Two: I A (c)
Part Two: III (a)
Part Two: IV (a)

Serbia and Montenegro

Part Two: I B, No. 87

Sierra Leone

Part One: General report, paras. 171, 173, 176, 180, 199
Part Two: I A (a), (c)
Part Two: III (a)
Part Two: IV (a)

Solomon Islands

Part One: General report, paras. 171, 173, 176, 180, 200
Part Two: I A (a), (c)
Part Two: III (a)
Part Two: IV (a)

Somalia

Part One: General report, paras. 171, 199
Part Two: III (a)

Tajikistan

Part One: General report, paras. 174, 176, 199
Part Two: I A (b), (c)

United Republic of Tanzania

Part One: General report, para. 180
Part Two: IV (a)

The former Yugoslav Republic of Macedonia

Part One: General report, paras. 173, 180, 200
Part Two: I A (a)
Part Two: IV (a)

Turkmenistan

Part One: General report, paras. 171, 173, 174, 180, 200
Part Two: I A (a), (b)
Part Two: III (a)
Part Two: IV (a)

Uganda

Part One: General report, paras. 176, 180, 199
Part Two: I A (c)
Part Two: I B, No. 81
Part Two: IV (a)

Ukraine

Part Two: I B, No. 95

United Arab Emirates

Part Two: I B, No. 29

United Kingdom

Part One: General report, para. 176
Part Two: I A (c)

Uruguay

Part Two: I B, No. 131

Uzbekistan

Part One: General report, paras. 171, 173, 174, 180, 200
Part Two: I A (a), (b)
Part Two: III (a)
Part Two: IV (a)

Venezuela

Part Two: I B, No. 87

Viet Nam

Part One: General report, para. 176
Part Two: I A (c)

Zambia

Part One: General report, paras. 174, 176, 199
Part Two: I A (b), (c)

Zimbabwe

Part One: General report, para. 195
Part Two: I B, No. 98
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