Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

119th Session Judgment No. 3442

THE ADMINISTRATIVE TRIBUNAL,

Considering the second complaint filed by Mr R.MG.V. against
the Organisation for the Prohibition of Chemical &yens (OPCW)
on 16 August 2012 and corrected on 21 November,20220PCW'’s
reply of 13 March 2013, the complainant's rejoindeaf
20 June and the OPCW'’s surrejoinder of 26 Septe2®E3,;

Considering the third complaint filed by the conipéat against
the OPCW on 8 October 2012 and corrected on 17 eee 2012,
the OPCW's reply of 25 March 2013, the complainam&joinder of
1 July and the OPCW's surrejoinder of 7 October201

Considering the fourth complaint filed by the coaipant against
the OPCW on 2 May 2013 and corrected on 29 AudhstOPCW's
reply of 20 December 2013, the complainant’s rejeirof 8 April 2014
and the OPCW'’s surrejoinder of 11 July 2014;

Considering Articles Il, paragraph 5, and VII oétBtatute of the
Tribunal,

Having examined the written submissions and decmedo hold
oral proceedings, for which neither party has aguli

Considering that the facts of the cases and thedjplgs may be
summed up as follows:

A. Facts relevant to these complaints can be fouddidgment 3235,
delivered on 4 July 2013, regarding the complaisdirst complaint.
Suffice it to recall that, following an extendedripd of certified
sick leave and during an on-going dispute concgriiter alia the
complainant’s entitlement to disability benefitsden the OPCW's
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Group Insurance Contract, the complainant did etirn to work on
a specified date and his appointment was terminattdeffect from
18 November 2009. On 19 November 2010 the DireGemeral
confirmed his earlier decision to terminate the p@imant’s contract
on the basis of unsatisfactory service. In Judgr8€86 the Tribunal
set aside that decision, remitted the matter toQREW for further
consideration, awarded the complainant moral damagd costs, and
dismissed his remaining claims.

Before the delivery of Judgment 3235, by a letfet dMay 2012
the complainant, who at that time was no longertadf snember,
filed a formal complaint of “harassment and diseénation” with the
Director-General. His allegations were based orouardecisions and
acts related, for the most part, to his compensatiaim for what he
considered to be a service-incurred illness. Wispect to the time
limit for filing the complaint, he alleged that tHast occurrence
of harassment was a decision taken by the Dirdggtareral on
19 December 2011 whereby the latter had declinedetiew an
earlier decision denying his claim for service-imed disability
benefits. The complainant requested that an imya&stin into his
allegations of harassment be conducted withouydslaan independent
investigator.

By a letter of 31 May 2012 he was informed thatoading to the
terms of Administrative Directive AD/PER/42 of 128ember 2006,
former staff members did not have the right to filarassment
complaints and thus, his complaint was not recéézaburthermore,
the allegations he had raised had already beesuthject of extensive
review under the OPCW internal mechanisms and vedse the
subject of on-going consideration by the Triburrahe OPCW Appeals
Council. Therefore, the OPCW would not respond ny &urther
communication from him regarding matters that westore those two
bodies. That is the decision impugned by the comald in his
second complaint.

Prior to the events described above, by a lettek2oMay 2010
the complainant asserted that he was entitled tefiie under the
provisions of the OPCW'’s Group Insurance Contr&gecifically,
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he claimed benefits under both Article 19 of the service-incurred
death and disability policy and under Article 18 s#frvice-incurred
death and disability policy. As set out in Judgng&485, the complainant
had made an initial request for benefits undelQREW'’s non service-
incurred death and disability insurance policy @02

On 17 June 2010 he was informed that, as the lefté2 May
was considered to be a new claim for service-irmlrdisability
benefits, the Director-General had decided to rdfer matter to
the Advisory Board on Compensation Claims (ABCCylldwing
this review (“the first ABCC review”) and a recomnuation by
the ABCC, on 3 August 2010 the complainant was fieati that
the Director-General had decided that his claim enefits under
the service-incurred death and disability policyswet receivable.
The following month the complainant requested aersal of that
decision and asked that the matter be referrechéo ABCC for
a review of his claim on the merits of the medieaidence. In the
event that his requests were not granted he soaghtaiver of
the requirement to exhaust internal remedies sbheacould file a
complaint directly with the Tribunal. By a lettefr22 September 2010
he was informed that the Director-General maintinis decision of
3 August and rejected his requests.

On 9 October 2010 the complainant challenged tluéside of
22 September before the Appeals Council (“the st@ppeal”). The
internal appeal proceedings for that appeal werbsequently
suspended and the Director-General referred theledmant's claim
for a service-incurred permanent disability bentditthe ABCC for
review (“the second ABCC review”). By a memorandafr28 April
2011 to the Chair of the ABCC, the Director-Geneiadcted the ABCC
to follow specific terms of reference in its coresiation of the claim.
In particular, he indicated that the complainant lexplained that
his letter of 12 May 2010 could be treated as a okim related to
the deterioration of his medical condition follogirthe arbitration
which had preceded the termination of his appointmé hus,
the Director-General considered that the ABCC’sewvshould be
confined to the period following the arbitrationopeedings. On
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2 December 2011 the ABCC informed the Director-Ganehat
it could not conclude that the complainant had erpeed a service-
incurred disability which was distinguishable froamy previously
existing condition or disability, specifically agesult of his treatment
by the OPCW during the arbitration process.

By a letter of 19 December 2011 the complainant netified
that, in light of the ABCC's findings, the Direct@eneral had decided
not to review his previous decision concerning tmmplainant’s
claim for service-incurred permanent disability &fits. In addition,
he had asked the Appeals Council to resume its ieeion of the
complainant’s second internal appeal. The compiaisaequest for
a review of that decision was rejected on 13 Ma@h2.

On 15 March 2012 the complainant filed anotherrirdkappeal
(“the third appeal”) with the Appeals Council in ish he sought inter
alia a recommendation that the Director-Generahsele his decision
of 19 December 2011 and resubmit the matter tcABEC. He also
sought moral damages and costs.

In May 2012 the complainant inquired as to theustaaf his
internal appeals and was informed that his secopea was under
consideration and that a panel had not yet beeairstegd for his third
appeal. On 10 July he again inquired as to thestithis appeals and
the following day it was explained that his secapgeal was being
considered and that the related report would heets$dy the Appeals
Council at the earliest opportunity. On 12 July ¢henplainant made a
further inquiry as to the status of his third ap@eal was notified that
it was currently under consideration. The Appealsri€il subsequently
joined the complainant’s second and third inteapgdeals. After being
so informed, the complainant requested that thedr-General take
an immediate decision on those appeals. By a left@0 September
2012 he was notified that the Appeals Council wdwddreminded of
the necessity to avoid any undue delay in finajisi® recommendations,
while still preserving the integrity of the appeadsocess and the
complainant’s right to due process.

Prior to the Appeals Council issuing its report,8o@ctober 2012
the complainant filed his third complaint with tiidbunal, indicating
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on the complaint form that no express decision been taken on
the claim he had notified to the OPCW on 9 OctdtsrO.

The Appeals Council issued its report on the compld’s
second and third internal appeals on 6 March 2@1&ncluded that
the Director-General and the OPCW had complied with relevant
internal rules, regulations and directives in hamgthe complainant’s
claims while at the same time making good faithoré$f to meet
his requests. It recommended that the Director-@Gé¢rgismiss the
complainant’s allegations that the OPCW was in dreaf Interim
Staff Rule 1.5.02, Staff Regulation 6.2, Interimaf6tRule 6.2.03,
Administrative Directive AD/ADM/13 and the princelof good faith,
that he confirm his decision of 19 December 201d dacline the
complainant’s request to resubmit his claim to ARCC for a third
time, and that he reject the complainant’s claims rhaterial and
moral damages and costs.

By a letter of 11 March 201the complainant was informed that
the Director-General considered that the requestagwed in the
second appeal, i.e. that the complainant’s clainréssubmitted to
the ABCC, had been granted. In addition, in acamcdawith the
recommendations of the Appeals Council, he hadddecto dismiss
the complainant’s allegations, to maintain his siea of 19 December
2011, and to decline the complainant’s request thatclaim be
resubmitted to the ABCC for a third time. That I tdecision the
complainant impugns in his fourth complaint.

B. As a preliminary matter, the complainant requelsésjbinder of
his second and third complaints.

On the merits of his second complaint, he subnhizgé he was
harassed and discriminated against over severa$ yeaa result of
actions and omissions on the part of the OPCW's iAthtnation.
Such conduct included, but was not limited to, @RCW's failure to
investigate allegations of harassment which he fa@sed in early
2007, the OPCW'’s illegal decision not to submit 2@)8 claim for
compensation to the ABCC for review, thereby violgthis right to
due process, the OPCW'’s decision to invoke theudésprocedure
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contained in Article 10, paragraph 2, of the nawise-incurred death
and disability policy, the Administration’s “thresditto terminate his
employment in the event that he did not report tokwon a specified
date, the decision to terminate his appointmentl tre OPCW's
rejection of his claim of 12 May 2010. Referring ttee Tribunal’s
case law, the complainant contends that the aforg@omed conduct
by the OPCW constitutes repeated psychological emggpn that
offended and intimidated him. In his view, that doaot went beyond
mere negligence or mismanagement and amounts tditiicsnd ill
will.

In his third complaint, the complainant asks thédmal to take
complete jurisdiction of the matter and to rendedegision on the
merits of his claim for service-incurred disabilibgnefits. He states
that he lodged his related internal appeal on l@ut 2010 and,
despite the passage of two years, the OPCW hato ywbvide him
with a final administrative decision. Thus, theseno chance that
a final decision will be rendered within a reasdeaime.

He asserts that, contrary to the Director-Generdésision of
3 August 2010, his claim of 12 May 2010 for bersefitnder the
service-incurred death and disability policy waseieable. The
OPCW acted in bad faith by concealing informaticnf him in 2008
and by taking a decision on his claim in the absesfca review by
the ABCC as to whether his illness at that pointinme was service-
incurred. He lodged his initial claim in Februa§08 and in his letter
of 12 May 2010 he notified the Administration ofkhposition that
the claim was still pending because it had not bemmsidered by
the ABCC. Thus, his claim was not new and the foonth time limit
for submitting claims set out in Administrative Bitive AD/ADM/13
of 13 March 2000 was not relevant. In addition, las health
had deteriorated as a result of the OPCW'’s actietsted to the
termination of his appointment, the OPCW was olditge reopen the
matter in accordance with paragraph 7 of AdministeaDirective
AD/ADM/13. Furthermore, in his view, the Directoe@eral’s decision
was based on a recommendation flowing from a flawdiCC
process. In particular, some members of the ABChebwere in a
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conflict of interest and had prejudged the clainsojthe membership
of the panel changed during the review processly, &ise complainant
argues that the OPCW breached Interim Staff Ruk08, which

relevantly provides that staff members shall béledtto compensation
in the event of injury or illness attributable toetperformance of
official duties on behalf of the OPCW, in accordaneth the terms
and conditions determined by the Director-Generaln Administrative
Directive based on the relevant United Nationssule

In his fourth complaint the complainant submitst titve Director-
General's decision of 11 March 2013 is tainted bgabhes of the
Staff Regulations and Interim Staff Rules, discniation, unequal
treatment, prejudice, bias, breach of good faitl, risuse of authority.

He contends that both ABCC reviews were procedufédived.
In particular, during the first review the membépslof the panel
changed between its first and second meetings &, tits
recommendations were tainted. Also, in violationtloé principles
of fairness which have been established by theuhdbs case law,
two of the panel members had prejudged the medissilies.
Furthermore, one panel member, Dr K., had been ab®e of the
special advisory board convened in 2009 to constberproposed
termination of the complainant’'s appointment. Themplainant
accuses the members of the ABCC of bias and poguaind asserts
that his rights to anonymity and confidentialityredreached.

With respect to the second ABCC review the compliairargues
that the Director-General's issuance of terms déremce to the
ABCC was a misuse of authority. In addition, themptainant
characterises the Appeals Council’s conclusionshbaiad submitted
a “new claim” and that the Director-General’s redérof the matter
to the ABCC for a second review satisfied one & thaims in his
second internal appeal as manifestly incorrectakfgies that he was
entitled to have his claim considered by referetac¢éhe terms and
conditions of his employment and that the OPCWikifa to do so
constitutes discriminatory unequal treatment. Athe, Administration
provided the ABCC with a chronology of events whicitluded
confidential information regarding the litigatiorf the matter and
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the arbitration. The provision of this material ist authorised by
Administrative Directive AD/ADM/13 and it only sesd to introduce
bias and prejudice into the review process. Theptaimant contends
that the ABCC ignored a medical opinion which hédrsiited as
evidence. Also, the OPCW breached Interim StafeRuP.03.

In each of his complaints he asks the Tribunaldbaside the
impugned decision. He seeks material damages, ndarabges in
the amount of 100,000 euros, exemplary damages,lemad costs.
He also seeks any other relief the Tribunal dearssgnd proper. In
his third complaint he seeks reimbursement fordusts related to
his visit to a physician. In his third and fourtbnaplaints he asks
the Tribunal to find that he has been in a statdéotdl permanent
disability and that he is entitled to the paymehtpast and future
financial benefits for that disability as providia under the OPCW's
Staff Regulations and Staff Rules and its insurapgkcies, with
interest from the due dates.

C. The OPCW does not object to the joinder of the dampnt's
second and third complaints.

In its reply to his second complaint, the OPCW disp
the receivability of his allegations of harassmeditscrimination,
psychological aggression, bad faith, and abuseutbfoaity on several
grounds. It asserts that the events alleged to tedken place during
the complainant’s period of employment should hfavened the basis
of complaints at the time they are alleged to haseurred. Indeed,
the complainant failed to exhaust the internal rseainredress that
were available to him. In addition, his allegatiafsharassment are
time-barred and thus irreceivable pursuant to Adstrative Directive
AD/PER/42, which provides that a complaint allegihgrassing
conduct must be submitted within six months ofdbeurrence of the
alleged conduct. Furthermore, in accordance wighTthbunal's case
law, a complainant cannot pursue the same clainorbedifferent
adjudicative bodies at the same time. The comptdimasecond
complaint is based entirely on alleged actionsiaadtions which are
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at the heart of some or all of the internal appeald complaints
which the complainant has filed to date.

On the merits, the OPCW contends that the decisioteclare
the complainant’'s harassment complaint irreceivamds lawful and
taken in accordance with paragraph 12 of AdminiisttaDirective
AD/PER/42. At the time he filed his harassment claimp, the
complainant had not been a staff member for 29 hsoand thus,
he did not satisfy the criteria set out in the Diree. Also, he has
failed to demonstrate how the alleged acts or aarissconstitute
harassment as defined by Administrative Directive/lRER/42. The
complainant has made general, unsupported allega#ind has failed
to discharge the burden of proof in this respect.

The OPCW points out that at no time, either imgicior
explicitly, did the complainant make any allegatioh harassment
against any OPCW official prior to his letter oMy 2012. It denies
that its decision not to submit the complainantiial 2008 claim for
a non service-incurred disability benefit to the@®Bfor a determination
as to whether his illness was service-incurred tiiomss moral
harassment. Also, the complainant’s return to wardgramme and
the subsequent decision to terminate his appoirttaidnnot amount
to harassment. Lastly, it contends that his claifrebuse of authority,
bad faith and psychological aggression are unsotisted.

In its reply to his third complaint the OPCW assedat that
complaint is irreceivable on several grounds. Fitls¢ complainant
did not exhaust the internal means of redress;nsecoe failed to
identify the impugned decision which he asks toehast aside; and
third, he has not established any applicable lbgais upon which the
Tribunal can take complete jurisdiction of his case

On the merits, it points out that on 18 Februand&ahe
complainant requested benefits under the OPCW'’s service-
incurred death and disability policy. As he subssdly agreed to
participate in arbitration and accepted the paymemide to him in
respect of the aforementioned claim for benefits, thus legally
accepted that his illness was non service-incuardl that it can no
longer be characterised as service-incurred. litiaddin accordance
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with paragraph 6 of Administrative Directive AD/ADNB, a new
claim for benefits submitted on 12 May 2010 in extpof an illness
which occurred as early as March 2007 would be -tareed under
normal circumstances. Moreover, the OPCW asseatstliere is no
evidence that the complainant suffered or suffesnfa service-
incurred disability or a total or permanent disiéillt explains that
claims for non service-incurred disability benefiise forwarded
directly to its insurer and that staff members mgksuch claims are
not entitled to have them reviewed by the ABCC.

The OPCW denies that the ABCC process was flaweskderts
that the complainant actively participated in thmbcess and he
cannot now challenge the terms of reference thak \yéven to the
ABCC by the Director-General.

In its reply to the complainant’s fourth complaitite OPCW
asserts that the medical reports on file do notigemevidence that he
suffered or suffers from a service-incurred illndasaddition, neither
of his two initial claims for a service-incurredniéss contained
allegations of harassment.

The OPCW denies that there was undue delay in riternial
administrative processes related to the matter, farthermore, the
complainant’s second and third internal appeal®vpeoperly joined.
It also denies that the ABCC review procedures waieted. With
respect to the Director-General’s issuance of teomseference for
the second ABCC review, the complainant has faitegoint to any
statutory provision or administrative directive afniwas contravened.
Thus, his claim of misuse of authority is not pnove

D. In his rejoinders, the complainant maintains andetigps
his pleas. Regarding the OPCW'’s challenge to tleeivability of
his second complaint he asserts that harassmentbmayroven by
pointing to acts that have occurred over a londopeof time, and
with reference to a continuing lack of due procésghe rejoinder to
his third complaint he contends that he submitted ihitial 2008
claim under the OPCW'’s non service-incurred deatti disability
policy on the basis of advice that he was giverthgyAdministration
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and on the understanding that his claim would besicered by the
ABCC. In his rejoinder to his fourth complaint hesarts that there
were no grounds upon which the ABCC could reje& thedical

evidence which he provided.

E. Inits surrejoinders the OPCW maintains it positiofull.

CONSIDERATIONS

1. The Tribunal finds it convenient to join these #hre
complaints as they are based on similar and relatei@drlying facts
and issues and involve the same parties. They @meecned with
events and decisions which revolve around claimscémpensation
and disability benefits in respect of what the ctaimant alleges is a
service-incurred illness.

2. In his second complaint, the complainant stateg tn

1 May 2012, he lodged a harassment and discrirsimatomplaint,
pursuant to Administrative Directive AD/PER/42, farseries of acts
by the Administration over several years relatindnis compensation
claim. The stated general bases for the claim Werawful decisions
and harassing acts and occurrences which ha|d] taé&en to deprive
[him] of any social security and other benefitsgd avhich ha[d] been
taken based on [his] medical condition (prohibitdidcrimination)
and which have contributed to compounding [his]e#is, and caused
anxiety to [him] and [his] family members”.

3. By a response dated 31 May 2012 the complainant was
informed that the Director-General rejected the glaint as irreceivable
on two grounds. One ground was that the allegaiiortee complaint
had been the subject of review under establishe@V@Pnechanisms
and were the subject of on-going consideratiomen@PCW Appeals
Council, or by the Tribunal and, accordingly, the@N would not be
responding to any further communication concerrimgse matters.
The second ground was that paragraph 12 of Admatinge Directive
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AD/PER/42 limited the right to file such a complaio a staff member.
Paragraph 12 provides as follows:

“Complaints of harassment may be filed by staff finera or by individuals
affiliated or having a contractual relationshiphwite Secretariat such as those
on Special Services Agreements (SSA), interns,ractors, consultants,
experts, etc. The alleged harasser must be arstafber of the Secretariat.”

The intent of this provision, as gleaned from ilsirp words, is
that only persons who are in a present employmentootractual
relationship with the OPCW may file a harassmemhgaint against
another staff member of the Secretariat. The comgid's last
contractual or employment relationship with the ®@P@nded in
November 2009. Accordingly, he was not a person whs permitted
to file a harassment complaint in the OPCW in Mag2

4. The complainant could have brought a complaintctliiyeto
the Tribunal pursuant to Article Il, paragraph 6(@f) the Tribunal's
Statute. However, he did not do so within the mibsd time limit,
with the result that his harassment claim is tiraerdd. Additionally,
the Tribunal finds that his allegations of bad HAit will and
discrimination are unfounded on the merits as themptainant has
provided no evidence to prove them. In the premitbescomplainant’s
second complaint is unfounded and will be dismissed

5. In his third complaint, which was filed on 8 Octol#912,
the complainant purports to impugn an implied deaisby the
Director-General arising on 9 October 2010. Thatildidnave rendered
this complaint irreceivable as it would have been @f time under
Article VII of the Statute of the Tribunal. Howevein his brief
the complainant explains that he filed his comglaith the Tribunal
two years after he lodged his internal appeal bezap until the time
when he filed it he still had not received a regmoto the appeal,
notwithstanding his inquiries.

6. In Judgment 2039, under 4, the Tribunal held devid:
“Precedent says that the requirement to exhausgttireal remedies

cannot have the effect of paralysing the exercistheo complainants’ rights.
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Complainants may therefore go straight to the Tdbwhere the competent
bodies are not able to decide on an issue witm@gasonable time, depending
on the circumstances (see Judgments 1829 [...], L96&nd the numerous

judgments cited therein).

However, a complainant can make use of this pdigileinly where
he has done his utmost, to no avail, to accelé¢haténternal procedure and
where the circumstances show that the appeal baedynet able to reach a
decision within a reasonable time (see, for examplegments 1674, [...]
under 6(b), and 1970 [...]). In general, a requastformation on the status of
the proceedings or the date on which a decisiontreagxpected is enough to
demonstrate that the appellant wants the proceddieiow its normal course,
and gives grounds for alleging unjustified delath# authority has not acted
with the necessary diligence. However, there ammistances in which it is
unclear whether the procedure has been abandonedhather the staff
member has implicitly consented to the suspendidiiscappeal in law or in
fact. In such cases, the case law says that tfienstaber must indicate clearly
if he wants the procedure to continue. [...]"

7. In short, before the complaint was brought dire¢tythe
Tribunal, the complainant had to inform the OPCWhiE continued
interest in his internal appeal, thus putting itrasiice that he wanted
the process to proceed. The Tribunal will assumesdiction if it
appears that a complainant’s rights in the inteapgeal process have
been paralysed.

8. The evidence does not reveal circumstances thai et
the complainant’s rights were paralysed in therivabappeal process.
It reveals the occurrence of a number of involveehés that arose out
of the complainant’s letter of 12 May 2010 to th&elbtor-General.
They included the joining of his second interngbegd with his third
internal appeal, consideration of those appealsthy Appeals
Council, and the issuance of a final decision ars¢happeals by the
Director-General which is the subject of the conmaat's fourth
complaint before the Tribunal.

9. The evidence shows that in May 2012 the complainant
enquired about the panel constituted to consideisécond and third
internal appeals and that in July 2012 he sougdtatrrimation as to
when he could receive the decisions on his inteapeals and
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the reasons for the delay. The responses variausligated that
the panels had been constituted to hear the matterd, by a
memorandum dated 9 August 2012, the complainantim@asned by
the Chairperson of the Appeals Council of the degisto join
the appeals. The memorandum also indicated thahencontext of
the greater number of documents to be considered barsiness-
related constraints or annual leave requiremenéspanel intended to
hear the appeals expeditiously and render its rewmnmations at
its earliest possible opportunity. In a letter da®l August 2012,
the complainant complained to the Director-Gendrat the Appeals
Council had not issued its recommendations on pipeas despite his
repeated requests. He asked the Director-Genetakéoan immediate
decision on the appeals. When the complaint was fin 8 October
2012 the complainant would have been aware thatase was in the
process of consideration by the Appeals Councike Tbhmplainant
was informed of the Director-General’s final dearsiwith respect to
his appeals on 11 March 2013.

10. The foregoing circumstances do not suggest that the
complainant’s rights were paralysed in the intersgpeals process.
His third complaint will therefore be dismissed iagceivable for
failure to exhaust internal remedies. Additionaligasmuch as he
sought to litigate the third complaint in the Tniah when the same
matter was before the Appeals Council, that aspéchis fourth
complaint which arises out of his second intermgeal (of 9 October
2010) challenging the decision dated 22 SeptemB&® vill also be
dismissed. It breached the fundamental rule thditigant cannot
pursue the same claim in concurrent proceedings fse example,
Judgment 2853, under 6).

11. In his fourth complaint, which was filed on 2 Ma§13, the
complainant challenges the Director-General’'s firddcision of
11 March 2013 whereby the Director-General effetyivdismissed
the complainant’s second and third internal appdal$he foregoing
consideration it was stated that the complaint belldismissed insofar
as it is based on the second internal appeal.thiteiefore that aspect
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of the fourth complaint that seeks to impeach thpugned decision
in respect of his third internal appeal that is nomnsidered. The
complainant submits that the decision of 11 Mar@h3®should be set
aside because it is tainted by breaches of thd R&gjulations and
Rules, prejudice, bias, breach of good faith anslise of authority.

12. OPCW's Interim Staff Rule 6.2.03 entitles a stamber
to compensation for illness attributable to servibat is related
to their performance of official duties. The comsgation is to be “in
accordance with the terms and conditions determioyeithe Director-
General in an Administrative Directive based on ftblevant United
Nations rules”. Administrative Directive AD/ADM/13which was
issued pursuant to Staff Regulation 6.2, estaldistme ABCC as
the body to review claims for disability benefithdato make
recommendations thereon to the Director-Generalp wh turn is
to make the final decision “regarding the recomnatiotis of the
Board".

13. The complainant contends that the Director-Generedd
when, in April 2011, he issued terms of referermdéhie ABCC on
referral of the matter. He complains, in particulévecause the
Director-General circumscribed the scope of théesgwn the terms of
reference. It is however necessary to considerctimgext in which
this was done. In his letter of 12 May 2010 the plaimant requested
the following:

“1. [B]enefits under Article 19 of the non-serviiceurred death and disability
policy for temporary incapacity since this was grieed by the insurer's
doctor as set forth in the 4 July 2008 letter. nview, these benefits should
have been granted despite the outcome of theatitaitrprocedure since there
was no dispute that | was at least ‘in a statemfbrary working incapacity’;
and

2. [B]enefits under Article 18 of the service-in@ad death and disability policy
or any other article of the policy that may providenefits; in the letter of
4 July 2008 it is confirmed that the insurer’'s doctonsidered that my
temporary incapacity was service-incurred, thuggéting the terms of the
service-incurred policy; the OPCW should take teeessary steps to ensure
the processing of this outstanding claim be expddit
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The Director-General first referred this claim teetABCC in
2010.

14. After its deliberations, the ABCC considered twogasals.
The first option was to maintain the previous AB@Ecision that
there was no evidence that the complainant sufféned a service-
incurred illness. This received favourable votesmirthree ABCC
members. The other option was to consider the Aidtnéation’s
recommendation that the complainant be asked tifyclais illness
and why he believed it to be service-incurred. Tigseived two
favourable votes. In the absence of a consensesABCC referred
the case to the Director-General for his decisiothe two options.

15. Insofar as it is material, the Administration’spesse in the
letter of 3 August 2010 informed the complainantaiews:

“In accordance with the relevant Staff Regulationd fnterim Staff Rules,
administrative directives and the service-incudtedth and disability policy,
the ABCC made a recommendation for the consideratiothe Director-
General. The Director-General has considered thE@Becommendation
and has decided that your claim for benefits utitkeiservice-incurred death
and disability policy is not receivable.”

16. It is helpful to note the advice which the ABCC g&w the
Director-General in a memorandum of 9 July 2010 tfex context
of this decision. The ABCC referred to the compdait’s letter of
12 May 2010 as a request that the OPCW consideilliiéss under
its service-incurred death and disability policheTABCC noted that,
notwithstanding that the complainant’'s submissiovere received
outside of the four-month limitation period set @utparagraph 6 of
Administrative Directive AD/ADM/13, it did not reacany conclusion
concerning the receivability of the claim on thewgrd that it was time-
barred. The ABCC considered the merits of the cldirassumed that
the illness which the complainant asserted wasigeincurred was
the same illness for which he had claimed non sefwicurred
disability benefits on 18 February 2008. It furthiedicated that the
decision to advise that the claim for service-inedrillness was not
receivable was made, in effect, on the assumphiahthe claim was
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made for the same illness for which the complaineatl been
awarded and accepted benefits for a temporary epnes-incurred
disability. The ABCC found that there was no evidewf a service-
incurred illness.

17. It was against this background that, on 22 Septer20&0,
the complainant was notified that the Director-Gahbad confirmed
his decision of 3 August 2010. On 9 October 201 ¢bmplainant
filed his second appeal, which, having been subsgtyujoined with
his third appeal, eventually led to his third coampl. The internal
appeal proceedings related to his second appeat, weywever,
suspended and the Director-General referred théemagain to the
ABCC, with a specific scope for its consideratiorhe Director-
General was clear that he was not re-opening tladtiem specifically
because of a statement in paragraph 19 of the edmapit's rejoinder
of 8 March 2011 in the internal appeal procedutactvraised a “new
claim”. The paragraph stated as follows:

“The letter of 12 May 2010 can also be treated agw claim following
the deterioration in my medical condition followitige arbitration which
led to the unlawful termination of my appointment.”

18. Given the foregoing circumstances, it was lawful foe
Director-General to have circumscribed the scopehef ABCC's
review as he did. His intention was to determineethbr the
complainant experienced a service-incurred didgbilivhich was
distinguishable from any pre-existing condition disability, as
a result of his treatment by the OPCW during tH@tiation process
in 2009. No provision in Administrative DirectiveDFADM/13, the
OPCW'’s Staff Regulations or Interim Staff Ruleggeneral principles
of law precluded limiting the scope of the review that way in
the circumstances. The issuance of the terms efeefe was not
therefore a misuse of authority in that it circunized the scope of
the review, as the complainant alleges. The compliai therefore
unfounded on this ground.
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19. On 2 December 2011, the ABCC reported to the Dorect
General that it could not conclude that the comliai had experienced
a service-incurred disability which was distingaisle from any
previously existing condition or disability. Themplainant was so
advised in the letter of 19 December 2011, whicttest that in light
of the ABCC'’s advice the Director-General had dedidot to review
his previous decision concerning the complainacigém for service-
incurred disability benefits, and that, accordinghe Appeals Council
was requested to lift the suspension of the comafdis second
appeal. The Director-General reconfirmed his degisif 19 December
2011 on 13 March 2012, on the complainant's reqtast review.
Thereupon, the complainant filed his third interappeal on 15 March
2012 asking that the decision of 19 December 2@ $db aside and
that the matter be resubmitted to the ABCC. Thishis aspect of
the impugned decision that the Tribunal considerdé within its
jurisdiction.

20. The foregoing events reflect a fundamental flawtliat
aspect of the impugned decision. The chain of exledecisions that
were maintained or reconfirmed goes back to thalnilecision of
3 August 2010 that the requests contained in tierlef 12 May 2010
were not receivable. With respect, that could nmoperly have been
the decision on the referral of the “new claim”tthnaas specifically
circumscribed by the Director-General in order that ABCC consider
a discreet issue which had not been considere@terrdined before.
It was therefore necessary for the Director-Gentyamnotivate the
decision specifically as it related to the “newirig which had not
previously been dismissed as irreceivable. Hisufailto do so is
sufficient ground for setting aside the impugnedisien insofar as
it was concerned with the complainant’s third intdrappeal.

21. However, the complainant submits that the impugned
decision should be set aside because there weve ftathe ABCC
procedures. He contends that members of the ABO€ hiased and
that they prejudged the medical issues. He intlististhe appointment
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of certain persons as members of the ABCC violateltrestablished
principles of due process.

22. The complainant makes allegations of bias and ggment
against Dr K. who was appointed a member of thel28RCC. The
Tribunal finds no evidence that casts doubt ongited faith in which
Dr K. performed his duties. However, it is observbat he had
previously discussed the Arbitrator’'s report withother member of
the ABCC. He had served on the special advisorychtieat advised
the Director-General on the termination of the clamgant’'s appointment
in 2009 and the payment of benefits for temporany-service-incurred
disability. He had also served on the ABCC thatsidered the
complainant’s claim in 2010. It is observed thatai communication
dated 22 April 2011, the complainant had objectethé appointment
of some members of the ABCC. This was mainly on d¢gheund
that they had previously expressed views which lpded their
participation in the review. He did not at that ¢irobject to Dr K.
The OPCW informed the complainant, by an e-mail®fJuly 2011,
that the ABCC was constituted in line with his earlrequest that
none of the members who took part in the earlieriere and
recommendations regarding his earlier claim in 28li6uld be on the
ABCC for the review of the present claim. His witt objection
in September 2011 to Dr K.'s membership in the AB&@Cthe same
ground was met with the response that, as Dr K. avasofessional
medical practitioner, the OPCW was confident thatwould assess
the new medical evidence in an impartial and objeghanner.

23. The Tribunal finds that, consistent with the proaito
honour the complainant’s request to exclude memixis took part
in the earlier review in 2010, in light of Dr K.fgrticipation in all of
the processes concerning the complainant's issues gaven the
complainant’s further objection at the commencemanthe 2011
ABCC review, Dr K. should have been excluded froemmbership of
the 2011 ABCC out of fairness and the Administra8aduty of care
and mutual trust to the complainant. These circantsts provide
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another ground that vitiates the impugned decisémuiring it to be
set aside, with an award of moral damages.

24. The complainant has objected to the chronology that
OPCW provided to the ABCC. The OPCW argues thatdtheument
was not prejudicial to the complainant as it wapressly stated in
a footnote to the document that the chronology wes a legal
document and was intended only to assist the ABC@htlerstand the
background of the matter. However, no provisionAtministrative
Directive AD/ADM/13 or in the OPCW's Interim StaRules justified
putting the chronology with a summary of the corm@at’s prior
procedures and requests, with decisions in matteat were so
intricately related, before the panel that was eeimg his “new
claim”. Under paragraph 19 of Administrative DiigetAD/ADM/13,
the ABCC process is for the purpose of determinitgther a staff
member has suffered compensatory illness and thee &and degree
of disability. This is expressly to be done on basis of reports from
medical practitioners. This is the “supporting @ride” which is
required by paragraph 6 of the Administrative Dtirec A chronology
to provide the background of the matter was, in ¢creumstances
of this case, inappropriate as it potentially @disted attention from
the medical reports. This and the presence of DioiK.the panel
tainted the proceedings. Accordingly, the complasntvell founded
on this ground as well, which is also relevanthe determination of
the award of moral damages.

25. However, the Tribunal finds that the allegation d#lay
in the internal proceedings is unfounded as theaydetas not
unreasonable in all of the circumstances. The atlleg of harassment
is also unfounded inasmuch as it was not an igstleei complainant’s
third internal appeal. So too is the allegationt tAaministrative
Directive AD/ADM/13 is not sufficiently similar téA\ppendix D of
the United Nations Staff Rules. It suffices thaé tAdministrative
Directive has established procedures to faciliciems for disability
benefits akin to those provided by the United Natjdout integrated
into the OPCW's internal systems.
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26. The complainant requests that, in the event treatldtision
impugned in his fourth complaint is set aside, Théunal should
determine the merits/quantum of the claim rathan ttemit the matter
to the OPCW. The Tribunal however considers thit iha case in
which a determination by the appropriate internadibes is required
on a proper application of the relevant rules amdkéeping with
the findings, particularly those contained in cdesations 20, 23, and
24 of this Judgment.

27. In the foregoing premises, the complainant’s se@amdplaint
is unfounded and his third complaint is irreceiealdbr failure
to exhaust internal remedies and, accordingly, thidybe dismissed.
To the extent that the complainant’s fourth compylas receivable,
it is well founded, and accordingly, the impugneecidion dated
11 March 2013 will be set aside to the extent thatDirector-General
rejected the complainant’'s third internal appeall6f March 2012.
By that appeal, the complainant sought to set atée Director-
General’s decision of 19 December 2011 not to vevids previous
decision concerning the complainant’'s claim forvier-incurred
permanent disability and refused to resubmit théenso the ABCC.
The complainant is awarded moral damages in thdagleum
of 15,000 euros. Exemplary damages will not be deadras the
Tribunal finds no evidence of malice or improperpgmse by the
OPCW. The complainant will also be awarded 4,000®in costs.

DECISION

For the above reasons,

1. The second and third complaints filed by the coinglat on
16 August 2012 and 8 October 2012 respectivelylmsmissed.

2. His fourth complaint is dismissed to the extent thaelates to
his second internal appeal of 9 October 2010, dgated in
consideration 10 of this Judgment.
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3. The impugned decision contained in the letter & Birector-
General dated 11 May 2013 is set aside to the egtailed in
consideration 27 of this Judgment.

4. The OPCW shall pay the complainant 15,000 eurogeosation
for moral injury.

5. It shall also pay the complainant 4,000 euros costs

6. The matter is remitted to the OPCW for considematigith
particular reference to consideration 26 of thidginent.

7. All other claims are dismissed.

In witness of this judgment, adopted on 14 Novembet4,
Mr Giuseppe Barbagallo, President of the Tribuhat, Michael F.
Moore, Judge, and Sir Hugh A. Rawlins, Judge, siglow, as do |,
Drazen Petro¥i, Registrar.

Delivered in public in Geneva on 11 February 2015.

GIUSEPPEBARBAGALLO

MICHAEL F. MOORE
HUGH A. RAWLINS

DRAZEN PETROVIC
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