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118th Session Judgment No. 3372

THE ADMINISTRATIVE TRIBUNAL,

Considering the second complaint filed by Ms R. AaBainst the
International Labour Organization (ILO) on 5 Septem2011 and
corrected on 13 and 19 October 2011, the ILO'syrepll9 January
2012, the complainant's rejoinder of 23 April anbetILO’s
surrejoinder of 20 July 2012;

Considering Article Il, paragraph 1, of the Statote¢he Tribunal,

Having examined the written submissions and deciaedo hold
oral proceedings, for which neither party has auli

Considering that the facts of the case and thedjsiga may be
summed up as follows:

A. Facts relevant to this case are to be found in rdedt 3101,
delivered on 8 February 2012 on the complainant& tomplaint.
Following the Director-General’s decision of 6 M2§09, which was
impugned in that judgment, to cancel the resuthefcompetition for
a vacant post of Editor (RAPS/2008/22) and to oedeew technical
evaluation as recommended by the Joint Advisory eatgp Board
(JAAB), in the summer of 2009 the three shortlisteahdidates
sat another written examination and attended anatierview. The
complainant was informed on 20 October that she haid been
selected and that the appointment of the candidiaggnally chosen
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had been confirmed. To obtain feedback on the teahevaluation,
on 18 December 2009 she requested an interviewthgtihesponsible
chief, which took place on 5 February 2010. On Ilébrkary
she requested a written response from him, whiehrsheived that
same day. On 26 March she filed an initial grieeandth the JAAB
on the basis of paragraph 17 of Annex | to the fSRfgulations,
relating to the recruitment procedure. In her qaie she challenged
the definition and description of the post in gimstas well as the
way in which the second technical evaluation haehbmnducted and
its outcome. On 27 July the Director-General, esidgrthe JAAB's
opinion of 4 June, dismissed the grievance asdivable.

In the meantime, on 15 June the complainant, acimthe basis
of Article 13.2, paragraph 1, of the Staff Reguati, had filed
a second grievance, repeating the arguments shealheady put
forward. On 15 September the Human Resources Dawelot
Department (HRD) decided to reject the grievance.1@ October
2010 the complainant appealed to the JAAB in acouwrd with
Article 13.3, paragraph 2, of the Staff Regulatiolmsits report of
29 April 2011, the JAAB recommended that the gnmea be
dismissed on the merits, and the Director-Geneadabd in a decision
of 10 June 2011. That is the impugned decision.

B. The complainant argues that the vacancy notice RZRB/22,

entitled “Editor (Document Quality Assurance Offife was drawn

up in breach of paragraph 7 of Annex | to the SRaf§ulations, which
requires the responsible chief to “identify theskent job description,
indicating the job family and the grade, and prepardescription of
the responsibilities and objectives that are sfetifthe job as well as
of other requirements to be fulfilled by candidat&he contends that
this vacancy notice, which was for a supposedipgliistic” post,

should have specified the principal working langudags the rules for
this professional category require”, yet it did rdd so. She also
alleges that the description of the responsibdiaed objectives of the
post drawn up by the responsible chief did not makbe vacancy in
question, and that he had chosen the wrong joblyfami her view,

the only purpose of the disputed competition wasetmble the
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contractual situation of the chosen candidate toebelarised, in line
with the wishes of the responsible chief.

The complainant also alleges a breach of paragragsd 12 of
Annex |, because the Staff Union did not provideg @momments
concerning either the vacancy notice or the repontpiled following
the second technical evaluation, though both dootsneere flawed.
In her view HRD, which is supposed to ensure objigt and
transparency in recruitment, ought to have rejedtesl proposed
vacancy notice.

The complainant draws attention to the fact thatoeding to
Article 4.2, paragraph (a)(i), of the Staff Regidas, in the filling of
any vacancy the paramount consideration is the teethtain “staff
of the highest standards of competence, efficieamy integrity”. She
seeks to show, on the basis of the curriculum vithéhe selected
candidate and Volume Il of the Job Classificatiomridal of the
International Civil Service Commission (ICSC), tlwamntrary to the
Tribunal’'s consistent case law, the candidate iestjan did not
possess the minimum qualifications required foratieertised post.

Lastly, the complainant avers that given the latlolgectivity
and transparency in the second technical evalyatlere was no
“rigorous technical evaluation” within the meaniofgparagraph 11 of
Annex | to the Staff Regulations.

She asks the Tribunal to set aside the impugnedidecand the
appointment resulting from it, and to award her pensation for
material and moral harm, and costs.

C. Inits reply, the ILO argues that the requiremesftparagraph 7
of Annex | to the Staff Regulations were in facsetved in this case,
since a job description was prepared and a joblyahentified. The

practice of classifying posts according to job fisesi cannot place
limits on the discretionary power of the Directoes@ral to create
posts. The ILO explains that in the present caBerteomings had
been noted in the production of official documerstsd in order to
preserve the quality of these documents the Dirggtmeral had
decided, inter alia, to create a post of EditoisHost is admittedly of
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an “atypical” kind, since it involves the planniiagd supervision of
the process of producing documents, but in thipeesthe provisions
of the ICSC Job Classification Manual were not bhedl. Indeed,
because of its atypical character, the post did matessitate a
principal working language. The ILO also rejectsgasundless the
complainant’s allegations that the post had ongnbereated in order
to regularise the contractual status of the sadecaedidate.

As for the alleged breach of paragraphs 9 and 12Zrofex |
to the Staff Regulations, the ILO argues that th&ff SJnion was
entitled, but not obliged to comment on the vacamatjce and on the
report produced following the second technical ea@bn. It points
out that there is no provision in paragraph 9 ferifying whether
proposals for competitions have been made in aaoccsl with the
rules.

The ILO also seeks to show that the selected catelidid
possess the minimum qualifications required by wheancy notice.
The written and oral parts of the technical evatuatvere designed
and conducted in such a way as to comply with dtpirements of
objectivity, transparency and impartiality. Lastitypoints out that the
Tribunal exercises only a limited power of reviewep appointment
decisions.

D. In her rejoinder, the complainant argues that themee several
flaws in the Director-General's decision that watrahe Tribunal
exercising its power of review. The ILO should hawade use of the
possibility of creating a job family, which exidts particular cases in
the United Nations system. She asks the Tribunaddaest the ILO to
produce the curriculum vitasubmitted by the selected candidate
when she applied for the vacancy in 2008, since abpy she
possesses dates from 2010.

E. In its surrejoinder, which was filed subsequentht® delivery of
Judgment 3101, the ILO contends that the complairitreceivable
for two reasons. Since the two complaints raisestm@e issues, the
Tribunal cannot rule on the second one withoutinging the
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principle of res judicata Secondly, because in that judgment the
Tribunal granted the complainant’s chief requesssnely the setting
aside of the decision of 6 May 2009 and the resumpof the
competition at the technical evaluation stage, ¢benplainant no
longer has a cause of action. It adds that the alatthe curriculum
vitae submitted by the complainant is the date on whiebas printed.

CONSIDERATIONS

1. Facts relevant to this case are set out in Judgi3tol,
delivered on 8 February 2012 on the first compldiletd by the
complainant.

2. In this case, it is sufficient to recall that themplainant
applied for a grade P.3 Editor post advertised &tawncy notice
RAPS/2008/22; that she was shortlisted and atteraatednterview
with the selection panel; that, not having beerceld for the post,
which was given to another candidate, she submétggievance to
the JAAB; that the JAAB issued its report on 6 Mmar2009,
expressing the view that the technical evaluatibthe candidates in
the competition had not been carried out in anatiie, transparent
and impartial manner, and recommended that thecir€&eneral
of the International Labour Office should cance¢ tresult of the
competition while shielding the successful candidabm any injury,
and order a new technical evaluation of the caneglathat the
Director-General followed that recommendation anébrimed the
complainant by a letter of 6 May 2009 that he waisgl so and that a
new technical evaluation would be organised; that complainant
impugned that decision before the Tribunal; and ithéhe meantime,
in the summer of 2009, the new technical evaluatbmk place, with
the result that the candidate who had been seldéotéde disputed
procedure was again successful.

3. Further to the decision of 6 May 2009 impugned bg t

complainant in her first complaint, on 28 May 2 was invited to
take part in another technical evaluation, in themf of a written
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examination. That same day, she requested claiificaf the JAAB's
recommendation and of the Director-General’s denisiom the legal
adviser to the Human Resources Development DepartfH&®D). On
19 June 2009, the latter replied that there wadaudt that the JAAB
had recommended a new technical evaluation of aheescandidates
who had been shortlisted in the competition.

4. As already explained, the new technical evaluatiook
place in the summer of 2009, and on 20 October #®@omplainant
was informed that she had not been selected.

On 18 December 2009 she requested an interview thigh
responsible chief to obtain feedback on the te@hr@galuation. This
interview took place on 5 February 2010. She wasatiisfied with its
outcome and on 19 February 2010 she requestedttmresponse.
On the same day, the responsible chief gave heretsons why she
had not been selected.

5. On 26 March 2010 the complainant filed a grievanih
the JAAB, which dismissed it as irreceivable inamsary report
dated 4 June 2010.

6. On 15 June 2010 she filed a grievance with HRD
under Article 13.2, paragraph 1, of the Staff Ratahs, seeking
cancellation of the competition RAPS/2008/22 anthefappointment
resulting from it. She was informed in a letterl®& September 2010
that this grievance had been dismissed.

7. On 15 October 2010 she appealed to the JAAB, which
issued a report on 29 April 2011 recommending that Director-
General should dismiss the grievance as unfounded.

8. The Director-General followed this recommendatiamd a
decided, on 10 June 2011, to dismiss the complasgrevance.

9. While the first complaint was being examined by the
Tribunal, on 5 September 2011 the complainant fitest second
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complaint impugning the decision of 10 June 204 lyhich she seeks
the cancellation of that decision and of the apypeamt resulting from
it, as well as compensation for moral and matémjaty.

10. The ILO has forwarded the complaint to the selected
candidate for comments, but none have been received

11. On 8 February 2012 the Tribunal delivered the
aforementioned Judgment 3101, in which it decideerialia that:

— The decision of 9 May 2009 is set aside.

— The competition procedure shall be resumed froendtage at
which it became flawed, in other words at the staigevaluation
by the Assessment Centre.

12. According to the case law of the Tribunal, the @@ of a
successful applicant in a competition is a disoretiy decision of the
executive head of the organisation (see Judgme®d,2bnder 15).
Such a decision is subject to only limited reviéae Tribunal will
interfere with such a decision only if it was takeithout authority, or
in breach of a rule of form or of procedure, dt flested on an error of
fact or of law, or if some essential fact was owekied, or if there was
abuse of authority, or if clearly mistaken conabnsi have been drawn
from the evidence. Moreover, the Tribunal will eise its power
of review with special caution in such cases, aiftinet replace the
organisation’s assessment of the candidates wstlown. (See, for
example, Judgments 2362, 2365 and 2392, under 10.)

13. In support of her claims, the complainant puts fmav
several pleas based respectively, on: breach afpgwh 7 of Annex |
to the Staff Regulations, in that several rulesenMeroken when the
vacancy notice was published; breach of paragraph the Annex,
because the prescribed procedure was not observesh vthe
responsible chief proposed the vacancy notice,chre&paragraph 12
of the Annex, because the Staff Union represematidid not
comment on the technical evaluation report whenw#is made
available to them, despite the existence of proeddiaws in the
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evaluation procedure; breach of Article 4.2, paappr (a)(i), of the
Staff Regulations and of the case law of the Trabuaccording to
which “the successful applicant must have all thénimmum

qualifications required in the notice of vacancyudgment 1497,
under 7); and lack of objectivity and transparemntythe procedure
owing to a breach of paragraph 11 of Annex | toSkeff Regulations,
because there was no rigorous technical evaluatibnall the

candidates for the post and the interview was oodacted on the
basis of good faith and the fundamental principtesuring fair
competition among the candidates.

14. The Tribunal, having found in Judgment 3101 that th
procedure in competition RAPS/2008/22 was flawedhat stage of
the evaluation by the Assessment Centre, and havergfore ordered
a resumption of the competition at that stage atjhahe complainant
had requested that it be cancelled in its entiregnnot without
undermining the authority ks judicatarevert to matters relating to
the definition of the post featured in the vacammtice and the
procedure culminating in the preparation of theicaptmatters on
which it has already ruled in that judgment. Thistfand second pleas
must therefore be rejected.

15. In her third plea, the complainant alleges a brea€h
paragraph 12 of Annex | to the Staff Regulatiore;duse the Staff
Union representatives made no comments when thanitad
evaluation report was made available to them, atihdhe evaluation,
taking the form of a written examination and areitew, involved
flagrant procedural flaws.

16. The above-mentioned paragraph 12 reads as follows:

“The technical evaluation report will be made aablé for
consultation to the Staff Union representativesp wiill have ten working
days from the notification of the technical evaioatreport in which to
make comments. Any comments made will be the stilgiediscussion
between the responsible chief, the Human Resourcegel@ment
Department and the Staff Union representatives.Oinector-General will
then take a decision on the candidate to be apmbint
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17. As the ILO rightly observes, these provisions mepgintain
procedural rules which provide an option, not afigation, for Staff
Union representatives to comment on the technicaluation report.
Since it is not contended that the Staff Union espntatives were
deprived of the opportunity to make comments, ansl mot disputed
that they chose not to make any when the techeiauation report
was made available to them, the ILO cannot be teelthve breached
the provisions in question.

This plea cannot therefore be admitted.

18. In her fourth plea the complainant argues thatchet4.2,
paragraph (a)(i), of the Staff Regulations, and ¢hse law of the
Tribunal, were violated because the candidate apgmi did not
possess the minimum qualifications specified inveancy notice.

19. Paragraph (a)(i) of Article 4.2 reads as follows:

“The paramount consideration in the filling of amgcancy shall be

the necessity to obtain a staff of the highest dsieats of competence,

efficiency and integrity. Due regard shall be p#&dthe importance of

maintaining a staff selected on a wide geograptieals, recognizing also
the need to take into account considerations ofigemand age. Every
official shall be required to possess a fully gatiry knowledge of one

of the working languages of the Organization.”

According to the case law of the Tribunal, an in&tional
organisation must observe the essential rule inryewaelection
procedure, which is that the person appointed nposisess the
minimum qualifications specified in the vacancyioet

20. Vacancy notice RAPS/2008/22 states that the eduti
qualifications required for the post are a firstdeuniversity degree
in liberal arts, social sciences or publishing ssd the required
professional experience being at least five yeardrafting, editing
and publishing documents on governance or othejesish or at
least three years in an international organisaterg finally, as to
languages, a perfect command of the primary workimguage and
proficiency in another.



Judgment No. 3372

21. The Tribunal finds that, as noted by the JAAB, dppointed
candidate did possess all these qualifications. e a diploma in
political sciences, had over six years’ experiegiche I1LO, including
in drafting and editing documents, and had a conthw@fnthe three
working languages of the ILO.

22. The doubts expressed by the complainant as to the
authenticity of the curriculum vitae produced canbe taken into
consideration, having regard to the convincing axgtions given by
the ILO concerning the date of that document.

23. As for the arguments based on the reference torules
formulated in Volume Il of the ICSC Job Classifioat Manual, the
Tribunal considers that a reference to these rislasot relevant in
this case because all that had to be taken inteideration was the
qualifications clearly specified in the vacancyioet and in any event
it is not for the Tribunal to substitute itself fohe Organization,
whose task it is to define the responsibilities amquhlifications
required for the posts it seeks to fill having melytp the needs of the
service, in setting the required qualifications auiiimately deciding
upon the respective merits of the various candgate

This third plea is therefore unfounded.

24. Lastly, the complainant alleges that the competitio
procedure was neither objective nor transparentadmse the
requirements of paragraph 11 of Annex | to thefRafjulations were
not observed.

25. This paragraph states:

“The responsible chief will undertake and ensugendus technical
evaluation of all candidates [...].”

26. In the opinion of the complainant, the subjectta tritten
examination and the questions put at the intervieere not
appropriate for assessing the skills required ofditor, and showed a
lack of transparency, objectivity and impartiality.
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27. The Tribunal recalls that, as stated previoushgaib only
exercise its power of review with the greatest icautwhere a
competition procedure is concerned. It cannot fbeeanterfere with
the organisation of a competition in order to deiaee issues which
are inherently outside its competence.

28. In this case there was no rule to prevent the feahn
evaluation being carried out in the manner chosed, the Tribunal
has no evidence from which it could conclude, as ¢bmplainant
requests, that the written examination and the riiges were
inappropriate to assess the skills required foatheertised post.

29. The Tribunal notes the conclusion reached by thARIA
based on its review of the competition file, anditsnown findings,
that the complainant “was not justified in arguitttat [the new]
technical evaluation was inadequate for a properagal of the
technical skills of the candidates, and that ikéat objectivity and
transparency”. There is no reason to doubt the JAaAiBdings and
conclusions, especially as its chief criticism lud first evaluation had
been that the composition of the selection pandlthe methods used
to evaluate the skills of the candidates did naimitean objective
evaluation of the editing abilities of the candatat

30. It follows from the foregoing that the last plealileewise
unfounded.

31. Since none of the complainant’'s pleas can be atopwlee
complaint must be dismissed, and there are no gesofor ordering
further submissions as requested by the complaiivarter last
submissions to the Tribunal, or to rule on the cipms to
receivability raised by the ILO in its surrejoinder

DECISION

For the above reasons,
The complaint is dismissed.
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In witness of this judgment, adopted on 9 May 24 Claude
Rouiller, Vice-President of the Tribunal, Mr SeydBa, Judge, and
Mr Patrick Frydman, Judge, sign below, as do |, ZBraPetro,
Registrar.

Delivered in public in Geneva on 9 July 2014.

CLAUDE ROUILLER
SEYDOU BA
PATRICK FRYDMAN

DRAZEN PETROVIC
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