Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

118th Session Judgment No. 3348

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Mr M.-K. A. agat the
World Meteorological Organization (WMO) on 8 Noveenl2011 and
corrected on 12 December 2011, WMO's reply of 1512012, the
complainant’s rejoinder of 18 June and WMO'’s swirgjer of
18 September 2012;

Considering Articles Il, paragraph 5, and VII oétBtatute of the
Tribunal;

Having examined the written submissions;

Considering that the facts of the case and thedjsiga may be
summed up as follows:

A. The complainant joined WMO in December 2006 as an
Information Technology Assistant in the HelpdeskitUaf the
Information Technology Division (ITD). In Januany0@ he was
assigned the responsibility of maintaining the Maxie records of
ITD staff. MaxiTime is WMOQO'’s electronic system faecording
working hours. Staff are expected to record arrimathe office and
departure from it, as well as the start and commtusf lunch breaks.

In August 2010 the Internal Oversight Office (IO@lerted the
Chief of ITD to possible manipulations by the coaipant of the data
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recorded in MaxiTime. On 6 September 2010 the Gbfi¢T D issued

an instruction to all ITD staff, prohibiting any rcection or

modification to the daily clocking data without ligor authorisation.
On 2 November 2010 the complainant was intervieedhe 100

and two days later, on 4 November, he providedvnisken comments
on the minutes of that interview. On 9 November ®Qfte 100

submitted to the Secretary-General, under covern afonfidential

memorandum copied to the Director of the Resour@madement
Department (REM), its report entitled “Fact FindirgJnauthorised
Changes to the MaxiTime System”. Noting the disargjes recorded
in MaxiTime and MaxiTalk, WMQ'’s electronic systenecording

access to the Organization's premises from theriextethe 100

concluded that the complainant had manipulatedisnféwvour the

MaxiTime data as well as the MaxiTime records, \whice used as
the basis for granting overtime, and had therebiined financial

benefits. It also concluded that, contrary to higpesvisor's

instruction, he had continued to change his recaiti®ut the latter’s
approval and that he had also made a false repatigento have his
changes approved on two days. Noting that thesmnactcould

constitute serious misconduct, it recommended that matter be
further pursued through relevant administrative nciegds. On

17 November 2010 the Director of REM wrote to tlenplainant on
behalf of the Secretary-General to notify him @ donclusions of the
IOO report. While acknowledging that payment of rbivee was

dependent on pre-approval and subject to sepamsesheets that did
not rely on MaxiTime, he warned the complainantaofpotential

charge of misconduct and invited him to provide o@nts in writing

by 26 November. The complainant did so on 23 Nowwma®10. He
explained that he had been recruited for a progragmpost and that
he never should have ended up managing MaxiTimeleVddmitting

that he might have been careless with his clockieglenied that this
was intentional and emphasised that he had onlye arlaimed

compensation for the additional hours worked ardithas not taken
advantage of the hours recorded in MaxiTime.

By a memorandum of 2 December 2010 he was inforofigtle
Secretary-General's decision to establish a Joirisciplinary
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Committee (JDC) to advise him on the disciplinaage against him.
Attached to the memorandum was a document enti&targes

against [the complainant]’. It stated that the ctamant was
“charged of having fraudulently and over a sustaiperiod of time
manipulated the recording of his presence in tlieeofn his favour”

and that by extending his recorded presence inotfiee, he had
accumulated considerable overtime during 2009, ltieguin the

payment of 31,322 Swiss francs. On 6 December 20dGBecretary
of the JDC sent a copy of the 100 report to the glamant and
invited him to provide his written comments bothtba report and on
the official charges contained in the memorandun? dbecember
2010. The complainant did so on 14 December 20E0rddognised
that he had been negligent in clocking regularlyl®istrongly denied
any intention to defraud or deceive WMO. He reiedathat he had
not drawn any financial advantage from the dataondsd in

MaxiTime and he asserted that the element of frigmduntent had
not been established. The JDC issued its repotf7ddecember 2010.
Emphasizing that the complainant had been placed jrosition of

trust, it concluded that the charges attached ¢ontemorandum of
2 December 2010 had been substantiated and it reeoded

dismissal as the appropriate and commensurateplilisaiy action.

By a letter of 14 January 2011 the Secretary-Géigfamed the
complainant of his decision to accept the JDC’'emamendation. The
letter also served as notification of the complatizadismissal for
misconduct effective 17 January 2011. The compldiregppealed
against that decision. In its report of 28 July 20the Joint Appeals
Board (JAB) found that the charges brought agaimstcomplainant
were ambiguous and at times contradictory, and pihadf beyond
reasonable doubt had not been established for wtifialble financial
loss to WMO that amounted to fraud. It also fourithtt the
complainant had not been given the opportunity & heard by
the JDC and that dismissal appeared to be dispiopate. It
recommended that the case be reopened. Furthdret®@dcretary-
General’'s request, the JDC reconvened. On 12 Au@od&ftl it
submitted to the Secretary-General a second raposthich it briefly
reviewed the issues raised by the JAB. By a leitdr6 August 2011,
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the Secretary-General informed the complainant tieahad decided
to maintain his initial decision of dismissal forstonduct. That is the
impugned decision.

B. The complainant contends that the decision to disrhim for
misconduct is tainted with several flaws. He argiregarticular, that
the disciplinary proceedings were conducted in remeintion to due
process and the appearance of integrity, sincenarehis right to
confront his accusers nor his right to be heard tangkspond to the
charges levied against him were respected. He weasrrproperly
informed of the exact charges retained against Hiatause the
documents summarising them were vague and contasesdral
contradictions. Moreover, rather than proving higiltg WMO
required him to prove his innocence, thereby fgilto respect the
presumption of innocence.

The complainant also contends that the conduct bithwvthe
impugned decision was based has not been provembtegasonable
doubt. Indeed, WMO failed to show that he was plaicea position
of trust — the function of MaxiTime administratooes not, in his
view, require a high level of trust — that he vieth the Standing
Instructions, or that he ever benefited from thgustdhents in
MaxiTime. He rejects as overreaching the conclusian his alleged
“insubordination” for not adhering to his supervisoinstruction of
6 September 2010 justified summary dismissal andrpees that as a
result of that conclusion he was denied the beméfihe doubt. He
considers his alleged incapacity to explain theréigancies between
MaxiTime and MaxiTalk irrelevant, given that itfir WMO to prove
the alleged misconduct. He notes that he neveir@utaany financial
compensation or credit for his extra hours of wowhich far
exceeded any gain he allegedly sought for himsetbugh the
adjustment of his MaxiTime records.

In addition, the complainant asserts that the #amctof
summary dismissal was disproportionate, firstlycauese the alleged
misconduct related to a secondary and non-offiod assumed by
him and, secondly, because it had no impact orp&iformance as
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regards his primary duties and he cannot thus heidered unfit for
employment with WMO as an Information Technologysissant.
In fact, his performance appraisal reports invdyiainderlined his
“high degree of professional competence” and hidlihgness to put
in extra hours”. He adds that WMO's failure to ddes the mitigating
circumstances in his favour, such as his lackahing on MaxiTime,
the absence of intent to commit fraud and the atgsefiany financial
benefit from the alleged adjustments, make his disah all the more
severe.

In the complainant’s view, the disciplinary procees were
tainted with bias and prejudice. The JDC'’s prejadim particular,
was evidenced by the false and unfounded statenmeati®e in the
document entitled “Charges against [the complaifha®ispecially
the statement that he had benefited financiallynfitbhe adjustments
made on his MaxiTime records. The complainant a@sgues that
the decision to dismiss him was contrary to thengiple of equal
treatment, given that two other staff members werestigated on the
basis of similar allegations but no disciplinary asere was taken
against them. He emphasises that the Secretaryr@'srdiscretion is
not absolute and he contends that, by ignoring &#'s findings, the
latter overstepped the boundaries of what is redsenrational and
fair. Consequently, the dismissal decision, whieused him great
material and moral injury, is arbitrary and disdnatory.

The complainant requests that the impugned deckstoset aside
and that he be reinstated in his old post or a censurate post at
WMO with retroactive effect. He also requests thatbe paid the
salary, allowances, emoluments and benefits, inutudpension
contributions and step increases, to which he whaig been entitled
at grade G.5, from 17 January 2011 through the afateinstatement.
He claims moral damages in the sum of 300,000 Swvisscs,
exemplary damages in the sum of 150,000 francsjbgisement of
legal fees and costs, and such other relief ag tiveinal determines
just, necessary and equitable. He seeks interés¢ aate of 8 per cent
per annum on all amounts awarded through the Hateatl sums due
are actually paid. He asks the Tribunal to order @/ produce any
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document that may be relevant to the impugned idegisthe
proceedings before the JDC and the JAB, and hidoyment with
WMO. He also asks the Tribunal to hold a publicrimgpand to
summon as witnesses the individuals identifiedisnbnief.

C. In its reply WMO expresses scepticism as to whettiex

complaint was filed within the prescribed time ligilt therefore asks
the Registrar of the Tribunal to provide it withopf of the date on
which the corrected complaint was filed in order ifato fully assess
whether it is receivable.

On the merits, it submits that the impugned denisias lawful
and that the complainant’s rights were respectedillatimes. It
notes that there was no individual accuser in tloegedings against
the complainant. In any event, the rules do noedee the cross-
examination of withesses and the WMO Code of Etprecwides for
the protection of whistle-blowers. It adds that twmplainant had
several opportunities to submit his comments didppthe charges
against him and it emphasises in that regard it lis comments on
the summary of the IOO report and his responsehéo Qirector
of REM were duly considered by the JDC. It asstvés the charges
retained against him were precisely worded and &kye notified to
him sufficiently early so as to enable him to defés case. Contrary
to his assertion, the JDC did not rely on posdiinlancial damage to
WMO in formulating its recommendation. Before anigciplinary
proceedings were initiated, he was offered on adtléhree occasions
the opportunity to explain the irregularities thHad been clearly
established, but he was unable to do so in a deedibnner.

According to WMO, the evidence gathered and theptaimant’s
inability to provide convincing explanations weralffcient to
establish the charge of misconduct beyond reasenddlibt. As a
staff member placed in a position of trust, the ptaimant was bound
by a duty of integrity envisaged in the WMO Code Bthics.
However, his conduct was in clear breach of thay dg well as the
Standing Instructions and the instruction issuedhayChief of ITD.
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Contrary to what he may claim, he was given theefieof the doubt
from the earliest stages in the process, when re granted every
opportunity to explain the discrepancies betweenxiMme and

MaxiTalk. Although he denies having drawn any béndfe did

actually benefit from his modifications in MaxiTimeecause for a
period of five months he created a record of longerking hours
than those suggested by his recorded arrival timdaxiTalk.

WMO asserts that dismissal was an appropriate and
commensurate disciplinary measure. Indeed, the gbl&axiTime
administrator for ITD was clearly part of the comipknt’s job within
WMO and it was held by him in an official capacigven though it
might have represented a relatively small partisfduties, it was an
important role which required a high degree ofttargd integrity. As
the JDC was persuaded that there was fraudulentpmation by
the complainant and that this justified the disogly measure of
dismissal, the issue for WMO was not the complaisatechnical
ability to fulfil his duties but his lack of inteidy.

In WMQO'’s opinion, the complainant has failed to add
evidence of prejudice or bias on the part of th€ #nd has also failed
to prove his allegation of unequal treatment —ahalysis of the data
in MaxiTime and MaxiTalk respectively showed a wmwable
correlation of the times recorded as far as therdtho staff members
were concerned, neither of which was a MaxiTime iadtator
with access to the system. It contends that, a® thhas no specific
recommendation by the JAB, it was fully within tt&ecretary-
General’'s discretion to deal with the matter as dwnsidered
appropriate. WMO invites the Tribunal to dismise ttomplaint on all
counts as well as the relief sought.

D. In his rejoinder the complainant submits that bibk complaint
and the corrected complaint were filed in a timetgnner and in
accordance with the instructions given by the Remisof the
Tribunal. On the merits, he explains that he ditl vmaderstand that
the instruction issued by the Chief of ITD was akmidressed to
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MaxiTime administrators, such as himself. He asstat his alleged
actions clearly do not fall under the standardrdédin of fraud and
that summary dismissal was therefore disproportena

E. In its surrejoinder WMO contends that the complairfalsified
the dates indicated on the performance appraigalrie which he
submitted to the Tribunal together with his compiai

CONSIDERATIONS

1. The complainant commenced working with WMO on
18 December 2006. He was summarily dismissed arafidary 2011,
a decision affirmed by the Secretary-General ol\dgust 2011 after
an internal appeal. The decision of 16 August 2B81lthe impugned
decision.

2. The background leading to the complainant’s disahisan
be summarised in the following way. Some mattersdefail are
discussed later when considering the specific ssagsed by the
complainant and WMO. The complainant was initiadlygaged in a
G.5 position as an Information Technology Assistantking in the
ITD Helpdesk Unit. One of the tasks he agreed tdopm from
January 2008, though not part of his duties attithe of his initial
engagement, was to maintain the MaxiTime recordshfe ITD staff
of WMO. MaxiTime was a computerised attendance esystised
to record the attendance at work of staff of WMisT system
facilitated the recording of hours worked per wekhke staff of WMO
were entitled to work flexible working hours thoughe nominal
working week was 40 hours. A member of staff contthetheless
work less than 40 hours in any given week and mgkehe time
subsequently. Equally a member of staff could wankre than
40 hours in any given week and work fewer hourssegbently. The
maximum balance that could be carried through gttane was ten
hours. When sufficient additional hours had beeruamlated
they could be used to take a half-day of compengd¢ave, up to a
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maximum of nine times a year. The system was baseth electronic
time-recording system in which staff members couse a personal
card to activate magnetic card readers locateddya®rs and stairs
on every floor of WMQ'’s premises. This system erdbktaff to

record, electronically, when they commenced anghied work. The
complainant was, in maintaining the MaxiTime recprth a position
to alter or adjust the times recorded by the eb@atrtime-recording
system and thus create a different commencingnishiing time for

ITD staff members.

3. In 2010, suspicions arose within WMO that unautbexi
changes were being made to the time-keeping sysiéis. led to
a fact-finding review undertaken by the 100 of WMThat review
eventually led to the IOO focusing on the condddhe complainant.
On 30 August 2010 the complainant's responsibleestigor, the
Chief of ITD, was informed by 100 of the possiblamipulation of
the time-recording system by the complainant. Ceftember 2010
the Chief of ITD issued an e-mail to all ITD stafying, amongst
other things, that with immediate effect “[a]ny vegts for corrections
and modifications of clocking must be discussedhwibur direct
supervisor, and signed by both staff member anghdrissupervisor”
and that “[tlhe requests for modifications will Bebmitted to [the
Chief of] ITD for final clearance/approval. Clocirupdates will be
authorised only by [the Chief of] ITD".

4. The investigation by IOO culminated in a meetinghvthe
complainant on 2 November 2010 and the preparatiaminutes of
the meeting that were sent to the complainant dio@ember 2010
for comment. The complainant provided comment aadections
the following day. The 0O finalised its report &b pages on
9 November 2010. The report’s conclusions were:

“s [the complainant] manipulated the MaxiTime datdis favour;

» MaxiTime records used as the basis to granttioverwere similarly
manipulated (he thus obtained financial benefibenfithese changes);
and
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* [the complainant] continued to change his resondthout authority
even after the [Chief of] ITD’s clear instructiors $eek the latter's
approval; and

» [the complainant] made a false representationgéd his changes
approved on two days.”

This passage was followed by a conclusion to thecethat the 100
believed that in doing so, the complainant had ated the Staff
Regulations and the Code of Ethics of WMO. The repbserved
that these actions may constitute serious miscdaraut, lastly, that
further administrative action should be taken, udahtg recovery
action, as appropriate. The Director of I00 sewbpy of the report
to the Secretary-General (copied to the Director REM) with
commentary in a memorandum dated 9 November 2010.

5. On 17 November 2010 the Director of REM wrote te th
complainant on behalf of the Secretary-General. Dinector of REM
noted he had been provided with the 100 report &mat the
complainant’s conduct could be deemed miscondwthaay lead to a
disciplinary measure taken against him. He alscedvatome of
the conclusions of the 100 and commented on thedwein of
the complainant. The letter concluded by saying theserved as
notification to the complainant of a potential drof misconduct
that may lead to disciplinary measures as outlinad Staff
Rule 1101.1. It invited the complainant to provicemment no later
than 26 November 2010 after which the Director &MR would
consider whether or not to refer the matter to €.JChe complainant
responded in a letter dated 23 November 2010.

6. On 2 December 2010, the complainant was sent a
memorandum from Ms G. in her capacity as the sagretf the JDC.
She informed the complainant that such a commiitéekbeen formed,
its composition and that “the presentation of théménistration’s
case against [him was] contained in the attachedirdent”. The
attached document was headed “Charges againstdtnplainant]”.

It commenced with a sentence that “[tjhe complainarcharged of
having fraudulently and over a sustained periodiroé manipulated

10
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the recording of his presence in the office infhigwur”. The attached
document then set out facts and commentary reladitigjs charge.

The commentary included the following:

“The gravity of the fraudulent recording is consitkin the context of the
following additional circumstances.

[.]

Third, it is likely that by extending the recordiraf his presence in
the office, [the complainant] maintained a leavéabee of 60 days as of
31 December 2009 and recorded considerable overtioeng 2009,
resulting in the payment of CHF 31,322, by far tlegést overtime
payment of any IT staff.

The time recording in the case of [the complainahfls financial
implications. It is noted that data of the manipiola is limited to the
morning period for the duration of 6 May to 29 Qo0 2010. Data records
of garage entry are kept for this period and dat&xting the garage are
not recorded. Due to the limitation of the data ilabdlity, the
documentation points to a recording of unsubstedi28.6 hours on the
basis of 32 entries as indicated in Annex A of IB© report. With an
hourly rate for a G.5 of CHF 135 (including standaalary, pension
contribution, common staff costs), the total casbants to CHF 3,618.”

7. It is convenient, at this point, to mention one teataised
in the pleas. In his rejoinder, the complainantradges the question
of what is meant by fraud. He contends that thadsted definition
of fraud is: wrongful or criminal deception intemdéo result in
financial or personal gain; or a person or thinggrded to deceive
others, typically by unjustifiably claiming or bejincredited with
accomplishments or qualities. WMO takes issue whik definition
and refers to a definition of fraud from the Blagltlaw Dictionary:
“A knowing misrepresentation of the truth or corogent of a
material fact to induce another to act to his ardwedriment. Fraud is
usually a tort but in some cases (especially wtibes conduct is
wilful) it may be a crime.”

In Judgment 1828, considerations 10-12, which le& lzited in
Judgments 1925, consideration 6, and 2038, comdiderl16, fraud
is treated as deception intended to result in filrgain. What is
important, for present purposes, is that the clsatigemselves link the

11
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complainant’s conduct of manipulating the recordthWwim obtaining
a financial benefit. This involves an allegation fofud involving
deception to secure financial gain and in the rade of these
reasons, the word fraud is used with this meaning.

8. On 6 December 2010 Ms G. sent the complainant anoth
memorandum. She noted that the JDC had met thadrthyhat it had
requested her to provide the complainant with @@ report. She did
so in the memorandum and invited the complainapté®ide written
comments to her by 14 December 2010 on the refuet official
administrative charges contained in the memorandfith December
2010 and any other comments on the case. The mechoranoted
that the JDC had a copy of the complainant’s letfe23 November
2010. The complainant provided comments in a fagepattachment
to a memorandum dated 14 December 2010. The JD@Gdpbits
report in a document dated 17 December 2010. ledhahat
the complainant admitted or did not dispute that Hael made
306 adjustments to his own flexi-time record duritige period
January 2009 to August 2010 and that he continuedmake
interventions to his time records without heedihg instructions of
his supervisor of 6 September 2010. The report, themparatively
briefly, described how the complainant had beea position of trust
and there was no evidence that the adjustmentbéma substantiated
by documented evidence of validations by the supervand
subsequent recording, all of which was a requirg¢roéthe Standing
Instructions. The report also described how theptaimant had failed
to follow the instruction of 6 September 2010 aha tconstituted
insubordination. The report noted there were ov@ro8casions in
a five-month period where there was a discrepaneywden the
time of entry (as recorded on the MaxiTalk systemyl the times
entered manually by the complainant on the MaxiTmaeords and
observed that the complainant's explanations fos¢hdiscrepancies
were not credible. The report concluded that thergés attached
to the 2 December 2010 memorandum had been subgtant
and recommended dismissal as the “appropriate antmensurate
disciplinary action”.

12



Judgment No. 3348

9. On 14 January 2011 the Secretary-General wroteh¢o t
complainant dismissing him effective 17 January 120Ihe letter
enclosed the JDC report and contained a summarheofspecific
factual findings the JDC had made. The Secretanye@é said that:
“Based on the above-mentioned [JDC] report, | hergborm you
that | have decided to accept the recommendatiagheoCommittee”
to dismiss the complainant as the appropriate amuintensurate
disciplinary action.

10. The complainant lodged an internal appeal to the QVM
JAB. The JAB reported on 28 July 2011. The repoted that the
complainant challenged his summary dismissal addsdi with six
arguments. The JAB summarised the arguments #y,fitee decision
of dismissal was flawed by serious procedural utegties, secondly,
that WMO failed to prove the alleged conduct oncalihthe dismissal
was based, thirdly, summary dismissal was disptapate to the
alleged conduct, fourthly, the dismissal process t@anted with bias
and prejudice against the complainant, fifthly, tldecision of
dismissal breached the principle of equal treatmamd, sixthly,
WMO'’s dismissal decision caused the complainant pmreable
injury. It should be noted, at this point, that leaof these six
arguments are the arguments advanced by the coraptdn his brief
in this Tribunal together with an additional argurhethat the
Secretary-General's discretion to dismiss was hsolute.

11. The JAB concluded that the first, second and third
arguments had been made out in various ways bdbothth and fifth
had not, while the sixth raised issues beyondeitmi$ of reference.
After its analysis of the arguments, the JAB sétitsufindings under a
heading “Findings of the Board”. They were:

“17.The charges brought against the [complainaetie ambiguous and at
times self-contradictory. Proof beyond reasonalolebtl has not been
submitted in particular for a quantifiable finaricibpss to the
Organisation that could be concluded as fraud.

18. The [complainant] has not been given the dppdy to be heard by
the JDC.

13
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19. The dismissal appears disproportionate intioglato the proven
charges against the [complainant].

20. The Board sees merit re-opening the case atxge’

Immediately following these findings the JAB set t oits
recommendation, namely that: “Based on its in-degigtussions
and resulting observations and findings, the Jdéippeals Board
recommends re-opening the case against [the camapidi. On
12 August 2011 the chair of the JDC wrote to ther&ary-General
noting that he had requested that the JDC reconwergview issues
raised by the JAB. The memorandum also noted tatJDC had
been reconvened on 9 August 2011 and had providepat dated
12 August 2011, which was attached to the memorandn that
report the JDC observed that it had reconvenedettew issues
raised by the JAB. The JDC report dealt with thesaes under three
headings. The first heading was “the proven quabti financial loss
to the Organisation that could be concluded asdfrathe second
was “whether the decision of dismissal was dispribpoate to the
proven misconduct” and the third was “the lack pportunity for the
[complainant] to be heard by the JDC".

12. On 16 August 2011, the Secretary-General wroteht t
complainant. The letter said (omitting formal parts

“Reference is made to your appeal dated 7 April 201the Joint Appeals
Board (JAB) requesting that the decision of your désal be set aside.
The JAB duly considered your appeal and reportedeats conclusions to
(sic) on 28 July 2011. | attach herewith a copy of I8 report for your

reference.

Subsequent to this report and the recommendationsaioed therein,
further clarifications were sought from the Joinsdplinary Committee

(JDC), which reconvened at my request on 9 April12204 copy of the

JDC report of this meeting is also attached.

In due consideration of both reports, this is tim you that | maintain
the decision that was communicated to you in miledated 14 January
2011, which was to accept the JDC recommendatioshybioposed that
the commensurate disciplinary action is dismissal.”

13. It is convenient to commence the Tribunal’'s consitien
of the arguments of the parties with the specifguement advanced

14
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by the complainant under the general heading “Tleeredary-
General’s discretion is not absolute”. The argumesmass that the
Secretary-General failed to explain why he had depgafrom the
recommendation of the JAB. This submission was madbie more
general context of a submission criticising thecpss whereby a
request was made to the JDC to review its earrelirfgs and the
quite predictable, so it was submitted, approakkrteby the JDC to
adhere to its earlier recommendation. Moreovergheific argument
of the complainant raises, indirectly, other issuds substance
addressed in his brief.

14. It is important, in this context, to focus on sw@ste over
form. In its report of 28 July 2011, the recommerataof the JAB
was reopening of the case against the complainatttd JDC. This,
in fact, happened and did so at the request oStwetary-General.
So, literally, the JAB’s recommendation was givdéfe@ to by the
Secretary-General. However the recommendationeo§ #B had been
preceded by a number of findings. One was thattiginal charge
against the complainant involved an allegationrafifl that had not
been established, on the evidence, beyond reasodabbt and the
charges were, in any event, ambiguous and selfadiotory.
Another was that the complainant had not been gareompportunity
to be heard by the JDC. That finding was made agairbackground
in which the JAB had observed that the complairfead not been
“given the opportunity to defend himself in pergturing sessions of
the JDC". It is tolerably clear that this was aerehce to the failure of
the JDC to hear from the complainant an oral exilan of his
defence rather than deciding the matter, as it did,the papers
including the complainant’s written accounts by wdydefence. Yet
another of the findings was that the summary disatisvas a
disproportionate response to the charged conduehdhe inadequate
evidence to support the charge. This was partigutar, as the JAB
observed, because the duties associated with nmanddaxiTime
were not duties in the complainant’s job descriptior were they
duties of the job description for which he had biétially employed.

15
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15. In its original report of 17 December 2010, the JDC
concluded that the charges attached to the memamandf
2 December 2010 were substantiated. However, tbbaeges quite
clearly and expressly involved an allegation ofiétalf the JDC had,
by that conclusion, been suggesting that it wassfsat that the
complainant had engaged in fraud, it singulariethito explain how
it had reached that conclusion. If this be scs #ntirely unacceptable
for a disciplinary committee to reach this conabumsiwithout
explaining the basis on which it was reached. Ahévely, if the
JDC was intending to say, in saying that the “charg...] are
substantiated”, that the essential facts allegedh& charges had
been established except for the facts suggestiegctimplainant
had fraudulently obtained a financial benefit, thigre JDC was
being careless in its choice of language. Suchlessress is entirely
inappropriate given the gravity of the allegatidiresng made against
the complainant. It is true that the JDC focusedtm complainant
having held a position of trust and having breachkedt trust.
However that is an allegation different from aregétion of fraud.

16. Of some importance is the fact that when the Sagret
General made his initial decision on 14 Januaryl2@ldismiss the
complainant, he had both the JDC and the 100 repatich he had
earlier been sent. It is entirely conceivable thatunderstood the
conclusion of the JDC as involving an acceptaneg the charges,
alleging fraud, had been made out.

17. Perhaps an explanation for the change in focus firannd
to a less serious allegation of breach in trust irethe fact that in
the original 100 report of November 2010, under theading
“Analysis” and subheading “Fraud Triangle — MotiWationalisation
and Opportunity”, the 100 concluded that the conmaat’'s capacity
to change his own MaxiTime records provided amgpootunity for
fraud and that the complainant had been reimbuised009 the
amount of 16,485 Swiss francs for overtime. Moreotlds fact
(reimbursement for overtime), it was observed &y ItbO, provided a
strong motive for fraud. Indeed the 100’s concluasioncluded that
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the complainant manipulated the MaxiTime data mfaivour and the
records used to grant overtime were similarly malaifed and, as the
I00 suggested the complainant obtained financiakfis by way of
overtime payments from these changes. The 100 wa@lyp
advocating an allegation and, potentially, a figdinhat the
complainant had engaged in fraud. However thereamascceptance,
no later than 17 November 2010 (as manifest inletter from the
Director of REM of that date to the complainantyl anost likely after
the 100 report (but a matter adverted to by the glamant in his
response of 4 November 2010 to the minutes of thetimy with the
IOO of 2 November 2010), that the payment of owestiwas
dependent on pre-approval and subject to sepansdesheets that did
not rely on the MaxiTime system to substantiaterthe

18. Thus the factual foundation for the allegation dufd, at
least in so far as it was based on payments otioerdid not exist at
the time the charges were laid. Notwithstanding, tiiae charges
were couched in terms of fraud and the JDC did imoits report of
17 December 2010, expressly address the allegatifsaud, let alone
renounce it, but rather avoided the issue by fogusin breach of
trust. The Tribunal should, at this point, notet ihégs conceivable that
in some other way, the complainant gained some fibeinem the
conduct that ultimately he did not seriously oresst convincingly
contest, including altering his own records withapproval after the
memorandum of 6 September 2010 expressly saying shaeuld
not occur. However that is not, for present purppse the point. The
JDC took a position in its report on 17 Decembef®@nd, not
unsurprisingly, adhered to that position in itsapof 12 August
2011. The JDC did so in circumstances where the éA@bsed in
its report the absence of evidence of fraud orerathe absence
of evidence that established beyond reasonable tdthdt the
complainant had engaged in fraud. The JDC did motfront the
challenge created by the JAB report that the canmtuin its earlier
report that the charges had been substantiatedyweasy. Rather it
focused on a conclusion, open on the evidencethbatomplainant's
conduct had involved a breach of trust. But theodmgy consideration
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of the conduct of the complainant, by various peoghd bodies is
likely to have been coloured by the initial allagatof fraud and the
failure of the JDC to renounce the allegation érthere was fraud
other than in relation to overtime payments, exphsdacts on which
such a conclusion might be based.

19. In addition the JDC also did not address the canmiu
of the JAB that: “[a] statement that the [complaihavas] unfit
to work for WMO was not corroborated by hard evidenas the
additional responsibility given to the [complainamthich was of [an]
administrative nature, did not fall within the calfl his duties or job
description. These duties were in addition to thigimal terms of
reference for which [the complainant] had been eygd.” The
approach of the JDC in its 12 August 2011 repos weasay that the
disciplinary measures other than dismissal contategdlin the Staff
Rules (written censure, suspension without payeonation to a lower
grade) gave an opportunity to re-establish tradeli these measures
constituted an unacceptable risk to the organisajieen the fact that
the complainant could not continue to perform higies without
continued access to WMO systems and records ofrsopa and
sensitive nature throughout WMO. Apart from acasgdilaxiTime
records, the JDC does not say what information tnigh accessed
which would continue the difficultly they advert the report. It is
instructive to note that the only “position of tfuselied on by the
JDC in its 17 December 2010 report arose from th@ntanance of
the time records of the complainant’s divisionthi&t is what the JDC
continued to rely on, it did not address the poate by the JAB. If it
was relying on some wider access to confidentifarimation, it does
not explain what information and in what context.

20. The Tribunal returns to the complainant’s argunteat the
Secretary-General failed to explain in his lettel ® August 2011 the
reasons for departing from the recommendation ef IAB. The
Tribunal agrees that he did not explain the deparais a matter of
substance. It is true that the Secretary-Geneo#l steps to reopen the
complainant’s case before the JDC that involvestditacceptance of
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the JAB’s recommendation. But then the result,rdfapening, was a
flawed process as discussed in the preceding cmasidns. What
the Secretary-General failed to do in the impugdedision was to
explain why he accepted the conclusion of the JD@eé face of the
legitimate and reasoned conclusions of the JAB lwhicade it

extremely difficult, if not impossible, without ebgmation to adhere
to the JDC’s recommendation to dismiss the comptdinThis is

basis enough to set aside the Secretary-Genegision. While the
judgments of the Tribunal which establish the némdthe ultimate

decision-maker to explain why they refuse to follewfavourable
recommendation of an internal appeal body (see drample

Judgment 3161, consideration 7) do not addresse@a all fours as
the present, the principle nonetheless has apiplicah this matter.
The Secretary-General should have, but did notlagxpin the

impugned decision, why he rejected the substancehefJAB's

conclusions.

21. On this basis alone, the complainant is entitleéroorder
setting aside the decision to dismiss him. Howdweeis also entitled
to an order reinstating him to the position he hphibr to his
dismissal and compensation for loss of income, ghoadjusted by
any income he may have received in the intervemiagod. Even
though there was a breach of trust by the comptajntahas not been
proved by WMO that the breach involved fraud (irdlei@ its
submissions to the Tribunal it eschewed any aliegaif fraud). The
conduct which constituted that breach was in thenptainant
undertaking duties which were not a part of theiedufor which
he was initially employed and which, on the evidenbefore
the Tribunal, are not duties it is essential that dontinues to
perform even though they have, since 2008, beesrresf to in the
complainant’s forward job plans and annual applsis@&/hile the
complainant engaged in conduct which was entirelgcaeptable, his
dismissal occurred in circumstances where the geod®y which
dismissal was adjudged the appropriate remedy Jased and
the Secretary-General failed to give an adequatdaeation for
the ultimate decision to affirm the dismissal ie flace of the reasons
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of the JAB. In these circumstances the complaiigrglso entitled
to moral damages which the Tribunal assesses instimm of

20,000 Swiss francs. By ordering the complainarisstatement, the
Tribunal is not intending to preclude the impositiof an appropriate
disciplinary measure on the complainant, as prapbgehe JAB.

22. The Tribunal does not propose to order the prodoctf
documents requested by the complainant’s legabsemtative nor is
it appropriate, in the circumstances, to order aal dearing as
requested by the complainant. Facts sufficient igpabe of the
complaint can be gleaned from the pleadings andrmpanying
documents.

DECISION

For the above reasons,
1. The impugned decision of 16 August 2011 is seteasid

2. The Tribunal orders that the complainant be retedtao the
former position he held at the time of his dismiissa

3. The complainant shall be paid the salary and ogineoluments
that he would have been paid between the time ofllsimissal
and the time of his reinstatement, less any amdwntsas, in that
time, received by way of salary and emoluments feom other
employment.

4. WMO shall pay the complainant 20,000 Swiss franesmaral
damages.

5. WMO shall pay the complainant 7,000 Swiss franasosts.

6. All other claims are dismissed.

20



Judgment No. 3348

In withess of this judgment, adopted on 15 May 401
Mr Giuseppe Barbagallo, President of the Tribumét, Michael F.
Moore, Judge, and Sir Hugh A. Rawlins, Judge, biglow, as do |,
DraZzen Petrovi, Registrar.

Delivered in public in Geneva on 9 July 2014.
GIUSEPPEBARBAGALLO

MICHAEL F. MOORE
HUGH A. RAWLINS

DRAZEN PETROVIC
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