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117th Session Judgment No. 3323

THE ADMINISTRATIVE TRIBUNAL,

Considering the seventh complaint filed by Mr A.dgainst the
International Telecommunication Union (ITU) on 20gust 2010 and
the ITU’s reply of 3 December 2010;

Considering Articles Il, paragraph 5, and VII oétBtatute of the
Tribunal,

Having examined the written submissions and decmedo hold
oral proceedings, for which neither party has agapli

Considering that the facts of the case and thedjsiga may be
summed up as follows:

A. Facts relevant to the complainant's career areedfdund in
Judgments 1646, 1743, 2074, 2075, 3025 and 321i0ed on his
six previous complaints.

On 22 December 2004 the Secretary-General of the IT
published Service Order No. 04/19, informing thespanel that the
personal promotion scheme, the implementation othvihad been
announced in Service Order No. 99 of 17 Septem!998,1was
“temporarily suspended” with immediate effect. lhsvexplained that
the reason for this measure was the organisatisevere financial
situation, that it had been adopted pending a mecan the matter by
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the ITU Council at its 2005 session and that pexk@momotions
which had been recommended by the Appointment and@ion
Board for staff members eligible for promotion oddhuary 2003 and
1 January 2004 were being reviewed. The personaslatdvised by
Service Order No. 05/12 of 11 October 2005 thaitsa2005 session,
the Council had decided to maintain the above-roaetl suspension
measure until further notice.

In a memorandum of 31 July 2009, the complainanto w
considered that he had met the conditions for veugipersonal
promotion before the scheme was suspended in Dere?@®4 and
who was therefore surprised that his case had eeh lexamined,
asked the Secretary-General, whom he claimed te hdermed of
this during two meetings with him in 2008 and 20G®remedy this
“anomaly”. When this request was denied, he askedSecretary-
General to review his decision. As this request lkawvise rejected
on 17 November 2009, he referred the matter tAfheal Board on
18 December 2009. The Administration submitted Sexretary-
General's reply to the complainant’s appeal on&@ary 2010, after
the Chairman of the Board had granted it a tenaddgnsion of the
time limit for doing so, owing to the office closuduring the holiday
at the end of the year. In a report dated 25 Magd0, the majority of
the Board's members recommended the upholdingefldtision of
17 November 2009. By a memorandum of 21 May 2016ichv
constitutes the impugned decision, the complainad informed that
the Secretary-General had decided to endorse tih@oopof the
majority of the Board’s members. The complainatited on 30 June
2010.

B. The complainant draws attention to the fact thatenrStaff Rule

11.1.1(4)f) the time limits applicable to the imtar appeal procedure
may be extended only “in a casefofce majeuré and that, when an
extension is granted, “both parties shall be infxiraccordingly”. He

submits that this subparagraph was breached bedassas not

informed at the same time as the Administratiorihef extension of

the time limit for the Secretary-General’s replyhie appeal.
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On the merits, the complainant contends that, siheepersonal
promotion scheme had been implemented in consequainan ITU
Council resolution, its suspension should have ldsrided by the
same body. In his view, the measure is illegalgesiit is in fact
retroactive, having become effective as of 1 Jan@a04. He argues
that this measure also breached the principle oélemeatment since,
unlike staff members who were eligible for such rmpotion on
1 January 2004, the case of those who, like hingatne eligible
between that date and 22 December 2004 was notime@mThe
complainant endorses what he considers to be thécuarly
pertinent reasoning of the Appeal Board member whpressed a
dissenting opinion and who, after studying the sasfeseveral staff
members who received personal promotion in the vedkridgments
2606 and 2607, reached the conclusion that “thdicapion of the
personal promotion scheme was flawed”. Lastly, tdoenplainant
contends that his career prospects vanished afiefiléd his first
complaint in 1996, as when he retired he still bl grade at which
he had been recruited 26 years earlier. The ITWefbee breached
Staff Regulation 4.3 stipulating that staff “shb# given reasonable
promotion possibilities”.

In substance the complainant asks the Tribunaktoaside the
impugned decision, to rule on the protracted natfirdne suspension
of the personal promotion scheme and to award bimpensation for
the injury suffered, as well as costs.

C. Inits reply the ITU objects that the complainaied his request

for personal promotion almost five years afternteasure suspending
it was put in place and thus failed to exhaustititernal means of

redress.

As regards procedure, it emphasises that the camaplahas not
explained how the ten-day extension of the timetlawailable to the
Secretary-General for submitting his reply to higppeal caused him
injury, especially as the internal appeal procedwss completed
within the time limit of 14 weeks laid down in tiaff Rules.
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On the merits, the ITU explains that the personamuwtion
scheme was implemented following the publicatiorSefvice Order
No. 99, this being an “administrative act withiretluthority and
competence of the Secretary-General”, and thaStdweetary-General
therefore had the power to suspend the applicatidhe scheme in
accordance with the principle that similar acts ureg similar
procedures. It adds that the suspension of the emtioned scheme
was a management measure adopted in its own itdeagainst a
background of budgetary constraint. The ITU alspl&xs that the
scheme was suspended before the complainant beehgilgle to
benefit from it. In accordance with Service Ordeo. N9, which
provides that eligibility is determined as at 1 ueny of the year
following the date on which the staff member medtsthe criteria
regarding length of service, the complainant ditl mecome eligible
until 1 January 2005, because it was only on 1 l@gt@004 that he
met these criteria. It infers from the foregoingttithe suspension
measure was not retroactive and that the complagnanbmission
that his first complaint ruined his career is grdless. In addition, the
ITU argues that the dissenting opinion of one mandfehe Appeal
Board is irrelevant in this case. It stresses timastaff member who
would have been eligible to benefit from the pesdopromotion
scheme after 1 January 2004, had it not been sdegemas been
promoted.

CONSIDERATIONS

1. The complainant entered the service of the ITU aluBe
1984. He was given a fixed-term contract from 1aDet 1984 until
30 September 1987. On 1 October 1987 he obtainpdrmanent
appointment. He retained his initial grade, G.5jlure retired on 30
June 2010.

2. On 17 September 1998 the Secretary-General of The |
adopted Service Order No. 99 concerning the imphtation of a
personal promotion scheme. This service order nedeto Resolution
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1106, in which the ITU Council had decided to idwoe such a
scheme “in order to give staff in occupational grewvith limited
career opportunities the possibility of being teeaton an equal
footing with staff members having more frequent npotion
opportunities”. The service order was accompaniea Iset of rules,
which were approved by the Joint Advisory Committeetting out
the separate criteria for granting personal proomotinat had to be met
by staff members in the Professional category bed3eneral Service
category, in order to avoid “widely differing retsil

Under these rules, General Service staff membees;dtegory to
which the complainant belonged, had to meet thremutative
conditions related to length of service: they hadhdave completed at
least 20 years of continuous service in the ITUeaunral fixed-term or
permanent contract; they had to have not been gezmo the
previous 15 years, and they had to have spent tharethree years in
the top step of their grade. Those who satisfiédhalse conditions
also had to meet three other criteria, includingt tbf having no
promotion prospects in their occupational areadagperiod of two
years following the date on which they met the afoentioned
conditions. It is not disputed the fact that thenptainant fulfilled all
these conditions on 1 October 2004 and that hisnption on 1
January 2005 could have been considered.

3. On 22 December 2004, however, “in view of the pmese
severe financial situation”, the Secretary-Genexdbpted Service
Order No. 04/19, which temporarily suspended teis@nal promotion
scheme pending a decision by the ITU Council 22085 session. This
service order was applicable as from its publicata that same date,
save in the cases of personal promotions recomrderge the
Appointment and Promotion Board for staff eligilfler promotion
as at 1 January 2003 and 1 January 2004.

The suspension by the Secretary-General of themarpromotion
scheme was endorsed by the Council in a decisiomhath the staff
was informed by Service Order No. 05/12 of 11 Oet&®05.
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The measure suspending personal promotion adopted®20
December 2004 was still in force when this complaias filed.

4. In the memorandum which the complainant wrote te th
Secretary-General on 31 July 2009, he referredddwo meetings he
had had with him in 2008 and 2009 and he expresggdise that his
personal promotion had not yet “been dealt witthalgh [he had]
fulfilled all the criteria for eligibility for suchpromotion [...] before
the personal promotion scheme was suspended”. ids‘ahomaly”
was not remedied, he submitted a request for awewvhich was
rejected on 17 November 2009 on the grounds thatdudd not have
been eligible to benefit from that scheme untilahuary 2005, in
other words after the entry into force of the measuspending the
personal promotion scheme.

On 18 December 2009 the complainant lodged an apgeist
that decision with the Appeal Board. In its repoit25 March 2010
the Appeal Board recommended that the Secretargf@ershould
dismiss the complainant’'s appeal, but the staffaggntative on the
Board issued a dissenting opinion.

On 21 May 2010 the complainant was informed tha th
Secretary-General had rejected his request andrmadf the decision
of 17 November 2009. That is the impugned decision.

5. The complainant first pleads that the internal abpeocedure
was not properly followed.

He taxes the Chairman of the Appeal Board withravbreached
its own rules and principles” by not informing himmediately of his
decision to extend by ten days the four-week timé lestablished by
Staff rule 11.1.1 for the Secretary-General’s réplpis appeal.

The evidence in the file shows that not only did domplainant
not receive a copy of the memorandum of 22 Decer?d@® in which
the Administration requested an extension of time fimit for replying,
owing to the office closure during the holidayts £nd of the year, but
that, in breach of the second sentence of Sta# Rll1.1(4)f), he was
not informed of the e-mail of 5 January 2010 in eththe Chairman

6
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of the Appeal Board granted this request by extandhe time limit
for replying until 27 January 2010.

The complainant, who does not dispute the fact thete was
good reason to extend the time limit, does not, e, contend that
the procedural flaw to which he objects caused &itg particular
injury. His plea therefore fails.

6. The complainant then submits that only the ITU Guilunas
competent to suspend the personal promotion scimestigited on 17
September 1998. Its temporary suspension was ardevith
immediate effect by the Secretary-General on 22bber 2004, but
it became final only after it had been approvedhs Council at its
session in July 2005, in other words after 1 Jan@805, the date on
which the complainant in principle became eligitddenefit from the
personal promotion scheme.

In Service Order No. 04/19 the Secretary-Genenalsséd the
immediate and temporary nature of the measure pgntle final
decision which would be taken on it by the Coumtilits following
session. The Tribunal, which has had occasion tomeme the real
scope of this temporary measure, implicitly acceépthat the
Secretary-General was competent to adopt it (sdgndents 2606,
under 7et seq.,and 2607, under @t seq. There is no reason to
reconsider this finding, especially as the comgatnought to have
challenged the Secretary-General's competence wtithelay, since it
was obvious from the text of the service orderumesiion that he, the
complainant, was among the persons concerned bappigcation.

This plea is therefore unfounded.

7. In submitting that Service Order No. 04/19 was igubto
him in breach of the principle of non-retroactivityhe complainant
loses sight of the fact that under the personamptimn scheme
instituted on 17 September 1998, the decisive fdataclusion on the
list of candidates for personal promotion is 1 &puof the year
following the date on which the above-mentioned ditbons and
criteria have been met. The complainant himselinaakedges that

7



Judgment No. 3323

this date lay between 1 January and 22 Decembet. 246 personal
promotion could not therefore be contemplated untilanuary 2005,
in other words after the entry into force of thesgension of all
personal promotions.

8. The allegation of unequal treatment must also bmidsed,
since the Tribunal has no objective reason to dthubtexplanations
furnished by the ITU in its reply to the complaiftpm which it is
clear that the case cited by the complainant coiscer situation
different from his own. He supplies no evidencestmw that staff
members who, like him, in 2004 met the criteriagersonal promotion
unduly benefited from an exemption from Service €drillo. 04/19.
The same applies to the cases mentioned in thentilsg opinion
annexed to the Appeal Board's report, the reasoningvhich the
complainant says he endorses.

Nor has the complainant proved that he was thenviaf any
kind of reprisal after he filed his first complaiwith the Tribunal in
1996.

9. The complaint must therefore be dismissed, withtbete
being any need to rule on the merits of the ITUlgeotion to
receivability based on the failure to exhaust immeans of redress.

DECISION
For the above reasons,

The complaint is dismissed.

In witness of this judgment, adopted on 20 Febru2dy4,
Mr Giuseppe Barbagallo, President of the TribukilClaude Rouiller,
Vice-President, and Mr Seydou Ba, Judge, sign bedsvdo |, Drazen
Petrovt, Registrar.

Delivered in public in Geneva on 28 April 2014.
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