Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

117th Session Judgment No. 3317

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Mr U. S, agaitiet European
Patent Organisation (EPO) on 8 September 2010ER@'s reply of
21 December 2010, the complainant’'s rejoinder ofl@duary 2011
and the EPO'’s surrejoinder of 11 April 2011;

Considering Article Il, paragraph 5, of the Statote¢he Tribunal,

Having examined the written submissions and decided to
order oral proceedings, for which neither party &aglied;

Considering that the facts of the case and thedjsiga may be
summed up as follows:

A. The complainant was born in 1946.the material time he was a
permanent employee of the European Patent Office, EPO’s
secretariat, assigned to the Pure and Applied Qrg@memistry
(PAOC) Cluster in Directorate-General 1 (DG1). Haswdue to reach
the normal retirement age of 65 in August 2011.20rMay 2010 he
requested, in accordance with Article 54(1)(b) dfe tService
Regulations and Circular No. 302, a six-month prghtion of service
beyond the age of 65. That same day his Directar,dM]., and
Principal Director, Mrs L., forwarded his requestthe Coordination
Committee, expressing the opinion that “a six-mattension [could]
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be granted in view of the examination stock in theectorate and
in view of [the complainant’s] personal examinatsbock”.

Article 54(1) of the Service Regulations for Peremtn
Employees of the European Patent Office (hereindftee Service
Regulations”) and Circular No. 302 of 20 Decemb@d72, which sets
forth the Guidelines for applying Article 54, prdeiin pertinent part:

“Article54
Date of retirement
(1) a) A permanent employee shall be retired

- automatically on the last day of the month durnimigich he
reaches the age of sixty-five years;

- at his own request under the conditions stipdlaie the
Pension Scheme Regulations.

b) Notwithstanding the provisions of paragraph, @)permanent
employee may at his own request and only if theoaping
authority considers it justified in the interesttbé service, carry
on working until he reaches the age of sixty-eighivhich case
he shall be retired automatically on the last diaghe month in
which he reaches that age.”

“CIRCULAR No. 302
(20 December 2007)

Guidelinesfor applying Article 54 of the Service Regulations for
per manent employees of the European Patent Office

[..]

. Prolongation of service beyond the age of 65 (up to 68) under
mutual agreement

1. The decision on prolongation of service lieshwihe President of the
Office.

2. A permanent employee in active service may stibmequest to carry
on working beyond the age of 65 and up to 68 atatest nine months
prior to the date on which he reaches the age of 65

[.]

4. With the administrative assistance of the PersbiDepartment and
after consulting the employee’s superiors, the iBees will decide on
the request. The decision shall be taken with dunesideration to the
interest of the service, as laid down in the Anriexe decision shall
also specify the agreed duration of prolongatiosesfice.
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5. The employee concerned shall be notified ofdbeision within two
months from the date on which the request was raadeat the latest,
seven months prior to the date on which he reattteeage of 65. The
Personnel Department shall also be informed of dkeision and
charged with its administrative implementation.”

Effective 19 July 2010, Mr S. became the new RpadcDirector
of the PAOC and Biotechnology Joint Cluster. Byetier of the same
day, which constitutes the impugned decision, Mr iiformed
the complainant that a prolongation would not behe interest of
the service, in particular because his intentios teareallocate some
of the workload in the complainant’s field so as ‘tebalance
the workload between [the] Clusters of Biotechngl@and PAOC”
and also because there was sufficient time forQffece to prepare
the complainant’s handover prior to his retiremedh 20 August
and again on 10 September the complainant wrotleetd’resident of
the Office, requesting a review of Mr S.’s decisiot to prolong his
service. Acting on behalf of the President, theeMirresident of DG1
confirmed in a letter of 17 September 2010 the iBeet's support of
that decision.

B. The complainant contends that the impugned decisi@s taken
without authority. Indeed, according to the infotiroa communicated
to staff through an EPO newsletter published in&@e decision on
his request for a prolongation of service oughhawe been taken by
the Vice-President of DG1, following the recommeiata of the
Coordination Committee. Alternatively, should thenBipal Director
of PAOC be considered the appropriate authority,ehdorsement of
his request by his former Principal Director shooéle been viewed
as a favourable decision. Hence, in view of Mrsslviewed of his
request, Mr S. had no right to intervene in thecpss by revoking the
support given by his predecessor. This interventimmstituted, in his
view, a procedural flaw. Moreover, by rejecting tbemplainant’s
request on his first day in office, i.e. withoup@per evaluation of the
workload in the PAOC and Biotechnology Joint Clustand by
ignoring his readiness to be transferred to a wffe field, Mr S.
committed a mistake of fact and failed to take imtocount an
essential fact. Although he gave early notice sfwish to continue
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working beyond 65, the EPO failed to properly cdesihis request:
the dates referred to in Mr S.’s letter of 19 210 were wrong by a
year. In addition to showing the carelessness wiith his request
was handled, this fact demonstrates an abuse afpow

The complainant asks the Tribunal to quash the gned
decision and to order the EPO to grant his redieegirolongation of
service. Alternatively, he requests compensatiamiamount equal to
the salary and pension benefits which he would megeived had he
been allowed to remain in service until 29 Febru2®2. He also
reguests 5,000 euros in moral damages and “[c]astading 500 euros,
as compensation for the complainant’s own time effait”.

C. The EPO submits that the impugned decision wasitakeMr S.,
the Principal Director of the complainant's clustém the proper
exercise of his authority. It points in this regdacdthe President’s
decision to delegate to Vice-Presidents the powsted to her under
Circular No. 302 to take decisions on requestspimongation of
service and their authorisation to further delegatgbject to her
approval, that power to Principal Directors. It calpoints to the
subsequent decision by the Vice-President of DGLrther delegate,
as of 1 March 2008, his power in the matter to ¢dpia Directors
with the caveat that they “may not take a decigsinrprolongation of
service without consultation of the Coordination n@oittee”. It
denies the existence of procedural flaws and engdsmshat Mr S.
was fully entitled to make a different decisionrifas predecessor. In
any event, the endorsement of the complainant'sasigby Mrs L.
predated Mr S.’s decision to transfer files andfdtam the PAOC
to the Biotechnology Cluster, considerably reduciigreby the
workload in the complainant’s field. According teetEPO, Mr S. was
fully informed of the situation in PAOC well befotaking up his
duties and in evaluating the interest of the servie was perfectly
entitled to only consider the workload in the coampant’s cluster.
Hence, there was neither a mistake of fact nourailto consider
an essential fact in examining the complainant'suest. The
Organisation rejects the allegation of abuse ofgroand asserts that
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the error in relation to the dates referred tohim Principal Director’'s
letter of 19 July 2010 was unintentional and immate

D. In his rejoinder the complainant questions the mxte which
decisions that were never communicated to stath si$ the delegation
of power by the Vice-President of DG1 to Principatectors relied
upon by the EPO, are valid. He argues that the gmed decision was
not properly substantiated: Mr S.’s rejection of hkquest was based
on intentions regarding the reallocation of workl ataff rather than
on decisions already implemented, while the reaspwen by the
Vice-President of DG1 in his letter of 17 SeptemR&10 were
different from those given by Mr S. He points t@ thbsence of any
evidence that the Coordination Committee actualbkan unfavourable
position on his request, or that Mr S. in fact adiexl that Committee
prior to deciding on his request, and characterthés omission a
serious procedural violation.

E. In its surrejoinder the Organisation asserts thatdelegation of
power by the President and the Vice-President of B@s fully valid

even without having been made public. It maintéirad the impugned
decision was adequately substantiated. Mr S.’ssafto grant the
prolongation was based on actual decisions made negard to the
reallocation of work and staff while the reasongegi by the Vice-
President of DG1 in his letter of 17 September 20&€e fully consistent
with those given earlier by Mr S. With regard te trequirement for
consultation of the Coordination Committee, it exp that it was fully
met. In its surrejoinder it appends copies of elsnaihich, in its

opinion, confirm that the Committee was consultad ananimously
recommended against the complainant’s prolongation.

CONSIDERATIONS

1. The complainant was employed by the EPO. In Aug04t
he turned 65. The EPO Service Regulations providériicle 54(1)(a)
that a permanent employee shall be retired autoaition the last
day of the month during which he reaches the agé5ofears. By
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operation of this provision, the complainant wohkalve been retired
automatically on 31 August 2011. However, this Bm@n is the
subject of a qualification found in Article 54(1)(bb the effect that
a permanent employee may carry on working untilda@8 if

the appointing authority “considers it justified ihe interest of the
service”. This might occur only if requested by émployee.

2. Infact, the complainant made such a request ai&@02010
for a six-month prolongation, namely from 31 Aug@fill until
29 February 2012. A decision was made and commiguice the
complainant by a letter dated 19 July 2010 thatettvgould not be a
prolongation. While this is the impugned decisitiie complainant
argued that at that time a decision had already besde acceding to
his request. The impugned decision was made by.Mh& Principal
Director of PAOC. Regrettably, the Service Regalaido not provide
for an internal appeal in a case such as the grdssfiore an employee
can appeal to the Tribunal.

3. In his complaint, the complainant challenges thelgned
decision on several bases. First, he argues, éatethat the impugned
decision waslltra vires. He argues that the decision should have been
made by the Vice-President of DG1 (having regarditat had been
said in an EPO newsletter) whereas, in fact, tloésaben was made by
a Principal Director. The operation of Article 5%() is addressed by
Circular No. 302, which provides a mechanism fa tonsideration
of a request made under the Article. It makes esgreference to
such a request being submitted to the PresidetiteoOffice and the
President “decid[ing] on the request”.

4. In its reply, the EPO annexed three documents cairge
the delegation of this power by the President. ®@ag a memorandum
dated 11 February 2008 signed by the Presidengalahg to the
Vice-President with direct responsibility for thengloyee concerned,
the power to “take decisions on prolongation ofvieer for all
employees with grades A5 and lower”. The memorandurther
provided that the relevant Vice-President couldhwvihe President’s
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approval, provide for a further delegation of thmvpr to Principal
Directors. The Vice-President of DG1 in an instrumelated

21 February 2008, delegated the power to Principiadctors for

the employees under their direct line managemehis Telegation
was said to be effective from 1 March 2008. Thiamrgement was
approved by the President in writing on 6 March&0lhe instrument
of delegation by the Vice-President of DG1 stathdt t‘Principal

Directors may not take a decision on prolongatibseasvice without
consultation of the Coordinating Committee [...]".€rb was a lawful
delegation of the power to Principal Directors ritttétanding, as the
complainant contended, that this further delegatignthe Vice-

President of DG1 was not publicised.

5. Mr S. made the impugned decision not to prolong the
complainant’s employment on his first day in theifion of Principal
Director of PAOC, namely 19 July 2010. This factswalevant to
two arguments advanced by the complainant. Thedngument was
that, at this time, a favourable decision had alyecheen made by
the previous Principal Director of PAOC, Mrs L., pwolong the
complainant's employment. It is true that in a ndeged 20 May
2010, the complainant’s Director, Mr d.J. recordledt both he and
Mrs L. were of the opinion that a six-month extemsicould be
granted. This note was to the members of the Coatidg Committee.
However the delegation of the power to make a detis relation
to a request for prolongation of employment was shbject of a
qualification. It was that a decision could not bede without
consultation with the Coordinating Committee. Treguirement that
there be consultation created a condition precetetiie exercise of
the power to make a decision. That is to say, dulaglecision could
only be made after the consultation had taken placeordingly, any
opinion Mrs L. had formed before 20 May 2010 coulot have
constituted a legally effective decision in relatito the request. No
decision had been made on the complainant’'s redoefstre the
impugned decision was actually made on 19 July 2010
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In its reply, the EPO stated that “the [...] Coordiing Committee
unanimously felt that there was no service intefasprolonging
the complainant’s service beyond 65”. In respowsa suggestion by
the complainant in his rejoinder that there washeeievidence of this
unfavourable conclusion of the Coordinating Coneeithor evidence
that Mr S. was aware of this unfavourable conclusithen he made
the impugned decision, the EPO annexed to its jeimder copies
of several e-mails from which it can readily beeiméd that the
Committee did reach this conclusion and that it es@®municated to
Mr S. before he made the impugned decision. Acoglglithe condition
precedent had been met when the impugned decisiermade and the
decision was, in this respect, a lawful decision.

The second argument of the complainant based offiatiiehat
the decision was made on the first day Mr S. wathéposition of
Principal Director, was to the effect that no propealuation of the
workload in the complainant’s field or his readings be transferred
to a different field was made. However, this argomis without
substance.

In his letter of 19 July 2010, Mr S. did not referthe adverse
advice of the Coordinating Committee, and it wouldve been
preferable for him to have done so. Nonethelesexptained why he
concluded, for operational reasons, that the pgatan would not
be in the interest of the service. The complaindo¢s not agree
with this conclusion and he detailed why, for opiereal reasons, his
request should have been the subject of a favaurdelcision.
However, it is not the Tribunal's role to make amleation itself of
whether the discretionary decision actually mads tha correct one.
The complainant accepted, correctly, that the aflehe Tribunal
is limited and that, in relation to an assessmenthe facts, a
discretionary decision cannot be impugned unlessetlinas been a
mistake of fact, essential facts were overlookedlearly mistaken
conclusions were drawn from the evidence (see, drample,
Judgment 2896, consideration 7). To successfulhugn a discretionary
decision, a complainant must demonstrate some foedtl flaw
in the decision-making process. It is unnecessarydétail the



Judgment No. 3317

complainant’s analysis of the circumstances praait the time the
impugned decision was made because they do not, earaotely,
demonstrate a fundamental flaw in the decision nigder S.

One matter of detail relied on by the complainaaswhat Mr S.
mistakenly referred in his letter of 19 July 20XD & request for
prolongation “up to February 2011” and mistakerdgferred to the
complainant reaching the age of 65 “on 20 Augudi020Both dates
were wrong by a year. The complainant made hisestdar prolongation
well before it might otherwise have been made. ularc No. 302
permits a prolongation request to be made up t® manths before the
affected employee turns 65. Thus, the complainaatjsest could have
been made as late as December 2010. The complainaguest was
made on 20 May 2010. Circular No. 302 requires@sitn within two
months of the request. Accordingly, Mr S. had tdkena decision by
20 July 2010. This error in relation to dates isnaerial because the
reasons given by Mr S. related, in substance, torduoperational
arrangements. There is nothing to suggest thaethutere operational
arrangements would not have remained relevant ironly 2010 but
also 2011.

DECISION

For the above reasons,
The complaint is dismissed.
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In witness of this judgment, adopted on 20 Febru2ody4,
Mr Giuseppe Barbagallo, President of the Tribumdt, Michael F.
Moore, Judge, and Sir Hugh A. Rawlins, Judge, biglow, as do |,
DraZzen Petrovi, Registrar.

Delivered in public in Geneva on 28 April 2014.

GIUSEPPEBARBAGALLO
MICHAEL F. MOORE
HUGH A. RAWLINS

DRAZEN PETROVIC
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