Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

116th Session Judgment No. 3299

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Mrs R.E. S. agithe
International Organization for Migration (IOM) o® April 2011 and
corrected on 31 July 2012, IOM’s reply of 16 Jayuafl3, the
complainant’s rejoinder of 27 February and IOM’'srejoinder of
10 May 2013;

Considering Articles Il, paragraph 5, and VII oétBtatute of the
Tribunal;

Having examined the written submissions and decided to
order oral proceedings, for which neither party &aslied;

Considering that the facts of the case and thedplga may be
summed up as follows:

A. The complainant joined IOM in 1987 and worked diggniously
in various positions until April 2007. On 3 Marc®ID she joined
IOM again under a six-month special appointmerdragdministrative
and Financial Assistant, at grade G.5, for the SuppJnit of

the Global Forum on Migration and Development (GEMDBler

appointment was due to terminate on 2 Septembe. 201
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Shortly after being appointed, the complainant méh her
supervisor, the Head of the Support Unit, on sdvecaasions to
discuss her tasks. On 29 March 2010 the supemiszie an e-mail to
the complainant giving her “guidelines” with respéx the discharge
of her duties. The following day she filled in arf@emance
Development System (PDS) form with respect to themlainant’s
performance and forwarded it to her for comment aighature.
The complainant signed the PDS form and returnedoither
supervisor. They met on 31 March to discuss théopeance and
the complainant noticed new handwritten commentshenform her
supervisor was referring t8he requested a copy of that form, but her
supervisor denied her request. On 6 April the super sent a
modified version of the form to the complainantiagkher to read it,
comment and sign iThe complainant replied on 9 April that she had
been informed that it was neither appropriate remessary to fill in a
PDS form at this stage and therefore she did gotisi

The Head of the Support Unit wrote to the complainan
13 April 2010 to inform her that, following the mews they
had had and in light of her “Terms of Reference #rel PDS form
dated 30 March 2010", she considered that somectspme# her
performance were unsatisfactory. More particulahe criticised her
for getting “wobbly, dizzy and hyperactive” whenestvas asked to
provide explanations regarding her work. The lettas a warning in
accordance with Staff Regulation 9.2 and Staff FRuB41. She added
that she would reassess her performance in 30 idalyght of the
“guidancel/instructions” given therein, and thahdf improvement was
noted, “further action” as per the relevant StaéigRlations and Staff
Rules for employees at Geneva would be taken agaénsShe added
that the letter would be placed in her personndel fihe complainant
replied to her supervisor by a letter dated 20 lIApropying the
Director of Human Resources Management (HRM), tiestremarks
were either inaccurate or concerned a “one-off pecee” and
that they were discriminatory and offensive. Shguested that the
warning letter be removed from her personnel fda. 29 April she
wrote an e-mail to her supervisor asking to medh wer and the
Ombudsman to discuss the “current situation”.
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The complainant was on sick leave for most of MA¥® except
for a few days when she returned to work eitheradnll-time or a
part-time basis. Her sick leave was then extenddd the end of
June. She met with the Director of HRM and the Cikedical
Officer on 7 June 2010 to discuss the issues raisdte letter of
20 April. The Director of HRM wrote to the complaimt on 11 June
summarising the discussions they had during thetintgeef 7 June
and indicated that, as agreed, she should immégdettgp working for
the Support Unit given that there was no “soundti@hship” between
her and her supervisor. He added that her appomtmeuld not be
renewed beyond its expiry date of 2 September 2BE0noted that
she was on sick leave until 30 June 2010 and iteticthat she was
not required to report for work upon recovery. Thslse would have
time until the expiry of her contract to exploré@t job opportunities.
The complainant replied on 19 June that she hadrreyreed to his
offer not to resume work and that she intende@pont for work upon
receiving medical clearance. On that same day &m¢ lsim her
statement of appeal, which he received on 23 Jsine.contested the
decision to issue her with a warning letter andplace it on her
personnel file. She also challenged the decisioiloflune not to
renew her contract.

On 5 July the complainant, whose sick leave had dagher
extended for one month, i.e. from 1 July to 31 Julgs informed
that, as of 20 June, she had exhausted her anndakiek leave
entittements and that, as of 21 June, she woulepianally be
placed on special leave without pay for one yeamexlical grounds.
She was also informed that due to late notice,Qhganization had
released her salary of June in full but that it idotecover from
her 2,243.02 Swiss francs as overpayment of hee datary. The
complainant informed IOM the same day that she dduhve to
return to work that same week because she couldivetwithout
income. She indicated that she had a medical appeim the
following day with her medical practitioner and thshe would
ask him for medical clearance although she wasfesling well.
She received medical clearance but the IOM Chietlivéd Officer
opposed her resuming her duties considering thaitwsis not fit to
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work and informed the complainant and the DireatbrHRM on

6 July about it. On that same day IOM decided tee taxceptional
measures and the Director of HRM informed the camgint that she
was granted additional sick leave entitlements wdtinoactive effect
to cover her certified sick leave up to the exmifyher contract on
2 September 2010. He added that she was not depadot for work
until the expiry of her contract.

In its report of 13 December 2010 the Joint Adntmative
Review Board (JARB), which had been convened toméxa the
complainant’s appeal, considered that she had Ipeg¢nunder an
“unnecessary amount of psychological pressure’tteese to unusual
and strict guidelines and instructions from her esuigor. It also
considered that the latter made inappropriate dfemhgive remarks to
the complainant, particularly given her illness.eThARB therefore
considered that the complainant had been haragsbdrlsupervisor.
In addition, it noted that the supervisor had pregaa PDS form one
month after the beginning of the complainant’'s caxctt despite the
fact that, according to the PDS Guidelines, sudoren should be
completed only after one year of service for stafimbers holding a
temporary contract. It therefore concluded thatfi@ version of the
PDS form, which her supervisor forwarded to the petant authority
without giving a copy to the complainant, was iskder the sole
purpose of having a reason to issue a warningrleftee JARB
recommended that the complainant’s contract bewredend that she
be assigned to another suitable position. It asommended that she
be granted moral damages and that the warning Iberemoved
from her personnel file.

Attached to an e-mail of 17 January 2011, HRM foded to the
complainant a letter of 14 January by which theeBtor of HRM
informed her that the Director General had decigeidfo endorse the
JARB’s recommendation. The Director of HRM attacheedcopy
of the JARB’s report on which the Director Genenald indicated
on 11 January that the appeal should be dismissigdout giving
reasons. The Director of HRM wrote again to the glanant on
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8 February informing her of the Director Generatlsasons for
dismissing her appeal. In his view, the JARB’s répmas tainted
with errors of fact and law, and there was no vadidson to justify
the renewal of her appointment given that her parémce was
unsatisfactory. He also considered that the aliegadf harassment
was unfounded and that the warning letter was éssueaccordance
with Staff Rule 9.211. Therefore, the warning letteuld remain in
her personnel file as evidence of her unsatisfaqiterformance. That
is the decision the complainant impugns beforeTtitunal.

B. The complainant alleges undue delay in the interygpeal
proceedings. In accordance with Article 11 of Anmgxo the Staff
Rules, the JARB should be convened no later thada4s from the
receipt of the appeal by the Director of HRM. Shibrsitted her
statement of appeal on 19 June 2010 to the DiredtbiRM, but the
JARB did not meet until 13 December 2010, which msei& was not
convened within the prescribed time limit. Moreqgvére Director
General’s final decision was not taken within 12 slof the filing of
her appeal, as required by the IOM rules.

According to the complainant, the decision not ¢émew her
appointment was based on inaccurate facts, and norrraegular
evaluation of her performance. She argues thamnstrely received
some guidelines from her supervisor but was notergiproper
objectives or terms of reference. Moreover, the RD& of 30 March
2010 to which her supervisor referred in the wagretter of 13 April
2010 was not the final version of the form. She math her
supervisor on 31 March to discuss the PDS form ©f March
and noted that some handwritten comments were at@ed The
supervisor refused to give her a copy of the mediform. She adds
that the meetings to which her supervisor refeimetie warning letter
were held at an early stage of her employment aadt evith specific
tasks she had to perform; at no point of time whs mformed
of potential “misbehaviour” on her part. Conseqlyerthe warning,
which is a disciplinary measure, was taken withgridgr consideration
or investigation, in breach of Staff Rule 10.1.
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The complainant alleges harassment on the parrasupervisor.
In her view, some of the guidelines given by herthe e-mail of
29 March 2010 were clearly abusive, especiallyesisite had signed
her employment contract thereby accepting to actcanformity
with the Staff Regulations and Staff Rules. The plamant
further submits that her supervisor made offenaive discriminatory
remarks on both the PDS form and the written wayniof
13 April. Indeed, it was particularly inappropriate say that she
became “wobbly, dizzy and hyperactive” when she agled to give
explanations concerning the performance of heredutthe stresses
that she suffers from a neurological disease, whmzkes it very
difficult for her to stand for more than a few seds without severe
pain; it is therefore inevitable that she gets “blgband dizzy”. She
further contends that she was put under unnecegsasgure when
she was erroneously asked to pay back her salatiieoground that
she had exhausted her entitlement to annual leaysiek leave.

She alleges bad faith on the part of IOM and csigs it for
having “offered” her suspension from duties on fdly until the end
of her contract instead of finding her another fimsicommensurate
with her experience and qualifications. She adds wWhen she asked
that the “offer” be put in writing, she receiveteamination letter.

The complainant submits that no reasons were glwerthe
Director General on 11 January 2011 to depart ftomn JARB’s
recommendation. The letter of 17 January by whiuh was notified
of his decision was also silent. She emphasises #taording to
the Tribunal's case law, an unfavourable final deti must be
motivated. In her view, the fact that the DireaddHRM wrote to her
again on 8 February 2011 to inform her of the Doedeneral’s
reasons for rejecting the JARB’s recommendatiogvidence that the
Director of HRM knew that the Director General shibthave
motivated his decision.

The complainant asks the Tribunal to set asided#msion of
17 January 2011 and the decision of 11 June 20&0‘disect follow
up” of the warning letter of 13 April 2010. She @lasks that the
warning letter be “withdrawn”. She further askshi reintegrated in
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the same position or another suitable position véthoactive effect to
the date of termination of her appointment. Shéh&rrclaims moral
and “professional” damages together with costs.

C. In its reply IOM submits that the complaint is tedvable.

According to Article 6(2) of the Rules of the Tritl, the Registrar
shall call upon a complainant to correct the compla if

not satisfied that it meets the requirements of fhdes, within
30 days. The complainant filed her complaint onA20il 2011 and
the Registrar asked her by a letter of 10 May 2@1dorrect it within

30 days but she did so only on 31 July 2012, erlgithat she could
not send her corrected submissions earlier becabhsehad been
very ill. IOM criticises the complainant for not \nag asked for
an extension of the 30-day timeline to correct bemplaint and
questions the reasons given to justify the delayany event, such
delay in correcting the complaint contravenes tagonale of the
Tribunal’'s Statute and Rules as it undermines tiabilgy of the

parties’ legal relations.

Regarding the delay in the internal appeal procegdi IOM
acknowledges that the JARB had failed to hold itst fmeeting
within 45 days of receipt of the complainant’s adplut indicates
that it was due to exceptional circumstances: sofmgs members
were on annual or maternity leave and the comptaiobjected to the
appointment of one member. Regarding the allegéalyda issuing
the final decision, IOM submits that paragraph 1Apnex D to the
Staff Rules merely provides that a staff member filaya complaint
directly with the Tribunal if he or she has noteaied a final decision
within 120 days from the date of filing his or hegspeal; it does not
mean that the Director General must take a finaisiten within
120 days of the date of the filing of the appeal.

IOM contends that a decision not to renew the campht's
appointment was discretionary stressing that it m@tsa termination
but a non-renewal for unsatisfactory service. Iseais that her
performance was properly assessed and rejects lkbgatoon of
bad faith. Her terms of reference were those stedlin the vacancy
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notice for the position of Administrative and Ficéi Assistant for
which she had been selected. She discussed hera@adlperformance
with her supervisor several times in March 2010e Tatter sent
her an e-mail on 29 March summarising their disomss and

giving her guidelines. According to I0M, it was appriate and
desirable that the complainant’s supervisor fillada PDS form at
the end of the complainant’s first month in her nassignment. It
asserts that a copy of the final version of the R@® was sent to the
complainant by e-mail on 6 April 2010 but that $tsel decided not
to sign it. It further explains that the letter 88 April 2010 was
“a warning given in advance of any notice of teration for

unsatisfactory performance” in accordance with fSeefgulation 9.2
and Staff Rule 9.211, and not a written warning stibuting a

disciplinary measure pursuant to Chapter 10 ofStadf Regulations.
Consequently, no prior discussion was requiredhat trespect. It
adds that it is common practice to place a wartatgr in the staff
member’s personnel file.

IOM rejects the allegation of harassment assertimgt the
complainant’s supervisor did not mean to be offemsihen she stated
that she had a tendency to get “wobbly, dizzy ayygehactive”. She
was not familiar with the symptoms linked to héneks and was not
aware that it was painful for the complainant tanst even for short
periods of time. She was merely told that the camgint was fit to
work as long as she was under medication.

IOM considers that the complainant suffered no haa
“professional” prejudice. Indeed, the warning leté 13 April 2010
was not a disciplinary measure and therefore hadonsequences on
her career. Moreover, the Director of HRM met savémes with her
and explored the possibility of assigning her tamthar suitable
position. IOM granted her sick leave above heustay entitlements
and placed her under special leave without payhst she could
continue to benefit from the same medical coverape.Organization
denies any error in requesting her to pay back phrer salary,
explaining that at the time the request was madehstd exhausted
both her statutory sick leave and her annual lesNiglements. Given
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that she was not fit to report for work and was idifficult financial
situation, IOM exceptionally decided to grant heldigional sick
leave.

IOM acknowledges that no reasons were given wighDirector
General’s decision of 11 January 2011 to dismigsctmplainant’s
appeal. However, the Director of HRM wrote to her & February
2011 to explain the reasons motivating the Directdeneral’s
decision.

D. In her rejoinder the complainant argues that shed fiher

complaint within the prescribed ninety days frora ttate of receipt of
the impugned decision, and that the time grantedccdoect her

complaint, although significant, was justified besa her health had
deteriorated further.

On the merits she contends that the reasons givémeiletter of
8 February 2011 did not come from the Director Gainbut from
the Director of HRM, who was not competent to pdavithese
reasons. She alleges unequal treatment insofas astion was taken
against her supervisor who had failed to estaldistound working
relationship with her. She indicates for instarie tvhen she asked to
meet her supervisor with a view to resolving th&edent issues
between them, the latter did not reply. Lastly, sisserts that her
supervisor knew about her illness and more pagtrbulthat it was
painful for her to stand because she had toldder s

E. In its surrejoinder IOM maintains its position.aliso asserts that
the Director of HRM had authority to inform the golainant of the
Director General’s reasons to dismiss her appeal.

CONSIDERATIONS

1. The Organization has raised irreceivability as eeghold
issue on the ground that when the complaint wasl fon 20 April
2011, it was filed without the supporting brief whiArticle 6(1) of
the Rules of the Tribunal requires. The Tribuna bansistently held



Judgment No. 3299

that a complaint would not thereby be rendereccé@imable because
Article 6(2) of the Rules of the Tribunal permitscamplaint to be
corrected within the time signified by the Regisifsee, for example,
Judgment 3225, under 5). The Tribunal has statatl ttie Rules
provide this facility to international civil serveenas a means of
protecting them against the strict procedures ef $tiatute and the
Rules with which they are not necessarily fami(isee, for example,
Judgment 2439, under 4). Article 6(2) directs thegiBtrar of the
Tribunal to call upon the complainant or her or &jent to meet the
requirements for correction within 30 days.

2. The Tribunal has stated that the complaint shoudd b
corrected within the time given by the Registraowdver, it has
warned against being excessively formalistic tal fihat a complaint
is irreceivable because the outstanding documest suaplied with
some delay.

3. In a letter of 10 May 2011, the Tribunal requestad
complainant’'s Counsel to correct the complaint aod submit
the properly completed complaint to the Tribunathivi 30 days. The
complainant did not file the submissions within ttime that the
Registrar required. However, considering the gyaeftthe iliness of
the complainant, which, as her representative edlegffected the
timeliness of the filing of the corrected submissiothe Tribunal
considers the complaint receivable.

4. Briefly stated, the complainant appeals to the Umid
against the decision of the Director General of I©@M11 January
2011, and the reasons for that decision dated 8uagb2011. In the
impugned decision, the Director General refusedfdibow the
recommendations which the JARB issued on 13 Dece2®¥0 that
the warning letter, which the Head of the SuppomitU the
complainant’s supervisor, issued to the complaimant3 April 2010,
should be removed from her personnel file. The @meGeneral also
rejected the recommendation by the JARB that th@ptainant’s
contract should have been renewed in another $iipadsition in the

10



Judgment No. 3299

Organization. The Director General also rejecteed thARB's
recommendation that moral damages should be paidth®
complainant. In effect, the Director General canid the decision of
the Head of the Support Unit to issue the warngttgt dated 13 April
2010 to the complainant. The complainant asks thmifial to overrule
this decision and order the removal of the warttiggr from her file.

5. The Director General also confirmed the decisionuiych
the then Director of HRM, by letter dated 11 Jufd@ notified the
complainant that her contract would not be renearedhe ground of
her unsound working relationship with the Headh&f Support Unit.
The complainant asks the Tribunal to quash the gnpd decision on
the ground that it was a direct follow-up of the A&il 2010 warning
letter, which was unlawful because it was basednaacurate facts
and incomplete and irregular performance evaluati@e insists that
the warning letter and actions by the Head of thppBrt Unit were
discriminatory, oppressive, harassing and offenaveé caused moral
and professional damage to her career. She contdmats by
extension, the notice of termination was taintedhwiregularity
because it was issued on the basis of the unlavdtriing letter.

6. The Tribunal has consistently stated that the dmtiso
extend or not to renew a contract is discretiormamy can be reviewed
only on limited grounds. The Tribunal will not, fekample, substitute
its own assessment for that of the organisatioe. Titbunal will only
impeach such a decision if the decision is tainbgda legal or
procedural irregularity, is based on incorrect $adt essential facts
have not been considered or wrong conclusions teen drawn
from the facts, or if the decision is based on mareof fact or law or
amounts to an abuse of authority (see, for exanjoaldgment 2850,
under 6, and Judgment 2861, under 83).

7. The complainant contends that the Director Gerfari@ld to
provide reasons for rejecting the recommendatidriseoJARB in his
11 January 2011 decision notified to her by e-noail 17 January
2011. This is not entirely correct. It is true thdien she was notified
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of the decision on 17 January 2011 reasons wereprmtided.
Apparently, at the complainant’'s request, reasoasevprovided on
8 February 2011. This means that, on the face tiietcomplaint was
filed beyond the ninety-day limit contemplated inetTribunal's
Statute. However, the Tribunal will not penalise tomplainant for
the failure of the Director General to provide @&sat the time the
decision was rendered, as consistently stressdtiebyfribunal. The
letter of 8 February 2011 informed the complainduat the Director
General refused to accept the recommendationseod AiRB because
the JARB’s report contained errors of fact and |ale letter stated
that this was particularly because there was neoredo justify the
renewal of the complainant’s contract. Accordingthat letter, the
non-renewal was because of the complainant’s wfaetory service
in accordance with Staff Regulations and Staff Ruta employees
at Geneva. In the second place, the complainartegation of
harassment was groundless in the light of the Gzgtion’s Policy
for a Respectful Working Environment. In the thiddce, the warning
letter was issued in accordance with Staff Rulel 9v¢hich is not a
disciplinary measure pursuant to Staff Regulation The letter of
8 February 2011 further stated that it was for thson that the letter
had to be kept on her personnel file as evidencensftisfactory
performance.

8. The foregoing statements present a brief synopkithe
Organization’s arguments before the JARB. Theimsigbions before
the JARB also stated that the complainant receitresl written
warning because she did not have good workingioekatwith the
Head of the Support Unit. The Organization statkdt tthis is
considered as a form of unsatisfactory service uSdaff Rule 9.21.
According to the Organization, this is evidencedccbynmunication in
meetings and from internal exchanges between thglesnant and
the Head of the Support Unit. It seems, howeveat the meetings
and exchanges were concerned with the complainali'ged failure
to adhere to her supervisor's guidelines and widr terms of
reference for her work.

12
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9. The complainant experienced difficulties obtainihg terms
of reference for her work from the Head of the SuppJnit. The
complainant’s insistence that no terms of referemege attached
to her contract has not been controverted. The Héatle Support
Unit stated that it should have been obvious todtmplainant that
the terms of reference were contained in the vacamatice. The
complainant’s response that there were two vacanutices which
contained varying terms of reference is uncontrte¢erlt seems that
the terms of reference were finally clarified in eimail of 29 March
2010. This was in the form of “guidelines” whichrhgupervisor
issued. The JARB noted that the Head of the Suppoitt e-mailed
the “guidelines” to the complainant on 29 March @0br her to
sign, when the complainant had already signed idealy the IOM
rules and regulations. The JARB opined that thentiaxt-like”
format of the guidelines included unreasonable ireqents. This is
apparent from the guidelines. Among other thingsytrequired the
complainant to seek prior approval before leaving toom during
office hours; to “do any task” that the Head of $§wgport Unit requested
“provided that it [was] not unlawful”; and not townecessarily make
reference to her (the complainant’s) past job egpees.

10. Given these terms, which seem to be unhelpful Blstef
reference, it is not surprising that the JARB cdesed some points of
the guidelines to have been inappropriate and didemd themselves
to a sound working relationship. According to th&RB, these
characteristics of the guidelines tend to a formhafassment under
the Policy for a Respectful Working Environmentpmevided for in
IOM’s General Bulletin No. 2017 of 22 August 2007is important
to look at the provisions contained in IOM’s StRffiles and General
Bulletins against which this finding was made.

11. In paragraph 2 of General Bulletin No. 2017 of 20@M
makes a commitment to the principle that everyf stefmber has the
right to work in a respectful, harassment-free mnment. It
reiterates IOM Standards of Conduct, contained emegal Bulletin

13
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No. 1278 of 2001, revised in June 2002. The staténsethat staff

members shall not threaten, intimidate or othervasgage in any
conduct, directly or indirectly, to interfere withe ability of other

staff members to discharge their duties. It alshimits the use by any
staff member of their official function for persdneeasons to
prejudice the positions of colleagues they do asbiéir. Paragraph 5
states that harassment encompasses any act, corslattment
or request which is unwelcome to another person emdd, in

the circumstances, reasonably be regarded as beihaaf a

discriminatory, offensive, humiliating, intimidatinor violent nature
or an intrusion on privacy. It further states thetrassment may
include an action, behaviour, statement or displafated, among
other things, to a person’s physical attributesalko states that
harassment concerns not only intent but also efectan act which
would be reasonably perceived by a person as ofenmay

constitute harassment, whether intentional or ftotoncludes that
harassment includes but is not limited to mobbatmyse of authority
and retaliation, and usually arises as a resulinogsolved conflict in
the workplace.

12. Paragraph 6 of General Bulletin No. 2017 of 200atest
that bullying or mobbing is repeated or persistygression in or in
connection with the workplace, whether verbal, psjyogical or
physical, which has the effect of humiliating, k#hg, offending,
intimidating or discriminating against a person.

13. Paragraph 8 of General Bulletin No. 2017 of 20@{fest that
abuse of authority occurs when a person misusesrhiger official
function for personal reasons to prejudice thetpos of colleagues
he or she does not favour. It is the exercise tfaity in a manner
which is not in the interest of the organisatior avhich serves no
legitimate work purpose. Abuse of authority or msswf power may
include intimidation, threats, blackmail or coertio

14. Paragraph 11 of General Bulletin No. 2017 of 20firnas
the right of every staff member and non-staff pensd to be treated

14
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fairly and respectfully in the workplace. Each staember has the
responsibility to treat co-workers in a way thaspects individual
differences.

15. Against these provisions, it is apparent that thaajines
issued to the complainant by the Head of the Suppoit were
inappropriate and unhelpful for a sound workingtiehship tending
to a form of harassment under IOM policy. This ighlighted, for
example, from the warning letter in which the Heddhe Support
Unit stated that the complainant’s unsatisfactoeyfgrmance was
reflected in her lack of progress in contacting fbeal points of
United Nations Member States. The Head of the Sugpoit ended
by stating as follows:

“When [the complainant was] asked to explain whiymach progress was
made, [she] reasoned out that the computer hachaital problem, or that
the Permanent Missions in Geneva did not pick ugr][lcalls.| also
noticed that, when [she was] asked to explain, [she] demonstrated [her]
tendency to get wobbly, dizzy, and hyperactive.” [Highlight by the
Tribunal]

16. It was not the only occasion on which the Head haf t
Support Unit made this observation in writing. lasventered as a
handwritten note which the Head of the Support Unitde in the
“Overall assessment” column of the PDS form. Thatenstated
that after working for about a month with the coaaphnt, she (the
Head of the Support Unit) had observed that the ptaimant's
medical condition was getting in the way of her kvd@rhe note stated,
further, that the complainant hardly rememberedghiand became
hyperactive, wobbly and dizzy when pressured.

17. It is apparent that the Head of the Support Und paor
knowledge of the complainant's medical condition ewhthese
statements were made. This rendered the statenmamtgularly
unfortunate and insensitive. This was exacerbatedhb unsettled
nature of the terms of reference for the complaieawork. These
were clarified on 29 March 2010, but her work ewadibn commenced

15
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almost immediately. The PDS form was issued on 3@cki 2010 and
the meeting was held on 31 March 2010.

18. The Tribunal considers that, for a person of phajsic
disability and severe chronic conditions impairpasture, the warning
letter was offensive. The Tribunal also notes tlwnmainant’s
uncontroverted statement that there were many mw®n which
she was called into the Head of the Support Upitfiee and was not
offered the opportunity to sit whilst the Head ¢ tSupport Unit sat.
The Tribunal also notes the statement by the Hé#teoSupport Unit
that the complainant also wanted to speak to heryetime she
entered her room, while she (the Head of the Supynit ) was in the
middle of a thought, or was rushing to finish sdmmg, and would
also call her on her local extension. The Tribufuather notes the
JARB's rhetorical question: “How would any persomolv whether
their supervisor is in the middle of a thought”.

19. It is obvious that differences arose between thadHef
the Support Unit and the complainant almost frone ttime
the complainant commenced work with IOM on 3 Mag€fH10. The
Tribunal notes that it was the complainant who ttiek initiative to
resolve the difference when she suggested remectiah in an e-mail
to the Head of the Support Unit on 29 April 201@gesting that they
meet with the Ombudsman. The Head of the Suppoit did not
reply to the e-mail.

20. Against this background, the Tribunal finds thate th
complainant sustained behaviour of an offensive &aaodiliating
nature which amounted to harassment and bullyindgnether
intentional or not, contrary to the terms of thevsions of IOM
General Bulletins set out above.

21. It also is apparent that there was irregularity the
performance evaluations. The guidelines provideddM General
Instruction No. 1001 of 9 August 2006, as amended dlay 2007,
state that the PDS is intended to permit the Omgeioin to understand
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how individual work contributes to the goals antliagements of the
Organization. They further provide that the perfante evaluation
is for the purpose of measuring and developing stafformance as
an essential tool for staff retention, career dgument and organisational
growth, which is to be done systematically, coesigy, fairly and
seriously.

22. The Tribunal notes that a PDS form, with a full leedion,
was established for the complainant in less thamamth after
the complainant commenced her work on 3 March 2B&@agraph 15
of General Instruction No. 1001 permits an earlgleation, but not
a full evaluation at that stage. An early evaluatio the terms of
IOM general guidelines is perfectly appropriate afekirable as,
properly used, it would be a facilitating guide @rsupervisor and
staff member going forward. However, the guidelinesGeneral
Instruction No. 1001 providing for discussion, feadk and guidance
to the employee were not followed. The circumstanoewhich the
evaluation was done suggest that it was an unywsoakss as it was
carried out in relation to the complainant. It ibvimus that the
evaluation was intended to be the basis of the iwaretter that was
issued to the complainant.

23. The Tribunal notes that the evaluation included niyai
negative remarks. Paragraphs 18 and 19 of Genesdfuttion
No. 1001 require a supervisor to meet with a stagimber who is
being evaluated to discuss the performance andféo constructive
suggestions for improvements, where necessary.Ttibanal further
notes that the first evaluation was completed,esigoy the supervisor
and the complainant and given back to the supervidthen, on
31 March 2010, the supervisor and the complainatttondiscuss the
performance, the supervisor refused to give a cfplge PDS form to
the complainant. The complainant requested a cdmnvehe noticed
that there were handwritten comments on the formddd the PDS
guidelines, the complainant was entitled to see amments,
particularly adverse comments, and to be givendadpgortunity to
respond as the assessment is to be kept on henpeldile. A final
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observation is that the PDS form that was usethénetvaluation was
that which was to be used at the time of renewataitract and
applied at the six-month interval. It is notewortimat the caption on
the form states “END OF PROJECT (OR ASSIGNMENT)
EVALUATION".

24. In the foregoing premises the evaluation process wa
procedurally irregular.

25. The procedurally irregular PDS evaluation was theid of
the warning letter. The notice of non-renewal ohtcact flowed
from these. It is noteworthy that the warning letpgomised that
the complainant’'s performance would have been esassl within
30 days for further action against her failing ioygment. In the letter
of 11 June 2010, the Director of HRM informed tlmnplainant of
the non-renewal of her contract, citing the unsousthtionship
between the complainant and the Head of the Suppait. It
seems that unsound relationship was first formalysed with
the complainant at her meeting with the DirectorHRM and the
IOM Chief Medical Officer on 7 June 2010. The Di@cof HRM’s
termination letter of 11 June 2010 was based onh rtfeeting. The
PDS evaluation, however, highlighted unsatisfactpgrformance.
The warning letter that resulted from the evaluatiomised further
action failing an improvement in unsatisfactoryfpenance.

26. Staff Rule 9.21, under which the Organization eggie
acted, provides for termination of service for uis$actory service.
Staff Rule 9.211 states that before action is taketerminate a staff
member for unsatisfactory service, the staff menmbdo be given a
written warning at least 30 days before a noticetesfination is
issued. There is no evidence that such a warnirgyisgied on the
basis of possible termination because of an unscelatonship, prior
to the issue of the termination letter. In face thtter of 8 February
2011, by which the Director of HRM adumbrated teasons why the
Director General rejected the JARB’s recommendati@tates that
the non-renewal was for unsatisfactory performamcethe face of
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these inconsistencies, the Organization’'s explanathat unsound
relationship is a form of unsatisfactory service dem Staff
Regulation 9.2 provides an ingenious but unconmmexplanation to
justify the non-renewal of the complainant’s coatra

27. For the foregoing reasons, the impugned decisioseis
aside. The warning letter shall be expunged froen dbmplainant’s
personnel file.

28. The JARB recommended that the Organization shamdw
the complainant’s contract in another suitable tpmsi The Tribunal
is cognisant of the fact that the complainant wasaoshort-term
contract. The Tribunal is also cognisant of thectical difficulties
that would arise given the effluxion of time sirtbe non-renewal of
the complainant’s contract. In these circumstanceisistatement is
not a viable option. However, the Tribunal will agdahe complainant
material and moral damages in the total amount @DED Swiss
francs. IOM shall pay the complainant 2,000 Swissids as costs in
these proceedings.

DECISION

For the above reasons,
1. The impugned decision is set aside.

2. The warning letter, dated 13 April 2010, which tHead of the
Support Unit issued to the complainant is to beowsd from the
complainant’s personnel file.

3. IOM shall pay the complainant a total amount of0@0, Swiss
francs in moral and material damages.

4. I0M shall pay 2,000 Swiss francs as costs to timeptainant.

5. All other claims are dismissed.
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In witness of this judgment, adopted on 8 Novemiafl3,
Mr Giuseppe Barbagallo, President of the Tribuhdg, Dolores M.
Hansen, Judge, and Sir Hugh A. Rawlins, Judge, lsgdow, as do |,
Catherine Comtet, Registrar.

Delivered in public in Geneva on 5 February 2014.
Giuseppe Barbagallo
Dolores M. Hansen

Hugh A. Rawlins
Catherine Comtet
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