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116th Session Judgment No. 3298

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaints filed by Ms V. A. and s A.
against the International Labour Organization (ILép) 1 July 2011
and corrected on 6 September, the ILO’s repliesl®fDecember
2011, the rejoinders of Ms A. and Ms A. of 9 Ma2bBl2 and the
ILO’s surrejoinders of 11 June 2012;

Considering the complaint filed by Mr S. P. B. axgaithe ILO on
12 July 2011 and corrected on 9 November, the IL@gly of
20 December 2011, Mr B.’s rejoinder of 27 April 204nd the ILO’s
surrejoinder of 22 June 2012;

Considering the application to intervene filed by K. F. on
14 October 2013, the ILO’s comments of 21 October this
application and the intervener's comments receiord30 October
2013;

Considering Articles Il, paragraph 1, and VII oétBtatute of the
Tribunal,

Having examined the written submissions and decmedo hold
oral proceedings, for which none of the partiesdadied;

Considering that the facts of the case and thedjsiga may be
summed up as follows:
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A. Before 2005 the complainants, two Ivorian nationafsl one
Ghanaian national, who were assigned to the ILOd®ed) Office for
Africa based in Abidjan (Céte d’'lvoire) as membefsthe General
Service staff, were classed as having been looadiuited.

The ILO Regional Office for Africa and the ILO Swlgional
Office for West Africa were headquartered in Abidjantil 2005.
Owing to the difficult political situation in Coté'lvoire around that
time, the Director-General decided temporarily t@nsfer the
Regional Office to Addis Ababa (Ethiopia) and thé&gional Office
to Dakar (Senegal). While all staff members in Pmfessional
category were reassigned to other duty stationafiita or to the
Organization’s Headquarters in Geneva, other swiatihad to be
found for General Service staff members becausa¢aordance with
Article 4.3 of the Staff Regulations, as far as qunle they were
recruited locally and they could not normally bansferred to other
duty stations. For this reason, out of the locakcruited staff
complement in Abidjan, 16 officials stayed thete aippointments of
17 were terminated and the remainder, including dbmplainants,
received a standard letter, dated 30 May 2005 ataing an offer to
reassign them in Africa with the status of a locaéicruited member
of staff, but specifying that travel, removal amstallation expenses
would be borne by the ILO. The letter also madeldar that if
the officials in question refused the offer, theontract would
be terminated. Three of the officials who acceptieel offer were
reassigned to the Regional Office in Addis Ababhijlevthe others,
including the complainants, were relocated withiestVAfrica, in the
case of Ms A. and Ms A. to the Subregional Offitdakar and in the
case of Mr B. to the ILO Office for Nigeria, Gharnaberia and Sierra
Leone in Abuja (Nigeria).

The three officials reassigned to Addis Ababa topkheir duties
on 15 September 2005. They immediately informed Rlector-
General that they were facing serious financiaffialifties and
were retroactively granted a “personal transitioadbwance” for
the duration of their reassignment, to compensatelffe difference
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between the salary they had received in Abidjan toeir current
salary. In September 2006, as they consideredlbat situation had
worsened, they applied for a number of allowanoesower the cost
of housing, security, education and travel experisesiome leave.
The Regional Director was informed by the Headarartservices in
Geneva, in a minute dated 7 June 2007, that herestghat these
three officials should be given the status of noral staff had been
granted with retroactive effect from 1 October 2006

By a letter of 12 March 2008 Mr B. asked the Regldbirector
to have his status aligned on that of the threiiafé reassigned to
Addis Ababa. On 20 May 2008 the Regional Directekea the
Human Resources Development Department to pay ffieiats
reassigned within West Africa 30 days of daily ssiesce allowance
on the grounds that they were encountering coreddierfinancial
hardship. On 4 November 2008 Ms A., Ms A. and titervener, who
had also been reassigned to Dakar, sent the Creorpef the Staff
Union Committee a list of the allowances and bésefthich they
wished to receive. By a letter of 23 January 2Cfjressed to the
new Regional Director, the titular member for Aficon that
committee asked on behalf of the officials reassigmvithin West
Africa for the realignment of their salary on thdtich they would have
received in Abidjan and the granting of “housindueation [...] and
security allowances” and “the diplomatic privileget international
civil servants”.

As the ILO decided not to accede to these requeatd) of the
complainants filed a grievance which was dismissed 7 June 2010.
They then referred the matter to the Joint AdvisAppeals Board.
On 8 February 2011 the Board issued three singaonts in which it
concluded that “the Office [had] failed to subsiat®t sufficiently why
the different treatment granted to officials regssd to Addis Ababa
[was] not arbitrary”. It therefore recommended tlthé Director-
General should grant the complainants equivalemditions and
advantages to those that had been given to theadfireassigned to
Addis Ababa with retroactive effect. The complaitsawere informed
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by letters of 8 April 2011, which constitute thepngned decisions,
that the Director-General disagreed with the Baaapinion and had
decided to reject their grievances.

B. Ms A. and Ms A., who had been recruited in Abidgs local
officials, submit that there is no valid reason vthig status should be
maintained in another duty station, especially whens 1,800
kilometres from their initial duty station. Theyrmider that they have
not received equal treatment with their colleagugko were
reassigned to Addis Ababa and who were given noallstatus. They
ask the Tribunal to set aside the impugned deddsimnorder the ILO
to restore their rights, in other words to regdrdm as non-locally
recruited officials, and to award them compensafmnthe injury
suffered as well as costs.

Mr B. endeavours to show that living conditionsAbuja are
particularly tough and that he should therefor® ateive the same
advantages as his colleagues who were reassigattite Ababa. He
asks the Tribunal to conduct an independent ingatitin of the cost
of living in Abuja. In the section of his complaifdrm concerning
relief claimed he repeats some of his pleas.

C. Inits reply the ILO submits that Mr B.'s complailaicks clarity.
Given that his sole “plea” appears to be that eelatto
the holding of an investigation of the cost of higiin Abuja, it asks
the Tribunal to dismiss the complaint on the graudbdat it has
no competence to entertain it and, subsidiarilygabee the internal
means of redress have not been exhausted. Relyidgdgment 1532,
it also requests subsidiarily that the Tribunataigf from ruling on the
claims set out in Mr B.’s complaint form, becaubeyt are so vague
that it is impossible to determine what he wants.

Referring to the Tribunal's case law, the ILO amgubkat, since
the complainants’ situation was manifestly différemfact and in law
to that of the three officials who had been reassiigto Addis Ababa,
the principle of equal treatment has not been ehclt explains
that whereas the latter had been identified agf“e&sential” for the
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smooth functioning of the Regional Office, the sigsment of their

colleagues within West Africa was prompted solefythe wish to

minimise the number of dismissals due to the temnsf the Regional

and Subregional Offices. It also highlights thefatdnce between
the complainants’ financial situation and that bé tthree officials

reassigned to Addis Ababa. It points out that #igef lost more than
50 per cent of their salary, whereas Ms A. and M$oét only about

20 per cent and Mr B. received a pay rise of 40ceet when he was
reassigned and another rise when he was promot200#@. It adds

that the three officials reassigned to Addis Ab&laae had access
only to a housing market reserved for internatiotigil servants —

where rents are higher — because they are not fainioThey have

also had to enrol their children in private, Frespleaking schools
and bear “exorbitant” travel expenses when retgrnotheir homes

owing to the distance between Addis Ababa and Abid]

In its replies to the complaints of Ms A. and Ms the ILO also
draws attention to the fact that General Serviedf stre normally
recruited locally and it explains that, when thss not the case,
under Article 3.5 of the Staff Regulations, nondbstatus is granted
only if exceptional difficulties are encountered irecruiting
and retaining staff. In the instant case, the damdh laid down in the
aforementioned article were not met since, as dtateove, the
reassignment offer of 30 May 2005 was made foratomasons,
namely to avoid the complainants’ dismissal. lbagsnphasises that
they accepted the offer without reservations.

The ILO requests the joinder of the three comptajmtesently
before the Tribunal on the grounds that they radsatical issues of
fact and law and seek the same redress.

D. In their rejoinders the three complainants enlaygeheir pleas.
In their opinion, the differences in living conditis between Addis
Ababa, Dakar and Abuja cannot justify denying thream-local status.
The three complainants maintain that, since thee@ong Body did
not authorise the abolition of posts covered by ribgular budget,
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there is no merit in the ILO’s argument that thepmse of their
reassignment was to avoid their dismissal.

E. In its surrejoinders the ILO reiterates its positidt cites the
provisions of Article 8 of its Constitution in onde submit that the
Director-General has discretionary authority wittegard to
restructuring decisions and may therefore abolagig

CONSIDERATIONS

1. The complainants, Ms A. and Ms A., both Ivorianiormls,
and Mr B., a Ghanaian national, used to work in Itt@ Regional
Office for Africa in Abidjan (Céte d’lvoire) as ladly recruited
General Service officials.

2. In 2005, owing to political events in Cote d'lvair¢he
Director-General of the International Labour Officdecided
temporarily to transfer the headquarters of the R€gional Office
for Africa to Addis Ababa (Ethiopia) and the ILOI8agional Office
for West Africa to Dakar (Senegal). A core groupléfofficials was
kept in Abidjan and the appointment of 17 officialas terminated.
Some possibilities for temporarily reassigning anbar of other
General Service officials were found in other detigtions in Africa.

On 30 May 2005 reassignment offers were sent toffigials
concerned. The letters containing the offer exgldirthat these
reassigned staff members would have the statuscafly recruited
officials in their respective new duty stations.eT@rganization also
undertook to pay a lump sum designed to cover esgerelated to
reassignment and repatriation expenses on retutoiAdidjan. These
letters also made it clear that this offer of reement was the sole
alternative to termination.

3. The complainants accepted this offer and were igrass on
1 January 2006, Ms A. and Ms A. to the Subregi®@iéice in Dakar
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(Senegal) and Mr B. to the ILO Office for Nigertahana, Liberia and
Sierra Leone in Abuja (Nigeria).

4. Three of the officials who were temporarily reassid were
transferred to the Regional Office for Africa in did Ababa on the
same conditions as those given to the complainaetsyith the status
of locally recruited officials. When the terms ghgloyment of these
three officials were reviewed in June 2007, it wiasided that they
should be granted the status of non-locally reeduibfficials with
retroactive effect from 1 October 2006.

5. The position of the other reassigned officials elliding the
complainants — all of whom had the status of Igcadtruited officials
in their new duty stations, was examined, at thleguest, in the
context of the Office’s field structure review i0@.

At the end of this review the ILO decided that thevas no
reason to revise the terms of the agreement reaghed the officials
in question had been reassigned.

6. The complainants filed grievances requesting thisien of
the terms and conditions of their reassignmentthengrounds that
three of their colleagues had obtained the statusham-locally
recruited officials after their reassignment.

7. As their grievances were dismissed, the complamant
referred the matter to the Joint Advisory Appealsail which, in
similar reports dated 8 February 2011, recommentlet the
Director-General should “restore [their] rights Ilgyanting [them]
[with retroactive effect] equivalent conditions aadvantages to those
that were given to [their] former colleagues of tAbidjan office
reassigned to Addis Ababa”.

8. The Director-General decided not to follow the Rbsr
recommendation and rejected the complainants’ griees by
decisions adopted on 8 April 2011.
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9. On 1 July 2011 Ms A. and Ms A. filed complaints lwthe
Tribunal, in which they requested the setting asitithese decisions,
compensation for the injury which they allege tlnaywe suffered and
restoration of their rights, in other words thetiaof non-locally
recruited officials. They also claimed costs.

10. In a complaint filed on 12 July 2011 Mr B., likeetbwo first
complainants, asked for the same rights as thosengto their
colleagues who had been reassigned to Addis Ababa.

11. The ILO objects to the receivability of Mr B.’s cphaint. It
is therefore necessary to examine whether it i®ivable and to
consider its form.

The complaint form is accompanied by three document
(1) submissions entitled “Brief: Narrative accoyn®) the impugned
decision; and (3) the report of the Joint Advisdppeals Board.
Virtually the whole of the first document, which aslittle over two
pages long, is devoted to a description of thenfird and other
difficulties which Mr B. says that he has experigthavhile living in
Nigeria. Immediately before the conclusion he sélyam writing this
memo believing that | would be accorded equal benefs my
colleagues relocated to Addis Ababa”. The docunemds with a
paragraph headed “Conclusion” and worded as follows

“While it is true that monetary wise my salary seenmigher in Abuja, the

gains are negligible and negative given the higétscof living in Abuja. |

refer the Tribunal to make an independent invesitigaon the cost of
living in Abuja which is higher than anywhere elsehe world.”

12. The first submission the ILO makes in its replythat the
request that the Tribunal undertake an indeperideastigation is not
something that the Tribunal is competent to rulerugnd in any event
the complainant has not exhausted internal meanseddfess. In
addition, the ILO considers that the claims arevague that the
Tribunal should not rule on them. The ILO referghis connection to
Judgment 1532 in which the Tribunal found in relatio one set of
claims that the complainant had “failed to draferth plainly or
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coherently enough for the Tribunal to determine mWiewants. So it
will deliver no formal ruling on them.”

13. Complainants seeking redress in the Tribunal coroen f
an extremely diverse range of backgrounds and hédely varying
language and analytical skills. The Tribunal musioanmodate these
differences in its practices and procedures.

14. In the present case, Mr B.’s grievance has replyateskn
treated as a request that he be given non-localsstnd afforded
equality of treatment with the three officials reigeed to Addis
Ababa who have obtained that status. The complémaaquest
has been advanced this way and responded to osathe basis. In
particular, the decision of 8 April 2011 that healbdnges before the
Tribunal was an express decision of the Directonésal not to follow
the recommendation of the Joint Advisory AppealsafBoto grant
the complainant non-local status. This decisionresgly rejected
the proposition that the way the complainant hadnbdealt with
constituted unequal treatment.

15. While Mr B. has not articulated in his brief a
remedy consonant with the claims he has been mabaifgre the
Administration, in particular before the Joint Ageiy Appeals Board,
there is no reason to believe that his complalatifon 12 July 2011
was not intended to achieve the same objective. oriagly
the Tribunal is prepared to treat the complaintoag in which
Mr B. is seeking an order that he be granted noatletatus in order
to obtain equal treatment with his three formedeagues in Addis
Ababa, for whom steps were taken to alleviate thantial hardship
they experienced.

16. In adopting this approach, the Tribunal is not ridieg to
suggest that any complaint cast in the vaguesteohg will be
accepted as a complaint regularly filed and engptiie jurisdiction
of the Tribunal. Apart from anything else, procealdairness requires
that a defendant organisation understands the adsenced by the

9



Judgment No. 3298

complainant in order to be able to meet it. It @sgible to conceive
of situations where the complaint is so vaguelyreggped that a
defendant organisation is simply unable to respdinis is not so in
the present case. Apart from raising the point aliba form of

the complaint as a threshold issue, the ILO hasemted its defence
on what appears to be a clear understanding assies Mr B. raised
and, implicitly, the relief he sought. For thesasens, the Tribunal
rejects this aspect of the ILO’s pleas. The compligi receivable.

17. As the three complaints implicitly or explicitly is@ the
same issues of fact and of law and seek the sadrese it is
convenient that they be joined to form the subjetta single
judgment.

18. Another official who believes himself to be in tlsame
situation as the complainants has submitted an icapioin to
intervene.

The Organization objects to this intervention, uwiew of all
the circumstances the Tribunal considers that #pgplication is
justified.

19. In substance, the complainants submit that the HBaen
victims of a breach of the principle of equal treant in that three
of their former colleagues in Abidjan, who weretially reassigned
to the Regional Office in Addis Ababa on the samaditions as
them, were granted the status of non-locally reéedubfficials with
retroactive effect from 1 October 2006, followingeview of their
terms of employment in 2007.

20. In reply to this plea, the ILO refers to the Trilalla case
law as recalled in Judgments 3029, under 14, add,28der 5, in
order to contend that, as the complainants’ sitmatvas manifestly
different in fact and in law from that of the threfficials reassigned
to Addis Ababa, they were not entitled to the samatment as them.

10
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The difference in situation, it says, is due to faet that the three
above-mentioned officials “had been identified sseatial staff at the
very first meetings held between the administratiord the [Joint
Negotiating Committee]”; it was therefore in the g@nization’s

interest to continue employing them, whereas thewptainants’

reassignment had been motivated by the desiredp teea minimum
the number of dismissals engendered by the tramdféhe offices

from Abidjan.

It adds that, in purely material terms, the sitatf the officials
who had been reassigned to Addis Ababa was not @@ble to that
of the complainants who had been reassigned torDaka

21. According to the case law cited by the Organization
“[tihe principle of equality requires that persoims like situations
be treated alike and that persons in relevantlyemint situations
be treated differently. In most cases involvinge@éditions of unequal
treatment, the critical question is whether thera relevant difference
warranting the different treatment involved. Evehere there is a
relevant difference, different treatment may bre#wd principle of
equality if the different treatment is not apprepei and adapted to the
difference.” (See Judgment 2313, under 5.)

22. As the Joint Advisory Appeals Board rightly noted,the
material time, the Staff Regulations did not perthié drawing of
a distinction between an assignment for operatioealsons and
an assignment on social grounds. At all eventshas not been
established that such a distinction was actuabyvdrat the time when
the officials were reassigned to Addis Ababa, Abajad Dakar.
Indeed, the initial terms of employment were th@edor all of them.
It must be emphasised that, under the terms ofclartl.9(a) of
the Staff Regulations, “[tlhe Director General $fesign an official
to his duties and his duty station subject to tkems of his
appointment, account being taken of his qualifaal. This text
makes no reference whatsoever to assignment oral sgaunds.
Moreover, all the reassigned officials had receieedtandard letter

11
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dated 30 May 2005 which specified the conditionswdrich they
would be reassigned, without any distinction asht® importance of
their respective duties.

23. In order to justify its position the ILO also adeas an
argument resting chiefly on considerations regaydie geographical
situation of the duty stations to which the offisiavere reassigned
and the material difficulties associated with them.

The Tribunal considers that, in the instant cakes argument
fails as a means of qualifying “relevantly diffetesituations” within
the meaning of the case law, given that the agmgkcanternal rules
provide for specific allowances where an officiacés exceptional
difficulties.

24. It follows from the foregoing that, by denying the
complainants the status of non-locally recruiteficizls, whereas
that status was granted to three officials reassigo Addis Ababa
in the same circumstances, the ILO breached thacipte of
equal treatment. The strategy followed by the lldOdeal with the
extremely atypical situation arising from the coatim Céte d’lvoire
and events thereafter created inequality amond stafmbers who
were basically in a similar situation.

25. The impugned decisions must therefore be set asidhese
grounds without there being any need to rule onaihgr plea.

The complainants must be granted conditions andaradyges
equivalent to those granted to their former collesgin the Abidjan
office who were reassigned to Addis Ababa, witlraattive effect
from 1 October 2006.

26. The complainants are entitled to relief for the ahonjury
suffered through the award to each of them of cors@gon in the
amount of 2,000 Swiss francs.

27. They are entitled to costs, which the Tribunal sats
1,500 francs for each complainant.

12
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DECISION

For the above reasons,
1. The impugned decisions are set aside.

2. The rights of the complainants and the intervehal $e restored
as indicated under 26 above.

3. The Organization shall pay the complainants andiritervener
compensation in the amount of 2,000 Swiss francghie moral
injury suffered.

4. It shall also pay each complainant 1,500 Swissckam costs.

In witness of this judgment, adopted on 7 Noven#8sr3, Mr Claude
Rouiller, Vice-President of the Tribunal, Mr SeydBa, Judge, and
Mr Michael F. Moore, Judge, sign below, as do Ilthéene Comtet,
Registrar.

Delivered in public in Geneva on 5 February 2014.
Claude Rouiller
Seydou Ba

Michael F. Moore
Catherine Comtet
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