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116th Session Judgment No. 3294

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Ms L. R. agaitis¢ United
Nations Educational, Scientific and Cultural Orgation (UNESCO)
on 10 June 2011 and corrected on 2 August, UNESCply dated
17 November, the complainant’s rejoinder of 23 Deloer 2011 and
UNESCO'’s surrejoinder of 10 April 2012;

Considering Articles 1l, paragraph 5, and VIl oétBtatute of the
Tribunal;

Having examined the written submissions and decm#do hold
oral proceedings, for which neither party has &obli

Considering that the facts of the case and thedplga may be
summed up as follows:

A. The complainant joined UNESCO in 1996. On 1 MarBB7lshe
was appointed to a secretarial post at grade GS-3/Gvhich she had
been holding as a supernumerary for several momthke Bureau of
the Budget.

After the new General Service post classificatitamdard entered
into force on 1 January 2000, the six-grade sc@g-1 to GS-6)
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hitherto in force at UNESCO was replaced by a seyade scale
(G-1 to G-7). The complainant’'s post was reclasdifait grade G-4 at
that juncture.

In January 2003 UNESCO issued Administrative Cacul
No. 2177 entitled “The revised classification s&madfor posts in the
General Service category”. This standard was tweses the basic
working tool for the Job Evaluation Committee (JE@hich was
responsible for examining the grade of posts in Gemeral Service
category on the basis of updated job descriptidredpre making
a recommendation to the Director-General on thasileation of
each post. Administrative Circular No. 2195 of 2écBmber 2003
established a Job Evaluation Recourse CommitteRQGYHEo hear
and review complaints submitted by staff membersiresg the
reclassification decisions taken on the basis@févised standard.

In an e-mail of 10 February 2003 the Director o Bureau of
Human Resources Management asked the Directoe @uheau of the
Budget to supply her with 11 job descriptions, udihg that of the
complainant’s post, because the JEC was aboutatd wbrk. She
repeated her request on 21 March. On 5 July thecioir of the Bureau
of the Budget informed the Director of the Bure&tdoman Resources
Management that, as her services had mistakenlyndtgp generic
instead of specific job descriptions, they wererating them “as a
matter of urgency”. On 30 October 2003 she sent dmweral job
descriptions and explained that, as the compldmaeicretarial post
was due to be abolished, the plan was to reasgigtoranother post —
the job description of which she provided — in Bwgeau of the Budget.
The complainant’s old post was abolished on 31 Bees 2003 and
the following day she was reassigned to the posthwiiad been found
for her, still at grade G-4.

On 25 February 2004, after being informed by a nramaum of
18 December 2003 that the JEC had been unablealoa¢e her former
secretarial post because it had not received tbateg job description
thereof, the complainant asked the Director of Blaeeau of Human
Resources Management to forward her complaint ¢@oJ8RC. The
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latter concluded that it was not within its mandsteconsider the
complainant’s administrative position and referted matter back to
the Bureau. The complainant was informed of thia loyemorandum of
24 June.

On 22 July the complainant, acting on the basigashgraph 7(a)
of the Statutes of the Appeals Board, submittedratept to the
Director-General in which she complained that hestghad not been
evaluated. She therefore asked him to “decide tsh grade”. In the
belief that her protest had not been answered QoAugust she sent a
notice of appeal to the Secretary of the Appealar@oln the detailed
appeal which she filed on 20 September 2004 stextadsthat all the
posts of secretary to directors of central servivese at grade G-7
and on that basis she requested reclassificatidmeioformer post at
that level. She also asked to be promoted retredgtio that grade as
from 1 January 2003. In the meantime, the Direatbiinterim of the
Bureau of Human Resources Management had sentothplainant
a memorandum dated 20 August 2004 which, she sagsdid not
receive until September. In response to her profez?2 July he assured
her that her former secretarial post would be etatlland he advised
her that the Bureau had already been instructedriduct an audit.

The complainant was informed by a memorandum ob@elhber
2004 that her post had been evaluated and retrelctieclassified
at grade G-5 as from 1 January 2004. On 1 Nover2béb she
was transferred to the Africa Department. The DgpbDirector-
General, whom she had met on 31 August in the eafra mediation
procedure, advised her in a memorandum of 23 Dese2®05 that
the Bureau of Human Resources Management had ciatiptee
assessment of her previous post and that the Dir€etneral had
decided to promote her to grade G-5 with effeanfrb January 2003.
In a memorandum of 12 January 2006 the compla@inted out that
the Deputy Director-General had mixed up her twanfr posts and
she repeated her request that the post which sbehbll until
31 December 2003 should be reclassified at grade@s 14 February
2006 the Deputy Director-General replied that tliereamentioned
memorandum had indeed concerned that post.
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In an e-mail of 23 June 2006 the complainant wdered an
interview to clarify the duties which she had perfed during the
period 2002—2003. She accepted this offer and ntesviewed by a
consultant on 3 July. On 14 November 2006 the fireaf the Bureau
of Human Resources Management informed her thatl#ssification
of the post she had held at that time had beerirowd.

In the meantime, on 30 January 2006, the Orgaaizakiad
submitted its reply to the complainant’'s appeathi® Secretary of the
Appeals Board. UNESCO principally contended tha&t #ppeal was
irreceivable. It also submitted that the complairtead never performed
duties matching grade G-7.

In its report dated 2 December 2010 the AppealsrdBdaund
that, after UNESCO’s adoption of the new GeneralviSe post
classification standard, most of the posts of sedes to directors
of central services had been classified at the G76/evel. It did
not recommend that the Director-General should decéo the
complainant’s request seeking the reclassificataih her former
secretarial post at the G-7 level, because it leat bbolished, but it did
recommend that she should be transferred to aagtostat level, or
that she should be given priority when such a jposibecame open
and that she should receive the difference ingalketween the G-5 and
G-7 levels for 2003. The Director ad interim of Bereau of Human
Resources Management informed the complainant blgttar of
10 March 2011, which constitutes the impugned dmgisthat the
Director-General had decided not to follow theseomemendations
on the grounds that “the thorough review” carried by “external
classifiers” in July 2006 had shown that her forrsecretarial post
could be classified no higher than the G-5 level.

B. The complainant rejects the argument that the mecisot to
reclassify her former secretarial post was based throrough review
conducted in July 2006. She says that she was ideemed that the
meeting on 3 July 2006 — which in her opinion wésrimal — formed
part of the desk audit, and she is sceptical atheuindependence and
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objectivity of the consultant who interviewed hbatt day. She adds
that she had not seen the minutes of the meetitigsive read the
surrejoinder which UNESCO submitted to the App&alard.

By producing two attestations from colleagues tbengainant
endeavours to prove, first, that the post in qoastras never evaluated
and, secondly, that she was harassed by the Direttbe Bureau of
the Budget between 2003 and 2005. She maintaihshthigpost which
she held until 31 December 2003 was abolisheddardo prevent her
from obtaining promotion to grade G-7, the gradéctvhshe says, was
given to all secretaries to directors of centralises. She submits she
was arbitrarily reassigned to a post classed ainvarl grade than her
previous position.

The complainant asks the Tribunal to set aside itiqgugned
decision and to award her 72,159 euros in compensdibr the
professional and material injury due to the nonasification of her
former secretarial post, as well as 5,000 eurosompensation for
moral injury and 3,000 euros in costs.

C. In its reply UNESCO argues that the complaint iedeivable,

because the Appeals Board had no competence tomulee level of
the complainant’s post or on decisions which hagbbee final, such
as the decision to reassign the complainant akerplst had been
abolished at the end of 2003. It adds that thercfar compensation is
irreceivable insofar as it is related to allegagioof harassment,
because the complainant has never filed a harassomenplaint.

In UNESCQO's opinion, the complainant’s protest & 2uly 2004

has become moot because, as she requested, hetasacpost was
evaluated and she was notified of the outcome bydicisions of
23 December 2005 and 14 November 2006, which skenkaer

challenged.

UNESCO submits that the complainant has not prdhed the
impugned decision was unlawful. It considers thathlof her posts in
the Bureau of the Budget were evaluated in compdiawith the
Staff Rules and the revised classification standandl it emphasises
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that, although this was not compulsory, a consulidso carried out a
desk audit which, it says, the complainant hadestpd. In UNESCO’s
view, the complainant’s objections casting doubistlte consultant’s
impartiality are contradictory and irrelevant.

UNESCO also maintains that the complainant hassaopplied
any evidence to support her argument that her giustild have been
classed at the G-7 level like all the posts of edacies to directors of
central services. It explains that the complaimaay obtain promotion
to grade G-7 only by taking part in a competition.

D. In her rejoinder the complainant states that slienmaneed to file
a harassment complaint, because a number of coledgad already
done so. She acknowledges that she did not fornchifflenge the
decision to reassign her after her post was atmliskt the end of
2003, but says that she nonetheless expressedjeetions. She adds
that she did indeed challenge the decision of 2@eNier 2005, but
not that of 14 November 2006, because it “madeenses’.

On the merits the complainant presses her plea&ss@bmits that,
contrary to UNESCOQO’s statement, it is possible éach grade G-7
without entering a competition. In this connectishe mentions the
example of a colleague who moved from grade G-grade G-7 after
the reclassification exercise.

E. In its surrejoinder UNESCO maintains its posititinstates that
there is no rule that secretaries to directorseotral services must be
classified at grade G-7 and that it is clear frdva tninutes of the
meeting of 3 July 2006 that “only a small propantioof the
complainant’s duties matched those performed byatbeementioned
secretaries. It draws attention to the consistase daw according to
which the Tribunal exercises only limited revieweovdecisions
regarding post classification. In addition, UNES@@bmits that the
allegedly late production of the minutes in questtbd not deprive
the complainant of an opportunity to put her cag®e she had access
to that document before being heard by the ApRedsd.
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CONSIDERATIONS

1. The complainant joined UNESCO in July 1996 as
supernumerary at grade GS-2/GS-3. On 1 March 19% vgas
appointed to secretarial post BB-912, at grade GB+3he Office
of the Director of the Bureau of the Budget (DIR)B&Ed was given
a two-year fixed-term contract. She was promotedytade GS-4
on 1 July 2000. On 31 December 2003 post BB-912 atmdished
and the complainant was transferred to post BB-9%3Be was
promoted thereafter to grade G-5. She was ultipdtahsferred to
post AFR/012, at grade G-5, in the Africa Departt{&DG/AFR).

2. The facts giving rise to the dispute now before Thbunal
may be summarised as follows.

As part of the post reclassification exercise tliredor-General of
UNESCO forwarded “generic” job descriptions to lalireau directors
with the request that they should study these giers and provide
updated versions thereof. The Director of the Buiafathe Budget, the
complainant’s immediate supervisor, engaged anredteonsultant to
draw up generic job descriptions of “BB” posts. $@aedescriptions
were forwarded to the JEC on 30 October 2003.

On 18 December 2003 the complainant was informed, ths
the JEC had not received the updated job desaripfipost BB-912, it
had been unable to evaluate it. The Director of BunResources
Management advised her that a solution would badda remedy the
situation and this was in fact done.

The complainant filed a complaint with the JERC2&nFebruary
2004. In its report the JERC concluded that it wa$ within its
mandate to consider the complainant's adminiseapesition. The
complainant, who was informed of this finding on 2dne 2004,
submitted a protest under paragraph 7(a) of theut8ta of the
UNESCO Appeals Board on 22 July 2004.

In the belief that there had been no response tophatest
within the prescribed time limit, she submittedatice of appeal, dated
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20 August, to the Appeals Board, which the Boardeired on
25 August 2004.

On 20 September 2004, having been apprised of UNES(eply
to her protest of 20 August 2004, she filed a tetaappeal with the
Appeals Board in which, in substance, she requesigdher former
post BB-912 should be classified at grade G-7 HBKethe posts of
secretaries to directors of central services aatighe herself should be
promoted to grade G-7 with retroactive effect frbdanuary 2003.

In its report dated 2 December 2010 the Appealsrdoa
recommended that the Director-General should: ifid fthat the
appellant’'s request to have her previous post BBtlassified at
grade G-7 was “inapplicable”, since the post hadnbabolished,;
(i) transfer the appellant or give her prioritytime event of a G-7 post
being opened in her division or in another sectmd (i) pay the
appellant the difference in salary between a Gébaas-7 post for the
period from 1 January to 31 December 2003.

The complainant was informed by a letter dated I¥rdW 2011
that the Director-General of UNESCO had decidedtadbllow the
Appeals Board’'s recommendations and had rejected‘réquest to
classify [her] post at grade G-7".

3. The complainant asks the Tribunal to “set asidedémsion
[...] of 10 March 2011” and requests “compensation tfee moral,
professional and material injury” which, she sajs has suffered, as
well as an award of costs.

4. She submits that she has suffered moral injury Uusscer
dignity has been undermined and professional antkriah injury
because her post was not reclassified. She stateshe was harassed,
unjustly accused, publicly called a liar and agsity transferred “to a
lower grade post than [her] previous responsibiti

She comments that the post of secretary to thetdiref a central
service, which she had held from 1996 to 2003t grade G-7, like all
the posts of the other secretaries to directorseatral services which
were reclassified on 1 January 2003 and that tleeetsey to the
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Director of the Bureau of the Budget, who had regiaher, was at
grade G-7.

She adds that she was transferred to post BB-9ft®uti being
consulted and that she was warned that she woukhtsmg the Bureau
of the Budget at only one working day’s notice. &l complains that
she was called to a meeting without being cleasfigrmed that it was a
desk audit and that she never saw the report dogpwnat the end of the
meeting.

5. UNESCO submits that the complaint is irreceivalite vegard
to the final, unchallenged decisions concerningcthvaplainant’s transfer
or “the other separate issues of the classificaifadhe post, its level and
the promotion of the staff member holding it". tates that the same
applies to the claim for compensation for the akgdenigration of the
complainant ever since her recruitment and whichriever formed the
subject of an appeal, protest or harassment camplai

UNESCO considers that the request for an evaluatibrihe
complainant’'s post has become moot, because tlesifidation of
all her successive posts has been reviewed arfihtliegs notified to
the complainant in two decisions which have newsanbchallenged in
notices of appeal.

6. While the Tribunal concurs with UNESCO in respeé€t o
issues which are unrelated to the initial proteéshe notice of appeal
dated 20 August 2004 contesting the classificabbrpost BB-912
and requesting its reclassification from G-4 to Ghé contention that
the original appeal has become moot cannot be satepince the
complainant’s “original appeal” cannot be deemedtmm account of
decisions of which she was not notified until 23cB@ber 2005 and
14 November 2006 respectively.

The Tribunal will therefore dismiss this objectits receivability
raised by UNESCO.

7. As already stated, the impugned decision is tha0dflarch
2011, which was taken at the end of an internateulare related
to the reclassification of post BB-912. The Tribunaust therefore

9
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confine itself to an examination of the merits bistreclassification
and the lawfulness of the procedure leading to it.

8. According to the case law, “[tlhe classification pbsts
involves the exercise of value judgements as tmdtare and extent
of the duties and responsibilities of the postakdingly, the Tribunal
will not substitute its own assessment or direateav assessment
unless certain grounds are established. Consisteoédent has it that
‘the Tribunal will not interfere with the decisidn..] unless it was
taken without authority or shows some procedurdbomal flaw or a
mistake of fact or of law, or overlooks some maiefact, or is an
abuse of authority, or draws a clearly mistakenckumion from the
facts’ [...]" (see in, particular, Judgment 3016, and).

9. In the instant case it is clear from the submissionthe file
that the reclassification of post BB-912 for theipea in question was
carried out in the course of a procedure that cmdplith the existing
rules, by external classifiers who reached the losian that this post
could not have a level higher than grade G-5.

10. The complainant challenges the classification ef post at
grade G-5 by asserting that the post of secretathd director of a
central service which she held from 1996 until 2@9%t grade G-7
like all the posts of the other secretaries toaines of central services
which were reclassified on 1 January 2003.

The complainant does not, however, supply any eceleof a
rule or practice requiring that these posts shatbmatically be
given grade G-7. On the contrary, each post in divectorates,
sub-directorates and divisions was individuallyleated in the course
of the reclassification exercise, and this is rigpated.

11. The complainant submits that the procedure foruataig
her post was tainted with a flaw in that she wdkdao a meeting
without being clearly warned that it was a deskitaadd that it was
not until 22 December 2008, during the internalesgpprocedure, that
she saw the report drawn up at the end of thatingeet

10
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However, the Tribunal notes that, as UNESCO paints in light
of the circumstances, the meeting in questionspeetive of the term
employed, could only be an interview related to thessification of
post BB-912, which the complainant had herself estpd. The fact
that the complainant did not receive the reporthef desk audit until
much later does not breach her rights, since stethepossibility of
commenting on the report findings during the inékappeal procedure.

As the Tribunal already found in Judgment 3016 eur@] failure to
notify immediately of the results of a desk audihiot be considered
improper.

12. It follows from the foregoing that, in the instacése, as
there are no grounds for the Tribunal to interfeith a decision taken
in the course of a post classification procedure,domplaint must be
dismissed.

DECISION

For the above reasons,
The complaint is dismissed.

In witness of this judgment, adopted on 14 Novemi2éx3,
Mr Claude Rouiller, Vice-President of the Tribun®r Seydou Ba,
Judge, and Mr Patrick Frydman, Judge, sign belevdaal, Catherine
Comtet, Registrar.

Delivered in public in Geneva on 5 February 2014.
Claude Rouiller
Seydou Ba

Patrick Frydman
Catherine Comtet
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