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116th Session Judgment No. 3292

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Mr G. M. T. agst the
Centre for the Development of Enterprise (CDE) ajuBy/ 2011 and
the CDE’s reply of 26 October 2011, the complain@ting chosen
not to file a rejoinder;

Considering Article Il, paragraph 5, of the Statote¢he Tribunal,

Having examined the written submissions and decmedo hold
oral proceedings, for which neither party has agali

Considering that the facts of the case and thedjsiga may be
summed up as follows:

A. The first paragraph of section 3 of Internal Rute R 18/CA/05,
entitled “Installation and reinstallation allowarnceads:

“A staff member with no dependants who provideslente of a change of
residence shall be entitled, on termination of isefvto a reinstallation

allowance based on the monthly basic gross satprgléo 2.5 months for
the Director, 2 months for the Deputy Director, imbnths for the Heads
of Units and the Financial Controller (provided ghestaff members have
accomplished at least 5 years of service at thesiigns) and 1 month for
the other staff members (provided these have acisimeg at least 3 years
of service) and provided that the staff member eamed does not receive
a similar allowance in his new employment. The nembf months for

calculating the allowance is doubled when the Stafémber has

dependants.”
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On 1 March 2009 the complainant, a Senegalese nadtivas
appointed Director of the CDE, which has its Healtprs in
Brussels. His term of office ended on 28 Febru&i02

On 11 May 2010 the complainant sent the CDE an ié-ima
which he asked, inter alia, for a reinstallatiomowahnce. As he
received no answer, he repeated his request onel Qun 21 June the
Director ad interim explained that the processihgis file had been
held up by difficulties in interpreting Internal RuNo. R 18/CA/05.
He assured him, however, that he would inform hsnsaon as a
decision was taken.

On 13 July 2010 the complainant announced thatheashad
not received any reply to his e-mail of 11 May witthe two-month
time limit laid down in Article 66(1) of the StafRegulations of
the CDE, he was submitting an internal complairdarrparagraph 2
of that article. The Chairman of the Executive Bbegplied to him
on 14 September 2010. Regarding the complainamtgiast for
a reinstallation allowance, he explained that tirst fparagraph
of section 3 of the aforementioned Internal Rulec#jed that the
Director of the CDE was entitled to such an alloeegaronly after
serving for at least five years. Since the complaiis term of office
had lasted only 12 months, he could not be grattiat allowance.
The conciliation procedure initiated by the compéent failed on the
issue of granting the above-mentioned allowance8Qnly 2011 he
filed a complaint with the Tribunal in which he iogns the decision
of 14 September 2010.

B. The complainant contends that the CDE’s interpia@taof the
first paragraph of section 3 of Internal Rule No.1B/CA/05 is
“grammatically incorrect”. Since under the termstludit paragraph a
staff member is “entitled [...] to a reinstallatioioavance based on
the monthly basic gross salary equal to 2.5 mofdhshe Director,
2 months for the Deputy Director, 1.5 months foe tHeads of
Units and the Financial Controller (provided thestaff members
have accomplished at least 5 years of service edettpositions)”,
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he submits that, according to the rules of Frencamgar, the
demonstrative pronoun “these’ refers to the noummediately
preceding it in the sentence” and therefore ap@adsly to heads of
units and financial controllers, but not to dirgstor deputy directors.
In this connection, he adds that the Director ficefat the time when
the aforementioned internal rule was drawn up amdred into force
has confirmed that its authors did not intend tpusite a minimum
length of service in the case of a director or deplirector. He infers
from this that, irrespective of the length of hisnb of office at the
CDE, he is entitled to the reinstallation allowaneferred to in
section 3 of Internal Rule No. R 18/CA/05.

The complainant also contends that, unlike headanifs and
financial controllers, who hold a contract for amdéfinite period
of time, the Director and Deputy Director perfornoperational
management and not administrative duties” duriregr thppointment
which, in accordance with Article 7(2) of Decisidin. 8/2005 of
the ACP-EC Committee of Ambassadors of 20 July 20@5the
Statutes and rules of procedure of the Centre Her Revelopment
of Enterprise, is for a maximum period of five ygaand is not
renewable. He explains that, in practice, theimtef office is always
shorter because the Committee, which is competmnippointing
them, may by delaying their appointment “ensuredttthey never
serve for five years so that the CDE never has dg fhem a
reinstallation allowance when they leave office. iHEers from this
that, since the accomplishment of five years o¥iseris an entirely
potestative condition in the case of the Directud ®eputy Director,
it is null and void.

The complainant claims the payment of a reinsiatiaallowance
equivalent to five months of his basic gross salalys interest at
8 per cent per annum as from 15 July 2010. Subdidiaelying
on the practice of other international organisatjdme asks that the
amount of that allowance be calculated in propartm the length of
his term of office. He also requests an award st the amount of
20,000 euros.
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C. Inits reply the CDE submits that the complainairterpretation
of the first paragraph of section 3 of Internal &Mo. R 18/CA/05 is
inconsistent with the Tribunal’'s case law and vitik principle that
“all provisions governing financial entittements sbbe interpreted
strictly”. It states, with regard to the wording tiat paragraph,
that the demonstrative pronoun “these” plainly ref the Director,
Deputy Director, Heads of Units and the Financiaintoller. It
therefore holds that the complainant, whose terroffi€e lasted for
12 months, did not accomplish the five years ofiserwith the CDE
required in order to obtain a reinstallation allowe equivalent to five
months of his basic gross salary. Referring topttoerisions of section
1 of the Rule, it points out that, in order to olaguch an allowance, a
staff member must also have completed a minimur@6omonths of
service with the CDE, in which case, the allowaao®unts to one
month’s basic gross salary.

The CDE adds that the allegation that the Direict@ffice when
Internal Rule No. R 18/CA/05 was drawn up and eatdnto force
has confirmed the complainant’s interpretationassupported by any
evidence and ignores the fact that that rule “impd3 the conditions
governing the reinstallation allowance, which wéyanerly defined
in Internal Rule No. S7/L.IV/93, by introducing filifent benefits for
management. Lastly, it contends that granting tbepdainant an
allowance calculated in proportion to the lengthhif appointment
would be contrary to the applicable law.

The CDE asks the Tribunal to order the complainariear the
costs of the proceedings.

CONSIDERATIONS

1. On 1 March 2009 the CDE recruited the complainan&o
one-year appointment as Director of that orgarogatafter which he
left the Centre and returned to his country ofiarig

2. The complainant disputed the financial terms acangmg
his departure from the CDE and asked for a reiasiah allowance
amounting to five months of his basic gross saksywell as the
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reimbursement of incidental travel expenses incua his return
to his home country, for which the Centre considdtee supporting
documents to be insufficient. On 13 July 2010 hénstted an
internal complaint in that connection under Artiélig(2) of the CDE
Staff Regulations, which the Executive Board degitie dismiss on
14 September of the same year.

3. After having pursued the conciliation procedurevpted for
in Article 67(1) of the Staff Regulations, whichdl¢éo a settlement
only with respect to the issue of the reimbursenadrttis incidental
travel expenses, the complainant filed a complaittt the Tribunal,
impugning the above-mentioned decision of 14 Sep&n2010
insofar as it refused the grant of the reinstafatllowance which he
had requested.

4. Section 3 of Internal Rule No. R 18/CA/05, entitled
“Installation and reinstallation allowance”, proesl that any staff
member of the CDE who has to change his or hedease on
termination of service and who does not receiviendar allowance in
his or her new employment is “entitled [...] to a nsallation
allowance based on the monthly basic gross satprgle¢o 2.5 months
for the Director, 2 months for the Deputy Directbr months for the
Heads of Units and the Financial Controller (preddthese staff
members have accomplished at least 5 years ofceet these
positions) and 1 month for the other staff memifersvided these
have accomplished at least 3 years of service)is Bection also
stipulates that the number of months of basic gsasary is doubled
when the staff member in question has dependamttias a Director
may be entitled to an allowance equivalent to firenths’ salary,
provided that, as in the present case, he or $file the latter condition.

5. In support of his claim to a reinstallation allowan
amounting to five months’ salary the complainanbrsits that the
demonstrative pronoun “these”, in the first phrasérackets of this
provision, must be understood to refer only to baddbf the two kinds
of posts mentioned immediately before the bracketamely Heads
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of Units and the Financial Controller — and nottlie Director and
Deputy Director, with the result that the lattee @xempted from the
condition of having to serve for at least five ysemr their position.

6. It is, however, plain from a straightforward, olijee
reading of the provisions in question that this destrative pronoun
must be understood to refer to the holders ofhalgosts listed in the
passage preceding the phrase in brackets.

The complainant’s argument that the term “thesetmadly refers
to the nouns immediately preceding it in a sentesaaisconceived,
for this is true only when this pronoun is usedcamtrast to “those”
(or to a similar pronoun with the same connotatievt)ich is not the
case in the text under consideration.

Only a contrived interpretation of these provisiovauld make it
possible to agree with the complainant, and ifearcthat they would
have had to be worded differently in order to exethp Director and
Deputy Director from having to comply with the caimh of serving
for the minimum number of years prescribed therein.

7. Contrary to the complainant's submissions, therdite
manner in which the above-mentioned provisions rdérhal Rule
No. R 18/CA/05 must be construed is in no way irststent with
their spirit or with their authors’ intention.

These provisions replaced previous arrangementsrunternal
Rule No. S7/L.IV/93 which established that the sami@stallation
allowance should be paid to all staff members amdieéd their
purpose was to introduce a specific set of conalitiapplicable to
senior management. Persons in such positions dueve a higher
allowance than that granted to other staff membeen allowance
which increases according to their level of respgmlity — provided
that they meet a more stringent condition regarténgth of service.

There is no reason to concur with the complainaatgument
that the authors of the text intended to exempDihector and Deputy
Director from compliance with the latter condition the grounds that
they perform “operational management and not adsmative duties”,



Judgment No. 3292

or because they exercise their functions duririghadd term of office
instead of being given a contract for an indefipiégiod of time, as is
the case for heads of units or financial contrsller

On the contrary, it would be paradoxical if the daitor and
Deputy Director, who hold the most senior positiaisthe Centre,
were not to be covered by the scope of the spatifis set out above
since, as has just been stated, they were despgeetsely for senior
management.

8. The complainant’s plea that the Director of the t@=rnn
office when Internal Rule No. R 18/CA/05 was isstred confirmed
the accuracy of his own interpretation of the psanis in question
is unconvincing, especially as it is not even sufgabby a written
statement to that effect.

Moreover, the acceptance of such an interpretatvonld be
tantamount to admitting that the Director and Dgpbirector may
claim a reinstallation allowance without havingfdfil any condition
regarding length of service — in the extreme casgen if their term of
office lasted for only a few days — which is plgiimconceivable.

This interpretation would also be incompatible wstction 1 of
Internal Rule No. R 18/CA/05, which makes it plainat this
allowance may only ever be granted to staff memlvens have
“completed a minimum of 36 months of service”.

9. In an attempt to convince the Tribunal of the cayeof his
argument, the complainant points out that, accgrtinArticle 7(2) of
Decision No. 8/2005 of the ACP-EC Committee of Asszmdors of
20 July 2005 on the Statutes and rules of procediutiee Centre for
the Development of Enterprise, the appointmentthefDirector and
Deputy Director “shall be for a maximum period ofef years and
shall not be renewable”. The complainant submiéd the combined
effect of this provision and section 3 of InterRalle No. R 18/CA/05
making the grant of the reinstallation allowancaditional upon the
completion of at least five years of service —hi¢ flatter applied to
the Director and Deputy Director — would be to gmvboth these
persons from ever receiving the allowance. Howetle, combined
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reading of these texts, which are in no way incdibfg simply
means that the Director and Deputy Director mayctamn an allowance
of two and a half months’ or two months’ salary pedively (or
double these amounts if they have dependants)atitey have held
office for five years in total. Contrary to the cplianant’s submissions,
this situation cannot be regarded as purely theateeven though the
CDE does not dispute the fact that, in practice, hblders of these
posts have until now occupied them for shorterqueriof time.

10. The Tribunal therefore considers that the integiren of
the above-mentioned provisions of Internal Rule Ral8/CA/05 on
which the complainant relies cannot be acceptedtiaaigl contrary to
his subsidiary arguments, they are not in fact godoiis on the point
in dispute. Hence there are no grounds for applyirg precedent
established in Judgments 1755, 2276 and 2358 ftlalyitext issued
by an international organisation is ambiguous, ustrbe construed in
the interest of its staff.

11. The complainant submits that if the provisions wtefnal
Rule No. R 18/CA/05 were to be construed as maliegallowance
which he is claiming subject to the condition that had served for
five years — a hypothesis which has been confirmete light of the
foregoing — they would be unlawful.

He contends that, as the Committee of Ambassaduolaterally
determines the duration of the term of office oé tBirector and
Deputy Director when they are appointed, this bdldys has the
discretion to decide whether or not to grant thevance to the
persons concerned, and the requirement of thisrmimi length of
service is therefore an entirely potestative caowliand, as such, must
be deemed “null and void”. However, the fact thategstative clauses
are prohibited by the contract law of some Statesomsly does not
prevent an international organisation from adoptinglause in its
rules and regulations whereby its decisions witfard to its staff are
subject to conditions the fulfilment of which depsnas it does in this
case, on legal and factual circumstances whichrititself influence.
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Moreover, while it is true that, as stated abowsjng to the
limited duration of their term of office, it miglve difficult in practice
for the Director and Deputy Director to fulfil ttwendition of serving
for the minimum period of time required by the abewentioned
provisions, contrary to the complainant’s submissjahis fact does
not per serender these provisions unlawful.

The plea of unlawfulness will therefore be dismisse

12. The Tribunal further notes that the severity of toadition
in question is greatly mitigated by the CDE’s gewner interpretation
of section 3 of Internal Rule No. R 18/CA/05 to th#fect that a
Director or Deputy Director who has not served ffee years is not
necessarily deprived of any entittement to a reifeion allowance.
Indeed, relying on a combined reading of sectionandl 3 of the
Internal Rule and on previously applicable provisiof Internal Rule
No. S7/L.IV/93 which, it says were not meant to dffected by
the new text, the Centre considers that the Direatad Deputy
Director, like other staff members, may claim ansgallation
allowance equal to one month’s salary (or doubd #mount if they
have dependants) if they have completed at leash@®&hs’ service
within the organisation. This interpretation, whietas endorsed
by the conciliator and which, while being far fravhvious, is indeed
acceptable, thus reduces the amount which is $pabif made
contingent on attaining the threshold of five yeafsservice in the
position in question to a mere supplement to thisdallowance. The
complainant, however, whose term of office lastedrfo more than
12 months, is not even entitled to receive thisdaowance.

13. Lastly, there is no merit in the complainant’s sdiasy plea
that he should receive a reinstallation allowanc@rioportion to his
length of service within the CDE. The fact that gteff regulations
of other international organisations or institusprin particular the
Conditions of employment of other servants of thardpean
Communities, make provision for the grant of anw#nce calculated
in this matter is beside the point, since the fitnaof CDE staff
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members is governed exclusively by the organisaiown rules and
regulations.

14. 1t follows from the foregoing that the complaint stube
dismissed in its entirety.

15. The CDE has submitted a counterclaim that the caimght
should be ordered to pay costs. Without ruling @st,a matter of
principle, the possibility of making such an ordagainst a
complainant (see, inter alia, Judgments 1884, 19821 and 3043),
the Tribunal will avail itself of that possibilitpnly in exceptional
circumstances. Indeed, it is essential that thbufal should be open
and accessible to international civil servants auththe dissuasive or
chilling effect of possible adverse awards of tkiad. In the instant
case, although the complaint must be dismisse@dnihot be regarded
as vexatious. The CDE’s counterclaim will therefbeedismissed.

DECISION

For the above reasons,
The complaint and the CDE’s counterclaim are diseds

In witness of this judgment, adopted on 12 Novemi2éx3,
Mr Giuseppe Barbagallo, President of the Triburidl, Claude
Rouiller, Vice-President, and Mr Patrick Frydmangdde, sign below,
as do |, Catherine Comtet, Registrar.

Delivered in public in Geneva on 5 February 2014.
Giuseppe Barbagallo
Claude Rouiller

Patrick Frydman
Catherine Comtet
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