Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

116th Session Judgment No. 3281

THE ADMINISTRATIVE TRIBUNAL,

Considering the third complaint filed by Mr J. B. &jainst the
United Nations Educational, Scientific and Cultu@lganization
(UNESCO) on 4 June 2011, the Organization’s repi/2September,
the complainant’s rejoinder of 17 December 2011, BESEO’s
surrejoinder of 5 April 2012, the complainant’s gigehal submissions
of 4 June, and the Organization’s final comments Gfctober 2012;

Considering Articles Il, paragraph 5, and VII oétBtatute of the
Tribunal,

Having examined the written submissions and decmedo hold
oral proceedings, for which neither party has aguli

A. Facts relevant to this case are to be found in hedt) 2255,
delivered on 16 July 2003, concerning the complaisa first
complaint. Suffice it to recall that, by way of amendment to
Staff Rule 103.18(b), the Organization’s system focome tax
reimbursement changed, with effect from the 1990 year, from
being a “last-income” system to being a “first-ine®’ system. Staff
members who, like the complainant, had United Stai&zenship,
were specifically informed of this change in Jagu&000. The
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complainant and two other staff members challertpedamendment,
arguing that it violated legal principles and thewntractual and
acquired rights. In addition, they asserted thatais not being applied
fairly, thereby creating inequalities between samyl situated staff
members. The Tribunal concluded that the amendadiove of

Staff Rule 103.18(b) breached the fundamental jpi@ainder which

the remuneration of international civil servants sinlbbe exempt
from national taxes and that, consequently, it daubt be applied
to the complainants. The Tribunal ordered UNESC@efand to the
complainants in that case any and all taxes paidthgm over

and above what they would have paid on the appicatf the “last-

income” method, and it awarded each of them costs.

Further to Judgment 2255, on 10 November 2003 the

Organization amended Staff Rule 103.18(b) so asnfdement the
“last-income” system for the reimbursement of ineorax. The
amended rule relevantly provides as follows:

“(@ Income tax levied by the authorities of thaiotyy of which the staff
member is a national on salaries and emolumengsvet by him or
her from the Organization shall, subject to thevmions of (b)
below, be reimbursed by the Organization.

(b) The amount of reimbursement shall be the diffee between the
tax payable on the staff member’s total incomeluitiog UNESCO
earnings, and the tax which would be payable orohiser income
excluding UNESCO earnings.”

Subsequent to the aforementioned amendment, thenfstiration
recalculated the complainant’s tax reimbursemeatsttie material
time in accordance with the “last-income” systerd aemitted to him
5,333 United States dollars, based on those céilcnga

Under the law of the United States of America, W8amnals who
have paid or accrued foreign taxes to a foreigmtiguon foreign
source income and are subject to US tax on thainie¢c may, in
specified circumstances, claim a credit (“foreigr tredit”) for those
taxes on their US income tax returns.

The complainant retired from UNESCO on 31 March400n
19 July he wrote to the Organization’s Comptroltegarding the
reimbursement of his federal income tax for thequkfrom 1998 to
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2002. He attached to his letter amended US incameeturns for the
years 2001 and 2002 and stated that those retooksinto account
a “Foreign Tax Credit for French income tax”. Hesaalattached
amended returns for the years 1999 and 2000 andcataendments
for 1998. He set out mathematical formulae regardms tax
reimbursements for the period from 1998 to 2002e Tarmula
for each year included a foreign tax credit derivBdm a
calculation which included his UNESCO income anébeeign tax
credit derived from a calculation which excludedttiincome. He
concluded that, for the period from 1998 to 200@bjsct to any
changes “by [the] IRS [Internal Revenue Servicea]d aubject to his
future entitlements to foreign tax credit carry-®)e he owed the
Organization 7,073.51 US dollars and he enclosetlegue for that
amount. He requested confirmation that he wouldabke to seek
reimbursement from UNESCO in respect of any unusedcredits
attributable to UNESCO income arising in future teeturns not
including such income.

The Deputy Assistant Director-General for Admirasiobn and
Comptroller replied on 13 September 2004. He ackedged receipt
of the complainant's cheque and requested, in thentethat the
complainant qualified for a foreign tax credit iretfuture and the IRS
reimbursed him for tax paid on his UNESCO income fhe
remaining two years that he was a staff membet hhaeimburse the
amount due to UNESCO.

In a letter of 26 February 2007, the complainaférred to his
letter of 19 July 2004 and stated that he had vedelUNESCO
income in 2005 in the form of the second part sfrgpatriation grant,
which had been paid to him in February 2005, thar yafter his
retirement. He indicated that under US law, he alémved to treat
the grant as income for the year in which it watiaty received,
i.e. 2005. He set out mathematical formulae simtlarthose he
had provided in his letter of 19 July 2004 regagdihis tax
reimbursements, this time for the period from 20@8 2005,
and concluded that, as at the date of his leteerplwied UNESCO
2,081.46 US dollars. However, referring to an IR&lgation of
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2004, he explained that, pursuant to a change inldy§ unused
foreign taxes arising in tax years beginning a&r October 2004
could be carried back one year and carried forviarden years. In
addition, the carry-over period for foreign tax dite had been
extended from five years to ten years for unusedida taxes that
could be carried forward under the previous fivaryrile to tax years
ending after 22 October 2004. He provided a tablevering the
period from 1998 to 2005) in which he set out, éach year, two
amounts of foreign tax which, in his view, mightatjty for a foreign

tax credit in the future. One amount was calculateduding his

UNESCO income and the other amount was calculateldiding that

income. He repeated his request of 19 July 2004tlieaOrganization
provide him with a confirmation that it would reionse him in

respect of any tax credits attributable to UNES@€dime to which he
might be entitled in future tax returns.

By a letter of 9 March 2007, the complainant preddvhat he
referred to as a “[c]orrected table of past foreigxes still available
for carry-over”. In its reply of 29 March, UNESC@dicated that
his request for possible reimbursement relatedutaré tax credits
attributable to UNESCO income had been referrethéoBureau of
Human Resources Management (HRM) for considerati@hthat he
would be kept informed of any decisions taken ia thspect.

By a letter of 30 December 2007, appended to whigh a copy
of his 2006 income tax return, the complainantosgta mathematical
formula and stated that UNESCO owed him a tax raisgment for
that year in the amount of 1,017.83 US dollars.sTtaased on his
previous calculations as of 30 December he condluldat he owed
the Organization 1,063.63 US dollars. He includadupdated table
of what he considered to be his available foreigx tredits and
stated that, in his view, UNESCO’s maximum add#iotiability
related to his entittement to carry over foreigix teredits was
3,320.12 US dollars. He asked for an “administetdecision”
regarding his request for a tax reimbursement 8962

In a letter of 24 January 2008, UNESCO informed the
complainant that the Bureau of the Comptroller donbt take an
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administrative decision on payroll entitlementsclinling those
related to tax reimbursement, but that the mather heen referred to
HRM, the Office of International Standards and Lle§fdairs, and an
external tax consultant.

The complainant wrote to UNESCO again on 14 Jur@92ble
appended a copy of his 2007 federal income taxmednd a second
amendment to his 2006 return and set out calcukatiegarding his
reimbursements for those years. He stated that WNESwed him
3,412.16 US dollars and that upon payment to hintisfamount the
Organization would fully discharge its liability foim regarding his
tax reimbursements.

On 16 September 2009 the complainant submittedt@girto the
Director-General. He referred to his letter of 1#he and indicated
that, as he had received no response, he assumédithinistration’s
reply was negative. He therefore challenged theargtion’s refusal
to reimburse him 3,412.16 US dollars. Having ree@iwno reply to
his protest, on 10 January 2010 he filed a notiteappeal with
the Secretary of the Appeals Board. On 14 Januarysubmitted
a detailed appeal in which he requested reimbunserné “the
remaining underpayment of [...] 3,412.16 [US dollacs] United
States income tax due to UNESCO income in the yE298 to 2004,
which could not have been calculated before 2007”.

In its report of 2 December 2010 the Appeals Board
recommended that the complainant's request for hersement
be reviewed by an independent tax consultant famiiith US and
French law and the common practice within the Whikations in
order to enable UNESCO to reach a full and findtlement of
the complainant’'s claims. The Board further recomdesl that
the Organization examine the impact of foreign tamdit on the
income of US nationals employed by the Organizatidth a view to
ensuring tax equalisation and reimbursement.

By a letter of 18 February 2011, which is the imped decision,
the complainant was informed that the Director-Gahkad decided
not to accept the Appeals Board’'s recommendatidqmgended to
the letter was a note for the file from the Burediuhe Comptroller
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dated 9 March 2010 which contained a summary ofittiings of an
external consultant who had been asked by the Adtration to
examine the complainant’s case.

B. The complainant submits that Staff Rule 103.18 duassspecify
that the UNESCO earnings in question must be redeigturing
the corresponding tax year. Also, because US ralsoare able to
carry over foreign tax credits to future years, timeome tax
reimbursements he received from the Organizatioremia essence,
calculated on the basis of “preliminary data”. 8ntINESCO
accepted the principle of foreign tax credit cdvack and carry-over
for the years from 1998 to 2005 and the reasoningrbvided for the
operation of foreign tax credits on the amountiefdorresponding tax
reimbursements, the Organization should apply #raesprinciples
and reasoning for the reimbursements owed to hird@066 and 2007.

He asserts that the issue of the application otigor tax
credits has not been considered with appropriateusmess by the
Organization. He contends that, despite the faathle has dealt with
the Organization fairly, it has taken advantagehisf honesty and it
should not have waited nearly seven years befamamicating its
position on the issue to him.

Lastly, he challenges the opinion of the externahstltant
engaged by UNESCO to examine his case. In partichia points
out that this consultant is associated with anotheernational
organisation which has the same interest as UNEBQ®@ducing its
tax reimbursement burden and, consequently, heotdrenconsidered
independent. Furthermore, his analysis lacks ciégib

The complainant asks the Tribunal to quash the gned
decision. He requests that it find UNESCO liablegionburse him for
income tax paid on UNESCO earnings for years inctvlii made no
direct payments to him of salaries and related emehts, provided
that such reimbursement is in accordance with Rafé 103.18(b);
in other words, in final settlement of his cases @rganization shall
reimburse him the sum of 3,412.16 US dollars ipees of his claims
for the tax years 2006 and 2007. In the event ttatTribunal does
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not accept his “conclusion”, he nevertheless seaekmbursement
in the sum of 3,412.16 US dollars on the basis wfeasonable
delay between his request of 14 June 2009 and itleetbr-General’'s
final decision of 18 February 2011 and also on basis that
the Organization implicitly accepted his calculasoregarding his
tax reimbursement for the year 2006. In the altérea he asks
the Tribunal to order the Organization not to persu claim for
reimbursement of 1,017.13 US dollars, which waspliaitly paid [to
him] by UNESCO on 30 December 2007”. He seeks ésteat the
rate of 5 per cent per annum on any amounts dimnpwith effect
from 14 June 2009. He also claims costs.

C. In its reply UNESCO contests the receivability bé tcomplaint

on several grounds. First, the decision by the AjsgpBoard that the
complainant’s appeal was receivable is not fouridéaw given that a
retired staff member cannot submit tax returndlieryears following

her or his separation from the Organization. Secaadrom 2009 the
complainant was time-barred from making claims rega his tax

reimbursement because the request form for reiremest includes a
provision that no claims will be entertained onaryafter the last day
on which a staff member must file his or her tatume without an

extension for time of filing. Third, the adminidiree decisions related
to the complainant’s tax reimbursements for theogefrom 1998 to

2004 are final decisions taken in full executiorJofigment 2255 and
are not subject to challenge before the AppealsdBoathe Tribunal

on the basis of the principle ofes judicata. Fourth, UNESCO

considers that the complainant’s claims are hygmihlein nature

and do not permit it to take a final decision relyag settlement.

Thus, they violate the principle of legal certainBifth, the Appeals
Board went beyond its competence when it recomntkridat the

Organization further examine the impact of foreigr credit on the
income of US nationals employed by it.

Subsidiarily, on the merits, UNESCO points to tipegnmn of the
external consultant summarised by the note forfiteeof 9 March
2010. It states that the complainant’s claims fad&@and 2007 relate
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to a time when he was no longer employed by theegtion and its
tax reimbursement system does not apply to penbtime in which a
staff member has no earnings from UNESCO. In aalditihe system
of tax reimbursement set out in Staff Rule 103.18&based on the
“last-income” method and on a true copy of the meotax returns
submitted to the competent fiscal authority. Amehdax returns
must be verified by that authority for the yearidgrwhich a staff
member earned UNESCO income. The Organization esiggtathat
staff members have a responsibility to submit aitlence in support
of their claims.

UNESCO contends that it has no duty to compens&# s
members for future economic loss resulting fromirtleenployment
with the Organization. There is no legal basistf@ complainant's
claims in the Staff Regulations and Staff Rulesiroihis letter of
appointment. Referring to the Tribunal's case lawasserts that
the complainant does not have an acquired rightinio his tax
reimbursement claim for 2006 and 2007 to the ppiecbf full tax
exemption of his UNESCO earnings recalculated aetreely on the
basis of amended tax returns. It contends thatctmplainant has
failed to demonstrate that the impugned decisios flaved by any
mistake of fact or law.

The Organization asserts that there was no unrabkodelay in
its treatment of his case and that all the intepralcedures were
followed in accordance with the Statutes of the égip Board. Lastly,
it denies that it has treated the complainant dgfai

D. In his rejoinder the complainant develops his pld4s argues
that UNESCO has no legal basis upon which to dengtieed staff
member the right to submit tax returns relatedatoytears following
her or his separation from service. Furthermore, fidict that the
Tribunal confirmed that UNESCO must use the “lassme” method
to calculate tax reimbursement does not restrictadf member’'s
right to challenge the Organization’s applicatidntloat method. In
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addition, he asserts that, for US nationals livadgroad, the last
date for filing a tax return in a given year withan extension of
time is 15 June of the year following the year inich the income is
received. Therefore, his tax returns were filed &l claims for
reimbursement were submitted within the prescriied limits.

E. In its surrejoinder UNESCO maintains its positi®hcontends

that the complainant’s claims are without merit daese he did not
earn any income from the Organization in 2006 &i721t states that
he failed to provide evidence to support the amoumdicated in his
letters of 30 December 2007 and 14 June 2009. &umtire, it asserts
that his arguments regarding his entitlement torééxbursements on
the basis of foreign tax credit are flawed, andsupport of this

assertion it appends a copy of a report dated 3 2pA2 which is

authored by the same expert it previously consuighrding the
complainant’s case. It denies that it implicitlyiwed its right to contest
his claims.

F. In his additional submissions the complainant @mges the
report of 5 April 2012. He also asserts that hevigied evidence in
support of his claims.

G. In its final comments the Organization emphasidast the

complainant was not entitled to tax reimbursemeitth wegard to the
years subsequent to his separation from servicesitirates that he
has failed to submit sufficient evidence to suppdstclaims.

CONSIDERATIONS

1. The complainant, a United States national, is dreabt
UNESCO staff member now living in France. He retire 2004. In
2005 the complainant received his repatriation fgrelnich was the
last taxable income he received from UNESCO.
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2. This complaint concerns an amount the complainiaimed
pursuant to UNESCO Staff Rule 103.18. This Ruleumesg the
Organization to reimburse staff members for théonat tax they pay
on the UNESCO income. If the national governmefurrés the staff
member for the taxes they have paid on the UNES@©me, the
staff member is expected to refund that amountN&8SCO.

3. Atthis point, it is convenient to note that at thaterial time
there was no tax treaty between the United StateSnterica and
UNESCO. The United States has introduced a foreigreredit that it
modified in 2004. There was extensive corresporeldratween the
complainant and the Organization as detailed almmreerning the
amount the complainant owed to the Organization ldadassertions
of entitlement to reimbursement. In light of whatldws, a detailed
recital of the exchanges is unnecessary.

4. Suffice it to say that, ultimately, the complainaimed
that the Organization owed him a reimbursement2#@12 US dollars
for the 2007 tax year and 92.04 dollars for anrarrdnis calculations
for the 2006 tax year.

5. In 2009 the complainant wrote to the Organizatiskiray
for a reimbursement for his tax credit in 2007 hwatcorrection to the
amount he claimed for 2006. The Organization ditirespond. The
complainant submitted a protest to the Director&aihcontesting the
implied decision. When the Director-General did mespond, the
complainant submitted an appeal to the Appealsdoar

6. The Appeals Board recommended that:

) The request for further reimbursement be regkwy an
independent tax consultant familiar with  UN common
practice, and US and French taxation laws and that
complainant’s claim be verified for a full and fina
settlement with the Organization.

(2) UNESCO further examine the impact of foreignx ta
credit on the income of US nationals employed bg th
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Organization to ensure tax equalisation and reisguent
in this area.

7. On 18 February 2011 the acting Director of HRM \erad
the complainant informing him that the Director-@eal had decided
not to accept the recommendations made by the Appeard for the
following reasons: (a) the request had already loeegfully reviewed
by an independent tax consultant familiar with Ubdqtice and US
and French taxation laws, and (b) there is no m@shato calculate a
reimbursement of income tax when a staff membeeives no
income from the Organization. This is the impugdedision.

8. As stated above under C, UNESCO disputes the
receivability of the complaint on a number of grdsnOnly two
require brief consideration.

9. The principle ofres judicata applies where the parties,
the purpose of the suit and the cause of actiontteesame (see
Judgment 1263, under 4). In the present case theplamant is
claiming reimbursement of an amount correspondimgatportion
of his foreign tax credit. In Judgment 2255, theu& concerned
the method of calculation for tax reimbursementamaly, the
“last-income method” or the “first-income methodAccordingly
the principle does not apply as the purpose of ghié is not the
same. The assertion by UNESCO that any decisiatered would be
hypothetical is based on a misunderstanding otlduen.

10. As the Appeals Board observed, the “tax equalinatio
and reimbursement scheme for US nationals empldygdthe
UN [system] is complicated, complex and cumbersorAe’esolution
of the present complaint requires a complex calmrain an
area beyond the Tribunal's expertise. With its goinder, the
Organization submitted a report from an individuath significant
experience in the area of tax reimbursement foff steembers
of international organisations. Leaving aside theeggion of the
individual’s specific expertise, the report does axdress the question
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as to what amount, if any, is actually due by eitbarty. Instead,
the report is directed at the methods and assungptimade in
the complainant’s calculations. This report doe$ assist in the
resolution of the dispute. Similarly, the earli@port by the same
individual referred to by the Director-General ihet impugned
decision does not, based on an actual calculatiet®rmine what, if
anything, is due by either of the parties.

11. In the circumstances, the impugned decision wikkéeaside
so that the Organization may engage a new exte@rdapendent tax
consultant having expertise in the area of thetiamxaf international
civil servants and US and French taxation laws. Thiganization
shall notify the complainant of the name and cantaformation of
the consultant within 45 days of the delivery ostludgment. The
Organization is to instruct the tax consultant &iedmine based on
calculations the amount, if any, of any reimburseimdue to the
complainant for the tax years 2006 and 2007. TRectmsultant is
also to be instructed to submit her or his reportukaneously to
the Organization and the complainant no later tB&nJune 2014.
The complainant, within 20 days of receiving théevant contact
information, is required to provide the tax conanttwith copies of all
documentation and information necessary to makedlailation.

DECISION

For the above reasons,
1. The Director-General’s decision of 18 February 2314et aside.

2. The case is remitted to the Organization in accwdawith
consideration 11.

3. All other claims are dismissed.
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In witness of this judgment, adopted on 8 Novemiafl3,
Mr Giuseppe Barbagallo, President of the Tribuhdg, Dolores M.
Hansen, Judge, and Sir Hugh A. Rawlins, Judge, lsgdow, as do |,
Catherine Comtet, Registrar.

Delivered in public in Geneva on 5 February 2014.
Giuseppe Barbagallo
Dolores M. Hansen

Hugh A. Rawlins
Catherine Comtet
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