Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

115th Session Judgment No. 3240

THE ADMINISTRATIVE TRIBUNAL,

Considering the second complaint filed by Mr H.G aBainst the
Food and Agriculture Organization of the United iNias (FAO) on
26 February 2011 and corrected on 16 March, theafdzgtion’s
reply of 11 July, the complainant’s rejoinder of @ttober, corrected
on 7 November 2011, and the FAQO'’s surrejoinderdoFébruary 2012;

Considering Article Il, paragraph 5, of the Statote¢he Tribunal,
Having examined the written submissions;

Considering that the facts of the case and thedjsiga may be
summed up as follows:

A. Facts relevant to this case are to be found in rdedt 2820,
delivered on 8 July 2009. Suffice it to recall timOctober 2000 the
complainant began working for the World Food Pragre (WFP),
an autonomous joint subsidiary programme of theddinNations and
the FAO, as a consultant. In July 2005 he was apgwbias Programme
Officer/Head of the El Fasher Field Office (Northaffur, Sudan),
under a one-year fixed-term contract, which coutgit a probationary
period. In November of that year he was assignethéoProgramme
Unit of the EI Fasher Area Office and his probatimas subsequently
extended to 18 months. By a memorandum of 10 Jar2@07 the
Director of the Human Resources Division informeieh that, due to
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his performance, his appointment would not be rexkeweyond its
expiry on 22 January 2007.

On 23 March 2007 the complainant filed his firstngdaint with

the Tribunal in which he challenged the decisiorl@fJanuary 2007.
The Tribunal held that he had failed to exhauseriml remedies
and, accordingly, dismissed his complaint as iiketde. However, it
noted the FAQO’s continued willingness to consider tomplainant’s
appeal within the applicable internal appeal precegspite the fact
that he had missed the time limit to appeal pravitte in the Staff
Rules.

Following the delivery of Judgment 2820, on 29 Astgd009
the complainant lodged an appeal with the Appeatsni@ittee
challenging the non-renewal of his appointment.alieged procedural
flaws in what he considered to be his transfer frim@ EI Fasher
Field Office to the Programme Unit of the El Fashega Office, and
procedural flaws related to his performance apalsidn addition, he
asserted that he had been subjected to prejuditedignrimination,
and he accused his supervisors of abuse of power.

In its report of 21 May 2010 the Appeals Committee
recommended, by a majority, that the complainamst®eal and
related claims be rejected. In a dissenting repoe member of the
Committee criticised the other members for failtoginvestigate the
case further and she expressed grave concernglirggyéinie actions of
certain staff members in the field and regardingatwwhe viewed as
an attempt by the WFP to raise a smokescreen arthendase. By
a letter of 2 December 2010 the complainant wagrinéd that the
Director-General of the FAO considered that theomemendation of
the majority of the Appeals Committee was well fded and that
he had therefore accepted it. That is the impugleetsion.

B. The complainant asserts that, even before he Hadined
a fixed-term contract, the Emergency CoordinatorOarfur, Mr V.,
falsely labelled him as a “weak performer”. Thenithwthe aim
of terminating his employment with the WFP, Mr \Wbsequently
informed the complainant’s supervisors in North fDarof his
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concerns and requested that his work be rigorossiutinised.
Mr V. therefore abused his power by negatively ueficing and
predetermining the outcome of his performance exelos during his
probationary period.

He contends that, contrary to the WFP’s assertibaswas, in
fact, transferred to the Programme Unit of the &ter Area Office.
This was done at the request of Ms N., the Heath®fProgramme
Unit of the Area Office, who required additionabf§tin her Unit,
and not as a result of concerns about his manadeskidle. However,
in breach of the established practice, he did mueive a new
job description or details of the new reportingusture, and he
accuses the WFP of deliberately breaching the aateprocedural
requirements in order to manipulate the scope sf chities and
the applicable evaluation procedures. He arguéshthavas purposely
overburdened with responsibilities in order to coompise his
performance and to provide a justification for teeision to terminate
his employment.

The complainant alleges that there were severaepiral flaws
in the performance evaluation process. In particdila points to the
Administration’s combined use of a Performance Aampetencies
Enhancement Form (PACE) and a Probationary PerfurenAppraisal
Report (PPAR) to assess his work. He asserts ithhatpmparison
to similarly situated colleagues, only he was eatdd using both
forms and he was subjected to a higher level okiigion in order
to find fault with his performance. In his view,etiPACE form
should not be used to evaluate a staff member witlixed-term
contract. Nevertheless, Ms M., the Head of theddher Area Office,
completed the first evaluation of his performanoneJanuary 2006
using a PACE form and despite the fact that shednddacted as his
first-level supervisor from July to October of 20@n 15 July 2006
a second PACE form was completed by Ms N., the Hefathe
Programme Unit of the El Fasher Area Office. Tham 17 July 2006,
Ms M. completed the complainant's PPAR, again signit as his
first-level supervisor even though, in the compdairs view, this was
not an accurate reflection of thde facto reporting structure. He
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accuses Ms M. of abuse of authority in this respeatthermore, he
asserts that his final appraisal report, whictetisMs N. as his first-
level supervisor and which was signed by Mr V. iacBmber 2006,
was prepared in retaliation after he had drawmttte to procedural
flaws in the management of his probationary period.

Referring to an e-mail from the Administration dhte
20 November 2006, which notified him that his appmient would
not be renewed beyond its expiry on 31 December6,2@be
complainant contends that the decision to termih&eemployment
was procedurally flawed and an abuse of power. Wié> breached
the Staff Rules by failing to review his performanduring the
extended probationary period. Moreover, Mr V. eeausly relied on
the flawed evaluation report completed by Ms MJuty 2006 when
unilaterally taking the termination decision, withoconsulting the
complainant’s first and second-level supervisorgher complainant.
Also, the decision was taken prematurely, i.e. nbea two months
before the expiry of his probation.

Lastly, the complainant challenges the findingsthe Appeals
Committee on several grounds. In particular, herssghat it did not
conduct a thorough investigation or understandctirte issues of his
case. In addition, he contends that he has beairlyrireated by the
FAO, because it has taken four years to reach midedn his case
and, as a result, he has suffered hardship.

He asks the Tribunal to quash the impugned decisienseeks
reinstatement, material and moral damages, and.cost

C. Inits reply the FAO refers to the Tribunal's cdae and argues
that a decision not to confirm the appointment oprabationer is
discretionary and subject to only limited review.submits that the
WFP adhered to the Staff Regulations and Staff$:ahel the relevant
human resources policy governing probationary pleridhe decision
not to confirm the complainant’s appointment wasgélly correct”

and, contrary to his assertions, his appointmers m@ terminated,
but expired according to its terms. His performamgss properly
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assessed and, as he was not able to fulfil hieslatd responsibilities
to a satisfactory level, his appointment was naofficmed.

The Organization disputes the complainant’s aliegatthat his
probationary period was subject to numerous praegdiaws. First,
he was not transferred to the Programme Unit ofEhEasher Area
Office. The decision to move him from the Field iG#fwas based on
his performance during the first months of his esypient and was
taken in order to address the issue of his weaksdssproviding him
with additional assistance and supervision. Secbisdesponsibilities
were always clearly outlined to him and there isen@ence that he
raised any concerns in this respect during hisoperdince evaluation
discussions with his supervisors. Any new functiovere assigned
to him in order to provide him with the opportunity improve his
work performance. Third, the correct forms wereduseevaluate his
performance, which was appraised four times dunisgl8 months as
a staff member. The defendant points out thatpafih the PPAR and
PACE forms differ in some aspects, both forms asighed to set
out a work plan and to provide an assessment a&fé member’s
performance against that plan. The relevant repprtequirements
were fully met and the complainant never contestisdappraisals.
Fourth, the individuals who signed the appraisaésew‘effectively”
the complainant’s first and second-level supergséithough there
was a change in his work plan following his movehe Programme
Unit, the pre-existing reporting structure did nbange.

The FAO asserts that the complainant failed to ntegmy
incidents of abuse of power, prejudice or discration on the part of
his supervisors. Referring to the case law, it esgthat, as he has
provided no evidence in support of his allegationghis respect, he
has not discharged the burden of proof.

Lastly, the Organization denies that there washardinate delay
in dealing with the complainant’s case or that lzes weated unfairly.
It emphasises that he was allowed to pursue tesnal appeal despite
having exceeded the statutory time limits for daing
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D. In his rejoinder the complainant develops his plétes asks the
Tribunal to compel witnesses to provide evidencgarding the
circumstances leading to his move to the Prograrumg and to
order the FAO to disclose specific documents.

E. In its surrejoinder the FAO maintains its position full. In
addition, it contends that the documents the coimgpf seeks are
not relevant to his case.

CONSIDERATIONS

1. This is the complainant’'s second complaint agaimstFAO
regarding the non-confirmation of his fixed-termpamtment. In
Judgment 2820 the first complaint was dismissedirgxeivable
for failure to exhaust the internal means of reslras required by
Article VII, paragraph 1, of the Statute of thebitmal. Subsequently,
with the agreement of the FAO, the complainant sttbchhis appeal
to the FAO’s Appeals Committee. The complainant mowugns the
Director-General’'s decision of 2 December 2010 disimg his appeal.

2. On 23 July 2005 the complainant was appointed umder
one-year fixed-term contract with a mandatory oearyprobationary
period as Programme Officer/Head of the El FasheldFOffice in
North Darfur, Sudan, at grade P-2. In November 2B85assumed
new duties in the Programme Unit of the El Fashea/Office.

3. In early August 2006 the complainant’s probationgeyiod
was extended for six months. At this point, to stsisi understanding
the positions of the parties, it is helpful to ddse briefly the
assessments of the complainant’s performance upetdime of the
extension of his probationary period. Accordin@tBerformance And
Competencies Enhancement Form (PACE) for the pdrma July
to December 2005, Ms M., Head of the El Fasher Abd#fce,
completed the section for Phase 1 of the apprajsaé on 2 October
2005 and the complainant completed it on 3 Oct@0®5. The same
form shows that Ms M. and the complainant compld®edse 2, the
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“Mid-Year Performance Review”, on 17 January 2006e section
of the form for Phase 3, the “End of Year” assesgmeontains the
supervisor's and the complainant's comments; itcaigs that it was
signed by the complainant on 18 February 2006. Jingervisor's
comments are undated and the subsections for #&htiical Division
Review” and “Second-Level Review” are blank. AngtRACE form
was initiated for the period from January to Decem®006. Phase 1
of the appraisal cycle was completed by the superyiMs N., the
Head of the Programme Unit of the El Fasher Arefc@®fand the
complainant on 11 May 2006. Phase 2 was compleyethd same
supervisor, Ms N., on 15 July 2006 and by the cainght on 20 July
2006. Phase 3 is blank.

4. On 17 July 2006 Ms M. completed a Probationary
Performance Appraisal Report (PPAR) for the conmalai covering
the second review period, that is, the ten monfttes &is entry on
duty. In the PPAR, the complainant’'s performanceusimarised as
“[m]arginal — fails to meet some major job requients” and Ms M.
recommended an extension of his probationary pefibid report was
signed by Mr V., as second-level supervisor, odulg 2006.

5. In a memorandum of 3 August 2006 the Director & th
WFP’s Human Resources Division informed the commalai that,
for the reasons stated in his 18 July 2006 PPAR andthe
recommendation of his first and second-level supers, Ms M.
and Mr V., his probationary period was being exehdor an
additional six months to 22 January 2007, in acaoncd with Manual
paragraph 305.5.243. By an e-mail of 20 Novembédi62Bluman
Resources Services informed the complainant tisatdmtract would
not be extended beyond its expiry date of 31 Deeen906. He
was encouraged to begin applying for other posstiand told that
the “notification represent[ed] the statutory netiperiod outlined
in [Manual paragraph] 302.9.33". On 22 November @@0Human
Resources Officer wrote to the complainant advisimgn of the
various formalities that had to be completed innamtion with his
separation from service. That same day, the comgotdiwrote to
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Mr J. and to the WFP Representative in Sudan ré¢iggesis

reinstatement. In his response of 6 December 2006VMnoted

that the complainant’s extended period of probatigyuld end on
22 January 2007. He explained that the complaisamppointment
was not being confirmed because he had not showroirament in

the areas that had originally led to the extensibhis probationary
period. Mr V. also added: “The message from HR teagive you

advance notice to allow you to look for other jgtportunities, even
with other WFP Offices, rather than waiting untietdate of your last
performance appraisal, leaving you very little titoelook for other
job opportunities.”

6. By an e-mail of 7 December 2006 the complainanedske
Director of the Human Resources Division to reitestam in his post.
On 12 December 2006 Ms N. completed the complam&RAR for
the period from 1 November 2005 to 22 January 2Q0ié reiterated
past concerns about the complainant’s ability tokwodependently
and properly write reports without supervision. Sieknowledged
that the complainant “did genuinely try to improvielit she found
that it would be in no one’s interest to “entrughtwith increasing
levels of responsibility in a front line emergencyAs a result,
she rated his performance as “marginal” and recamde against
confirming his appointment. In her response of 2c@&nber 2006
to the complainant's request for reinstatement, Dieector of
the Human Resources Division noted that, althoughcbntract was
initially to expire on 31 December 2006, “it [haogen extended to
22 January 2007 to coincide with [his] extendedptmnary period”.
She reviewed in detail the complainant’s two maigaa of concern,
namely, the procedure followed during his probatigmeriod and the
merits of the evaluation of his performance. Shalared that he had
ten days to submit his views and comments on thmteats of his
PPAR and the comments of his first and second-lsuglervisors
that prompted the proposed non-confirmation of pisbationary
period. Following the receipt of his comments, sloelld make a final
determination regarding the confirmation of his @ppment. The
complainant provided a detailed response on 25 idkee 2006.

8
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On 10 January 2007 the Director advised the comataithat she
concurred with the recommendations of his supersisot to confirm
his appointment.

7. As stated above, the complainant lodged an inteappkal
challenging the non-renewal of his appointment. Director-General
endorsed the findings and recommendation of theeAlgpCommittee
majority opinion and dismissed the appeal.

8. In summary, the complainant contends that his pedioce
evaluations were procedurally flawed as they wewse completed
by his actual supervisors, incorrect forms weraluaad he was never
warned that his appointment was in jeopardy. Hémdathat his
contract was prematurely terminated. He also chadie the appraisal
of his performance on its merits and alleges almisauthority and
discrimination.

9. At this juncture, a summary of the relevant pravisi in
the FAO Manual is useful. The FAO has two distipcbcedures
to assess the performance of staff members. Inrgerassessments,
with the exception of those on probation, are daweeording to
the criteria set out in the Performance And Compat&nhancement
Programme. For those staff members serving a povizay period,
Manual paragraph 305.5.241 establishes a threegstepedure to
assess their performance. It relevantly providest thithin three
weeks of the entry on duty, the immediate supervisovides the
probationer with a plan of work that includes thaties or the
objectives and tasks to be completed within six tmenAfter six
months, the immediate supervisor must complete ARPRorm,
discuss the contents with the probationer and tfieeprobationer an
opportunity to comment. After the division directoas been given an
opportunity to add comments, the PPAR is sent & Director of
the Human Resources Division (for WFP staff). Aistktage, the
immediate supervisor establishes a further plawark for the next
four months. After nine months, the immediate suviger completes a
PPAR for the second review period and includescamenendation

9
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regarding the confirmation of appointment, extensiof the
probationary period or separation. As with the rainth review,
the probationer is given an opportunity to command the PPAR
is sent to the division director “in good time fan appropriate
recommendation to be made before the probatiorenigghexpires”.

10. If the division director recommends an extensiontlod
probationary period, Manual paragraph 305.5.243viges that
the division director must send a memorandum to Divector of
Human Resources Services (for WFP staff) settingtio& reasons
for the recommendation together with a copy of B®AR and the
probationer’'s comments “no later than six weeksrpio the date the
probationary period would have been completed”. Pphebationer
must also be given a copy of the memorandum togetite all the
attachments. The Director decides what action shoel taken and
informs the probationer and the division directbhis decision. If the
probationary period is extended, the immediate g establishes
a further plan of work for the period of the extiens At the end of the
extension, the immediate supervisor and divisioraior make their
final recommendation to the Director of Human Reses Services.

11. As noted above, the complainant claims that theszssents
of his performance were not conducted by his actupkrvisors. The
parties agree that Ms M. was the complainant’s-fegel supervisor
from the date of his appointment to 1 November 200% FAO,
however, maintains that the change in the comphdimavork plan
in November did not alter the reporting structukere though he
was working on a daily basis with Ms N. It pointgt dhat the early
evaluations reflect the consultation between Msakid Ms N. and,
as the Appeals Committee found, the proper supmwisvere
“effectively involved” in the complainant’s perfoance appraisal.

12. The Appeals Committee’s finding in relation to theper
supervisor is grounded on its finding that the claimant was not
transferred. The latter finding involves reviewabteor. The Appeals
Committee, based on its reading of the WFP Humaso&ees Policy

10
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Document on Administrative Procedures for Inteionai Professional
Staff dated 1 October 2003 (hereinafter “the HRidyadDocument”),
defined transfer “as a formal reassignment to & pdsch occurs
after established procedures are followed and oetegl and
noted that “reassignment occurs only in the casa efaff member
with an indefinite status, [or] a staff member wigh fixed-term
appointment whose probationary period has beeniroged”. In the
Appeals Committee’s view, a staff member on pralmtisuch as
the complainant, did not meet the criteria for sggement. As
the complainant did not meet the criteria for reggssent found
in paragraph 2.1 of the HR Policy Document, the égdp Committee
concluded that the complainant was given new dwtiete holding
the same post at the same duty station. Accordirigre was “no
actual transfer, but a change in work-plan agrepdnuwith the
[complainant]”.

13. The Appeals Committee’s reliance on paragraph 2ithe®
HR Policy Document is misplaced. Manual paragraph.481 defines
a transfer as “the movement of a staff member frome post
to another”. Paragraph 2.1 of the HR Policy Docunueres not assist
in determining whether a staff member has, in faeen moved from
one post to another. Rather, it deals with theethvays posts may be
filled. Paragraph 2.1(i) reads in part, that pests be filled through
“[rleassignment of serving staff with Indefinite ppintment status
or transfer of a suitably qualified internationalofessional staff
member serving on a Fixed-Term Appointment who t@aspleted
the requisite probationary period [...]". As to tleguirement that if a
post is to be filled by a staff person holdingaefl-term appointment,
it must be a staff member whose appointment has beefirmed, it is
at odds with Manual paragraph 305.5.23 that spediyi contemplates
a staff member being transferred while still onbation. It reads:
“[s]taff members [...] transferred to a different pashile still on
probation continue to serve on probation after frahsfer provided,
however, that the total probationary period doed eaceed
18 months”.

11
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14. The question remains whether the complainant wafadit,
transferred from one post to another. There is videace of the
complainant performing any of the duties of thetpmisHead of the
El Fasher Field Office beyond 1 November 2005. éatj¢he evidence
is to the contrary. In the PACE form for the perisxdm July to
December 2005 under the section for the appraitd@hase 3 of
the appraisal cycle, Ms M. described the compldire being the
Head of the El Fasher Field Office from March tovidmber 2005.
She goes on to state that he was “moved from the aifice [given
the context it appears that field office was intsfjdto take on
the responsibility of being M&E officer in the Ardaffice” and she
describes this new responsibility as the compldiag&new position”.
The PPAR completed in July 2006, under Part lis sett the plan of
work to November 2005 and describes the complaiaanHead of
the El Fasher Field Office. In the plan of workrfriNovember 2005
to the date of the PPAR the complainant is desdrdse“programme
officer for M&E in the Area Office”. A similar digiction between
the two posts is found in the PPAR completed in ebamer 2006.
In her letter of 10 January 2007 the Director & Human Resources
Division referred to the complainant's “transfer tlee Programme
Unit of the Area Office with M&E/Reports functior]s..]”. Given
other inaccuracies in relation to known facts fownd the screen
printout overview of the complainant’s personneti@ac history
provided by the FAO, nothing can be taken fromftha that there is
no entry in the system for the complainant beiaggferred.

15. Regardless of the motivation for moving the compat,
the only conclusion that can be drawn from the evigk is that the
complainant was, in fact, transferred from the pafsHead of the
El Fasher Field Office to Programme Officer in theea Office on
1 November 2005 and subsequent to that date onfprpeed the
duties of Programme Officer in the Area Office.

16. As noted above, the FAO Manual stipulates that
probationer’'s performance appraisal must be comgpleby the
probationer’s immediate supervisor. Having regardah e-mail of
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12 December 2006 from Ms N., in which she statest finom
November 2005 the complainant reported “directly”er and the
Director of the Human Resources Division’s acknalgkement of this
in her letter of 10 January 2007 to the complainénis clear that
Ms N. was the complainant’s immediate supervisomfil November
2005 to the date his appointment expired. Therefthe PPAR
completed in December 2006 was the only appraisgigved by the
complainant’s immediate supervisor. At this poitis convenient to
deal with a related matter. The complainant disptite assertion that
Ms N. prepared the PPAR completed in December 20@® she was
on leave at the time. Although, as pointed outh®ydomplainant, it is
not signed by Ms N., given that it was sent by d&®an attachment to
her e-mail of 12 December 2006, in the absencengfevidence to
the contrary, it is reasonable to infer that Ms piepared the
complainant’s final PPAR.

17. As to the use of the PACE forms and the requiratbgie
reviews, the FAO maintains that the reporting regments were
met. It points out that the complainant’s perfore@mvas appraised
four times over the course of 18 months. The FAKhawledges that
PACE forms are not used to evaluate officially grerformance of
probationers but points out that the comments atidgs in the PACE
forms are reflected in the PPARs completed in &g December
2006. It notes that this view is supported by tippdals Committee’s
finding.

18. The Appeals Committee found that as the esserndiaients
are present in both the PACE and PPAR forms, teeofishe PACE
form did not constitute a material procedural flagz the required
appraisals for the period of time were “effectivalgmpleted”. In
making this finding and the finding in relation wihether the proper
supervisor carried out the complainant’s apprajs#i® Appeals
Committee failed to have regard to the relevantvigions in the
Manual that expressly require reporting on two Hmeaeview
periods, that the assessment of a probationer®rpance will be

13
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done on the basis of the PPAR and that the immedigtervisor will
conduct the performance appraisals.

19. Close adherence to the required process is notteemai
form over substance. The Appeals Committee’s vidwat tthe
procedural flaws in this case are not sufficiensebaside the decision
fails to have regard to the rationale for havingpecific process
governing the probationary period. The probationpgriod is to
give the FAO an opportunity to assess the individusuitability. It
recognises that the assessment of suitability tvde tmade within a
particular time frame; reviews at particular intssare necessary to
assess in a timely manner whether goals are bedt@na to warn the
probationer if they are not being met; and thatsiygervisor working
most closely with the probationer will be in thesbeosition to
evaluate the probationer’s suitability.

20. Although the complainant did not take issue witte th
use of the wrong form for his performance appraisalwith the
fact that his immediate supervisor did not condine evaluation,
this does not absolve the FAO of its obligatiorat in compliance
with its own Staff Regulations, Staff Rules and Malinprovisions
implementing those rules (see Judgment 3177, utjer

21. As to the question of warning, the FAO takes thseitm
that, just as the Appeals Committee found, theessaised in the
performance appraisals constituted a sufficient nimgr that the
complainant’s appointment would not be confirmed #re extension
of probation itself was an additional indicator rmdn-confirmation.
This argument is rejected. It is a well-establishbedciple governing
probation that in addition to “[identifying] in damely fashion the
unsatisfactory aspects of the performance so draedial steps may
be taken”, an organisation must also “give a spewérning that the
continued employment is in jeopardy” (see Judgra&ss, under 1).

22. Quite apart from the procedural flaws dealt witload it is
clear from the record that during the first yeartttd complainant’s
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probation, the FAO completely disregarded its owsatusorily
mandated procedure for probationary periods. Mat&f not improve
after the period of probation was extended.

23. Despite having been told that his probationary qubrivas
extended to 22 January 2007, by an e-mail of 20eNder 2006
he was informed that his contract would expire drb&cember 2006.
It is also observed that Manual paragraph 302.9e88renced in
the e-mail deals with termination and not the exmf a contract
for which according to paragraph 302.9.7 noticaa$ required. In
light of this e-mail and the follow-up letter of 22ovember 2006
explaining the separation procedures, it is noprésing that the
complainant believed he was being prematurely teateid.

The FAO stresses that the complainant’s appointmeas
not terminated. Rather, his appointment was nofficoed and it
automatically expired on 22 January 2007. As thpefts Committee
found, in keeping with human resources practices,réceived a
pre-notification that his contract would not be emded beyond its
expiry date of 31 December 2006. The FAO argues tia was
subsequently clarified in Mr V.’s e-mail of 6 Decleen 2006.

24. In her e-mail of 20 December 2006 the Director log t
Human Resources Division explained that, althoughchntract was
initially to expire on 31 December 2006, it had mesxtended to
22 January 2007 to coincide with his extended piobary period.
In its submissions, the FAO attempts to explain tbierence to
the incorrect expiry date in the e-mail of 20 Now®am 2006 in the
following terms. Upon the expiry of his contract 2 July 2006, the
complainant’'s appointment was extended to 31 Deeen#f06.
Moreover, in July 2006, the complainant’s probadignperiod was
extended until 22 January 2007, and at the same Hkiim contract
was further extended in keeping with that date.t®uaipart from
the fact that this explanation is at odds with Bieactor’'s account
of 20 December 2006, there is no evidence of aenskin of the
fixed-term contract to 31 December 2006, nor igdheny evidence
that the complainant was notified of such an extensGiven the
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importance of this type of administrative actionainy organisation,
the relevant documentation would be expected. $ingply untenable

in effect to maintain that a probationary periodildobe extended to
a particular date without at the same time extepdire underlying

appointment to the end of the probationary peride: only reasonable
inference that can be drawn is that the letterCob2cember 2006 and
the FAO’s explanation are poor attempts to justifier-the-fact lax

administrative practice and rationalise the subsegsteps taken in
relation to the non-confirmation of the appointmefh immediate

apology would have been the appropriate action.

25. As to the PPAR completed on 12 December 2006, &@ F
stresses that in accordance with the required duvee it was
completed and communicated to the complainant 3@ deefore
his appointment was due to expire and he was gaveppportunity
to comment before a final decision was taken. Algtoin her e-mail
of 20 December 2006 the Director of the Human RessuDivision
stated that a final decision would be made aftevieveing
the complainant’'s comments, it is difficult to aptehat this was a
meaningful opportunity to comment in light of Mr'¥.e-mail of
6 December 2006. In the e-mail he explained thatcthmplainant’s
appointment would not be confirmed because he hatdshown
any improvement in previously identified areas ahdt he was
being given advance notice rather than waiting |l ut@ date of
his last performance appraisal. It appears frors thtter that the
non-confirmation of the complainant's appointmenaswalready
decided.

26. The complainant also advances allegations of almfse
authority and discrimination. While the FAO’s cowrtiureflects
disregard for its own rules and lack of respecttf@ complainant’s
dignity, the conclusions the complainant wishesThbunal to draw
are based on conjecture and are not reasonabierigfs.

27. Lastly, although the complainant was compensateddme
delay in Judgment 2820, it did not include comp#arafor delay
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in the present proceeding. The Tribunal notes thate was an
unexplained unreasonable delay of six and a haffthgobetween the
Appeals Committee’s report and the Director-Gerggscision.

28. Itis not possible to say whether the complainapuild have
successfully completed his probation if he had beamned in a
timely manner during the first period of his prabat however, he
was not given the opportunity to do so. Given thssage of time,
reinstatement is no longer a viable form of reliefie complainant
will be awarded material and moral damages in al tatmount of
20,000 United States dollars and costs in the aimofub,000 dollars.
In the circumstances, the complainant’s requesbfal hearings and
the production of documents will not be ordered.

DECISION

For the above reasons,
1. The Director-General’'s decision of 2 December 281kt aside.

2. The FAO shall pay the complainant material and ndaaages
in a total amount of 20,000 United States dollars.

3. It shall also pay him costs in the amount of 1,800ars.

4. All other claims are dismissed.

In witness of this judgment, adopted on 2 May 20W8,Giuseppe
Barbagallo, Presiding Judge of the Tribunal fos ttése, Ms Dolores

M. Hansen, Judge, and Mr Michael F. Moore, Judigm below, as
do |, Catherine Comtet, Registrar.

Delivered in public in Geneva on 4 July 2013.

Giuseppe Barbagallo
Dolores M. Hansen
Michael F. Moore
Catherine Comtet
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