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115th Session Judgment No. 3238

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaints filed by Ms M.-J. C., Ns D.,
Mr M. F., Ms C. G. and Ms D. K. against the Cenfoz the
Development of Enterprise (CDE) on 12 January 2&dd corrected
on 31 March, the Centre’s reply of 4 July, the ctaimants’ rejoinder
of 22 September and the CDE'’s surrejoinder of 28cb#er 2011,

Considering Article Il, paragraph 5, of the Statote¢he Tribunal,

Having examined the written submissions and decided to
order hearings, for which none of the parties Imgdied;

Considering that the facts of the case and thedjsiga may be
summed up as follows:

A. The complainants joined the Centre for the Develapmof
Industry, which later became the CDE, between E4#B1993. At the
material time, they all held contracts for an indié¢ period of time.

The CDE is an institution jointly administered HyetAfrican,
Caribbean and Pacific Group of States (ACP) andetiepean Union
(EU). In 2007 a study on the future of the Centesswonducted at the
initiative of the European Commission. On the basithe conclusions
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of the study, a joint ACP-EU task force was settopdiscuss, in
particular, the reorganisation of the CDE. At thene time, the Centre
produced a strategy document setting out new paerfor its work
and drew up a budget for the year 2009 which irexdual planned staff
reduction at Headquarters.

In June 2009 the ACP-EU Committee of Ambassadooptad
a revised budget proposal for 2009 which speclficabncerned
the Centre’s “internal restructuring”. The proposahde it plain
that the purpose of the “budget amendments” wagaie the way
for future operations to be largely decentralisedthie Centre’'s
regional offices and that only a “minimum compleitieaf core
staff would be retained at Headquarters. The abolif 18 posts was
therefore proposed. In order to carry out thisruestiring efficiently,
the Centre decided to commission an organisatioealew from
a firm of human resources consultants. The lagsessed each staff
member’'s competencies in order “to obtain a clegrasp of what
[was] involved in the CDE'’s restructuring”.

By letters of 2 December 2009 the Director of thenite
informed the complainants that, following an Exe®iBoard meeting
on the restructuring of the CDE, which had beerl el that same
date, their posts had been abolished. As they wreenpted from
having to serve a period of notice, they receivethgensation for
redundancy in accordance with Article 34 of thefiSRegulations
of the CDE. On 27 January 2010 the complainantgljosubmitted
an internal complaint, under Article 66(2) of theedrlations, in
which they contended that the procedure leadinghéir dismissal
was tainted with flaws. In particular, they dencemica lack of
transparency and they asked to be sent a copyl tfiealdocuments
related to their personal skills assessment andethielated to the
Centre’s restructuring. On 26 March the Directoriigrim replied
that their internal complaint was unfounded and tha decisions to
make them redundant therefore stood. On 12 Mayctmeplainants
requested the opening of a conciliation procedudeu Article 67(1)
of the Staff Regulations and Annex IV thereto. @December 2010,
after several meetings, the Centre made them dliedion proposal:
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as a recruitment procedure to fill several posts diae to be held, it
offered to pay them a sum equivalent to eight mginghoss salary if
they applied for one or more of these posts witlsuatess, or if they
did not apply.

In his report of 11 January 2011 the conciliatourfd that the
dismissal procedure was tainted with flaws, maitlgcause it
was apparent that the CDE had failed in its dutyryoto redeploy
the complainants. For this reason, he considered ptioposal of
14 December 2010 to be *“reasonable and balanced’. thfe
complainants had refused it, he decided to close dbnciliation
procedure without reaching a settlement. In themglaint forms the
complainants indicate that they are impugning thplied rejection of
their request for conciliation of 12 May 2010.

B. The complainants explain that they did not acdeptcbnciliation
proposal of 14 December 2010, chiefly on accourtheir age, their
seniority and their service records with the CD&uiFof them submit
that, in breach of Article 3 of the Staff Regulasp the Executive
Board did not approve the Director's decision tomieate their
contract. In addition, pursuant to the first pasgdr of that article, it
was up to the Executive Board to decide on the itextion of the
contract of one of them, because he held a leBpast. They argue
that the Board decided only to abolish their pdsis,not to terminate
their contracts.

In addition, they submit that the restructuringqa®s was carried
out in a completely opague manner. They say thay there never
informed of the potential repercussions of thatcpes on their
contractual relationship. They also consider that rireason stated in
support of the decisions of 2 December 2009 — nathel abolition of
their posts — was incorrect, because the duties weze performing
have been retained or allocated to other posts.

Subsidiarily, the complainants contend that, inabke of the
Tribunal’s case law, their contract was terminatéhout the Centre
contemplating their reassignment to vacant postd, they consider
that it prevented them from applying for jobs “ista in the new
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structure”. In their opinion, the restructuringtbke CDE involved an
obvious error of judgement because the processdagfare the joint
ACP-EU task force had completed its work.

The complainants request the setting aside of #wsibns of
2 December 2009 and that of 26 March 2010, thaistatement in a
post matching their skills and the reconstructibtheir career. They
ask the Tribunal at least to order the CDE to &kew decision after
having examined with each of them the possibilibéseassigning
them. Failing this, each of the complainants claimaterial damages
comprising a sum equivalent to the respective galanich they
would have received until retirement age and a samesponding to
the respective contributions which the CDE woulgiehbad to pay to
the Office national belge des pensiofBelgian National Pension
Fund) until they took retirement. They explain ttiegse sums must be
accompanied by 8 per cent interest per annum fergayment. Each
of them claims compensation in the amount of 10,80fbs for the
moral injury caused inter alia by their “on-the-Spdismissal, as well
as costs. Lastly, they request “access” to a fidbouments which they
had already asked the Executive Board to producedviay 2010.

C. Inits reply the Centre asserts that, in accordamitie Article 3

of the Staff Regulations, the Director, who was Hude authority
competent for doing so, terminated the complainamstracts after
the Executive Board had approved the “draft densiavhich he had
submitted to it.

The Centre contends that the complainants’ dutiaslemthem
“particularly well placed” to know the *“central femes of the
restructuring”. In its opinion, there is no doubtt they knew that
some activities would no longer be carried out aadjuarters since
they would be decentralised to regional officesadidition, it states
that it had informed all staff members of the redidbudget proposal
for 2009 in an explanatory note of 27 March 2009ciwhmade it
clear that the restructuring would entail the abmii of posts and the
possible termination of contracts.
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The Centre describes the individual situation aheeomplainant
in an endeavour to show that the duties they wesdopning
have been delocalised, allotted to another postistributed among
several staff members. It explains that it examitedpossibilities of
reassigning the complainants to other duties, Iait their respective
profiles did not match any vacant post. Vacancycesthad, however,
been published before their contract was terminaa@d there
was nothing to prevent them from applying. Moreowduring the
conciliation procedure, it had been suggested tteyt should apply
for three posts and they had been informed thatthanopost
might become vacant in the longer term. The Cemantains that
the restructuring began while the joint ACP-EU tdsice was still
deliberating because those deliberations had taeniong and in
September 2009 the European Commission had urgedbiting the
process to an end.

The Centre submits that the complainants cannatebestated,
because the duties they were performing no longist.dt considers
that their claim for material damages is unfounoledfar as they are
asking to be paid the salary which they would heseeived until
retirement age and a sum equivalent to the resecontributions
which the CDE would have had to pay to @#ice national belge des
pensionsuntil they took retirement, because Article 6(2)the Staff
Regulations states that the duration of an indefioontract does not
imply permanent employment.

The Centre asks the Tribunal to order the comptanto pay its
costs.

D. In their rejoinder the complainants reiterate tleguments. They
admit that they were aware that the restructuringcgss might
involve the abolition of some posts, but argue ttie abolition

of a post does not automatically entail the tertnomaof a contract.
They also state that the revised budget proposal®®9 and the
explanatory note of 27 March 2009 were never conicatied to the
CDE staff or the Staff Committee.
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E. In its surrejoinder the Centre maintains its positilt points out
that in 2009 the European Commission had demandedution of
almost 50 per cent in the CDE’s running costs.omsiders that it
would have been difficult to achieve this targdt iiad retained all of
its officials. Lastly, it asserts that the explamgtnote of 27 March
2009 was addressed to all staff members as weth@sACP-EU
Committee of Ambassadors.

CONSIDERATIONS

1. The complainants were recruited between 1978 a88 b9
the Centre for the Development of Industry, whiatet became the
Centre for the Development of Enterprise (CDE). yTlperformed
various duties and, as of 1 March 2007 or, in as=c1l March 2008,
they were each given a contract for an indefinigéiqal of time. At
the time of the facts giving rise to this disputeyt were working
at levels of responsibility consistent with thespective grades in the
Administration Department, or the Operations Managyg Department,
or for the Centre’s Executive Board.

2. By letters of 2 December 2009 the Director of thBEC
informed them that at an Executive Board meetind ba the same
date, concerning the Centre’s restructuring, asitatihad been taken
to abolish their post. These letters, which in tafse indicated
that their appointment was consequently terminagglained that
they would receive compensation for redundancycicoedance with
Article 34 of the Centre’s Staff Regulations andttthey were also
exempted from having to serve their period of reotic

3. The adoption of the plan to restructure the CDEjctvh
entailed the abolition of the complainants’ pokid,to the termination
on the same date of 11 other staff members’ castaed — leaving
aside the contemporaneous dismissal of anothef staimber for
unsatisfactory service — thus affected a total @flass than 16 staff
members, or almost half of the staff complemertheforganisation’s
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Headquarters. In Judgment 3169, delivered on 6uaepr2013, the
Tribunal has already had occasion to rule on thaptaint filed by
one of the other staff members who was dismisseg@aats of the
implementation of this plan.

4. The restructuring in question was the culminatidnao
review process which had been under way since a8@6which had
been carried out at the request of the Member Stiftéhe European
Union, the African, Caribbean and Pacific Group States and
the European Commission with a view to reducing@B&'s running
costs and improving its efficiency. At that poitite Centre’s closure
was being contemplated unless a thorough reform vegédly
undertaken. Moreover, the European Commission hexded in
December 2008 that the disbursement of the budgefgropriations
earmarked for the CDE for 2009 would be partly dtbodal on the
approval by the Centre’s Executive Board of a pgegrreport on the
restructuring. Apart from the abolition of postke tstrategy was to
decentralise the Centre’s operational activitiesttaysferring them
to its regional offices and to restrict the funosoperformed at
Headquarters correspondingly to specific manageniasupervisory
tasks. It also involved achieving a satisfactorytahnabetween
staff members’ profiles and their job content — soaf which had
therefore been redefined. To this end the Centreldde to call on the
assistance of a firm of human resources consultants

5. On 27 January 2010 the complainants challenged thei
dismissal by jointly submitting an internal complaiinder Article 66(2)
of the CDE Staff Regulations. The Director ad imedecided to
reject this internal complaint on 26 March 2010isltthat decision,
insofar as it concerns each of them, which must hewleemed to be
impugned in the complaints filed by the complaisastfter the
conciliation procedure for which provision is madeArticle 67(1) of
the said Regulations, which had proved to be sstae®r other staff
members made redundant in the same circumstanadsfalied. In
addition to the setting aside of the decisions @fezember 2009 and
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consequently that of 26 March 2010, the complamanincipally ask

to be reinstated in the CDE or, subsidiarily, ttet Centre be ordered
to pay the total amount of the salary and otharigial benefits of all

kinds which they would have received until theyctead retirement

age. They also claim moral damages and costs.

6. Since the complaints challenge dismissals that roedun
the same circumstances and rest on submissionsh veing for the
most part, identical, it is appropriate that theyjbined in order that
they may form the subject of a single judgment.

7. Precedent has it that in order to achieve gredtfieremcy or
to make budgetary savings international organisatimay undertake
restructuring entailing the redefinition of postsdastaff reductions
(see, for example, Judgments 2156, under 8, or ,2G6t8er 10).
However, each and every individual decision adojtethe context
of such restructuring must respect all the pertifegal rules and
in particular the fundamental rights of the stadihcerned (see, for
example, Judgments 1614, under 3, or 2907, under 13

8. The Tribunal will not accept the plea that the dietis to
dismiss the complainants were not taken by the etemp authority
because they were not approved by the ExecutivedBéaticle 3(1)
of the Centre’s Staff Regulations states that gtfxecutive Board
shall be responsible for approving, on proposatsnfthe Director,
the [...] termination of staff contracts”. It is tledore somewhat
surprising that the Centre appears to argue irsutamissions that
in this case it was incumbent upon the ExecutivarBdo approve
only the post abolitions proposed by the Direcamid not the dismissal
decisions themselves. It is clear from the wordofgthe above-
mentioned provision that the Board’s competencensld to approving
the termination of staff members’ contracts. Howewbe excerpt
from the minutes of the Executive Board's meetimg2oDecember
2009 shows that it had approved a “[l]ist of stafiving the CDE”,
which specified which staff members would have twkaduring their



Judgment No. 3238

period of notice. This proves that the Board didide, not only on
the abolition of the posts in question, but alsatmndismissals. As a
result, this plea has no factual basis.

9. Nevertheless, the mere fact that the Executive daolalt
with the legally distinct decisions of abolishingast and dismissing
the post holder at one same meeting tends to siuiadta the
complainants’ other plea, namely that before traintracts were
terminated no attempt was made to see if they coeldeassigned to
another job within the CDE.

10. The Tribunal's case law has consistently upheldptiveciple
that an international organisation may not tern@nie appointment
of a staff member whose post has been abolishdéasitif he or she
holds an appointment of indeterminate durationheuit first taking
suitable steps to find him or her alternative emplent (see, for
example, Judgments 269, under 2, 1745, under Z2@r, under 9).
As a result, when an organisation has to aboligfost held by a
staff member who, like the complainants in thednstcase, holds a
contract for an indefinite period of time, it hadaty to do all that
it can to reassign that person as a matter of ifyritw another post
matching his or her abilities and grade. Furtheemdrthe attempt to
find such a post proves fruitless, it is up to dhganisation, if the staff
member concerned so agrees, to try to place hireoin duties at a
lower grade and to widen its search accordinglg (Bglgments 1782,
under 11, or 2830, under 9).

11. Despite the CDE’s denials on this point, it cleaffyled
in its duties prior to the disputed dismissalsthis connection, the
Tribunal cannot fail to note that both the decisiaf 2 December
2009 terminating the complainants’ appointment tad of 26 March
2010 rejecting their collective internal complaiagainst these
measures, were couched in terms suggesting thatdibmissal was a
purely automatic consequence of the abolition eirthost and did not
mention any attempt to find a post to which thegmipossibly have
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been reassigned. In addition, it must be found that evidence
produced by the Centre contains no indication #mt such search
was actually made.

12. The CDE tries to argue that, in the months priorthe
adoption of the restructuring plan, it advertisechuamber of jobs
which might have been suitable for some of the damants. But at
that point in time, they had not been informed béit possible
dismissal and therefore had no particular reasoapfuy for any of
those posts. The Centre’s allegations that, givenimformation in
their possession as a result of their respectitiesiithe complainants
could not have been unaware that their jobs weireggo be abolished,
are not tenable, because they are based on meposiign. In
addition, it must be pointed out that, although thest up-to-date
sources of information available at the time, namble Centre’'s
revised budget proposal for 2009 and the explapatote thereto,
gave some indication of the staff reduction beingtemplated, they
were not precise enough to enable staff memberildotify the
specific posts which were definitely to be abolhat all events, in
law the publication of an invitation for applicat® does not equate
with a formal proposal to assign the complainaats ihew position,
issued specifically in order to comply with the @t give priority to
reassigning staff members holding a contract fomdefinite period
of time.

13. The Centre also contends that, during the conidiiat
procedure, it offered the complainants the posgibibf applying
for four vacant posts, some of which matched takilities. However,
this event, which occurred after the impugned deess had been
adopted, cannot have any bearing on the assessiiet lawfulness
of those decisions, and the complainants ought aee hreceived
such suggestions before their dismissal. Furthegmapart from
the fact that the complainants have convincinglplaxed in their
submissions why they thought that they should declihe offer
in question, the Tribunal will not draw any conseaces from

10
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this refusal, because Annex IV to the CDE Staff iR&tipns, which

sets out the rules governing the conciliation pdoce, specifies in
Article 4(11) that when a dispute which has notrbeesolved by
those means is referred to the Tribunal, “nothirag has transpired in
connection with the proceedings before the conoilighall in any

way affect the legal rights of any of the partiestte Tribunal”.

14. It is quite possible that, owing to the scale & pnogramme
to abolish posts in connection with its restructgrithe CDE was
unable to offer other posts to the complainantsthet time of
the disputed dismissals. But the Tribunal agreeth whe opinion
expressed on this matter by the conciliator inr@@ort and concludes
from the foregoing considerations that the Cenare hot discharged
the burden of proving that it endeavoured to fulfé duty to
make the necessary efforts in that respect (sealibee-mentioned
Judgment 2830, under 9). This breach of a fundamheight of
the complainants, which may probably be ascribediridue haste
in carrying out the restructuring in question, #fere taints the
impugned decisions with unlawfulness.

15. Moreover, the complainants’ contention that thegmissal
breached the right which every international cié@tvant possesses, to
be heard before any unfavourable decision conagrnim or her is
adopted, is also correct.

16. As the Tribunal has often stated in its case laywildtue of
the contractual relationship between an organisaitd its personnel
and the trust that therefore prevails between thieenAdministration
has a duty to inform the staff member concernedsointention to
dismiss him or her in order to enable that persopléad his or her
cause (see, for example, Judgments 1082, under 18384, under 8).

17. In submitting that it did fulfil that duty in thisase, the CDE
confines itself to the statement that “the com@ais were aware of
the central features of the restructuring”. It refim this connection to

11
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the circulation of an explanatory note on the redibudget proposal
for 2009 and to the consultation of the Staff Cotteri with regard to
the drafting of a new internal rule, and it agaieads that the
complainants could not have been unaware of theiriem abolition
of their posts. Quite apart from what has alreaggrbsaid earlier on
the latter point, the Centre does not thus show ithdirectly and
clearly informed the complainants, as was its dingt they were about
to be dismissed, in order to give them an oppatguni comment.

18. It follows from the foregoing that the above-mentd
decision of the Director of the CDE of 26 March Q0dnd those of
2 December 2009 terminating the complainants’ emtsrmust be set
aside, without there being any need to considercthraplainants’
other pleas or to order the disclosure of the daimwhich they
request.

19. In view of the nature and length of the complaisant
appointments, the Tribunal will order the CDE tanstate them in
the Centre, to the full extent possible, as frora tfate on which
their dismissal took effect, i.e. 4 December 2008h all the legal
consequences that this entails.

20. However, if the CDE considers, in view of its staff
complement and budgetary resources, that it caactolly reinstate
the complainants, it shall have to pay them mdteteanages for
their unlawful removal from their posts. In this ncection, the
complainants have no grounds for claiming the paymef all
the emoluments which they would have received uhtly reached
retirement age because, although their contraats eancluded for an
indefinite period of time, they did not guarantherh an appointment
with the Centre until the end of their careers, ilgvregard to
the latter’s very difficult financial situation. €hCDE will, however,
be ordered to pay the complainants the equivalénthe salary
and allowances of all kinds which they would haeeeived had

12
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their contract remained in force for a period ofefiyears as from
4 December 2009 — or, as appropriate, until theghed retirement
age, if this would have occurred prior to the exmf that period —
less the compensation they received on dismissehay remuneration
they may have received during this period. The @emust also
pay the complainants the equivalent of the contidiois to pension,
provident or social security schemes which it woliddre had to bear
during the same period. All these sums shall b#arést at the rate of
5 per cent per annum as from the date on which thkéydue until
their date of payment.

21. The complainants also contend that the circumsgaiice
which their dismissal occurred caused them serimasal injury.
These submissions are well founded. On the one, hhedlack of
information before the termination of their appaients and of any
effort on the part of the CDE to reassign themriother post were
an affront to their dignity. On the other hand aaigbve all, the
complainants contend, without being contradictecry way by the
Centre, that their dismissal took effect “on thet$pnd that they were
immediately “denied access to the CDE offices”. Toenplainants’
treatment was, in the Tribunal's opinion, brutaldamnnecessarily
humiliating. It was all the more shocking in thetant case because it
was meted out to long-serving staff members witlkcogaised
professional merit. In view of these consideratighe Tribunal is of
the opinion that the moral injury the Centre hassed the complainants
will be fairly compensated by an award of 7,50008un damages.

22. As the complainants succeed for the most part, toey
entitted to costs, which the Tribunal sets for easththem at
2,000 euros.

23. The CDE has entered the counterclaim that the camgits

should be ordered to pay costs. It follows fromfitregoing that this
claim must obviously be dismissed.

13
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DECISION

For the above reasons,

The decision of the Director of the CDE of 26 Ma&®l0 and
those of 2 December 2009 terminating the complagan
appointments are set aside.

The complainants shall be reinstated in the Cettdréhe full
extent possible as from 4 December 2009, with ladl kegal
consequences that this entails.

If the Centre considers that such reinstatememnpossible, it
shall pay the complainants material damages andintezest
thereupon calculated as indicated in consider&fhrabove.

At all events, the Centre shall pay each compldimaoral
damages in the amount of 7,500 euros.

It shall also pay each of them 2,000 euros in costs

The complainants’ remaining claims are dismissetl,isathe
Centre’s counterclaim.

In witness of this judgment, adopted on 26 April20Mr Seydou Ba,
President of the Tribunal, Mr Claude Rouiller, Jadgnd Mr Patrick
Frydman, Judge, sign below, as do |, Catherine €pmREgistrar.

Delivered in public in Geneva on 4 July 2013.

Seydou Ba
Claude Rouiller
Patrick Frydman
Catherine Comtet



