Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

115th Session Judgment No. 3236

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Mr G. V. agaitise World
Health Organization (WHO) on 10 December 2010 aadected
on 18 January 2011, WHO's reply of 21 April, cotezton 25 May,
the complainant’'s rejoinder of 2 August and the dDigation’s
surrejoinder of 22 September 2011,

Considering Articles Il, paragraph 5, and VII oétBtatute of the
Tribunal;

Having examined the written submissions;

Considering that the facts of the case and thedjsiga may be
summed up as follows:

A. The complainant, a Colombian and French natiosag former
WHO official who joined the Organization in Februdi990 and retired
in April 2010 having reached grade D-1. At the matdime he was
serving as Director, Department of Public Healthmavation and
Intellectual Property (PHI), in the Office of thaeréctor-General.

On 15 January 2010 Ms M., a member of the WHO BExper
Working Group on Research and Development Finan¢E\MyG)
and a senator of the Colombian Congress, sent an dgiter to
the members of the WHO Executive Board, in which sbmplained



Judgment No. 3236

that the EWG’s processes lacked transparency ane webject
to external influence, particularly from the phaomatical industry.
She asserted that WHO had failed to provide EWG beeswith

relevant documentation and sufficient time for #gsalysis, and
that it had “sidelined” the complainant as well gihker members of
the EWG from the elaboration of the group’s fingpert. Following
the dissemination of this letter a number of MemBéaites raised
concerns during meetings of the Executive Boarduabiwe work of
the EWG and expressed dissatisfaction regardingiritegrity of

the process, including allegations that the saigonte and other
confidential documents had been leaked to the pheeatical

industry.

On 21 January 2010 the complainant received a namam
from the Director ad interim of the Internal Ovelsi Services (I0S)
informing him that I0S had “grounds to believe tlaatbreach of
WHOQ's rules, regulations or policies involving [Hinmay have
taken place, and that access to [his] e-mail adcath computer hard
drive may reveal information relevant to an invgation of possible
misconduct concerning a letter dated 15 Januar® 20Inembers of
the Executive Board”. He was further informed ts&ff from the
Information Technology and Telecommunications (ITDgpartment
would access his computer, and he was reminded I®&t had
full, free and prompt access to all records, priypand personnel,
inter alia. On 22 January the complainant’s compated electronic
files were removed from his office by a senior istigator of I10S.

By an e-mail of 3 February 2010 the complainant offigially
notified that he was under investigation for mishact and was
invited by IOS to attend an interview. The e-mailerred to several
paragraphs of the Fraud Prevention Policy of ARAD5 including
paragraph 25, which states that “staff members Hheeduty to
cooperate with any investigation and assist ingastirs”. He was
informed that during such investigations, legal respntatives of
staff members could not be involved in interactianth 10S, and he
was asked to suggest a suitable time for an irervi he complainant
replied that, before responding to any questionaceming the



Judgment No. 3236

investigation, he wished to know the exact allegegi against him,
as the provisions referred to in the e-mail conedrfinancial fraud
and he failed to understand their relevance forirarestigation
into the dissemination of the letter of 15 Janu#tg. stated that the
investigation constituted harassment and that & heving a serious
impact on his reputation, due to rumours circutatimthin WHO,
and he insisted on his legal representative benegemt during the
interview as a matter of due process.

In a memorandum of 8 February 2010 I0OS suggestad thie
complainant answer its list of questions in writiegplaining that the
purpose of the investigation was to establish #etsfrelated to his
possible involvement in the preparation and diseatitn of the letter
of 15 January 2010. By a memorandum of 9 Februmcomplainant
asked for clarification as to how paragraphs 22%oof the Fraud
Prevention Policy applied to him. He considered tha way in which
the investigation was being conducted was “ventfalirhumiliating
and embarrassing” and asserted that there wereasiag rumours
within WHO which were damaging his professionalutagion only
a few weeks before his retirement. He also questiowhat the
“real issue” behind the investigation was. In acsek memorandum
sent to 10S on 11 February the complainant answerest of the
questions sent to him by I0S. He replied to theaieing questions in
a memorandum of 22 February 2010.

In its report of 5 March 2010 IOS considered thae t
complainant’s actions could be seen as violatidnki® obligations
under the WHO Staff Regulations, “in particular digty to exercise
in all loyalty, discretion and conscience the fimas$ entrusted to him
and to regulate his conduct with only in view theerests of WHO".
It recommended that his actions be reviewed torohete whether
disciplinary proceedings should be initiated. Bynamorandum of
12 March 2010 the Director of Human Resources Mamagt (HRD)
informed the complainant of the outcome of the stigation and
provided him with a copy of the 10S report. The daior of HRD
explained that, as a result of the report's findinge might be
found to have committed misconduct, which couldilEadisciplinary
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action, including summary dismissal. The complainaas asked
to provide his written response to the allegati@mismisconduct
and was advised that, following a review of hislyeme would
be informed in writing of the Administration’s fiimdy regarding the
charge of misconduct. The complainant respondexd nmtemorandum
of 23 March 2010. He denied being the author or ithator of
the letter and objected to the manner in whichitivestigation was
conducted.

On 5 March 2010 the complainant filed a notice isf ihtention
to appeal with the Headquarters Board of AppealAHBhallenging
the decision to subject him to an investigatior, pinocedural actions
taken in the course of the investigation, the mariabdecisions taken
by his supervisors while he was under investigatioparticularly
the last-minute cancellation of his duty travel dmd isolation and
marginalisation from normal technical and admiitihe activities —
and WHOQO's failure to protect him from defamatorynaurs generated
by the investigation. On 11 March the Administratioaised an
objection to the receivability of his internal app®n the basis that
the notice of intention to appeal had been filemrpto any action
being taken that might affect his appointment statund prior to any
final decision being taken as a result of the itigesory process. The
complainant replied to the Administration’s objection 23 March. In
April the HBA requested him to provide further infimation.

By a memorandum of 19 April 2010 the Director-Geher
informed the complainant that she considered thatdations in
relation to the dissemination of the letter of 1&nuary 2010
amounted to misconduct within the meaning of threffRegulations.
Consequently, she had decided to issue him withitteew reprimand.
The Director-General emphasised that, in determinihe most
appropriate disciplinary measure, she had takenaotount his more
than 20 years of service to WHO and the fact thavas soon retiring.

The HBA sent its report to the Director-GeneralldnSeptember
2010. The Board found no evidence of a final actowndecision
that affected the complainant’s status within theamng of the Staff
Regulations and it concluded that his appeal waseivable. It found
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that the denial of the presence of a lawyer at itheestigative

stage appeared consistent with the applicable aggos and that,
although the memorandum of 21 January and the kafaiFebruary

incorrectly referred to the provisions of the Fraftevention

Policy, the procedure followed had been appropri®egarding

the complainant’s allegation of isolation and maadjsation by his
superiors, the HBA found that there was no evideéhatehe had been
deliberately marginalised and that there were nognatic reasons
for the decision to place some of his Departmefiles in a locked

cabinet. Lastly, although there was evidence ofauns to the effect
that the complainant was the subject of an invastg for fraud,

it was not possible to determine their origin amavithey had been
propagated, and the Board did not find evidencelefhmation. It

therefore recommended dismissing the appeal antisety.

By a letter dated 24 September 2010 the DirectoreGs
informed the complainant of her decision to accdm HBA's
conclusions and recommendations and to dismissapygeal in its
entirety. That is the impugned decision.

B. The complainant contends that the decision to stbj@n to
an investigation is tainted with misuse of power Hrgues that
the investigation was politically motivated and tthdHO decided
to target him as being responsible for exposing @ganization’s
improper behaviour in allowing the pharmaceuticalustry to
manipulate what was supposed to be an independguirtr The
decision to initiate the investigation was therefaminted with
improper motive. In his view, the investigation wkmsinched to
intimidate him and to stifle his views, in violatiocof his right to
freedom of speech. The complainant also submits tthe way in
which 10S conducted the investigation breached right to due
process, particularly in that his right to legabnesentation was
denied.

The complainant considers that the manner in whibh
investigation was handled by WHO amounts to defamaReferring
to the applicable procedures, he points out thatessential duty
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of 10S is to treat the investigative process asfidential in order
to avoid damaging the reputation of individualswewer, he provides
evidence in the form of e-mails sent to him by eafjues both
inside and outside the Organization who alerted ¢heplainant
to the serious rumours circulating about his ineahent in a fraud
investigation. He submits that by wrongfully impigi that he had
committed a criminal offence WHO wilfully and neggintly generated
defamatory and malicious statements about him.

The complainant also argues that WHO'’s failure totgct his
personal and professional reputation constitutéseach of its duty
of care and, in particular, of its obligation tedt staff members with
respect for their dignity. In this regard, the mgardal decisions to
cancel his duty travel at the last minute, to edeldnim from staff
meetings and from other meetings with UN agen@esn though he
had always represented WHO on such occasions jpatkte to prevent
him from publishing a document which had been eléaby his
Department, and the decision to remove all the Beant files and
to place them under lock, all of which were takethaut providing
any justification, injured his dignity and contriied to the damage
done to his reputation.

The complainant requests oral hearings. He seekgjtiashing
of the impugned decision and claims material damdgethe injury
to his health, moral damages in the amount of ZWD|0nited States
dollars, as well as costs. He also asks the Tribinarder that the
Organization pay punitive damages for wilfully amgligently
generating defamatory allegations against him ohepto protect its
own reputation.

C. In its reply WHO submits that the complaint is aeesable. It
argues that the procedural steps taken in the eoafsthe 10S
investigation did not constitute final actions viitithe meaning of
the Staff Rules. As the complainant filed his netaf intention to
appeal prior to the initiation of any disciplinaproceedings, his
internal appeal was premature. Further, his staasnot affected by
any of the actions challenged in his internal appean the present



Judgment No. 3236

complaint. Referring to the Tribunal's case law, WHrgues that
the initiation of an investigation does not congétan administrative
decision, and that his complaint is therefore @lseceivable on that
ground. The Organization points out that the coimpla refers in his
complaint to certain programmatic decisions — sastthe approval
of publications, the cancellation of duty traveldahis attendance
at meetings — which were not the subject of hierirdl appeal. As a
result, they are irreceivable for failure to exhaimernal means of
redress and, in any case, time-barred. As reghedadtions that were
mentioned in his internal appeal, WHO notes thatHiBA reviewed
each incident and found that “there was no evidehe the [...]
series of actions or decisions had affected [higlomtment status”.
The Organization requests, therefore, that theuhab dismiss the
complaint on grounds of receivability alone.

On the merits, WHO asserts that the complainaritisns are
entirely unfounded. It argues that the investigat@munched by I0S
was fully justified and stemmed from a possible Gfatnisconduct on
the part of the complainant, who was suspectedasinly provided
unauthorised assistance to a member of a natioalggation in
the preparation of a letter to members of the EtveelBoard. The
investigation was conducted for a proper purposkthe complainant
himself acknowledged that he was involved in theppration
and dissemination of the letter of 15 January 20dQaccepting an
appointment with WHO, the complainant pledged hifms® act in
the Organization’s interests and, where differencegprofessional
opinion existed, to challenge these through hidiaat channels,
and not in public forums where they could adverseipact on the
Organization’s reputation. Requiring the complainm express his
views in this way does not constitute an unduetéitiin on his right
to freedom of expression.

In WHO's view, the investigation was conducted gst@dance
with the Organization’s procedures and with fullgaed to the
complainant’s due process rights. It points outpiticular that
the complainant was not interviewed by 10S, but wastead
exceptionally permitted to respond in writing toegtions sent by
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IOS. He was thus free to seek legal advice andtassie in preparing
his answers. Moreover, he was fully informed of #ikegations of
misconduct, and the manner in which his computdred@ctronic files
were removed complied fully with established praged.

Lastly, WHO denies the complainant’s allegationslefamation.
It asserts that the investigation was conductedfidemtially, in
accordance with IOS guidelines, and that both thpeutation of
the complainant and the integrity of the processewprotected.
The Organization notes that the complainant dodsidentify any
specific events or acts whereby WHO failed in itdydto keep the
investigation confidential, nor has he produceddence of any
incident whereby the Organization instigated oredcto encourage
the spread of rumours. As regards his challenga toumber of
managerial actions, they were taken for objectiné programmatic
reasons, and were not retaliatory or otherwiseelinko the 10S
investigation.

D. In his rejoinder the complainant presses all heagl

E. In its surrejoinder WHO reiterates its positiorfui. It considers
that the complainant’'s attempt to use the preseoteeding as a
vehicle for unsubstantiated accusations of wrongglagainst the
Organization is an abuse of process.

CONSIDERATIONS

1. At the material time, the complainant was Director,
Department of Public Health, Innovation and Inteil&al Property
(PHI) at WHO. He is now retired. This complaintsas from a
controversy surrounding a report being prepared aoy Expert
Working Group on Research and Development Finanting EWG
report). The report was submitted to the WHO ExgeuBoard in
January 2010 and deferred to an open consultatford the WHO
World Health Assembly scheduled in May 2010.
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2. On 15 January 2010 a member of the EWG and senator
of a member country sent an open letter to the WHkex Board
members which was very critical of the EWG rep&the criticised
the process and the influence of the pharmaceuticdlistry on
the report. She also commented on the complairgingb'sidelined”
in the creation of the report. Similar concerns evexpressed by a
number of Member States at the Executive Board&tH2ession on
18 and 19 January 2010.

3. On 21 January 2010 the Director ad interim of thierhal
Oversight Services (I0S) notified the complainamtthe was the
subject of an investigation. The letter, in paggds:

“The Office of Internal Oversight Services (I0S)shgrounds to believe
that a breach of WHO'’s rules, regulations or pekcinvolving you may
have taken place, and that access to your e-nw@uat and computer hard
drive may reveal information relevant to an invgstion of possible
misconduct concerning a letter dated 15 Januar® 20Imembers of the
Executive Board.”

The memorandum also references several paragrdptie OVHO

Fraud Prevention Policy.

4. The investigation process started on 22 Januariy tinée
seizure of the complainant’'s computer. On 3 Felyru2010 an
IOS Senior Investigator notified the complainaratthe was under
investigation for misconduct and invited him for amterview.
Citing the Fraud Prevention Policy, the e-mail liert stated that
“there is no participation of legal representatieéstaff members in
interactions with 10S”. Following an exchange ofmeils concerning
the complainant’s objection to being interviewedhaut his lawyer
present, I0S sent the complainant 19 questions hwiie was
required to answer in writing. The complainant ertd the Director
of I0S again objecting to the investigation progedun the same
memorandum he raised the matter of rumours bemoylaied about
him. Ultimately, the complainant provided writteasponses to the
guestions.
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5. On 5 March 2010 the complainant filed a noticendémtion
to appeal with the HBA challenging the decision &tabject him to
an investigation” for misconduct and the denialhi$ right to be
legally represented during the investigation. Hegald that during the
period of the investigation he was isolated throbghexclusion from
staff meetings, his duty travel plans were candeflad his potential
publications were blocked or delayed by the Orgation. He also
alleged that WHO defamed him and permitted rumoofsthe
investigation to spread.

6. On 24 September 2012 the Director-General dismisised
appeal on the basis of the HBA’s recommendatiohttieappeal was
irreceivable as it had been filed prematurely. Dieector-General
agreed with the HBA's finding that “the work of 1Q&as not a final
action or decision within the meaning of Staff Ru230.8.1". As
to the duty travel, cancellation of meetings and thublications,
the Director-General agreed with the HBA’s conabasthat “none
of these matters were administrative actions orsaets” and added:
“these decisions were objective programmatic deessimade by your
supervisors”. That is the decision impugned befoecTribunal.

7. Returning to the I0S investigation, on 5 March 20t
same day the complainant filed the notice of intento appeal, I0S
issued its report. In a memorandum of 12 March 2@l@hich the
report was appended, the complainant was inforrhéisecoutcome of
the investigation. Following a detailed analysistleé complainant’s
role in the creation and distribution of the lettdérl5 January 2010,
the report concludes that the complainant misremtesl and
concealed his level of involvement in the writinfythe letter. The
complainant provided his response to the repo&March.

8. On 19 April 2010 the Director-General concludedt ttiee
complainant’s conduct constituted misconduct. Stoé into account
the complainant’s long service and impending reteat and imposed
a written reprimand.

10
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9. On the question of receivability, the complainaohcisely
frames the subject matter of the present compilairihe following
terms:

“The date of the final decision as a result of theestigation means

nothing to me, as | am not challenging the resflthe investigation. | am

challenging the grounds under which the investigatias launched in the
first place; its legality; its appropriateness; ahd right of due process,

including the refusal to have my legal represewapresent during the
oral testimony.”

10. With the exception of those allegations concernthg
rumours and defamation that will be discussed bglbecomplaint is
irreceivable.

11. The challenge to the basis on which the investgatvas
started is, in effect, an abuse of authority alliega Abuse of
authority in relation to the initiation of an indgmtion may, if
proven, taint a final decision taken based on thsults of that
investigation; however, it must be challenged ia tontext of that
decision. Similarly, an allegation of a breach bé tright to due
process in an adversarial proceeding must be btanghe context of
the final decision arising from that proceeding.

12. Concerning the initiation of the investigation Ifsethe
Tribunal’'s case law is clear that a decision toibe investigation
into misconduct at that stage is not a decision #fiects the staff
member’s status (see Judgment 2364, under 3 and 4).

13. As WHO points out, the complainant’s allegationssofation
in the unit, disruption of his duty travel and ked publications are
programmatic decisions and are not appealableidesisThe pattern
of actions described could, in some circumstanbeshe subject of
a harassment grievance. However, they were nostbgect of the
internal appeal and therefore are not receivahidditure to exhaust
the internal means of redress.

11
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14. The allegations of rumour and defamation propedymf
part of this complaint. However, there is no evitkethat WHO failed
to follow the proper procedures to ensure the cemfiiality of the
investigation or, indeed, how the rumours weretetiarThe allegations
that starting the investigation itself and the refiee to the fraud
prevention documents in the notification of the dstigation are
defamatory are without merit and require no furitmrsideration.

15. In light of the above consideration, the request deal
hearings is rejected.

DECISION
For the above reasons,
The complaint is dismissed.

In witness of this judgment, adopted on 10 May 2B Giuseppe
Barbagallo, Presiding Judge of the Tribunal fos ttése, Ms Dolores
M. Hansen, Judge, and Mr Michael F. Moore, Judmgm below, as
do I, Catherine Comtet, Registrar.

Delivered in public in Geneva on 4 July 2013.
Giuseppe Barbagallo
Dolores M. Hansen

Michael F. Moore
Catherine Comtet
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