Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

115th Session Judgment No. 3235

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Mr R.G.M. V. agst the
Organisation for the Prohibition of Chemical Weapd@PCW) on
2 February 2011 and corrected on 19 April, the OPCWply of
18 August, the complainant’s rejoinder of 22 NovemR011, the
Organisation’s surrejoinder of 24 February 2012 tomplainant’s
additional submissions of 22 November 2012 andQREW'’s final
comments thereon of 22 March 2013;

Considering Articles Il, paragraph 5, and VII oétBtatute of the
Tribunal;

Having examined the written submissions and decided to
order hearings;

Considering that the facts of the case and thedjsiga may be
summed up as follows:

A. The complainant, a Dutch national born in 1954aigormer
official of the OPCW who separated from service Iéh November
2009. He joined the Organisation in January 1996 amorked
initially under a series of short-term contractsi ® August 1996
he was granted a two-year fixed-term contract aitl effect from
14 December 1998 he was appointed to the post offe@mnce
Services Clerk at grade GS-4 under a three-yead{igrm contract.
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On 12 March 2007 the complainant went on certiak leave.
His leave was monitored by Dr R., the Senior Mddifiicer of the
Health and Safety Branch, who also advised him weéspect to
his course of treatment. By a letter of 11 OctoberR. informed
the insurance broker responsible for the day-toaldyinistration of
the OPCW'’s Group Insurance Contract, which includedgolicy
covering service-incurred death and disability angdolicy covering
non service-incurred death and disability, thathhd recommended
that the complainant seek additional treatment rideio to assist
him with his return to work. On 13 December 200& tomplainant
exhausted his entitlement to sick leave with fly @mnd was placed
on sick leave with half pay.

In a letter of 18 February 2008 to the DirectoAdiministration,
who was also Chairperson of the Advisory Board @m@ensation
Claims (ABCC), the complainant stated that he aig tteatment
providers were of the opinion that he was totalhd gpermanently
incapacitated for further work at the OPCW, anddwiested benefits
under the Organisation’s non service-incurred deatd disability
insurance policy. Two days later, Dr R. wrote te thsurance broker
expressing the same opinion and recommending leatdmplainant
be assessed according to the aforementioned policy.

At the insurance broker’s request, on 4 June 280&omplainant
underwent a medical examination conducted by therance broker’s
own expert, Dr V.d.B. In his report Dr V.d.B. condkd inter alia that
the complainant was not 100 per cent disabled lait“he would be
for less than 33 %”. By a letter of 4 July the maswce broker informed
the Administration that Dr V.d.B. had determinedttthe complainant
was temporarily incapacitated for work and that tr@in of the
incapacity was mainly of a non-medical nature.ddiaon, he would
be able to perform duties within the OPCW that werasonably
compatible with his abilities, education and expece. On 5 August
2008 the complainant exhausted his sick leavelemignts.

In a letter of 12 September 2008, appended to whkials a
medical report from Dr R. regarding the complaitenbndition, the
Director of Administration informed the insuranceoker that the
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OPCW was of the view, based on medical informatithat the

complainant satisfied the criteria for non senimedrred total

permanent disability as defined in the Group InsoeaContract. The
Director requested that the matter be reviewed Hmy insurance
broker's Medical Adviser with a view to adoptinget®rganisation’s
conclusions. The insurance broker replied on 1 dlmtthat a review
had been undertaken, but it had been concludedhbatomplainant
was not suffering from a permanent total disabgity, consequently,
he was not entitled to any benefits under the epple insurance
policy. Later that month, pending the outcome of ttispute, the
complainant was placed on special leave with fayl pn humanitarian
grounds, with retroactive effect from 6 August 2008

In November 2008 the Director of Administration aked the
dispute procedure contained in Article 10, paralgrap of the non
service-incurred death and disability policy, whigtovided for the
designation of a medical arbitrator in the eventadfilure to settle
a dispute related to medical questions. The comgtdisubsequently
signed a submission agreement — the “ArbitratioomP@mise” —
setting out the terms for the arbitration. In épart of 14 April 2009
the arbitrator concluded inter alia that the conmglat was not suffering
from a permanent total disability.

Having been notified of the arbitrator’s findingse complainant
met with Dr R. on 11 May 2009 to discuss the aalitin. That same
day he sent a letter to the Administration requegstinformation
about his situation, given that Dr R. had asked turdecide, on the
following day, whether he wanted to resume hisedutir, alternatively,
agree to the termination of his contract. By aelettf 22 May the
Head of the Human Resources Branch explaineddhat,result of the
arbitration, it had been decided that he did nbosfyathe criteria to be
considered totally and permanently disabled unlderQrganisation’s
insurance policy and his claim was therefore neeirable by the
insurers. Furthermore, the Director-General haddéadcto discontinue
the complainant’s special leave with full pay efiee one week from
the date of his receipt of the letter, that isuiel He was expected to
return to his post as from that date, at which pbéwould be placed
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on a structured return-to-work programme under ghéance of
the Health and Safety Branch. In the event thaflalied to return to
work, the Director-General would initiate a terntina process under
Staff Regulation 9.1(a) and the relevant InterinafiSRules and
Administrative Directives.

During the following weeks the complainant made atons
enquiries with the insurance broker and the Adrai®n which
variously related to the arbitration, and his consewvith respect to his
return to work and the possible termination ofdosatract. By a letter
of 15 June 2009 the complainant’s lawyer askedAtiministration
to provide detailed information about the proposeturn-to-work
programme and the complainant’s entittiement torawrinnity under
Article 19 of the OPCW'’s death and disability irsoice policy,
inter alia.

On 29 June 2009 the Head of the Human ResourcesctBra
notified the complainant that, as he had not redrto work as
requested, the Director-General had convened aiaspadvisory
board (SAB) to consider the proposed terminatiohisfappointment.
In a memorandum of 28 September the SAB unanimoadiysed
against termination of the complainant’s contrant tbe basis of
his being “incapacitated for further service duedasons of health”,
but it further advised that his contract could [agsbe terminated
in accordance with one or more of the remainingddams set
out in Staff Regulation 9.1(a). In a memorandum26f September
to the Director-General, the Joint Advisory Boad®B) indicated
that the SAB had submitted its recommendations #rat the
JAB concurred with the SAB’s conclusion and hadetalote of
its recommendations. By a letter of 20 October tlenplainant
was notified of the Director-General’s decision t@rminate his
contract, with effect from 18 November 2009, in arclance with
Staff Regulation 9.1 on the grounds that his ses/ibad proved
unsatisfactory.

The complainant requested a review of that decisan
13 November 2009, but he was informed by a letiet ®ecember
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that the Director-General had decided to maintai®n 23 December
he lodged an appeal with the Appeals Council chgileg the

arbitration process which led to a denial of higuest for disability
benefits and the decision to terminate his contrhctits report of

21 October 2010 the Council recommended that theckir-General
set aside the decision to terminate the complamanntract, reinstate
him in his former post, and reconsider the grousidthe termination
decision in light of Dr R.’s medical opinion — pided on 15 October
— that the complainant could not return to work. Byletter of

19 November 2010 the complainant was informed thatDirector-

General reconfirmed his decision to terminate tlenmainant’s

contract on the basis of unsatisfactory service thatl he would not
reconsider the basis for that decision. That isrtipugned decision.

B. The complainant submits that the decision to teameinhis

appointment was tainted by breaches of procedudedaie process
and by errors of fact and law. He asserts that Abministration

provided the SAB with inaccurate information andl diot inform

the SAB of its failure to respond to his requesis ihformation.

In addition, the SAB considered his termination the grounds of
incapacity and not, as the Administration advanaedthe grounds
of unsatisfactory service. Furthermore, as he watsimformed of

the composition of the SAB or the JAB and was gimeropportunity
to respond to the Administration’s submissionshe SAB, his due
process rights were violated.

Referring to Staff Regulation 10.2, the complainstates that the
Director-General may impose disciplinary measuresstaff whose
conduct is unsatisfactory and he acknowledgesithatwell settled
that a failure to report to work without authorieator good reason
amounts to misconduct. In his view, the Administnas allegations
in this respect are equivalent to an accusatiomistonduct, and it
was therefore required to pursue the related disaly procedures
set out in the Staff Regulations and Staff Rulelse Termination
decision is consequently vitiated by the OPCW'kifaito apply those
provisions.
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The complainant contends that the Organisatioedaib provide

a safe and healthy working environment. He ardoaisit demonstrated
a lack of good faith by demanding that he partigpa the arbitration
process and by requesting his signature on thdrAtibn Compromise,
despite the fact that he was not a party to theu@rimsurance
Contract. In addition, after the arbitration, thefehdant did not reply
to his requests for information regarding the pemubreturn-to-work
programme, and it failed to consider other optitmdacilitate his

return.

He submits that his claims regarding the decismrdény his
request for disability benefits are receivable,duse the Tribunal has
previously ruled that time limits do not apply iases where the
Administration has misled a staff member with resge her or his
appeal rights. On the merits, he argues that #geisbn was unlawful.
Indeed, the Administration misinterpreted its rutes compensation
claims and failed to submit his request to the AB{Corder to
determine whether his illness was service-incurkecdhis view, this
error tainted all of the subsequent actions of Awministration,
including the arbitration process, and rendersitffgugned decision
unlawful ab initio.

By way of relief, in the complaint form the compiant asks the
Tribunal to set aside the impugned decision, otdgrreinstatement
and order the payment of all salaries, benefitseandluments due to
him from the date of his separation from serviceghe date of his
reinstatement, with interest from due dates. Inalternative, he asks
the Tribunal to find that he was and continues ¢opermanently
disabled and is entitled to the payment of past fature disability
benefits provided for under the Staff Regulationd Staff Rules, with
interest from due dates. He seeks material damag#ssl damages in
the amount of 30,000 euros, exemplary damagess,cstl any other
relief the Tribunal deems just and proper. In higfthe also asks the
Tribunal to “take complete jurisdiction” of his eand to find that he
suffers from a service-incurred illness and is Eeremtly disabled. He
seeks retroactive payment by the Organisation e@fréfated benefits
to which he is entitled under the service-incurdedth and disability
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insurance policy, with interest from the date whbnse benefits
should have been paid to him.

C. In its reply the OPCW contends that the complanteiceivable
only insofar as it relates to the decision to tewate the complainant’s
appointment. His claims with respect to the dernél benefits
under the non service-incurred and service-incurdshth and
disability insurance policies are irreceivable faiflure to exhaust
the internal means of redress. The Organisationtpaut that on
8 October 2010 he has also lodged an internal dmbedlenging a
decision of 22 September by the Director-Generakject his claim
of 3 September 2010 for service-incurred disabllignefits and that
appeal is still pending.

On the merits, it submits that the termination sieci was lawful
and was taken in accordance with the relevant SRaffulations,
Interim Staff Rules and administrative directiveBhere is no
relationship between that decision and the comatdia claim for
disability benefits. His appointment was terminated the basis of
unsatisfactory service, and he has failed to prinag the decision
was tainted by any of the flaws which, accordingthte Tribunal's
case law, would justify setting it aside. It wag nequired to initiate
disciplinary proceedings for unsatisfactory servicerder to take the
decision to terminate his appointment. In its vidwe complainant did
not have reasonable grounds for not returning tdkwo

The Organisation asserts that the SAB and JAB ploes
were conducted properly, and it explains that thprseedures are not
adversarial. Indeed, the SAB and JAB are not aatgetbodies. Their
role is to provide advice to the Director-Geneifaluthermore, the
complainant never asked to provide comments t&kia.

The OPCW contends that there is no evidence that th
complainant suffered or suffers from a service-inedi disability or
a total or permanent disability. It denies thatvis@s misled as to
whether he should pursue a claim on that basisth&umore,
he received sufficient information regarding histure-to-work
programme and could not make the provision of ailbet plan a
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precondition to his resuming his duties. Lasthgtbmits that it acted
in good faith towards the complainant at all tinsesl made every
effort to assist him over a period exceeding twarge

D. In his rejoinder the complainant develops his plé#s appends
new documents, including a recent medical reporthyhin his view,
supports his argument that his initial requestifenefits should have
been submitted to the ABCC. In addition to his prves claims
for relief, he seeks further compensation for hifnsad his three
dependent children, costs for a medical consutiaditd related travel
expenses, moral and exemplary damages in the sa®0¢gd00 euros,
and legal costs in the sum of 30,000 euros.

E. In it surrejoinder the Organisation maintains itsigon in full.
It submits that the complainant has failed to respadequately to
its arguments related to the receivability of thenplaint. It contends
that the new medical report is inadmissible and, thaany event, the
Tribunal is not competent to make its own medicseasment relying
on that report.

F. In his additional submissions the complainant agdpea copy
of Dr R.’s medical notes dated 13 February 2008 angdes that this
document proves that his claim should have beemisigal to the
ABCC for consideration.

G. Inits final comments the OPCW challenges the redslity of

the complainant’s additional submissions and ass$est they have no
probative value.

CONSIDERATIONS

1. The complainant commenced employment with the OPCW

in January 1996. His appointment was terminatedh wifect from
18 November 2009. The decision impugned in thesegadings is
the decision of the Director-General of 19 Novem®@i0 in which
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he reaffirmed his earlier decision of 20 Octobe@2€ terminate the
complainant’s contract on the ground of unsatisigciservice. As
discussed later, the complainant argues that thssidn is broader
than this in its scope.

2. The events leading directly to the impugned denisiegan
with the complainant commencing a lengthy periodiok leave on
12 March 2007. He was then mentally unwell. The @PBas not
contested at any point the complainant’s rightal@tsick leave at the
time. Indeed Dr R., the Senior Medical Officer o€ tOPCW's Health
and the Safety Branch, actively supported the caimaht being
provided psychological and psychiatric support woh this leave.
Dr R. was one of the complainant’s treating doctargl had at
least eight lengthy consultations with the comm@ainbetween March
2007 and February 2008. By 13 December 2007 theledmant had
exhausted his entitlement to sick leave on full pag by 5 August
2008 had exhausted all entitlements to sick ledl@wever as a
humanitarian gesture, the OPCW placed him on shleeiae with full
pay with retroactive effect from 6 August 2008 piegdthe outcome
of the arbitration of an issue that had earlieemrisbetween the
Organisation and the insurance broker responsibl¢hte day-to-day
administration of its Group Insurance Contract.

3. The OPCW had taken out two insurance policies far t
benefit of its staff which provided benefits to unsd persons in the
case of, inter alia, non service-incurred disapitit service-incurred
disability respectively. The issue with the inswarbroker arose as
a result of the complainant’s request of 18 Felyr008 that the
provision of one of the insurance policies be irealon the basis
that his illness be recognised as a non serviagdied permanent
total disability, which could have led to the paymef a permanent
disability benefit of three times the complainardinual pensionable
salary. The applicable policy provided benefitstie case of the
death, permanent physical disability resulting fran accident,
temporary incapacity or permanent total disabitifyan insured staff
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member of the OPCW insofar as the death or pernigpleysical
disability was not covered by the OPCW'’s Rules Redulations with
respect to service-incurred risks.

4. The service-incurred policy provided benefits inseaof
death, permanent disability and temporary incapaaitan insured
OPCW staff member attributable to the performarfaeffecial duties.
These benefits aligned with the right of staff memsbunder Staff
Rule 6.2.03 to compensation in any of these lasttimeed
circumstances.

5. The complainant’'s request was supported by Dr Ro wh
wrote to the insurance broker on 20 February 208Bressing
the conclusion that the complainant was “totallyd gmermanently
incapacitated for further work with OPCW”. The cdaipant was
subsequently examined on 4 June 2008 by Dr V.@&Bthe request
of the insurance broker, but Dr V.d.B. did not €hBr R.’s opinion
about the complainant’s incapacity. In his repartd.B. concluded
the complainant was “not 100% disabled (he woulddrdess than
33% though)” and also expressed the opinion thatcbmplainant
“would be able to perform his own or other dutiéghim the OPCW
or with another employer if the recommendations eriadConclusion 1
are followed up”. After noting that the complainantrecovery
was held back by social interaction problems widme staff at work,
Dr V.d.B. had recommended in Conclusion 1 that d&agements
[should be] made about internal communication aruilag interaction
(rules of conduct). A counselling session (medigtjcould] also make
a positive contribution in this respect.”

6. This conclusion was not accepted by the Organisatin
12 September 2008 the Director of Administrationoter to the
insurance broker reiterating the view that the damant was totally
and permanently disabled (for the purposes of tiey). This letter
appended a letter of the same date from Dr R. wialenged, in
detail, a number of Dr V.d.B.’s conclusions.

10
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7. This ongoing disagreement between the OPCW and the
insurance broker led to the appointment of an i@tait pursuant to
the insurance policy. The agreement to appoint at@trator, the
Arbitration Compromise dated 20 February 2009, wagressed to
be between the complainant and the OPCW of thepaneand the
insurance broker of the other part and it was ui¢enthat the decision
of the arbitrator would be accepted as final.

8. The arbitrator reported on 14 April 2009. Whiledezepted
that the complainant suffered from several psydliol disorders,
he concluded the disability was “of a temporaryurglt Two of
the disorders were said to be “in principle revdesi if treated
adequately”.

9. On 22 May 2009 the complainant was informed that, a
a result of the arbitrator’'s findings, he would &epected to return
to work on the basis of a structured return-to-wgmrogramme.
He was also advised that if he did not report forkythe Director-
General would initiate termination procedures asvigled in Staff
Regulation 9.1(a). Regulation 9.1 provides:

“(@) The Director-General may terminate the appuoarit of a staff
member prior to the expiration date of his or hentract if the
necessities for the service require abolition @ flost or reduction
of the staff; if the services of the individual cemned prove
unsatisfactory; if the conduct of a staff membaelidates that he/she
does not meet the highest standards of integritjired by the
Organisation;if the staff member is, for reasons of health,
incapacitated for further service, or if facts anterior to the
appointment of the staff member and relevant tahiser suitability
come to light that, if they had been known at thmet of
appointment, should, under the standards establisingler these
Staff Regulations, have precluded his or her appwnt.

(b) No termination under subparagraph (a) sha&lé tplace until the
matter has been considered and reported on by @abpelvisory
board appointed for that purpose by the Directondgzal.

(c) The Director-General shall terminate the appoent of a staff
member in case the State Party of which the staffiber is a citizen
ceases to be a member of the Organisation.” (Engphdded.)

11
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10. The complainant stated at a meeting on 27 May 2086
he did not intend to return to work. He failed t $b on 2 June, the
return date nominated by the OPCW. By letter d2@&dune 2009 the
complainant was informed by the Head of the Humassdrrces
Branch that, as he had not returned to work asestqd, the
Director-General had decided to propose the terimimaof the
complainant’s employment. To this end, the lettalidgated that the
Director-General proposed to convene a speciabadyiboard (SAB).
This was required by Staff Regulation 9.1(b) aspkerpented by an
Administrative Directive of 22 July 1997 (AD/ADM/5)

11. The SAB advised against terminating the complaisant
contract on the grounds of his being incapacitéedurther service
due to reasons of health. This was the ground railyi proposed
to the SAB by the Head of the Human Resources Branca
memorandum of 17 June 2009 to the members of thB. 3A a
memorandum of 24 June 2009 he requested that floemiation
provided to the SAB be corrected so that it woutthsider the
termination of the complainant’s appointment on ¢jneund that he
did not return to work. However, the SAB did advigat the
complainant “could be terminated in accordance wi#tf rule 9.1(a),
not limited to the conditions stated in [the menmoliam of 17 June
2009]".

12. In a letter dated 20 October 2009 the complainaas w
informed that the Director-General had decided ¢aninate his
employment because his services had proved to batisfactory.
The complainant sought review of this decision,eguest which
was rejected by the Director-General. On 23 Decen2f®9 the
complainant appealed against this decision to tRCW Appeals
Council.

13. The Appeals Council provided its recommendations to
the Director-General on 21 October 2010. Its ultenaonclusion
had two elements. The first was that the decismrietminate the
complainant’s contract on the basis of unsatisfgctervice was

12
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appropriate on the facts available to the Admiat&n at the time.
The second element was a recommendation that tleetBi-General
re-examine the grounds of termination in the lighthe information
provided by Dr R. in an e-mail of 15 October 20D that e-mail,
Dr R. appears to repeat his opinion that the commgf could not
return to work. As noted earlier, on 19 Novembet@¢the Director-
General reconfirmed his earlier decision to termeirithe complainant’s
contract.

14. The complainant's claims and submissions focus wo t
matters. The first is the impugned decision. Theosd is “the
decision to deny benefits”, namely disability bétsefA subsidiary
or related issue flows from the complainant’'s apparcontention
that his request of 18 February 2008 should hawn bhg#ewed as
raising the possibility that the claimed disabilityas attributable to
the performance of official duties (thus poteniaithvoking rights
conferred by Staff Rule 6.2.03).

15. It is convenient to consider first the OPCW'’s clalie to
the receivability of the claim concerning “the dgch to deny
benefits”. This issue arises in circumstances whleeecomplainant
identified in his complaint form in this Tribunahdé impugned
decision as the decision of the Director-Generdl®November 2010
which, in terms, was only a decision to reconfitra earlier decision,
of 20 October 2009, to terminate the complainantatract on the
grounds of unsatisfactory service. The complaimaintternal appeal
to the Appeals Council was, at least initially, mgsed to be against
the decision of 20 October 2009.

16. It should be noted again, at this point, that thepglainant’s
request of 18 February 2008 was that his illnesgdoegnised as
a non service-incurred permanent total disabilljowever, since
then and in May 2010, the complainant sought thgmeat of
service-incurred disability benefits. That is, had®a a claim against
the OPCW on the ground that his illness was attaifie to the
performance of his duties. This claim was rejecieda decision

13
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contained in a letter to the complainant dated 2pt&nber 2010.
That decision is the subject of an internal appeatch has not yet
been resolved.

17. The OPCW argues that insofar as the complainantssmks
to pursue a complaint before this Tribunal chaliega “decision to
deny benefits”, that complaint is irreceivable hessmathe complainant
has not exhausted internal remedies. To the extanthe “denial of
benefits” concerned illness attributable to thefgremance of duties,
that was not the subject matter of the request8ofFébruary 2008
and is now only the subject matter of a claim whichs made in
September 2010 and which is the subject of intereniew, not yet
resolved. Accordingly, and having regard to Artielg, paragraph 1,
of the Tribunal’'s Statute, the Tribunal concludiee tomplaint is, in
this respect, irreceivable.

18. To the extent that the denial of benefits concerned
service-related illness, alleged consequential bdiga and an
entitlement to benefits, the complainant confrantslightly different
but fundamental difficulty at the threshold. Hisjuest of 18 February
2008 was to invoke the provisions of the insurgnalecy. He did not
point then (or since) to any instrument or law eorifhg a right to the
provision of such a benefit by his employer and anogresponding
legal obligation of the OPCW to provide the bengfit that followed
after his request of 18 February 2008 was the ohetetion of the
question of whether, under the policy and as aenait contract or
insurance law, the insurance broker was obligadake a payment to
the complainant. That issue was finally determinedjer the policy,
by the decision of the arbitrator. No administratidecision, either
express or implied, was made by the OPCW to refasgrovide a
benefit it may have been obliged to provide in cadistinction to a
benefit or payment the insurance broker was obliggatovide or pay
under the policy. Of course, had the complainanigbb a decision
from the OPCW that it provide a benefit, an isswmild most likely
have arisen about whether the OPCW was under algatbn to

14
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provide such a benefit (benefits for a non serincerred disability)

under the Staff Rules or any other instrument ar ldowever, having

regard to the nature of the request made on 18ubkgbi2008, that
issue has not arisen. Article Il, paragraph 2, hif Statute of the
Tribunal, which the complainant relies on, has ppligation in this

regard given that it is restricted to invaliditgjury or disease incurred
by an official in the course of his employment. Shispect of the
complainant’s complaint is therefore also irrecblea

19. This leads to a consideration of that aspect of the
complainant’s complaint which is receivable, namky challenge to
the impugned decision to terminate his employment.

20. As noted earlier, the complainant appealed to thpeals
Council. It is of some importance that, while thep&als Council
was satisfied that the decision to terminate thapainant’s contract
for reasons of unsatisfactory service was apprtgpatthe time on the
facts then known by the Administration, it none#ssl recommended
that the Director-General re-examine the groundd@fermination in
the light of the information provided by Dr R. oB Dctober 2010.
This was a reference to the opinion of the Heath@OPCW’s Health
and Safety Branch, Dr R., who was also treatingctitaplainant, that
the complainant could not return to work and, iieetf the attempts to
provide the complainant with a work programme hadrba flawed
process.

21. While the Appeals Council did not express this viaw
any concluded way, it was clearly alluding to thesgibility in its
recommendation that the appropriate ground was fttre staff
member [was], for reasons of health, incapacitéaedurther service”
as provided for by Regulation 9.1(a). In the impayulecision there is
nothing to indicate that this recommendation wassitered and acted
on, it is simply asserted that “it [was] not legatlased”. That is, the
decision does not indicate whether the Director&e@nconfronted
the issue raised by the recommendation that, istauobe, may have

15
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involved him deciding either to act on or to rejélse opinion of

Dr R., the Head of the Health and Safety Brancheki@anation was
given as to why the recommendation was not leghlged. As

the Tribunal noted in Judgment 2347, to say a recendation “is

wrong in law, without saying why, is not only uronmative, it can be
entirely misleading as to the real grounds for deeision”. In the

present case, one cannot discount the possibilitythe decision was
taken to adhere to the original ground of unsatisfg service

because the ground of incapacity for reasons ofttheeuld have

raised the spectre of the OPCW being liable to pampensation
under Staff Rule 6.2.03. However, whatever thesbfasithe Director-

General adhering to the original ground, the compla was entitled
to know why either the recommendation to considestlzer ground

was rejected, or that it was considered and therajlound was not
considered appropriate. While the ultimate decisibrthe Appeals

Council was not favourable to the complainant,rédsommendation
potentially was favourable in a material way. Thigebtor-General

should have explained whether he followed the regendation and
if he did, why he adhered to the original grouné. did not. For this

reason alone, his decision should be set asidé¢hendomplainant is
entitled to moral damages.

22. The Tribunal appreciates that this conclusion does
deal with many aspects of the complainant's argus@therwise
challenging the impugned decision to terminate addresses the
relief sought. It is open to the Director-Generaliscretion, when
reviewing his reasons, to consider resolving thdtenaon a final
and agreed basis and also reconsider whethet,timeatircumstances,
it is appropriate to reject the opinion of the Seriledical Officer
of the OPCW's Health and Safety Branch, who wa® ateating
the complainant and, in so doing, prefer the opindd a medical
practitioner retained for a different purpose.

16
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DECISION

For the above reasons,

1. The decision of the Director-General of 19 Noven®@tO is set
aside.

2. The matter is remitted to the OPCW for further ¢dasation.

3. The OPCW shall pay the complainant moral damageshén
amount of 8,000 euros.

4. It shall also pay him costs in the amount of 3,60@ps.

5. All other claims are dismissed.

In witness of this judgment, adopted on 8 May 20W8,Giuseppe
Barbagallo, Presiding Judge of the Tribunal fos ttese, Mr Michael
F. Moore, Judge, and Sir Hugh A. Rawlins, Judgm bielow, as do |,
Catherine Comtet, Registrar.

Delivered in public in Geneva on 4 July 2013.
Giuseppe Barbagallo
Michael F. Moore

Hugh A. Rawlins
Catherine Comtet
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