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115th Session Judgment No. 3232

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Mr M. E. againgie
European Organisation for the Safety of Air Navigat(Eurocontrol
Agency) on 11 October 2011, the Agency'’s reply &february 2012,
the complainant’'s rejoinder of 30 March and Eurdouis
surrejoinder of 5 July 2012;

Considering Articles Il, paragraph 5, and VII oétBtatute of the
Tribunal;

Having examined the written submissions and decided to
order hearings, for which neither party has applied

Considering that the facts of the case and thedplga may be
summed up as follows:

A. Facts relevant to this dispute are set out in Jeagr8230, also
delivered this day.

The complainant, a French national born in 197%ered the
service of the Eurocontrol Experimental Centre gitigny-sur-Orge
on 1 March 2006 at grade B3. On 1 July 2008, wlgh é¢ntry into
force of the administrative reform entailing théagdishment of a new
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grade structure at Eurocontrol, the A, B and Cf stafegories were
replaced, for a transitional period of two yearghvwhe categories A*,
B* and C* respectively, in accordance with AnnexlIXIPart 2,

Article 2, of the Staff Regulations governing oidils of the

Eurocontrol Agency. At that juncture the complainams classified
at grade B*7.

On 28 April 2009 the Agency sent its staff memberdecision
informing them of the generic post and the job keaassigned to
them in the new grade structure, with effect frorduly 2008. The
complainant was assigned the generic post of Add@nicechnical
Assistant, in the job bracket B*5-B*8, while retamig his existing
grade. Between 12 May and 7 August 2009, numerdfisiats,
including the complainant, lodged an internal caal According to
the complainant, the procedure followed had beawdt in several
respects, especially on account of the fact tr@Cibmmittee in charge
of job management monitoring had not been consuitetireach of
Article 9 of Rule of Application of the Staff Reguions No. 35,
concerning job management for the period 1 July8Z8W June 2010.
In his view, the generic post to which he had bassigned did not
match the functions he was performing, a situatitich “deprive[d]
[him] of the opportunities for career advancemémtoligh promotion)
that [he] would have in a more senior generic pdd€ requested the
“correction and proper execution” of the proceddioe assigning
job titles and generic posts. The Joint Committee Disputes, to
which these internal complaints were referred, @dsits opinion on
16 December 2009. It unanimously held that the gmscfor
determining generic posts and the associated jatkbts was flawed
and recommended that the decisions of 28 April 2@0@uld
be cancelled and that the Committee in charge lfn@nagement
monitoring should, “in the case of the complainanily, carry out the
examination which was not carried out at the appatg@time”.

On 20 January 2010 the Principal Director of Resesir acting
on behalf of the Director General, wrote to thdfstembers who had
filed internal complaints to inform them that hedhgecided to follow
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the recommendations of the Joint Committee for Otisp. At a
meeting held on 5 May, the Committee in chargeobfianagement
monitoring concluded that the principles that hagerb applied
when assigning the new job brackets were in linth wirticle 9 of
the aforementioned Rule of Application. On 5 Jul@1@ the
“complainants” were sent a memorandum enclosinghéwe decision
taken that same day, confirming their job brackessification that
had come into effect on 1 July 2008. Between 23tedeiper and
6 October 2010, some of them lodged another intezamplaint.
In his second internal complaint, dated 30 Septen#¥ 0, the
complainant asked to be classified in the job beack*8-A*11,
which in his view “matche[d] [his] generic post pfoject manager”.
The Joint Committee for Disputes stated in its mpin delivered
on 28 April 2011, that two of its members considetthat the
complaints should be allowed, given that the Cortemiin charge of
job management monitoring had not carried out alyars allowing
a possible reassessment of the posts. The other ntembers,
however, considered that the complaints shouldelexted because,
in their view, the aforementioned Committee hadexdty verified the
transposition of grades into the new job brackBisa memorandum
of 14 June 2011, which constitutes the impugnedisiey; the
complainant was informed that his internal comglamad been
dismissed as unfounded.

In the meantime, on 1 July 2010, the non-operaticitaf in
category A* had been placed in the Administratonction group
(AD), and those in categories B* and C* in the Atmnt function
group (AST). On 12 July the complainant was sesg@sion showing
that, as of 1 July 2010, his post belonged to tssigkant function
group, and that he retained “his grade, job titid generic post [...],
as well as the job bracket associated with [thatlcfion group”. On
1 July 2011 he was promoted to grade ASTS.

B. The complainant submits that the opinion delivetad the
Committee in charge of job management monitoringd) thie decision
of 5 July 2010 did not take account of the workalstually did, or of



Judgment No. 3232

his experience. He points out that he is a tragmgineer and that he
does the job of project manager. He also contdmats $ince the entry
into force of the administrative reform and the neuicle 45 of the
Staff Regulations, officials who, like him, haveached the highest
grade in their job bracket are no longer eligibte fpromotion,
whereas those who were previously in grade A7 h&esn assigned to
the job bracket above his one, and thus still hineepossibility of
promotion.

The complainant asks the Tribunal to set asideddwsions of
5 and 12 July 2010, and that of 14 June 2011. Ke tasbe assigned
to a post of project manager in the Administratategory and
would like to see “compliance with the Staff Regialas and, above
all, [...] proper job management and evaluation”. thashe seeks
compensation for moral and material injury.

C. In its reply Eurocontrol argues that the complaintime-barred
because the complainant, having received the decisf 14 June
2011, did not file his complaint within the ninedgy time limit
specified in Article VII, paragraph 2, of the St&twof the Tribunal.
Subsidiarily, it submits that the claim that thebtinal should order
the complainant's classification in the Administratcategory is
irreceivable in the light of the case law.

On the merits and subsidiarily, the Agency contetit the
complainant’s classification in the new grade stitee was made in
accordance with the applicable rules, includingeRol Application
No. 35. The reference in Article 9 of that Rulethe allocation of a
job title to each official did not require an inglual review in order
to determine whether the functions performed iregaties A*, B*
or C* fully matched those performed in the previoAs B or
C categories. The Committee in charge of job mamagé monitoring
had to ascertain that the generic post descriptinatched the job
brackets. The Agency points out that the compldings recruited in
2006 after having applied for a post in categoryBich corresponds
to the new function group AST. Although he is indle® trained
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engineer, he must accept the consequences of tkeroghoice he

made at the time. In its view, the complainantnidact challenging

the version of Article 45 of the Staff Regulatiotisat entered

into force on 1 July 2008. Although previously iasvtheoretically

possible for an official in categories B and C wvance through

promotion from the lowest to the highest gradeisndategory without

any change of functions, this is no longer the cabe complainant
can enter the Administrator category solely by nseafna competitive

recruitment process. Eurocontrol considers thatnkasures adopted
in respect of officials who were previously assignie grade A7 are
logical and it states that the complainant canrestefit from them

because he was not in the A category.

D. In his rejoinder the complainant explains that bd hitially filed
a complaint against the implied decision to dismigs internal
complaint of 30 September 2010, but on 13 July 2B®1Registrar
of the Tribunal sent him a registered letter poigtout that, since
Eurocontrol had issued a final decision on hisrirdge complaint, he
could impugn its final decision of 14 June 2011.tAat letter did not
reach him until 8 October 2011, because of “theaviag of the post”,
he asserts that he was not able to file his comiplaitil 11 October
2011.

E. Inits surrejoinder the Agency reiterates its posit

CONSIDERATIONS

1. The entry into force on 1 July 2008 of the admmaiste
reform designed to modernise human resources mamege at
Eurocontrol and, in particular, to focus on thefgenance of its staff
resulted in the complainant, who was then in giB8gebeing assigned
to grade B*7 for the two-year transitional period.

On 28 April 2009 he was informed that, as of 1 2098, he had
been assigned to the generic post of Advanced Tealhfsssistant in
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the B*5-B*8 job bracket, while retaining his gragmyrsuant to Rule
of Application No. 35 concerning Job Management.303uly 2009,
like many other officials, he lodged an internaigbaint in which he
contended inter alia that the Committee in charfgeln management
monitoring had not been consulted. On 20 Januat 28e Principal
Director of Resources, acting on behalf of the &we General,
informed him that, on the basis of the opinion ied by the Joint
Committee for Disputes on all of the internal coampls, he had
decided to rescind the decision of 28 April 2009 @hat a new
decision would be taken after the Committee in ghaof job
management monitoring had been consulted. The titamittee met
on 5 May 2010 and the complainant was advised, lbgasion of
5 July 2010, that the classification in the jobdbet which had taken
effect on 1 July 2008 had been confirmed. On 3Qedaiper 2010 he
lodged another internal complaint in which, in esse he asked to be
classified in job bracket A*8-A*11 which, in hisexv, corresponded
to his position as project manager. The Adminigiraicknowledged
receipt of this internal complaint on 22 November.

In the meantime, at the end of the transitionaligger the
complainant had been integrated into the new gsadeture. By a
decision of 12 July 2010 the Director General h#drmed him that
he was now in the new Assistant function group trad he retained
his “grade, job title and generic post [...] as wadl the job bracket
associated with [that] function group”.

2. On 9 May 2011 the complainant filed a single cofyao
complaint directed against what he regarded asnalied decision to
dismiss his internal complaint of 30 September 2H6wever, he
entered 11 January 2011 in section 3(b) of the ¢antpform, which
indicates the date at which the complainant natifeethe organisation
the claim on which no express decision has beeentatlithin the
time limit specified in Article VII, paragraph 3f the Statute of the
Tribunal. By a letter of 13 June the Registrar lad Tribunal asked
him to correct his complaint within one month bygtifying that date
and sending six copies of all his submissions.
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3. By a memorandum of 14 June 2011 the Principal Borec
of Resources, acting on behalf of the Director Ganénformed the
complainant that he had decided to endorse thaampexpressed by
two members of the Joint Committee for Disputes endismiss his
internal complaint of 30 September 2010 as unfodnde

4. On 5 July 2011 the complainant sent the Registryhef
Tribunal six copies of his “updated” complaint. Wdugh in his
covering letter he mentioned two new facts, inaligdihe adoption of
the express decision dismissing his internal complae entered the
date 30 September 2010 in section 3(b) of the caimpform. By a
registered letter of 13 July 2011, the Registréormed him that he
could impugn the final decision of which he had rbewtified by
filling in section 3(a) of the complaint form, iestd of relying on
Article VII, paragraph 3, of the Statute. She read the six copies of
the complaint form in case he wished to amend @e&i

5. By an e-mail of 23 August the complainant informbe
Registrar that, as he had been away from home doe than a month,
he had been unable to collect the letter of 13,Julyich the post
office had returned to the Registry. He therefasked that this letter
be sent to him again. This was done. He received 8 October and
three days later sent six copies of the complainnhf where he gave
the date in section 3(a) as 14 June 2011. In draptaint he seeks the
setting aside of the decisions of 5 and 12 July0281d the decision of
14 June 2011, amongst other relief.

By a letter of 17 November the Registrar adviseddbmplainant
that, although from a procedural standpoint thatifieation of a new
impugned decision was tantamount to the withdragfahis initial
complaint and the filing of a new complaint, thegi limits specified
in the Statute of the Tribunal were not the saneethat, in the instant
case, the filing date could only be 11 October 2@lié date stamped
on the envelope of the registered covering lettelasing the six
forms which had been amended in section 3.
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6. The complainant explains that he did not file hinplaint
until 11 October 2011 because, owing to “the vagaof the post”,
the aforementioned letter of 13 July did not rehich until 8 October
2011.

7. The Tribunal draws attention to the fact that, unde
Article VII of its Statute, in order for a complaito be receivable, not
only must it be directed against a final decisiparégraph 1), but it
must also be filed within ninety days after the ptamant was
notified of the decision impugned (paragraph 2).

8. It therefore finds that the initial complaint filesh 9 May
2011 to impugn what the complainant regarded a@mplied decision
to dismiss his internal complaint of 30 Septemb@t@could not, in
any case, have been entertained.

Under Article VII, paragraph 3, of the Statute betTribunal,
where the Administration fails to take a decisigpom any claim
within sixty days from the notification of the dhaito it, the person
concerned may have recourse to the Tribunal anccdmsplaint is
receivable in the same manner as a complaint agaimsal decision.
The period of ninety days provided for in paragr2pbf that Article
runs from the expiration of the sixty days allowedthe taking of the
decision by the Administration.

In the instant case, the complainant filed hisahitomplaint on
9 May 2011 to impugn the implied dismissal of m&ernal complaint
of 30 September 2010. The ninety-day time limit abhbegan to
run as from the expiration of the sixty-day timeniti which the
Administration was allowed for the taking of a dean had therefore
plainly been exceeded. Moreover, when the Admiatitn
acknowledged receipt of that internal complaint 2ih November
2010, i.e. before the expiry of the sixty days,informed the
complainant that his internal complaint would bearained by the
competent service. He could not therefore rely oricke VII,
paragraph 3.
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9. The Agency objects to the receivability of the cdaimt on
the grounds that the complainant is challenginge “ttecision of
14 June 2011 of which, he says, he was notifiethersame day”, and
that, since he did not file his complaint until October 2011, he
considerably overstepped the strict ninety-day timé prescribed by
Article VII, paragraph 2, of the Statute of thebiimal.

10. The Tribunal draws attention to the fact that, adicm to
the terms of that provision, to be receivable, mglaint must have
been filed within ninety days after the complainaat notified of the
decision impugned.

11. In this case the complainant did not file his commm
against the final decision of 14 June 2011 until Qdtober 2011,
in other words after the ninety-day time limit laidown in
the aforementioned Article VII, paragraph 2, of tB&atute of the
Tribunal.

12. The circumstances surrounding the delivery of #teet of
13 July 2011 cannot be taken into account in otdeexempt the
complainant from compliance with the prescribecktiimits, since he
does not dispute the fact that he was notifiedhef decision he is
impugning on the date on which it was adopted. eédgén view of the
need for stability in legal relations, time limitaust be treated as
binding (see, in particular, Judgment 3147, under 5

13. It follows from the foregoing that the complainthieh is
out of time, must be declared irreceivable.

DECISION

For the above reasons,
The complaint is dismissed as irreceivable.
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In witness of this judgment, adopted on 2 May 2(MIB,Seydou Ba,
President of the Tribunal, Mr Claude Rouiller, Jadgand
Mr Giuseppe Barbagallo, Judge, sign below, as dd&diherine
Comtet, Registrar.

Delivered in public in Geneva on 4 July 2013.
Seydou Ba
Claude Rouiller

Giuseppe Barbagallo
Catherine Comtet
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