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115th Session Judgment No. 3231

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Mr M.-G. |. agsi the
European Organisation for the Safety of Air Navigat(Eurocontrol
Agency) on 7 May 2011, corrected on 2 July, andAbency’s reply
of 5 October 2011, the complainant having decliteefile a rejoinder;

Considering Articles llparagraph 5, and VII of the Statute of the
Tribunal;

Having examined the written submissions and decided to
order hearings, for which neither party has applied

Considering that the facts of the case and thedjsiga may be
summed up as follows:

A. Facts relevant to this case are set out in Judgrd2d0, also
delivered this day.

The complainant, a Romanian national born in 1@riered the
service of Eurocontrol at its Experimental Centr&rétigny-sur-Orge
on 1 March 2001 at grade B3. On 1 July 2005 he prasnoted
to grade B2. On 1 July 2008, with the entry intacé of the
administrative reform entailing the establishmefitaonew grade
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structure at Eurocontrol, the A, B and C staff gatees were
replaced, for a transitional period of two yeangchtegories A*, B*
and C* respectively. At that juncture the complainaas classed in
grade B*8.

On 28 April 2009 the Agency sent its staff memberdecision
informing them of the generic post and the job keh@ssigned to
them in the new grade structure, with effect frorduly 2008. The
complainant was allocated the job title of Advantedhnical Assistant,
in the job bracket B*5-B*8, while retaining his eking grade.
Between 12 May and 7 August 2009 numerous officiatduding the
complainant, lodged an internal complaint. In themplainant’s
opinion, the procedure followed had been flawedédrmeral respects,
especially on account of the fact that the Committecharge of job
management monitoring had not been consulted gadbr of Article 9
of Rule of Application of the Staff Regulations N&b, concerning
job management for the period 1 July 2008-30 JWiE)2He held
that he had thus been “deprived of the opportusifiee] previously
enjoyed for career advancement (through promotioH¥ requested
assignment to the generic post of Senior Technigadistant, in
the job bracket B*8-B*10. The Joint Committee folisputes, to
which these internal complaints were referred,vée#id its opinion
on 16 December 2009. It unanimously held that thecgss of
determining the generic posts and the associatedrpckets had been
flawed and recommended that the decisions of 28| 2009 should
be cancelled and that the Committee in charge lofn@nagement
monitoring should, “in the case of the complainaily, carry out the
examination which was not carried out at the appatg@time”.

On 20 January 2010 the Principal Director of Resesir acting
on behalf of the Director General, wrote to thdfstaembers who
had filed internal complaints to inform them tha had decided to
follow the recommendations of the Joint Committee Disputes. At
a meeting held on 5 May, the Committee in chargelmimanagement
monitoring reached the conclusion that the primgpihat had been
applied when assigning the new job brackets werdina with
Article 9 of the aforementioned Rule of Applicatiaddn 5 July 2010
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the “complainants” were sent a memorandum enclosirey new

decision taken that same day, confirming their jbbacket

classification that had come into effect on 1 JAB0O8. Between

23 September and 6 October 2010 some of them lodgether

internal complaint. In his second internal compiairdated

30 September 2010 but filed on 1 October 2010, atmplainant

sought the setting aside of the decision of 5 2000 and asked to be
classified in job bracket B*8-B*10. On 7 May 20lgnsidering that
his internal complaint had been implicitly dismidsehe filed a

complaint with the Tribunal.

B. The complainant explains that he had intended te fiis
complaint by the end of April 2011, but he was hiadised between
25 and 28 April for surgery which entailed sickveauntil 8 May. He
asks the Tribunal to take account of these circantgs in examining
the receivability of his complaint.

On the merits, the complainant submits that thaiopidelivered
by the Committee in charge of job management mdngoand the
decision of 5 July 2010 failed to take accountisfrieal functions, his
experience, or his training as an engineer. He &kes issue with
the fact that, since the entry into force of thenamdstrative reform
and of the new Article 45 of the Staff Regulatiooéficials who,
like him, have reached the highest grade in trahr jracket are no
longer eligible for promotion, whereas those whaeavgreviously in
grade A7 have been assigned to the job bracketeabisvone and
thus still have the possibility of promotion. Lgsthe contends that,
despite doing the same work at the same gradesiadéfiwho, like
himself, were promoted before the entry into foo€ehe reform, are
paid a salary at least 10 per cent lower thanrdesived by those who
were promoted later.

The complainant asks the Tribunal to set asided#msion of
28 April 2009, confirmed by the decision of 5 JA10, to award him
damages on the grounds that since 2008 he hasgerlbeen eligible
for promotion, and to recognise the “salary aneéeadiscrimination”
between the various categories of staff. He alés &s be assigned
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to the generic post of Senior Technical Assistard eequests the
Tribunal to require the Agency, “when assigningb]jdrackets, to
respect its obligations in the matter of qualificas and experience”.

C. In its reply Eurocontrol submits that the impliegjection of the
internal complaint filed on 1 October 2010 occurmd 2 February
2011 and that the complainant then had 90 dayshiohato apply to
the Tribunal, i.e. until 3 May 2011. However, sifeedid not file his
complaint until 7 May, he iime-barred. It cites the Tribunal’'s case
law in order to demonstrate that the complainadtrdit find himself
in any of the situations where the time bar migitenbeen waived.
The complainant could have filed his complaint fotmetween
24 April and 3 May and corrected it afterwards. Btorer, the
Agency contends that several of his claims arecdit@able because
they are new, since they were not included in hisrhal complaint.
Lastly, it produces the opinion delivered by thentidCommittee
for Disputes concerning the internal complaintedilwith it in
September-October 2010 and the memorandum of 1d 20h1 by
which the Principal Director of Resources, acting lehalf of the
Director General, informed the complainant thatihisrnal complaint
had been dismissed.

On the merits and subsidiarily, the Agency arguest tthe
classification of the complainant in the new grattecture was made
in accordance with the applicable rules, includide of Application
No. 35. The reference in Article 9 of that Rulethe allocation of a
job title to each official did not require an indiual review in order
to determine whether the functions performed incidtegories A*, B*
or C* fully matched those performed in the previoAs B or
C categories. The Committee in charge of job mamagé monitoring
had to ascertain that the generic post descriptioagched the
job brackets. The Agency points out that, notwihding his training
as an engineer, in 2000 the complainant applied a&opost at
grade B3/B2, and it submits that, for this reasbe, may not
now claim that the Agency is bound to classify hah a level
corresponding to his training, without regard te thsks he continues
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to perform. In its view, the complainant is in fattallenging the
version of Article 45 of the Staff Regulations tleattered into force
on 1 July 2008. Although previously it was thearally possible for

an official in categories B and C to advance thropgomotion from

the lowest to the highest grade in his categorjraut any change in
functions, this is no longer the case. The Agemoplesises that this
is a question of human resources management piicyhich it is

alone responsible. It asserts that the complaiiganbt in the same
situation as his colleagues who were previousligass to grade A7,
and he cannot therefore rely on the special measaken in their case.
It adds that the arguments relating to the new\satzale are irrelevant.

CONSIDERATIONS

1. Article VII, paragraph 3, of the Statute of thebimnal reads
as follows:

“Where the Administration fails to take a decisigpon any claim of an

official within sixty days from the notification dhe claim to it, the person

concerned may have recourse to the Tribunal anddmigplaint shall be

receivable in the same manner as a complaint agaifiisal decision. The

period of ninety days [within which the complaintish be filed] shall run

from the expiratiorof the sixty days allowed for the taking of the idemn

by the Administration.”

2. As the Tribunal has often had occasion to statee fimits
are binding and an objective matter of fact. Thédmal should
not entertain a complaint filed out of time, be@usny other
conclusion, even if founded on considerations afitggwould impair
the necessary stability of the parties’ legal refet, which is the very
justification for a time bar. The only exceptiowsthis rule are where
the complainant has been preventedvisy major from learning of
the impugned decision in good time, or where thgaoisation has
misled the complainant, concealed some paper fromdr her or
has otherwise deprived that person of the podsibilf exercising
his or her right of appeal, in breach of the pipheiof good faith
(see, in particular, Judgments 1466, under 5, &3@,2under 3).
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3. In the instant case, it was on 1 October 2010 that
complainant filed his internal complaint against tkecision of 5 July
2010 which he asks the Tribunal to set aside. kert#2(2) of the
Staff Regulations governing officials of the Eurotol Agency
stipulates that the Director General must notife tificial of his
reasoned decision “within four months from the datewhich the
complaint was lodged” and the parties appear téebelthat this
time limit applied in this case. As the Tribunalshalready stated,
for example in Judgments 1095 and 1096, once aangsation has
accepted the Tribunal's Statute, it may not demdatm Article VII,
paragraph 3, thereof by dint of its own internalesu Under that
Article, the Administration therefore had sixty dayo reach a
decision on the complainant’s internal complainthc® that time
limit had expired, the complainant not only coubiit had to refer
the matter to the Tribunal within the following eiy days, i.e. within
150 days of his or her internal complaint beingereed by the
Agency, otherwise his complaint before the Tribunebuld be
irreceivable (see Judgments 456, under 2, and 28@ier 8 and 9). It
has been established that this time limit had expblong before the
complaint was filed on 7 May 2011.

4. In his submissions the complainant explains thatwaes
unable to refer the matter to the Tribunal withive time limit laid
down in the Statute because he was in hospital tienevening of
25 April 2011 until midday on 28 April 2011.

In the Agency’s opinion, he still had six days afte left hospital
to file his complaint, and he could have done scsimgply filing a
complaint form filled up in the essential pointse kdould then have
corrected his complaint as is permitted by the Rolghe Tribunal.

The Tribunal finds that the complainant is not ineoof the
situations where the case law allows a departwm the peremptory

rule laid down in the last sentence of Article \aragraph 3, of its
Statute.
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5. At all events, as stated under 3, above, the canipleas
filed long after the time limit prescribed by th&atite of the Tribunal
had expired.

The complaint is therefore out of time and, acaugty,
irreceivable. It must be dismissed.

DECISION

For the above reasons,
The complaint is dismissed as irreceivable.

In witness of this judgment, adopted on 2 May 2(M8,Seydou Ba,
President of the Tribunal, Mr Claude Rouiller, Jadgand
Mr Giuseppe Barbagallo, Judge, sign below, as dd&dtherine
Comtet, Registrar.

Delivered in public in Geneva on 4 July 2013.

Seydou Ba

Claude Rouiller
Giuseppe Barbagallo
Catherine Comtet



