Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

115th Session Judgment No. 3228

THE ADMINISTRATIVE TRIBUNAL,

Considering the third complaint filed by Mr O. Syainst the
European Patent Organisation (EPO) on 24 April 2816 corrected
on 11 October 2010, the EPO’s reply of 28 Februadtl, the
complainant’s rejoinder of 14 July and the Orgatiises surrejoinder
of 27 October 2011;

Considering Articles Il, paragraph 5, and VII oétBtatute of the
Tribunal and Article 14 of its Rules;

Having examined the written submissions;

Considering that the facts of the case and thedjsiga may be
summed up as follows:

A. Facts relevant to this case are to be found in rdedgs 3227

and 3229, also delivered this day. Suffice it taatke that the

complainant is a German national, born in 1965, vtioed the

European Patent Office, the EPO’s secretariat9illas an examiner
at its Headquarters in Munich, and is now servihgha Office’s

branch in The Hague, where he currently holds ghdtie

On 8 June 2005 the complainant received a staffrtevering
the period from 1 February 2004 to 30 April 2008, which the
quality of his work and his aptitude were rateds8¢han good”, while
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his productivity and his attitude to work and degs with others were
rated “unsatisfactory”. His overall rating was lise “unsatisfactory”.
The rating scale shown on the staff report form t@iois five

possible ratings: outstanding, very good, goods lésn good, and
unsatisfactory. In his comments on the staff reploet complainant
indicated that he disagreed with all of the ratirgigen to him.

He argued that the reporting officer had disregdrtlee General
guidelines on Reporting set out in Circular No. 26 that each
rating should be raised by one level, except thmgafor attitude

to work and dealings with others, which should laésed from
“unsatisfactory” to “good”. Not having obtained isédction, he
requested a conciliation procedure under SectioofRhe above-
mentioned guidelines. This procedure resulted paial agreement
to amend the list of the complainant’s duties shawthe staff report
and to modify the comments relating to quality, darctivity and to

the overall rating. However, none of the ratingssvedanged. The
amended staff report was signed by the reportifigesfon 7 March
2006 and by the complainant on 31 March 2006. Asagteement
persisted however, the complainant requested, aordance with
Circular No. 246, Section D, paragraph 6, a degisib the Vice-

President of Directorate-General 1. On 20 June 208&ice-President
approved the amended report as it stood. The camaplareceived
the report on 11 August and signed it on 8 Septembe

By a letter dated 10 November 2006 the complainadged
an internal appeal challenging his staff repoitgegahg that Circular
No. 246 had been breached, that the report waseflaswing
to procedural errors and that the reporting offitexd misused
his discretionary power by ignoring the complairenpersonal
circumstances. He requested that all his ratinggdimed by one
level, except the rating for attitude to work arehlihgs with others,
which he requested be raised from “unsatisfactdoy™good”. On
26 November 2009 the Internal Appeals Committegeidsts opinion,
in which the majority recommended that the commeatgerning the
complainant’s attitude to work and dealings withess be amended
but that the remainder of his claims be dismissedrdounded. The
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minority, however, concluded that the staff repoegs tainted with
procedural flaws, because the reporting officer hatlfollowed the
Code of Practice entitled “Production and produttiof Examiners
in DGs 1 and 2", issued on 12 July 2002 to assisinagers
in evaluating the productivity of examiners. As esult, important
facts had been overlooked. It also considered ttimtreasons given
to support the various ratings were inadequate. Thiaority
recommended that the report be cancelled in itsegpntand that the
complainant be awarded costs.

By a letter dated 25 January 2010 the complainast nwformed
of the decision taken by the President of the ©ffio follow the
majority’s recommendation and to refer his stafpas back to
the reporting officer to review the comments maddeun the section
“Attitude to work and dealings with others” and,appropriate, to
modify the rating attributed for “attitude to wodnd dealings with
others” and the overall rating accordingly. ThesRtent considered
that the minority had not established any mistakdacot or lack
of objectivity, nor had it established any breadhtlee applicable
regulations. He also noted that the majority haakest that the
reporting officer had duly considered the complatisa individual
circumstances. That is the impugned decision.

On 19 April 2010 the complainant acknowledged necaf
the amended staff report and indicated that hegcksal with it for
the reasons set out in his internal appeal. Thertieg officer had
modified the comments concerning the complainaattisude to work
and dealings with others, but he did not consitiat this warranted
changing the overall assessment, which remaineshtigiactory”. On
24 April the complainant filed the present comptiaghallenging the
President’s decision of 25 January 2010.

B. The complainant contends that the disputed stafbrtebreaches
Circular No. 246. In particular, according to CieruNo. 246, each
aspect must be evaluated independently from thesro#spects
considered in the report, and the comments maderwath section
must not contradict the corresponding rating. Tovamainant submits
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that the comments that the quality of his workatisfactory and that
it addresses essential aspects cannot be recomnailda rating of
“less than good”, and that it constitutes evideotethe reporting
officer's bias and bad faith. He draws the Tribisalttention to the
positive results he received during random quationtrol checks
carried out by the Directorate Harmonisation anal@uand to the
fact that he was desighated as Chairman in exammarocedures
during the reporting period, a function which, tesexrts, is normally
assigned by “uncontested administrative practiady @0 examiners
of grade A3 or higher. In his view, this confirnfeat he should have
been given a rating no lower than “good” for thalify of his work.

As regards the section of the report on “Produifiyi the
complainant argues that the minority of the Interdgopeals
Committee were correct in finding that the repatafficer had failed
to apply the Code of Practice. Indeed, the minociycluded that
even a productivity factor of 0.11 could lead tdless than good”
rating rather than an “unsatisfactory” rating, las productivity factor
alone is not a reliable basis for assessing prodiyctHe adds that the
case law cited by the majority on this point is redevant to his case.

The complainant asserts that the assessment @fphtsde was
contradictory and influenced by the assessmenti®fploductivity,
in breach of Circular No. 246. Indeed, he receigerdhting of “less
than good” even though the reporting officer ackleolged in the
corresponding comment that he possessed a gooddevechnical
and legal knowledge. Lastly, concerning the commsamtder the
section “attitude and dealings with others”, he siders them to be
“personal, offensive and speculative” and to lateotivity. In his
view, the reporting officer has not followed thesmmendations of
the majority opinion, since he has not reviewedr#iag given under
this section, or indeed the overall rating, whidhthier demonstrates
his bad faith and bias.

The complainant asks the Tribunal to set asideihgugned
decision and to annul his staff report for the peérirom 1 February
2004 to 30 April 2005. He requests its replacenvéitt a new and
amended staff report with ratings of “good” for fya aptitude,

4
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attitude and dealings with others, and “less thawodf for

productivity and for the overall rating. He alsoquests that “all
subjective negative personal and disparaging reshidsk removed
from the report. He claims moral damages, in an uahdo be
determined by the Tribunal, for injury to his diynias well as costs
in the amount of 4,000 euros.

C. In its reply the EPO indicates that it has treateel complaint
as being directed not only against the impugnedsitet but also
against the outcome of the review exercise, becaussv conciliation
procedure and another internal appeal would notenssnse in the
circumstances. On the merits, it recalls that dop@ance appraisal
is discretionary in nature and, therefore, is sttbje only limited

review. Citing the Tribunal's case law, it stresdést reporting
officers must enjoy freedom of expression and thatTribunal’'s role
is not to replace the reporting officer's assessmath its own.

The defendant argues that the complainant’s refereto
positive results from random checks of his filesthg Directorate
Harmonisation and Quality amongst others, do netlpde a rating of
“less than good” for the quality of his work, whpuat into perspective
with his serious backlog and deficient prioritisatiof work. It also
denies that the reporting officer acted in badhfaihd considers this
allegation to be completely unfounded.

Regarding the complainant’s productivity, the Oigation points
out that, contrary to the minority opinion, the remt test is not
whether, in light of the circumstances, anotherortépg officer
could have come to a different assessment, buthehegiven the
complainant’s productivity factor of 0.11, the rejong officer was
within his discretionary power when he rated hisduorctivity as
“unsatisfactory”. In the EPO’s view, the reportinfficer was fully
within his discretion when he rated a productititgt is 10 per cent of
what is considered normal as “unsatisfactory”. Mwer, as can
be seen from the complainant's amended staff rep@Director and
reporting officer, Mr J., took into account any tfacthat might have
negatively influenced his performance, such asfalce that he was
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frequently on sick leave during the reporting péyiand he offered
him support to overcome the difficulties he enceuved. The
defendant argues that the Tribunal’'s case law ditethe majority
opinion is relevant to the present case in termtheflegal principles
established, even if some of the judgments in questere delivered
at a time when a different method was used to agsesluctivity.

As regards the complainant’s aptitude, the EPOedettiat there
IS a contradiction between the reporting officecesmments and
the rating attributed. It points out that the rejpgy officer used
the conditional tense to convey the idea that dmptainant, given
his long experience, ought to possess a certairwlkdge and
thus aptitude to perform his duties, but that thisot the case. The
rating “less than good” is therefore consistenthwhis assessment.
Further, the Organisation asserts that by asse#issmgomplainant’s
aptitude in light of other sections of the reparamely quality and
productivity, the reporting officer did not breadhe General
guidelines on Reporting. Indeed, it cannot be detiat there is a
link between quality, productivity and aptitudence the first two
elements are constitutive of the third.

Lastly, the defendant rejects the contention thatreformulated
comments in the final version of the report arerépeal, offensive
and speculative”. It argues that these commentsavered by the
great freedom of expression which reporting officerust enjoy, and
it points out that they are necessarily personal.

D. In his rejoinder the complainant presses his plé$es. adds
that the reporting officer failed to implement @utly the President’s
decision by replacing his comments under the sectidtitude and

dealings with others” with equally damaging andséalktatements.
The complainant denies the EPO’s assertion thateperting officer

offered him support, and he requests the Tribupalolttain the
testimony of a former colleague in order to confithe positive

aspects of his work. He also argues that the Iatedppeals

Committee ought to have recommended that he bedadaosts, as it
considered that his appeal should be allowed at Iegatrt.
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E. Inits surrejoinder the EPO maintains its positiofiull. It points
out that the witness cited by the complainant h@sdy been heard in
the internal appeal proceedings, and it asks titmuial to order that
the complainant bear his costs.

CONSIDERATIONS

1. By a letter dated 25 January 2010 the complainaas w
informed that the President of the Office had deditb endorse the
Internal Appeals Committee’s majority opinion redjag his appeal
against his staff report for the period from 1 Fesloy 2004 to 30 April
2005. Therefore his staff report would be refetvadk to his reporting
officer in order to review the comments concerrtimg complainant’s
attitude to work and dealings with others and, pp@priate, to
modify the rating attributed for attitude to workdadealings with
others and the overall rating accordingly. The claimant received an
amended staff report on 19 April 2010, in which tdoenments under
attitude to work and dealings with others were rfiedj although
the ratings remained the same. In his third compl&ie impugns the
President’s decision to endorse the majority ominias well as the
amended staff report.

2. Amongst his claims, which are set out under B aptive
complainant initially asked the Tribunal to be dgegha three-month
extension to provide the translations of the Gernatuments
appended to his complaint, as required by the Roflehe Tribunal.
The Tribunal notes that this claim has been satisdis the complainant
has already been granted the necessary extenseetandance with
Article 14 of the Rules.

3. According to the Tribunal’'s case law, issues raisgdtaff
reports “are discretionary and the Tribunal wilt aside or amend a
report only if there is a formal or procedural flaavmistake of fact or
law, or neglect of some material fact, or misuseawathority, or an
obviously wrong inference from the evidence. Thosteria are the
more stringent because the EPO has a procedumeifmiliation on
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staff reports and the Service Regulations entifieials to appeal to a
joint body whose members are directly familiar witie workings of
the Office.” (See Judgment 1688, under 5, and aistgments 806,
under 15, and 1144, under 7.) It is clear from tase law that
the Tribunal will not interfere with the discretiamy assessment of the
decision-maker unless there is a reviewable error.

4. With regard to “quality”, the complainant invoke® i
particular a violation of Circular No. 246 as thispect of performance
was not evaluated in isolation but instead was ¢oetb with his
productivity. The Tribunal is of the opinion thatiajity can also
encompass efficiency. In that sense it was opetthéo Office to
evaluate the complainant’'s quality of work also aadng to his
ability to meet deadlines. Therefore, the rating‘leés than good”
does not violate Circular No. 246.

5. As to the “unsatisfactory” rating for his “produaty”, the
complainant relies on the method of analysis umadtert by the
minority of the Internal Appeals Committee. As teporting officer
took into account the complainant’'s sick leave, vesll as the
breakdown of assignments, there is no reviewalnte eoncerning the
application of applicable regulations.

6. Contrary to the complainant’s assertion, the contsen
concerning “aptitude” do not contradict the ratitgss than good”.
Essentially, the comments state that, considerireg domplainant’s
seniority and experience, he should have a celtail of technical
and legal knowledge but as he is unable to apply his work, the
reporting officer considers that the complainargfsgitude therefore
cannot be evaluated higher than the rating “leas good”.

7. With regard to attitude to work and dealings withess, the
complainant calls into question whether the repgrifficer adhered
to the President’'s instructions to follow the Imar Appeals
Committee’s majority opinion. He asserts that iadt@f following
the Committee’s opinion the reporting officer mgreéworded the
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comments without changing their substance. Theinigcomments
under “attitude and dealings with others” statefihe¢ complainant
is polite and friendly. He is usually on good termwith his colleagues
and his manager. On the other hand, because ofraberring
organisational problem mentioned above, he givestliside world a
poor impression of the Office. In addition, his wéow productivity,
which is known to many colleagues, gives a very admple
and could have a damaging effect on their motivati®he amended
version reads as follows: “The complainant is otihd friendly. He
is usually on good terms with his colleagues argdrhanager. The
delays incurred by the complainant contribute, ioahove average
extent, to the accumulation of arrears, which mm &xpose the Office
to negative comments from outside. In addition,dhasv productivity
is known to many colleagues and gives a bad exathflke Internal
Appeals Committee considered that the complainanidc not be
accused in the comments of projecting a negativagemof the
Office to the outside world, nor could he be acdusé having a
demotivating influence on his colleagues, as thas wot his intention
either and there was no proof that such negatimeeguences flowed
from his unsatisfactory performance. The Commitits® underlined
that the reporting officer chose to express his roemt in the
conditional tense, so that it cannot as a mattefact be even
established if this detrimental impact could adiubke determined at
all. Therefore, it recommended deleting the se@mdithird sentences
of this comment or that they be “replaced by anotterding”.

8. The Tribunal notes that the majority opinion focusen
the idea that the complainant could not be accudeprojecting a
negative image of the Office to the outside workdtiae comments
cannot include unprovable ideas such as speculativegther or not
the complainant had a “demotivating influence oa bolleagues”.
That opinion is followed by the advice to cut oilmetlast two
sentences completely, or to reword them. As thaiopispecifies that
the sentences can be “replaced by another wordind’not that they

! Registry’s translation from a French original.
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must be completely rewritten to express anothemmegathe Tribunal
interprets that to mean that as long as the infti@ objections are
met (that the comment must not reflect the ide& tthe complainant
is directly to blame for the projection of a negatimage of the
Office to the outside world, nor the idea that fzes la demotivating
influence on his colleagues), the reporting offibess remained true
to the recommendations of the Committee. Considetins, the
reworded comment is in keeping with the majorityinign of the
Internal Appeals Committee. Furthermore, as thst four ratings and
associated comments stand, there is no reasohddoverall rating”
to be changed. The Tribunal finds that no elemestlieen presented
to prove that the reporting officer drafted theawpwith bias or bad
faith.

9. As the final staff report stands in its entiretigete are no
grounds for awarding moral damages. Given thatptfexious staff
report was considered unlawful in part by the InéérAppeals
Committee, as endorsed by the President of the&fthe Tribunal
awards costs in the amount of 800 euros for theptaimant’s internal
appeal.

DECISION
For the above reasons,

1. The EPO shall pay the complainant 800 euros insctust the
internal appeal.

2. The complaint is otherwise dismissed.
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In witness of this judgment, adopted on 2 May 20W8,Giuseppe
Barbagallo, Presiding Judge of the Tribunal fos ttdse, Ms Dolores
M. Hansen, Judge, and Mr Michael F. Moore, Judmgm below, as
do |, Catherine Comtet, Registrar.

Delivered in public in Geneva on 4 July 2013.
Giuseppe Barbagallo
Dolores M. Hansen

Michael F. Moore
Catherine Comtet
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