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Registry’s translatior
the French text alone
being authoritative.

115th Session Judgment No. 3224

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Ms C. D'A. agstin
the International Organization for Migration (IOMh 1 April 2011
and corrected on 28 April, the Organization’s repfy8 July, the
complainant’s rejoinder of 7 October and IOM’s sjpder of
12 December 2011;

Considering Article Il, paragraph 5, of the Statote¢he Tribunal,

Having examined the written submissions and decided to
order hearings, for which neither party has applied

Considering that the facts of the case and thedjsiga may be
summed up as follows:

A. The complainant, who has dual Italian and Uruguayaionality,
was born in 1970. She joined IOM in June 2001. Hgvinitially
been employed on a special temporary contract eeri typist in
the Spanish section of the Translation Servicehiwithe External
Relations Department, on 1 July 2002 she was giaatéixed-term
contract. On 1 November 2008 she received a regolaract. At the
material time she was working as a secretary ateg&4 and was still
assigned to the above-mentioned section.
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In the night of 18 to 19 October 2009 the complaitkahome
was ravaged by fire. She returned to work aftek deave on
9 November. That day her supervisor held a meaeiiitly her and
then sent her an e-mail “to clarify some profesaidasues and put
them into perspective”, in which she pointed ouwtt tthe had already
drawn the complainant’s attention to a “deterianatin the quality of
[her] work, [but] to little effect” and that the amnt of time the
complainant was devoting to her personal probleras distracting
her from her work. She made several recommendationshe
complainant, one of which was that she should appdy checking,
cross-checking and rereading procedures which fdrmpart of
the work of transcribing and preparing translatjoirs order to
reduce omissions, mistakes, inconsistences, etar as possible. She
stressed that, although the various points mendiame¢he e-mail had
already been raised with the complainant, owinghi® worsening
situation she had been obliged to refer the maiberher own
supervisor. Lastly, she suggested that the situatimuld be reviewed
in 30 days’ time. One month later two meetings wérerefore
held between the complainant, her supervisor aadihector of the
External Relations Department. The complainantfsestuisor was on
leave from 18 December 2009 to 14 January 2010.cBheplainant
was absent from 25 January to 5 February.

On 8 February 2010 the Director of the Human Ressmur
Management Department wrote to the complainaningtahat, over
the previous months, the quality of her work and lkenduct
towards her colleagues and supervisors had not expéctations
and that no improvement had been discerned sinceerilger.
Noting that the Organization was unable to offer héiernative
employment, he informed her that her appointmens vibeing
terminated on the grounds of unsatisfactory seriiceccordance
with Regulation 9.2.1(d) of the Staff Regulatiomsl &Staff Rules for
Employees at Geneva, that she was entitled tandrtation indemnity
and that she would receive three months’ salafiein of notice. On
1 April the complainant asked him to review thisid®n. As no
action was taken on this request, the complainefietrned the matter
to the Joint Administrative Review Board on 27 Mayits report of
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10 December 2010 the Board recommended that theabppould be
dismissed as unfounded, although it considered witweking in the

Spanish translation section — which was possibfjewstaffed — called
for above-average performance and that, in viewthef events in

October 2009, the complainant could have beeneaiffenore time to
improve her performance. By a letter of 14 Decen@t0, which

constitutes the impugned decision, the complaina® informed that
the Director General had decided to endorse the rdBoa
recommendation.

B. The complainant first submits that her service nexger assessed
either before or after 9 November 2009 and thahese circumstances,
there is no valid reason for the decision to dismiser for
unsatisfactory service, which must therefore beasale. While she
acknowledges that she might have made some mistshesxplains
that she had “neither the status, nor the qualifina for correcting
and editing” and that her supervisor had showndnéy “some small
oversights or sometimes some omissions”. In thiseotion, relying
on the terms of General Bulletin No. 2034 of 15iAp008, she points
out that the decision to grant her a regular cahiraNovember 2008
meant that her performance in previous years hat katisfactory.
She also considers that 30 days was too shortiedder reappraising
the situation and asserts that, at the two meetm@ecember 2009,
she had no opportunity to say anything about hiéissknd that no
proof of the unsatisfactory nature of her serviasviurnished. She
adds that she had not been set any precise olgeatid, in this
connection, she refers to Tribunal Judgment 2414.

The complainant further submits that, although sepervisor
sent her numerous e-mails, she was unable to datgctvarning in
them because of their courteous tone. She sayshbalid not receive
any explicit warning before 9 November 2009 and Hiee was never
advised that she might be dismissed for unsatsfiaservice.

Lastly, the complainant contends that her supenasd the Joint
Administrative Review Board were biased againstdmel offers some
examples in support of this contention.
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The complainant seeks the setting aside of thesibes of
8 February and 14 December 2010, reinstatementaatndnsfer to
another service. She also requests that the “assassnechanisms”
be applied for 2010 and 2011, with feasible objegibeing set, and
that an investigation be launched into her super\@sconduct. She
claims damages for moral and professional injurgl an award of
costs.

C. Inits reply IOM states that the complainant’'s perfiance was
“constantly and continually” assessed by her supervboth orally
and in writing. It considers that she was warnedadnd time that her
service was unsatisfactory and in need of improvemie explains
that some incidents in September and October 288@bined with
the lack of any improvement, led to the meeting@ddovember and
to the sending of the e-mail of that date in whiod complainant was
set specific objectives and which, as the Joint iistrative Review
Board noted, could be understood to be a final imgrnt adds that,
in accordance with Rule 9.211 of the Staff Regatati and Staff
Rules for Employees at Geneva, she was given 38 ttaymprove
her performance which, in the circumstances of ¢hse, cannot
be regarded as too short a period. Neverthelessheatmeetings
in December 2009, she denied any wrongdoing andptadoa
provocative attitude which rendered any discussiaintually
impossible. She was then given more time, but toawail. The
Organization infers from the foregoing that, by Beaber 2009, the
complainant must have realised how serious heat#itu was and she
could not have been unaware that an unsatisfaegsgssment of her
work would lead to the termination of her appointtneespecially as
Judgment 1583 specifies that a warning need notatorexpress
mention of the risk of termination if performanased not improve.

The Organization explains that, as the Spanislslatian section
has a heavy workload and is under considerablespresit cannot
function if one of the two people assigned to iesimot do their job
properly. In IOM’s opinion, the complainant’s wolnlad been deemed
substandard since the beginning of 2008 and shexdtaproved the
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contrary. The Organization submits that she mad®use mistakes
when processing translations, bypassed her supesvis for which
she received a warning in February 2008 — and eghadministrative
procedures.

IOM considers that the complainant’s supervisor eligrything
possible to help her subordinate to improve and hlea assessment
was not biased, a fact which was confirmed by dwet Administrative
Review Board. It points out that the Board was a&dhe opinion
that the decision to terminate the complainantjsoapment complied
with Staff Regulation 9.2. Lastly, it explains thie complainant’s
insufficient knowledge of English limited the pdshiies of reassigning
her.

D. In her rejoinder the complainant reiterates hemargnts. She
contends that the warning she received in Febra@f8 cannot be
regarded as evidence of her unsatisfactory sersicege a few months
later she was given a regular contract. In her yiegr discussions
with her supervisor were no substitute for a gemuassessment
procedure.

E. In its surrejoinder IOM maintains its positionclintends that the
decision to give the complainant a regular contiswd be seen as an
example of the many attempts to help her to imphmreperformance.

CONSIDERATIONS

1. The complainant, who joined IOM in June 2001 adeakc
typist, was granted a regular contract on 1 Noven#@®8. At the
material time she was working as a secretary adeg@.4 in the
Spanish translation section of the External RatatiDepartment.

2. In the night of 18 to 19 October 2009 her home wasged
by fire. As her doctor placed her on sick leaves sid not return
to work until 9 November 2009. That day, after itadkto her about
her performance and her conduct at work, her sigmrgent her an
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e-mail in which she made several recommendatiayerdéng various
aspects of her work. This e-mail ended as follows:
“None of the points that | have just made are nasvthey form part of
your work and we have already talked about them it very reason, in

view of the recurrent nature of the problems arewlorsening situation,
| have felt obliged to inform my supervisor abdugn.

As always, | am ready to discuss the matter [andbpen to any proposal
which might help to improve our work or solve anlgems. In these
circumstances, | propose that we review the sitndti 30 days.”

3. One month later the complainant and her supervisor
met with the director of the above-mentioned depart on two
occasions. According to IOM, the purpose of thegetings was to
take stock of the complainant’s progress, but theged without the
parties being able to “agree on [her] level of parfance, or to find a
satisfactory solution for working together in theure”.

4. Having been notified by a letter of 8 February 2Qmhat
her appointment was being terminated on the groohdgasatisfactory
service in accordance with Regulation 9.2.1(dhef $taff Regulations
and Staff Rules for Employees at Geneva and tlaistuld receive,
inter alia, three months’ salary in lieu of notidke complainant
initiated internal appeal proceedings. She wasrinéal by a letter of
14 December 2010 that the Director General had reedathe Joint
Administrative Review Board's recommendation thar happeal
should be dismissed as unfounded. That is the idacismpugned
before the Tribunal.

5. The complainant submits, in substance, that thésidecto
terminate her appointment for unsatisfactory serwas not preceded
by a proper warning and that it does not rest amfulreasons,
because her work was never assessed. She alsodothat she was
the victim of bias.

She seeks the setting aside of the decisions oéBukry and
14 December 2010, reinstatement and a transfenather service.
She also requests that the “assessment mechanimmapplied for
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2010 and 2011, the opening of an investigation o supervisor’'s
conduct, damages for the injury suffered and arréwacosts.

6. The Organization considers that the complaint aaigdless.
It provides some examples to demonstrate that traditg of the
complainant’s work, which was “constantly and counélly” assessed,
had been deemed unsatisfactory since the beginoing008. It
states that the complainant's behaviour towardscdoieagues and
external collaborators “left something to be dekbirend stresses that
in February 2008 the complainant had received anwgrabout
bypassing her supervisor.

Moreover, the Organization argues that on sevecaasions
the complainant received a written warning that kervice was
regarded as unsatisfactory. It explains that ste® &lad several
meetings with her supervisor, in the course of Whtbe latter
“proposed various solutions to remedy the repeatarttcomings in
the quality of [her] work”, but that it deterioratestill further in
September and October 2009. It states that on Sember 2009
the complainant’s supervisor “assessed the work @mdessional
conduct” of her subordinate and that, with the agrent of the
Director of the External Relations Department, shen sent her
an “official written warning”. As the complainantjgerformance did
not improve within the 30 days granted in this “miag”, her
appointment was terminated for unsatisfactory setvi

7. The Tribunal recalls that a staff member whoseiserg not
considered satisfactory is entitled to be informmed timely manner
as to the unsatisfactory aspects of his or hericggrgo as to be in a
position to remedy the situation, and to have dhjes set in advance.
It also recalls that an organisation cannot baseduerse decision
on a staff member’s unsatisfactory performancelifas not complied
with the rules governing the evaluation of thatfpenance. Except
in a case of manifest error, the Tribunal will aibstitute its own
assessment of a staff member’'s services for thah@efcompetent
bodies of an international organisation. Nevertglesuch an
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assessment must be made in full knowledge of tbts,fand the
considerations on which it is based must be aceusad properly
established (see Judgments 3070, under 9, 2468y d6d and 2414,
under 23 and 24).

8. In the instant case, the Tribunal notes, on thehamal, that
it would have been more appropriate to deal withittsubordination
of which the complainant is accused by means ofisgiginary
measure, which could have been imposed only aftkd disciplinary
proceedings and, on the other hand, that the estdém the file
does not show, as it did in another dispute betwisM and a
staff member (see Judgment 2274), that the conaiti;n work
was evaluated in compliance with the applicablesulncluding the
instruction concerning the Performance Developn@ystem, and
with the requirements of the case law. No assessiman, duly filled
out and signed by the complainant and her supesyidtas been
produced in order to prove that an objective, ashsgal evaluation
procedure took place. The Organization’s explanatir this breach
of its duty cannot be accepted. In particular, fiw that, because the
Spanish translation section consisted of only teopte, the problems
were ‘immediately tackled orally”, was not a vali@ason for
depriving the complainant of an assessment perfrimeccordance
with the applicable rules, in breach of the priteigf equal treatment.

9. Moreover, the Tribunal notes that the e-mail of ®&&mber
2009, which the Organization describes as an ‘iaffiavritten
warning”, in fact merely proposes a review of thwaion after
30 days, without setting the complainant any pee@bjectives or
providing her with a sufficiently clear indicatidhat her performance
was so gquestionable that she was likely to have dpgointment
terminated.

10. It follows from the foregoing that, since the regumnents of
the case law regarding the termination of a cohfiacunsatisfactory
service were not met, the decisions of 8 Februady B4 December
2010 must be set aside.
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11. The complainant requests her reinstatement witthia t
Organization. The Tribunal considers that, in vigwhe circumstances
of the case and the fact that since 1 November #@®&omplainant
had held a regular contract which had been gramretthe strength of
her performance, this request is justified. It vtflerefore order this
reinstatement, with all the legal consequencedyams the date on
which her contract was terminated.

12. The complainant contends that she has been thienvaft
bias and requests damages for the moral and pi@fessinjury
which, she says, stems from the “disproportionagatinent which
culminated in the termination of [her] contracteafeight years of
service and which deeply affected [her]”.

The Tribunal will not accept the latter plea, whigh not
corroborated by any tangible evidence. Howeveoisiders that,
bearing in mind the circumstances and the unlawhture of her
termination, the complainant suffered moral injurich must be
redressed by the award of 10,000 Swiss francsrnpeasation.

13. Since the complainant must be reinstated withledl legal
consequences, the Tribunal sees no need to gnaothe claims.

14. As she succeeds for the most part, the complaisamttitled
to costs in the amount of 5,000 francs.

DECISION

For the above reasons,

1. The decisions of 14 December 2010 and 8 Februal9 26e set
aside.

2. IOM shall reinstate the complainant as stated utifleabove.

3. It shall pay her 10,000 Swiss francs in compensaf@ the
moral injury suffered.
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4. It shall also pay her costs in the amount of 5 f80cs.

5. All other claims are dismissed.

In witness of this judgment, adopted on 26 ApriL20Mr Seydou Ba,
President of the Tribunal, Mr Claude Rouiller, Jadgnd Mr Patrick
Frydman, Judge, sign below, as do |, Catherine €prRegistrar.

Delivered in public in Geneva on 4 July 2013.
Seydou Ba
Claude Rouiller

Patrick Frydman
Catherine Comtet
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