Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

115th Session Judgment No. 3216

THE ADMINISTRATIVE TRIBUNAL,

Considering the sixth complaint filed by Ms R. Mgainst
the International Labour Organization (ILO) on 1%nd 2010
and corrected on 29 June, the Organization’s replyy October,
the complainant’s rejoinder of 4 November 2010 ahd ILO’s
surrejoinder of 20 January 2011;

Considering Article Il, paragraph 1, of the Statote¢he Tribunal,

Having examined the written submissions and decided to
order hearings, for which neither party has applied

Considering that the facts of the case and thedjsiga may be
summed up as follows:

A. Relevant facts concerning the background to thimptaint
can be found under A in Judgments 3064 and 306%¢hwiealt
with the complainant’s third and fourth complaintsspectively. The
complainant is a former official of the Internatah.abour Office, the
ILO’s secretariat, who retired on 31 October 2009reaching the
statutory retirement age. At the material time slas employed as a
translator at grade P.3 in the German Sectioneffiicial Relations
and Documentation Branch.
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On 22 November 2007 the complainant was given by he
supervisor, Mr B., a draft version of her perform@nappraisal
for the period from 1 August 2005 to 31 July 20@vawn up on
the simplified form provided for in Circular No. $1Series 6. She
contested this appraisal, and in due course it sudsnitted to the
Reports Board, which requested in July 2008 thag¢\& appraisal be
completed in long form and that samples of the damant’s work
during the reporting period be provided so that iadependent
assessment by a third party could be arrangedast stipulated that
the complainant should be given the opportunitgdafirm that the
selected samples were representative of her worth&period under
review. The Reports Board also recommended thatdmeplainant
and her supervisor enter into a dialogue to distussontents of the
new performance appraisal in the presence of aseptative of the
Human Resources Development Department (HRD) oMédiator.
On 25 September 2008, following a series of mestimyolving
Mr B., a legal officer from HRD and the Mediatohet complainant
was provided with a finalised long-form performanappraisal,
signed by her supervisor, which she again contested

On 27 March 2009 the Reports Board decided to stqae
independent assessment of the complainant’'s wdidrdeeviewing
the new appraisal. On 1 June she received the cataroéthe Board,
dated 28 May, along with a copy of the indepen@ssessment of her
work provided by two revisers from the German Thaimsn Section
of the United Nations in New York. The Board comfgd that “some
attention was needed by [the complainant] to imjprgskills” and
encouraged her “to take note of the feedback froenihdependent
assessment”.

On 8 June 2009 the complainant submitted a grievanddRD
under Article 13.2 of the Staff Regulations, in ethishe requested
that the disputed performance appraisal be set asid that a new
one be drawn up. These requests were rejected @ctiiber by the
Director of HRD, and on 19 October the complaineeferred the
matter to the Joint Advisory Appeals Board. In Jagu2010 the
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Director of HRD submitted to the Board a reportaminvestigation
into allegations of harassment which the compléinaad made
against her supervisor in the context of an eagmvance, on the
basis that it might be of relevance in the pres=de. The Board
unanimously concluded in its report dated 12 Felyr2@10 that the
assessment procedure had been carried out in @mopliwith the
adversarial principle and in a transparent manmed that the
disputed performance appraisal should thereforedst@onsequently,
it recommended that the complainant’s grievancerdjected as
groundless. By a letter dated 16 March 2010 theciiee Director of
the Management and Administration Sector provideddomplainant
with a copy of the Board’s report and informed tieat, on the basis
of the Board’s unanimous recommendation, the DireGeneral had
decided to reject her grievance as groundless. iBhtlite impugned
decision.

B. The complainant contests her performance apprdmalits
content and also on the basis of what she considdve procedural
flaws. Citing Judgment 2468, in which the Triburmald that the
“procedures used to assess the performance ofatienal civil
servants must be both transparent and adversasted” contends that
this principle was not respected in her case. hiqudar, she asserts
that Mr B. did not initiate any discussion concamifurther
assignments or objectives for the development ofwark prior to
issuing her performance appraisal on 22 Novemb@v 2 breach of
the Guidelines for Completion of Performance Apgais. Moreover,
during the entire period under review, he nevematbher revised
versions of her translations or provided her witimments on them,
so that the appraisal came as a surprise to héchwalgain is contrary
to the Guidelines. Indeed, she had received sepesiiive comments
from other sources concerning the quality of herkwo

She points out that, according to his job desaiptiher
supervisor, as a translator/reviser at grade Pd&s expected “to
provide leadership, to motivate and train staffd am provide
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authoritative advice and guidance on technical gmodedural aspects
relating to work”, and that as a translator at gr&i3 she had a right
to expect guidance from her supervisor. She retiadls despite his
undertaking in the performance appraisal of 22 Mdyer 2007 to
“support [her] in undertaking relevant further tiaig and to actively
engage in a dialogue with [him]”, Mr B. took no iact to further
either of these objectives, and it was only atittigative of the HRD
Legal Officer in September 2008 that any dialogas witiated.

With respect to the content of her performance aipgl, the
complainant contends that she was not assesseleobasis of her
own P.3 job description, and she considers thatldregguage skills
(in English and French), which had previously besmaluated as
excellent, were not fairly assessed by Mr B. Shehamsises that her
supervisor had formerly worked as a translatortlier United Nations
in New York, and she submits that his appraisahef work did not
take into account the fact that she came from fereifit professional
background and had a different writing style.

The complainant contends that the independent steses of
her work was marred by a lack of transparency,tasas unclear
to her which texts, of those agreed between her Mnd., had
been submitted, and whether the full texts werarsiiéd, or simply
extracts thereof. She argues that the “extremelgf l@valuations”
by the external assessors are “very general’, hatlthe “approach
chosen by the two assessors is opaque and revialk af objective
criteria”.

She deplores the fact that, in the context of hegrihal appeal,
she was not given an opportunity to comment onitlestigation
report concerning her allegations of harassmentictwithe Joint
Advisory Appeals Board took into account in itsidetations; she
adds that she has filed a complaint with the Tri#buchallenging
the decision of the Director-General based onrtart.

Lastly, the complainant asserts that the criticisinthe quality
and style of her work began only after she filegtiavance in February
2007 for “unfair treatment and discrimination”. Steguests that the
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impugned decision be set aside, and she seeks ard a¥ moral
damages as well as costs.

C. In its reply the ILO recalls that, according to tbase law, the

appraisal of an official’s performance lies withits discretionary

authority and that, consequently, the Tribunal wét aside or amend
an appraisal report only on limited grounds.

Regarding the alleged absence of feedback from the
complainant’s supervisor during the period underen® and the lack
of dialogue between them prior to the preparatibthe performance
appraisal, the Organization points out that thairking relationship
had been poor for some time, and that Mr B.'s dppls of the
complainant’s work had always been a source oflicbngo that the
contested performance appraisal could hardly haweecas a surprise
to her. Indeed, in a previous grievance the complai herself
highlighted the history of their difficult workingelations. It is for this
reason that the Office provided the Joint AdvisAppeals Board with
the report of the investigation into her allegatioof harassment.
Furthermore, the complainant had been informeddivaace that the
investigation report would be shared with the Baarthe context of
the grievance concerning her performance appraisal, she could
therefore have submitted her comments on the mattee Board.

The Organization states that Mr B. has confirmed tie invited
the complainant to meet with him to discuss his wamts in the
preparation of her performance appraisal in Noven20®7, but that
she refused to do so. Nor was this the first tilveg he had tried to
provide feedback on the complainant’s work. Howewarer time
he became discouraged as a result of the comptarattitude. The
defendant emphasises that it “cannot enforce atrwmtisze dialogue
in the absence of good will and cooperation on plagt of the
individuals involved”.

The ILO asserts that it used its best efforts yotdr resolve the
lack of dialogue and communication between the damant and
her supervisor through the involvement of HRD amel Mediator. It
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considers that the Reports Board properly disclibitgeresponsibility

towards the complainant by requiring that the pentnce appraisal
be conducted in accordance with the establishedefines and

by making the explicit request that both the cormalat and her
supervisor make efforts to engage in dialogue, ibutotes with

regret that it was in fact the HRD Legal Officer avinitiated the

process, rather than the complainant or her sugmtvit emphasises
that the Reports Board verified Mr B.'s comments rfgguesting

samples of the complainant’s work for an indepehdesessment.
The complainant acknowledged both in the intermatg@edings and
in the present complaint that she saw and signesetsamples prior
to their submission to the Reports Board. The ezgisn New York

were asked for an evaluation of the overall quabfythe work

samples, taking into account the fact that they beeh produced by
an official at grade P.3, and to comment on whethercorrections
made by the supervisor were necessary.

Concerning the complainant’'s allegation that thaicgsm of
her work was linked to her filing of a grievance February 2007
for unfair treatment and discrimination, the def@mdnotes that the
critical comments concerning her work had begurg lbefore 2007
and came not only from Mr B. but also from her poeg supervisor.
The complainant herself acknowledged this in thieevgince she
submitted in February 2007. Lastly, regarding thet that Mr B. had
formerly worked for the German Translation Sectanthe United
Nations in New York, it points out that this was Y&ars before the
filing of her grievance.

D. In her rejoinder the complainant submits that, by informing
her that it had decided to accept the investigatieport for
consideration, the Joint Advisory Appeals Boardroleg her of an
opportunity to provide her comments. She denies deiendant’s
assertion, based entirely on the word of Mr B.t tha invited her
to meet with him to discuss his draft commentsriythe preparation
of her appraisal in November 2007. She underlihes, tduring the
period under review, Mr B. did not show her anyttexth his
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corrections, and she emphasises that her prograsshindered as a
result.

Regarding the independent assessment of her wdrg, t
complainant contends that the documentation provdennex to the
Office’s reply shows that, as she had suspectedsingervisor had
indeed submitted for external evaluation only pag@#aining errors,
rather than the entire texts of her translationshér view, it was
not possible to form an objective view of her parfance on the basis
of this material. The complainant also disputes @rganization’s
contention that her work had been criticised by Bir and her
previous supervisor long before 2007.

E. In its surrejoinder the Organization maintains [ssition. It
submits that, even if Mr B. did not invite the cdaipant to discuss
the draft appraisal report, in any case such ar prieeting is not
mandatory since it is envisaged neither in thefRagulations nor in
any other internal rules. Futhermore, the Guidslireferred to by the
complainant are only indicative and do not consditbinding rules.
Regarding the independent assessment, the Adraitastr argues
that, regardless of whether or not the complaiauat Mr B. agreed
on a complete set of documents, or on a set of Issmihe 50 pages
provided to the independent assessors were sulfficeeallow them
to form an objective view of the quality of the golainant’s work.
It maintains that Mr B. had also made critical coamts in the
previous appraisal report, but explains that themsements had been
withdrawn from the final version following discusss with the
Mediator.

CONSIDERATIONS

1. This complaint is one of three interrelated compkaifiled
by the complainant. The relevant background facy ime found in
Judgments 3064 and 3065. The complaint now befogeTribunal
concerns a grievance the complainant submittedeaoint Advisory
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Appeals Board regarding her performance appraisalttfe period

from 1 August 2005 to 31 July 2007. By a letted6fMarch 2010 she
was informed that, on the unanimous recommendatfaine Board,

the Director-General had dismissed the appeal.

2.  The complainant claims that the Board relied onrdzort
of the independent investigation into her allegatiof harassment by
her supervisor without giving her an opportunity respond to its
contents.

3. In relation to the performance appraisal, the camngint
advances the same arguments she put forward biéferBoard. In
particular, she submits that as she did not recaifticient feedback
from her supervisor during the relevant period, sfas not given an
opportunity to improve and that her supervisor'®massessment of
her performance was retaliation for the grievareelsad filed against
him for harassment. She also disputes the methsels to assess her
performance.

4. The determinative issue is whether the Joint Adyiso
Appeals Board improperly relied on the investigaticeport. The
Organization asserts that the complainant was atetethe report
had been submitted to the Board in the grievanoegading giving
rise to this complaint (Case No. 156) and had apodpnity to
provide comments. In support of this assertioppints to the letter of
15 January 2010 from the Executive Director of tManagement
and Administration Sector advising the complainainthe Director-
General’s decision (impugned in the case leadingutigment 3065)
that the complainant’s allegations of harassmenevgeoundless. A
copy of the investigation report was enclosed Withletter. The letter
relevantly states:

“Furthermore, the Office intends to forward a capythe investigation

report to the [Joint Advisory Appeals Board] in ttentext of the Board’s
examination of your grievance in Case No. 156.”

" Registry’s translation from a French original.
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5. Contrary to the Organization’s assertion, this dowsd
state that the report has been submitted to thedBdRather, it
indicates that the Office intends to do so. In ¢hescumstances, it
was reasonable for the complainant to wait to $ethd intention
materialised before making any comments.

6. However, despite this statement, the Office hacaaly
submitted the report to the Board on 6 January 281fuindamental
principle of the adversarial process is the righkhnow and have an
opportunity to respond to the evidence adducecbypposing party
(see Judgments 1815, under 5, and 2700, underpdn teceipt of
the report, the Board, which ultimately relied upighwas obliged
to advise the complainant of the receipt of nhewdence and give
her an opportunity to respond before taking it ictnsideration.
The Director-General’'s decision is tainted by tleeptance of the
recommendation stemming from the fatally flawed ceexing of
the Joint Advisory Appeals Board and will be setdes In the
circumstances, a consideration of the complaingsigas in relation
to her performance appraisal is unnecessary. Thmaplainant is
entitled to moral damages for the flawed procesghen amount of
5,000 Swiss francs and costs in the amount of 1fj@0@s.

DECISION

For the above reasons,
1. The Director-General’'s decision of 16 March 2018dataside.

2. The Organization shall pay the complainant morahalges in the
amount of 5,000 Swiss francs.

3. It shall also pay her costs in the amount of 1,080cs.

4. All other claims are dismissed.
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In witness of this judgment, adopted on 2 May 20W8,Giuseppe
Barbagallo, Presiding Judge of the Tribunal fos ttdse, Ms Dolores
M. Hansen, Judge, and Mr Michael F. Moore, Judmgm below, as
do |, Catherine Comtet, Registrar.

Delivered in public in Geneva on 4 July 2013.
Giuseppe Barbagallo
Dolores M. Hansen

Michael F. Moore
Catherine Comtet
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