Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

115th Session Judgment No. 3215

THE ADMINISTRATIVE TRIBUNAL,

Considering the second complaint filed by Ms H. against
the International Atomic Energy Agency (IAEA) on Bpril 2011
and corrected on 1 July, the Agency’s reply of 1&ober 2011, the
complainant’s rejoinder of 23 January 2012 and 1A&EA's
surrejoinder of 30 April 2012;

Considering Articles Il, paragraph 5, and VII oétBtatute of the
Tribunal;

Having examined the written submissions and decided to
order hearings, for which neither party has applied

Considering that the facts of the case and thedplga may be
summed up as follows:

A. Facts relevant to this case are to be found in rhedt) 3188,
delivered on 6 February 2013, concerning the comgphd's first

complaint. Suffice it to recall that the complaihawho joined the
IAEA in 1984 as a Clerk/Typist at level G-4, heldriwus positions
before being assigned to the G-5 position of Progna Management
Assistant in the Department of Technical Coopernatio June 2009.
She suffered three back injuries in December 26@Rhruary 2005
and April 2008, which were found to have been serimcurred.
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On 16 June 2009 she wrote to the Director of theisizin of
Human Resources (MTHR) indicating that she had ldgeel deep
depression and burnout syndrome following her serncurred
back injuries, the Agency’s lack of action to fihdr a suitable work
assignment and harassment. She stated that slieed@adn sick leave
since February in an attempt to “protect” herdalt, was willing to go
back to work to perform duties commensurate withdimlities, skills
and state of health. However, she held the IAEAeasible for her
“physical damage and psychological problem”. Sise gkve detailed
examples of actions, which in her view, showed s had been
harassed and humiliated since early 2003. Refetongppendix D
to the Staff Regulations and Staff Rules estabighihe “Rules
Governing Compensation in the Event of Death, injor lliness
Attributable to the Performance of Official Dutieshe requested that
the costs of her “physical and psychiatric treatthée met by the
Agency. Her request for compensation was subselguesierred to
the Joint Advisory Board on Compensation ClaimsBa£).

By a memorandum of 26 November 2009 she was infdrme
that the Director General, on a recommendatiorhef JABCC, had
decided inter alia to reimburse her medical expgnseluding the
costs of her psychiatric treatment, as they welata® to her service-
incurred back injuries and to the pain caused lggahinjuries. He
nevertheless emphasised that his decision was asedbon her
allegations of harassment, which he considerectantsubstantiated.
He added with respect to future claims that sheulshgubmit in
advance a clear treatment plan from her physicianotider to
enable the JABCC to review it prior to her underigkthe treatment.
On 22 January 2010 the complainant wrote to theddar General
contesting in particular his refusal to compenshtr for past
and future pain and suffering, and for the “dev@sgaeffect” the
Agency’'s “negligence/harassment” had on her lifel @areer. She
asserted that her burnout and depression weralatsto harassment,
and she asked him to withdraw the requirement shat submit a
clear treatment plan to the JABCC in advance.
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By a letter of 4 March 2010 the Director Generdbimed the
complainant that he did not consider her memorand@rh6 June
2009 to be a report of alleged misconduct withie theaning of
Appendix G to the Staff Regulations and Staff Ruwleacerning the
procedures to be followed in the event of repor@dconduct, but
a request for review of an administrative decisias, foreseen in
Staff Rule 12.01.1(D)(1). He stated that he mairgdihis decision of
26 November on the ground inter alia that Appemdlitid not provide
for compensation for pain and suffering, eithert pasuture. He added
that she was not asked to seek advance approwvatitii® JABCC with
respect to her medical treatment but merely toigeinformation on
the proposed treatment and expenses when knowgchwmifact she
had done in January 2010. On 18 March 2010 the leongmt filed an
appeal with the Joint Appeals Board (JAB) challaggihe decisions
contained in the Director General's letter of 4 ktar

On 24 March she wrote again to the Director Geneeédrring to
Staff Rule 12.01.1(D) and requesting him to revibase decisions.
On 11 May he replied that there would be no furtt@rsideration of
the matter until the JAB had provided him with ieport on the
appeal she had filed earlier that month. On 21 Kheycomplainant
filed another appeal with the JAB, challenging thRisal to pay her
compensation for pain and suffering, and the réftsaaward her
damages for harassment and/or refer her harasstoemlaint for
investigation under Appendix G. She asked thatapjseal be joined
with her earlier appeal filed on 18 March.

In its report of 23 November 2010 the JAB foundt ttie Staff
Regulations and Staff Rules do not provide for cengation for
past and future pain and suffering. It also noteat the procedures
to be followed in the event of allegations of misdoct are laid
down in Appendix G and that, following a meetingtwihe Director
of MTHR on 6 September 2010, the complainant hadnted alleged
misconduct in accordance with Appendix G; the Bo#rdrefore
held that it was no longer competent to consider étlegations
of harassment, as the Appendix G procedure had bdtated.
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Regarding the issue of compensation for pain anffersug, it
recommended that the Director General maintairotiggnal decision
as communicated in the letter of 4 March 2010.

By a letter dated 21 January 2011, which is the ugmed
decision, the Director General informed the commaat that, in
his view, she had submitted only one proper appeathe JAB,
namely that of 18 March 2010, which he had decigedismiss. He
endorsed the JAB’s conclusion that Appendix D doasprovide for
compensation for past or future pain and suffeingonnection with
service-incurred injuries. He added that she waadnformed in due
course of the outcome of the Appendix G procedarecerning her
allegations of harassment.

B. The complainant contends that the Agency showeddittdand
breached its duty of care in considering that hemerandum of
16 June 2009, which contained express allegatibharassment, was
not sufficient to trigger the duty to investigatechuse it was
addressed to the Director of MTHR in his capac#ychairperson of
the JABCC and not in his capacity as Director ofHUR and because
it referred to Appendix D and not to Appendix G.eStxplains that
when it became plain that the Administration woaldt investigate
her allegations of harassment, she wrote to thecir of MTHR on
9 September 2010 expressly referring to AppendiX @& matter was
then referred to the Office of Internal Oversiglengces (OIOS) for
investigation.

She alleges negligence on the part of the Agencghaswas
assigned tasks which involved lifting and movingahe equipment
and files despite the fact that such tasks werepaot of her job
description. She also holds it responsible for maintaining its
premises in a safe condition, which resulted indtipping on a patch
of ice within the Agency’s premises and being iafirMoreover, as a
result of her working environment, she was put urigeychological
strain” which, together with her back injuries,ulted in her suffering
burnout and depression as from December 2008. iShelps medical
certificates to support her view that she sufferedn psychological
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injury. She also alleges loss of enjoyment of hfe a result of the
Agency'’s negligence. She contends that she caomgef engage in
some activities, including shopping, sitting or mgtimg for long
periods or driving for long periods. On these gisirshe claims
compensation for pain and suffering.

The complainant asks the Tribunal to set asideihgugned
decision and to award her material and moral dam&ggether with
costs. She also seeks interest at the rate of 8guetrper annum on
any material damages awarded to her.

C. In its reply the IAEA submits that the complainantlaim of
harassment is irreceivable for failure to exhawsérnal means of
redress. Indeed, the OIOS, to which the matter vedsrred in
accordance with Appendix G pursuant to the complais
memorandum of 9 September 2010, is currently inyahg her
allegations.

On the merits, the Agency submits that, accordiogthe
Tribunal’'s case law, it would incur liability beydrthe requirements
of the Staff Regulations and Staff Rules only ihéad exposed the
complainant to a degree of danger incompatible Wit normal
performance of her duties and beyond the requiresneh her
contract, which it did not. It asserts that she waser requested to
perform tasks that were not consistent with theegutormally to be
performed in her position, and it attaches toegdy a copy of her job
description to support its contentions. It emphessthat the first time
she was injured it was as a result of her own dmtito lift heavy
equipment and furniture, in breach of the Agencyles on moving
objects. Regarding her second injury, it points gt she came to
work outside normal working hours when it was darlt that all
necessary and reasonable measures had been talarsume her
safety, including by retaining a company to spreatt and sand
outside the building. As for the third injury, tdefendant denies that
the complainant was required to lift heavy foldarsl submits that
she again appears to have willingly accepted urssace risks,
against her better judgement. The Agency acknowdedgat it had an
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obligation to pay her reasonable compensationdoishrvice-incurred
injuries, in accordance with the terms of her appoent and the
applicable rules, which it did. But it denies angghgence on its
part and submits that, in any event, the compldires failed to
establish the legal basis on which she claims damager and above
the compensation she received pursuant to AppeldiXhe IAEA
explains that she received the only compensatienveas entitled to
by virtue of Appendix D, which does not include qmmsation for
pain and suffering, either past or future. It adhlst, although the
complainant states that she was diagnosed withohtisyndrome in
December 2008, the earliest available medical opisupporting that
assertion is dated 4 June 20089.

With regard to the allegations of harassment, thenty argues
that the actions described by the complainant dareesonably be
characterised as demeaning, belittling or humilgatiMoreover, she
has never been threatened, intimidated, blackmaiteerced, or
insulted, which are actions constituting harassmactording to
Appendix E to the Administrative Manual entitledré&Rention and
Resolution of Harassment related Grievances andoifippent of
Mediators”. She was never asked to do anything garform her
duties according to her job description. It stresseat she was
transferred when she asked to be transferred aatdstie received
compensation for her service-incurred injuries whlea applied for it.

D. In her rejoinder the complainant indicates that t©®¢OS
investigation into her allegations of harassmensti$ pending two
and a half years after she first raised her allegatof harassment, i.e.
in the memorandum of 16 June 2009. She maintaatsthie duty to
investigate was triggered on that date and not &e@ember 2010.
On receiving that memorandum the Director Genehalukl have
either referred the matter to MTHR or advised hbatwther steps
she needed to take to lodge her complaint. Sheendstthat the
impugned decision is tainted with an error of layiven that the
Agency acknowledged, in its reply to her complathiat she may
recover damages for pain and suffering resultiogfits negligence,
whereas the Director General, in the impugned detisisserted that

6
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the compensation was limited to what is stipulatedppendix D,
which does not provide for damages for pain andesnfy resulting
from service-incurred injuries.

Regarding the relief claimed, she specifies tha¢ seeks
150,000 euros in compensation for pain and sufjeoim the basis of
the expert opinion provided by her physician, wiooinfd that she
suffered 6 days of severe pain, 15 days of mod@aiteand 420 days
of mild pain. She further specifies that she clait®s000 euros in
moral damages for the Agency’s failure to promptiyestigate her
harassment allegations, and 5,000 euros in costs.

E. In its surrejoinder the Agency maintains its positi denying
any negligence. It reiterates that prior to 9 Smpier 2010 the
complainant did not avail herself of any of the iakde internal
mechanisms for addressing the harassment shedlllegdfered.

CONSIDERATIONS

1. Much of the complainant's work history is recorded
Judgment 3188. It is only necessary to recounttevesbevant to the
issues raised in these proceedings. The first gofupsues arises in
relation to a claim of harassment. The first issuehether this claim
is receivable. If it is, the second issue is whetrg reviewable error
attended the consideration of this claim by the AA&nd, if so, what
iIs the appropriate relief. The second set of isscescerns the
complainant’s claim for damages. Damages are cthimeelation to
injury the complainant suffered at work. The esseat her case is
that on three occasions she injured her back &t vitoe injuries were
caused by the negligence of the IAEA and, as dtreshe is entitled
to damages for past and future pain and suffefd@mages are also
claimed for psychological harm the complainantgeke she suffered
from her work.

2. The impugned decision is to be found in a letterthuf
Director General of 21 January 2011 to the complatirdismissing
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an appeal which had been the subject of a repothefJAB of
23 November 2010. Insofar as the complaint now reefioe Tribunal
concerns harassment, the argument on receivalatiyanced by
the IAEA turns on whether the JAB dealt with thikim. The
defendant contends it did not and, accordingly, toenplainant
has not exhausted internal remedies in relatiothi® claim. If so,
Article VII(1) of the Tribunal's Statute preventset complainant from
pursuing the matter before the Tribunal.

3. The complainant sent, on 16 June 2009, a memorandum
to Mr N., who was both the Director of the Divisioof
Human Resources (MTHR) and also the chairperson thaf
JABCC. The subject matter of the memorandum wastiitkd in
its heading, namely: “My 4th Appendix D Case: Buout/
Burnt-out Syndrome and Depression in connectiorh wity back
injuries and harassment/humiliation by two IAEA [Rements
(SG and MT)".

4. The opening paragraph of the memorandum also fihti
its character. It was said to be a request to thifiis appendix D case
to the attention of the JABCC members for theircat Appendix D
to the Staff Regulations and Staff Rules is conggfisf a series of
rules governing compensation in the event of deajbry or illness
attributable to the performance of official duti&se rules identify the
circumstances in which compensation is payablehandto calculate
compensation together with a range of ancillaryvigions. The
rules also establish the JABCC whose functions ideatified in
Article 38 as being to “make recommendations toDivector General
concerning claims for compensation under theses'tule

5. It is clear that the memorandum of 16 June 2009 was
directed, and only directed, to a claim for compgios under
Appendix D. It dealt, under the heading of “Harasstiy with a
series of events (described in over two pages) 2003 to 2009,
concluding with a statement that the complainantpéet[ed] the
IAEA to cover the costs of [her] physical and psgtic treatment”.

8
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Annexed to the memorandum were three medical reparhongst
other documents, and it was noted that a furtheticaéreport would
be submitted, as would the bills for medical tresxin

6. Mr N. responded to the complainant’s claim for cemmgation
in a memorandum dated 26 November 2009. He indicttat all
the expenses claimed would be met, including tis¢ abpsychiatric
treatment. However, he stated that, based on thdicaieopinion
rendered in her case, the expenses claimed andh witald be paid
“were related to [the complainant’s] service-inearback injuries and
to the pain caused by these injuries”. He emphdgisat the decision
to reimburse the expenses was not based on hen thait she had
been subjected to “harassment/humiliation at thekplace”, as this
claim was not substantiated. In the result, theptamant was entirely
successful in securing the payment of expensehatieclaimed, but
not on one of the bases she had advanced.

7. On 22 January 2010 the complainant wrote to thedbor
General saying (of the memorandum of 26 Novembégpthat “the
decision [did] not compensate [her] for past anture pain and
suffering, the devastating effect to [her] life acateer, burn-out and
depression caused by the Agency’s negligence/lraeads including
but not limited to the breach of the duty to previd safe working
environment. Unfortunately, Appendix D, which prdes limited
compensation on a no-fault basis, does not prdadeayment of all
damages including past and future pain and suffesim the grounds
of negligence”. She therefore requested that theecdr General
“review the decision, and grant [her] damages fst@nd future pain
and suffering”.

8. The Director General responded by a letter dated
4 March 2010. In relation to the complainant’s migi of
harassment/humiliation the Director General notéd tJABCC
conclusion, in effect, that the claims concernimgury caused by
harassment/humiliation had not been substantiatddstated that no
additional information had been provided to suggésat this
determination or conclusion was incorrect. Impadhiarthe Director

9
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General went on to say that he did not considemtbemorandum of
16 June 2009 to be a report of alleged misconduatcordance with
Appendix G (of the Staff Regulations and Staff Ryuland no basis
had been established upon which he could acceptthieaalleged
harassment/humiliation had occurred.

9. It was from this decision that the complainant abpe to
the JAB. Relevantly, it made two recommendation®lmservations.
The first was that the Director General should r@amhis decision
not to provide the complainant with compensationdast or future
pain and suffering in connection with her servicedirred injuries.
The second was that, as the complainant had swgréttreport of
alleged misconduct pursuant to Appendix G (on ¥Saper 2010), it
was not competent to make a recommendation on llegratons of
harassment.

10. The complainant seeks moral damages for the IAEA’s
failure to act on her harassment claim. Refereseadade to decisions
of this Tribunal which make it clear that an orgation is under a
duty to investigate claims of harassment promptlg laona fide (see
Judgments 2552, 2654 and 2910). The gist of thenaegt on
receivability advanced by the IAEA is that, untilS&ptember 2010
(when a specific complaint of harassment as misetngdas made by
the complainant), the complainant had not availedséif of the
available internal mechanisms for addressing thencbf harassment
and, by virtue of Article VII(1) of the Statute dhe Tribunal
her claims, in this respect, are not receivablehdn rejoinder the
complainant argues that the Director General, oceiveng her
memorandum of 16 June, should have referred thieematMTHR or
advised her what other steps she needed to takerespect to her
claim of harassment.

11. Itis not apparent that the complainant is unfaamiith the
procedural steps to be taken to advance any claideruthe Staff
Regulations and Staff Rules. She expressly raikedquestion of
harassment in her memorandum of 16 June 2009 ¢mita specific

10
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and confined purpose, namely to advance a claineruAgdpendix D.

The Administration and, ultimately, the Director rieeal when he
wrote his letter of 4 March 2010 were entitled &alwith the alleged
harassment on the narrow and confined basis onhwhibad been
raised. The complainant did not say in her submmissio the Tribunal
that she was unaware of her right to pursue a adlader Appendix G.
Indeed, it was a possibility alluded to by the Diog General in his
letter of 4 March. The claim of harassment, insdarit involves

allegations of misconduct that might require action the part

of the IAEA against individuals or action to pratemtherwise the

complainant, was first raised on 9 September 20t@t claim is

presently the subject of the internal review. Insi circumstances,
the complainant’s claim is, in this respect, irieable and should be
dismissed.

12. It is necessary now to consider the complainariésrcfor
damages for what is said to be the negligence efI&EA. The
complainant suffered a back injury on three ocaasidhe Tribunal
should not be taken to be using, in this discusdio® word “injury”
in any technical, legal or medical sense. It hagnbeen an issue that
the injuries she suffered were the result of eveotaurring at work.
The legal issue raised in these proceedings ishghdahat was the
result of the negligence of the IAEA. As discussedudgment 2804,
negligence is the failure to take reasonable stepgrevent a
foreseeable risk of injury. Liability in negligené® occasioned when
the failure to take such steps causes an injurywaa foreseeable.
A person seeking damages for negligence bears titdem of
establishing the factual foundation on which tramlis based.

13. In the present case, there is little reason to dthdx the
injuries the complainant suffered were foreseealflé. central
importance is whether the defendant took stepgdeemt them. The
complainant first suffered a back injury on 3-4 Beber 2003. She
was involved in establishing a temporary officee $ade a request to
take a printer from a storeroom and did so bynliftit onto a chair and
moving it to the proposed office space. The primias heavy. It was

11
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placed on a desk and it then became necessaryve the desk so it
was closer to a power outlet. She participatecushpg the desk with
the printer on it. The second incident resultindpactk injury, which
occurred on 16 February 2005 at 7:45 a.m., was wiepomplainant
slipped on black ice outside a building for whitte tAEA was, in
part, responsible. In the complainant’s submissidns asserted that
no salt or grit had been distributed on the surfdate third incident
occurred on 9 April 2008. The complainant handl€dfdles each
weighing more than three kilos by placing them onraley and
moving and unloading them.

14. As to the first incident, it occurred in circumstas where
the IAEA had issued an instruction to staff thagythshould not
attempt to rearrange, shift or lift heavy furnitulgemselves, but
should submit a work order request to assist witis¢ matters. It had
thus taken reasonable steps to prevent situatibrikeotype which
occurred on 3-4 December 2003. It was not negligent

15. As to the second incident, the IAEA had retainexmpany
to spread salt and sand on the plaza outside ftitdirtgu(which was
where the complainant slipped) and the company agzarently
engaged in the process of spreading salt and dzontlysafter the
complainant slipped (when a security guard arrivdeiigaging a
company to undertake this activity was a reasonstiele taken by the
Agency to prevent an incident of the type thattethe complainant’s
back injury on this occasion. To establish neglagerthe complainant
would need to demonstrate that the contractualngements the
IAEA had entered into with the company did not reguit to
undertake the task of spreading salt and sand éostaff were likely
to arrive, or that it did not adequately supervike execution of
the contract. In any event, what is important it tthe complainant
has not proved either of these matters, which ampoitant in
demonstrating negligence on the part of the Agency.

16. As to the third incident, the complainant allegég svas
asked to move files weighing more than three kigzch. The

12
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defendant seeks to cast doubt on this asserted biacause the
complainant did not identify who it was who askext b undertake
this task. It also asserts that moving files of ttiharacter was not part
of her job description. The Tribunal is preparedssume that such a
request was made and that the Agency, which wasdhare of the
complainant’s back injuries, had not taken stepgrevent such a
request being made (by providing her with a jobcdpton clearly
indicating that lifting was not part of her dutiemd/or giving
instructions to her supervisors that she should bwtrequested
to engage in lifting). On this assumption the IAEfay have been
negligent. However, the complainant confronts a damental
difficulty in that there is no medical evidence ttlesstablishes that
this event aggravated or exacerbated her predegidtack injury
from a clinical point of view. The Agency is noalile in negligence
for damages in relation to the injuries suffered tba two earlier
occasions and would only be liable in relationtie third incident, if
it could be established that it caused furtherrinjifhe evidence falls
short of doing so.

17. The last aspect of the complainant’'s claims relai®s
psychological injury (depression/burnout) arisimgnfi, in her view,
the IAEA’s negligence. The existence of this injumas said to be
demonstrated by reports from Dr P., Dr G. and DiT&e medical
reports from these practitioners are dated, res@igt 8 June 2009,
10 June 2009 and 4 June 2009. The first two adgregshological
issues, the last does not. However, what the congpit has not
demonstrated is a causal link between what the é&gdid, or failed
to do, (which might, alone or together, constitnegligent conduct)
and the condition described in the reports of DraRd Dr G.
Undoubtedly, on the evidence of these two practde, the
complainant was suffering from what was described“urnout
syndrome” and reactive depression. In her briefearttie heading
“Negligence/Harassment With Respect to Depressiom®ut”, the
complainant identified two, or possibly three, egewhich caused
her stress. One concerned the identification of gasition in the
Agency’s records and the date of her assignmena toarticular

13
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position. The second concerned the content of dlerdescription
when she returned from sick leave on 15 Septemb@8 Zshe went
on sick leave on 13 May 2008). The third was tHegad need for
the complainant to fend for herself to ensure gte was not in a
position which required her to do work involvingdtihg liable to

cause back injury. But while the complainant was sick leave,
MTHR advised (on 18 June 2008) her supervisorttitmtomplainant
should avoid any type of lifting and carrying, asxommended by
the complainant’'s treating specialist. This waseetpd in a later
memorandum of 14 October 2008. The mere demorsirafi events
at work which caused stress and possibly psycbiabjury falls

short of demonstrating negligence on the part ef @mployer. The
complainant’s case of negligence resulting in psiadical injury has
not been made out.

DECISION

For the above reasons,
The complaint is dismissed.

In witness of this judgment, adopted on 10 May 2B Giuseppe
Barbagallo, Presiding Judge of the Tribunal fos ttése, Ms Dolores
M. Hansen, Judge, and Mr Michael F. Moore, Judmgm below, as
do I, Catherine Comtet, Registrar.

Delivered in public in Geneva on 4 July 2013.
Giuseppe Barbagallo
Dolores M. Hansen

Michael F. Moore
Catherine Comtet
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