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114th Session Judgment No. 3185

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Mrs S. N. agaithee World
Intellectual Property Organization (WIPO) on 14 duk010 and
corrected on 28 August 2010, WIPO's reply of 7 Zam2011, the
complainant’s rejoinder of 12 April, the Organipaiis surrejoinder of
19 July, the complainant’s further submissions dbécember 2011
and the Organization’s final observations of 10rkaly 2012;

Considering Articles Il, paragraph 5, and VII oétBtatute of the
Tribunal,

Having examined the written submissions and decided to
order hearings, for which neither party has applied

Considering that the facts of the case and thedplga may be
summed up as follows:

A. The complainant, a Franco-Algerian national born 1868,
entered the service of WIPO in 1999 at grade GZ2.\8&s recruited
on a short-term contract which was renewed severas. As from
2001 she performed the grade G3 duties of Assigraiminer in the
Processing Service of the Patent Cooperation T(€&Zy) Operations
Division. On 23 May 2003 she was promoted to gr&ie with
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retroactive effect from 1 May 2003. The periodicghorts which she
received as from 2004 showed that her performanas deemed
satisfactory without reservation in respect of bibign quantity and the
quality of her work and her conduct. The last afsén reports, which
she signed on 5 January 2009, covered the peroa 8 December
2007 to 16 December 2008.

On 22 April 2009 WIPO published Office Instructiblo. 19/2009
concerning the new “Performance Management and Séaelopment
System” (PMSDS), which replaced the previous systémeriodical
reports with immediate effect. On 27 May the cormaat had a
meeting with her direct supervisor, in the cour§avbich the latter
informed her that she was thinking of giving helyothe overall
rating “mostly meets expectations” for phase | bé tPMSDS -
covering the period 1 April 2008 to 31 March 200Beeause she had
made a number of mistakes, of which the superhiadrhanded her a
list.

As the complainant contested this rating, she adshpervisor
referred the matter to a reviewing officer — hgoeswisor’s supervisor
— who initiated mediation in accordance with thédglines appended
to Office Instruction No. 19/2009. During a meetioig 3 June 2009
the complainant handed the reviewing officer and $wgervisor a
document in which she set out the grounds for hsagileement
and asserted that she was being subjected to tdcpsofessional
discrimination, harassment and sabotage undermitiagquality of
[her] work”. The next day she signed her PMSDS repgumut added
that the overall rating contained therein, thaisay “mostly meets
expectations”, was not objective. On 10 June thewang officer
issued his mediation report on the meeting of 3eJum which he
concluded that, despite his efforts, the compldineontinued to
disagree with her overall rating.

The complainant criticised the mediation proceduré explained
in detail why she disagreed with her overall ratimga memorandum
of 29 June addressed to her direct supervisory iali@, with a
copy to the acting Director of the Human ResoursEsiagement
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Department. On 6 August she sent the Director angen by e-mail.
He replied the same day that she should abide dwé¢h procedures
and follow the appropriate internal appeal chanr@is17 August the
complainant therefore submitted her case to theutRab Panel
requesting the cancellation of her PMSDS report1@®ctober 2009
she filed a grievance with the Joint Grievance Ranewhich she
accused her direct supervisor of harassment andrirdisatory
treatment.

As the Rebuttal Panel considered that her rebsttéaément was
time-barred, the complainant sought the interventd the Director
General who, in the exercise of his discretionjadktto send the case
back to the Panel for consideration of the mefitee Panel heard the
complainant, her direct supervisor, the reviewifficer and the Head
of the Processing Service between 20 January ahthrth 2010.
As the complainant forwarded additional documemtstite Panel
on 3 March, it heard again the reviewing officed ahe Head of
the Processing Service on 9 March. In its reporitafMarch 2010,
which constitutes the impugned decision, the Paoekluded that
the complainant’s performance had been evaluatg¢ectbely and
fairly and it ordered the addition to her PMSDSaref a paragraph
making it clear that her overall rating was positiglthough it was not
the rating which she had expected, and that theopaf issues which
she had encountered during the evaluation perioghtmhave
impacted on the level of her performance.

B. The complainant submits that the Rebuttal Panekgésded the
adversarial principle because, as she was absemt the second
hearing of the Head of the Processing Service &edréviewing

officer, she was unable to respond to their statésneShe also
contends that her right to an effective remedy wakated, since the
Panel's impartiality and independence were not ajtaed and it
chose to disregard an essential fact, namely theskaent grievance
which she had filed on 19 October 2009. In her yidve Rebuttal

Panel ought to have stayed its proceedings urgilgtievance had
been examined by the Joint Grievance Panel.
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The complainant also asserts that, in breach of chey of
transparency, her direct supervisor concealed #ce that she had
decided to compile a list of the mistakes she héebedly made,
and she states that she has never received angr “atel precise
explanation” of the nature of these mistakes. Im dpinion, her
PMSDS report is tainted with errors of law in tredme of the
mistakes with which she is taxed occurred outsiie é¢valuation
period covered by the report and that that peried aiready partly
covered by the periodical report which she had edigin January
2009. She submits that the drawing up of the PM&p8rt infringed
her acquired rights, as it entailed the withdrawhlthe periodical
report which she was entitled to have maintaindte €omplainant
adds that her PMSDS report is tainted with a maniferror of
judgement. She considers in this respect that rectdsupervisor
failed to take account of the diversity and levette duties she was
performing or of the fact that the evaluation peramincided with a
time when she was being sorely tried as a resuihtafider attacks
on or attempts to hack her computer. She explaiith, reference to
the harassment by her supervisor, that the oveatatig that the latter
gave her in the said report was bound to penaésenhd, in fact, she
was not selected at the end of a series of coretiheld in May
2009 with a view to regularising employees in at@wtual position
similar to her own.

The complainant asks the Tribunal to set asideihgugned
decision and the disputed PMSDS report, to ordet the said
report and all the “comments, opinions or decisi@&Eompanying it
be removed from her personnel file and, if appw@tptito order WIPO
to draw up a new PMSDS report. She also claimsOf0guros in
compensation for the injury suffered and 7,000 gumocosts. Lastly,
she asks the Tribunal to find that, if these surasevio be subject to
national taxation, she would be entitled to obtirefund of the tax
paid from WIPO.

C. In its reply the Organization first makes it clghat it will not
reply to the complainant’s allegations concerniegiton-selection for
various posts for which a competition was held iayM2009, or to
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those concerning computer incidents, since thesn fire subject of
her second and third complaints (see Judgments 8188187, also
delivered this day).

WIPO then submits that the complaint is irreceigalil emphasises
that subparagraph (2) of paragraph (b) of the chutetion to the Staff
Regulations and Staff Rules explicitly excludegrfrine scope thereof
staff “engaged for short-term service, that is fferiods of less than
one year”. The complainant, who has always heldraots of less
than one year, belongs to that category of shomt-ttaff. It considers
that the Tribunal is not competent to rule on hemplaint, because
she has never had the status of an official withia meaning of
Article Il, paragraph 5, of the Statute of the Tiial.

On the merits, the Organization states that the ptaimant
forwarded her comments in writing to the Rebutt@hél, that she put
her case at her hearing, that she was heard umglsatme conditions
as her supervisors and that the composition oPtreel is a guarantee
of its independence. In addition, it states that phoceedings before
the Joint Grievance Panel and those before the tRéliRanel could
be held separately from one another.

WIPO is of the opinion that it is “legitimate andaessary” for a
supervisor to compile a list of mistakes in order @nsure the
objectivity of a subordinate’s rating in that perso performance
evaluation. It says that none of the mistakes amlit which the
complainant received on 27 May 2009 was made #igeevaluation
period covered by the PMSDS report and that thé tfeet part of
that period had already formed the subject of d@ogal report,
which still stands and which has not been modifisdhot due to an
error of law but to the application of Office Insttion No. 19/2009. It
also states that the diversity of the tasks perfariny the complainant
and the difficulties which she faced were duly taketo account, as
is evidenced by the comments contained in her PM3grt.
Lastly, the Organization considers that the claom40,000 euros in
compensation for the injury suffered is unwarrangedit always acted
in good faith and with honesty towards the comgatn
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D. In her rejoinder the complainant submits that hemglaint is
receivable since, as the Tribunal found in Judgnii2, it may
rule on any employment relationship arising betwaprorganisation
and its staff, whether under the terms of a cohivaainder the Staff
Regulations.

On the merits, she takes her direct supervisoasé for never
warning her when she made so-called mistakes ormmifg her of the
criteria on which she would be evaluated. Furtheéenshe contends
that Office Instruction No. 19/2009 had an unlawfetroactive
effect, since phase | of the PMSDS which it introetll covered a
period prior to its entry into force. She infornie tTribunal that her
grievance before the Joint Grievance Panel has besnissed, but
she maintains that she has been the victim of pargwejudice and
discrimination on the part of her direct supervisor

E. In its surrejoinder the Organization maintains fssition. It
comments that the complainant admitted in the decunwvhich she
handed to her supervisors on 3 June 2009 thanimadya 2009 she had
been informed of the introduction of a system fa tquality control”
of her work. WIPO also argues that the complairsapkea that Office
Instruction No. 19/2009 was retroactive is irreedie, because she
raised it for the first time in her rejoinder.

F. In her further submissions the complainant repkatsarguments
with regard to the Tribunal's competence and assbdt a plea raised
for the first time in a rejoinder is receivable eSiso explains that she
was never warned that there was a connection betivee “quality
control” system and the PMSDS.

G. In its final observations the Organization reitegat its
submissions. In particular, it argues that accaydiin“well-established”
precedent the complainant does not Hages standilt considers that
the claim seeking a refund of any tax paid on thenss which the
Tribunal might award to the complainant is unfouwhde
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CONSIDERATIONS

1. The complainant entered the service of WIPO in 188%
short-term contract which was renewed several tirBexe 2001 she
has been performing the duties of Assistant Examime the
Processing Service of the PCT Operations Divisksfrom 2004 her
performance was evaluated in a series of periodeabrts, the last
of which covered the period from 18 September 20016 December
2008. All of these reports showed that the qualitd quantity of her
work and her conduct were deemed satisfactory witheservation.

2. Office Instruction No. 19/2009 concerning the new
“Performance Management and Staff Development 8yste
(PMSDS), which applies to all staff members andstwrt-term
General Service employees with at least one yeaseofice, was
published on 22 April 2009. Under this system, twerall rating
reflects an employee’s performance as a whole. fdtiag may be
“exceeds expectations” (outstanding performancdllly’ meets
expectations” or “mostly meets expectations” (raguylerformance),
or “partly meets expectations” or “does not meepestations”
(underperformance). This rating is proposed toetin@loyee by his or
her direct supervisor, who must hold a meeting with employee. In
the event of disagreement, the matter is refewedreviewing officer,
who is usually the supervisor of the employee’sdhefiservice and
who will try to mediate. If the disagreement pessishe report drawn
up by the direct supervisor prevails, but the eygédocan state the
reasons for his or her disagreement.

The above-mentioned office instruction was supplase on
30 April by Office Instruction No. 22/2009, entidléProcedures for
Rebuttal of Performance Evaluations for Temporamployees”. It
specified that disagreements in relation to thespleyees’ PMSDS
reports had to be submitted to a Rebuttal Panesistomg of three
members drawn from lists compiled by the Direct@n€ral and the
Staff Council. Members of the Joint Grievance Pamal the Appeal
Board may not sit on the Rebuttal Panel.
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The new system came into force immediately and laasched
in phases. The evaluation period for phase | ramft April 2008 to
31 March 20089.

3. In the instant case the complainant had the plestri
meeting with her direct supervisor on 27 May 20@Bthat juncture
she was informed that, as she had made a largearushimistakes,
her supervisor was thinking of giving her the olerating “mostly
meets expectations”, in other words a lower rathen the previous
ones. The complainant contested this appraisalhylvicher opinion,
had been prompted by the discrimination, persomejudice and
malevolence of her supervisor and ignored the tfzat she had been
upset by intruder attacks on or attempts to haakceenputer and
by the receipt of a defamatory e-mail. As the m@oilaprocedure
failed to produce an agreement, the complainamesighe PMSDS
report and the mediation report, as did her disegtervisor and the
reviewing officer, but she recorded her disagredrtterein.

On 17 August the complainant contested her PMSO#rte
before the Rebuttal Panel and on 19 October 2069 fdbd a
grievance with the Joint Grievance Panel, in whshble accused her
supervisor of harassment and discriminatory treatme

In its report of 12 March 2010 the Rebuttal Panahatuded
that the complainant’s performance had been ewduabjectively
and fairly, upheld her overall rating, but addedttthe following
paragraph should be included in the disputed PM&pSrt: “While
this is not the rating that Mrs. [N] expected, st donsidered to be
a positive rating. It is recognized that Mrs. [Nhsvdealing with
difficult personal issues during the period undealeation due to
IT-related problems and that this may have impaat@dn her
performance and motivation levels. The rating ‘riyosteets
expectations’ indicates that there is room for Mid] to improve
certain aspects in the quality of her work, whilettee same time
acknowledging positive performance. Finally, Mid]'§ readiness to
perform additional duties is acknowledged.”

That is the decision impugned before the Tribunal.
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4. Contrary to the Organization’s submissions, thebdmal
does have competence to rule on the complaint, @weungh it has
been filed by an employee holding a series of steomh contracts
(see Judgments 3090, under 4, and 3091, under 10).

However, the Tribunal will not rule on the complain's
allegations regarding her non-selection for varigosts and the
intruder attacks on or attempted hacking of her mater, which are
said to have contributed to the deterioration inviserking conditions,
because they form the subject of her second amd #tumplaints
(see Judgments 3186 and 3187, also delivered dlyls Nor will the
Tribunal rule on the allegations of harassmentingeyrnal means of
redress had not been exhausted when this complafiled.

5. The complainant alleges breach of the duty of parency,
of the adversarial principle and of the right toedfective appeal.

(@) Itis clear from all the evidence in the fileat the last two
pleas are completely unfounded. The adversariaiciple has been
fully respected, since the complainant was ableassert all her
rights and explain all her objections in the praliegs before the
Rebuttal Panel. She also enjoyed an effective rgmethce the
manner in which the members of that Panel werewsgleguaranteed
its independence and impartiality. The Panel hémndin the same
way as it heard her direct supervisor, the Headhef Processing
Service and the reviewing officer and it plainiy diot lend any more
weight to their statements than it did to hers. ébaer, the measured
wording of the report issued by the Panel at tlieadrits investigation
is a strong indication of its neutrality.

(b) The position is different with regard to the@lconcerning
a breach of the duty of transparency. In supporthi$ plea, the
complainant states that her supervisor conceatad frer the fact that
in November 2008 she had decided to compile aofishe mistakes
made by the complainant during part of the evatugpieriod.

In principle, a supervisor cannot be criticised fecording the
mistakes and errors of a subordinate with a viewrEparing that



Judgment No. 3185

person’s periodical performance evaluation, pradittet the purpose
of that action is, on the one hand, to ensure timatrating will be

objective and, on the other hand, to increase éngce’s efficiency

by improving the performance of the person conakrn@ the

instant case, however, it is plain from the evideti@t this practice
was consistently applied to the complainant in ptdestigmatise her
shortcomings. The explanations provided by the Qipgdion in its

submissions, especially in its surrejoinder, amafficient to warrant
the use of this procedure, because in this casalitates deliberate
discrimination against the complainant. Her PMS[@Port is thus

tainted with a serious flaw which justifies thatbi¢ set aside along
with the impugned decision.

6. The Tribunal will not rule on the complainant’'s aéethat
facts occurring after the evaluation period wekenainto consideration,
that essential facts were disregarded and that @ifesa error of
judgement was committed, since the damages awavdatfi not be
increased even if these pleas were to be accepted.

7. The action which the Organization will have to tdlgher
to the setting aside of the disputed report andrtipigned decision
depends, however, on the response to the comptanargument
that the application of Office Instruction No. 16(® to the 12 months
preceding the date of its adoption contravenegtineiple of the non-
retroactivity of administrative acts and violatde trights which she
had acquired by virtue of the final adoption of periodical report of
16 December 2008.

(@) The fact that, as prescribed by the above-meeti office
instruction, the disputed evaluation procedure oedethe period
from 1 April 2008 to 31 March 2009, resulted ineaexamination of
the complainant’s performance in 2008, which hadaaly formed the
subject of a final evaluation.

(b) The rule that administrative acts cannot applyoactively
is related to the principles of lawfulness and $eeability. It prevents
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an international organisation from altering defigty established
legal situations, for example by calling into quastan appraisal of
service rendered during an evaluation period pgoathe adoption of
the new rules, as occurred in the instant case.

(¢) In this case, Office Instruction No. 19/2009uicb not
therefore be applied to the evaluation period cedday the periodical
report of 16 December 2008 without breaching thecgle of non-
retroactivity. By subjecting the complainant’'s waakd professional
conduct during that period to re-evaluation, WIP@deniably
disturbed a situation which had become establighmebkr the earlier
rules. Moreover, no overriding public interest vigrtof protection
justified calling into question the excellent ewion which the
complainant had obtained in that report.

(d) It follows from the foregoing that the impugneécision
should also be set aside for this reason.

8. This being so, the complainant's claim to have all
“‘comments, opinions or decisions” accompanying PEISDS report
of June 2009 removed from her personnel file mastllowed.

9. The complainant asks the Tribunal to order WIPCpé&y
her 40,000 euros in compensation for the injurfesafl. This claim
is immoderate in view of the fact that the procedts which she
objects nevertheless led to a positive evaluatiohep performance.
Compensation seix aequo et bonat 8,000 euros under all heads is
sufficient to redress the injury which she suffered

10. As she substantially succeeds, the complainanttidesl to
costs in the amount of 4,000 euros.

11. In the absence of a present cause of action inréisigect,
the claim that the Organization should be orderedrefund the
national tax which the complainant might have ty pa the sums
awarded under this judgment must be dismissed (separticular,
Judgment 3144, under 12).

11
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DECISION

For the above reasons,

1. The impugned decision of 12 March 2010 and the
complainant’s evaluation report (PMSDS) for theiqefrom
1 April 2008 to 31 March 2009 are set aside.

2. WIPO shall proceed as indicated under 8 above.

3. It shall pay the complainant compensation in thewm of
8,000 euros under all heads.

4. It shall also pay her 4,000 euros in costs.

5. All other claims are dismissed.

In witness of this judgment, adopted on 6 Januai132
Mr Seydou Ba, President of the Tribunal, Mr Clatdwuiller, Judge,
and Mr Patrick Frydman, Judge, sign below, as dddtherine
Comtet, Registrar.

Delivered in public in Geneva on 6 February 2013.
Seydou Ba
Claude Rouiller

Patrick Frydman
Catherine Comtet
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