Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

114th Session Judgment No. 3172

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Ms S. K. againsie
Preparatory Commission for the Comprehensive Nudleat-Ban
Treaty Organization (CTBTO PrepCom, hereinaftee ‘@ommission”)
on 17 September 2010 and corrected on 21 DecenfiHd, Zhe
Commission’s reply dated 14 March 2011, the comglaiis rejoinder
of 16 June and the Commission’s surrejoinder ajug 2011,

Considering Articles Il, paragraph 5, and VII oétBtatute of the
Tribunal,

Having examined the written submissions and decided to
order hearings, for which neither party has applied

Considering that the facts of the case and thedplga may be
summed up as follows:

A. The complainant, an Austrian national born in 196Med the
Provisional Technical Secretariat of the CommissionFebruary
2003 as a temporary assistant at grade G-3. In B8 she was
appointed as a secretary in the Legal and Ext&ahltions Division,
at grade G-4, under a fixed-term appointment whi@s extended
several times. As from February 2004, she worketiéninternational
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Data Centre (IDC) Division, where she was initiadlgsigned to the
Office of the Director. In December 2005 she wasssgned to the
Waveform Monitoring Section and in February 200the Network
and Data Systems Operations Section.

By a letter of 19 November 2008 the complainant wtisred
a one-year extension of her appointment, from 5 2@§9 to 4 May
2010, in the Monitoring and Data Analysis Sectibthe IDC Division.
She accepted the offer but indicated that she wvedener right to
“come back on this issue”, as she considered kimabtfer was not in
line with the Commission’s practice of renewing aippments for a
period of two years. On 2 March 2009 she was rgasdi to the
Automatic Processing Systems Section in the samsia@h.

By a memorandum of 16 October 2009 the Directothef IDC
Division informed the Executive Secretary thatpider to implement
the recommendation of Working Group B — a subsydi@dy of the
policy-making organs — to increase the number df danalysts
holding grade P-2 or P-3, he proposed amongst titiregs to abolish
two posts in his Division, one of which was the giamant’'s post.
The Executive Secretary approved this proposal amdi November,
the Director of the IDC Division wrote to him recoranding that
the complainant’s appointment should not be renewpsh its expiry,
in order to free funds for the new data analysttpade explained
that the complainant’'s tasks could be distributedorgst other
administrative staff. That same day, the Execuieeretary endorsed
the recommendation. Thus, on 5 November 2009, t@esoRnel
Section sent a memorandum to the complainant infayrner that the
Executive Secretary had decided to abolish heripazder to finance
new data analyst posts and that, consequenthappmintment would
not be extended beyond its expiry date of 4 May0201

On 12 November 2009 the complainant wrote to thechtive
Secretary requesting him to review that decisiotplaning that,
based on her experience, she could be transfeorezhather post
within the Commission. By a letter of 11 Decemblee Executive
Secretary replied that he had decided to maintairdécision. In the
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meantime the complainant wrote to the Director had Division of
Administration asking to be reassigned to a G-4t pbsecretary in
that Division, which was advertised on the Comnois's website.
The Executive Secretary replied on 14 Decemberweaging her to
apply for the post so that her candidature coulcdresidered along
with other applications.

On 8 January 2010 the complainant filed an appeati the
Joint Appeals Panel, challenging the decision motektend her
appointment. She argued that the Executive Seygréiad failed to
consult a Personnel Advisory Panel before takinga# required
by Administrative Directive No. 20 (Rev.2), whiclstablishes the
policies and procedures applicable to recruitmeayipointment,
reappointment and tenure of staff. She also arghatia Personnel
Advisory Panel should have been consulted with geisgo the
decision to abolish her post, in accordance witffRRule 9.1.01(a),
which provides that the Executive Secretary shatl terminate the
appointment of a staff member in the case of abaliof post,
reduction of staff, unsatisfactory services or pawty for further
service, until the matter has been considered Bgraonnel Advisory
Panel established in accordance with Staff Rule.04.1 The
complainant alleged that the decision to abolishpgust was tainted
with bias, prejudice and abuse of authority, anat tthe had been
humiliated and harassed by several colleaguesenIC Division,
which had adversely affected her health. She furdieged bad faith
on the part of the Commission, given that it dedide advertise a
G-4 position for which she was qualified, inste&dransferring her to
that position. Therefore, she asked that the detisot to extend her
contract be set aside, and she claimed reinstatemeterial and
moral damages as well as legal costs.

In its report of 22 July 2010 the Joint Appeals &aonsidered
that the provisions of Administrative Directive Nafd (Rev.2) concerning
reappointment were not applicable because the @napit's post had
been abolished and consequently reappointment mpagssible. The
Executive Secretary was therefore not requirecteslt a Personnel
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Advisory Panel before deciding not to extend hgraatment. In the
Panel's view, Staff Rule 9.1.01(a) was likewisepiplgcable because
the complainant’s appointment had not been termdhdiefore its
expiry date. It also found that the Commission &ettd in good faith,
noting in particular that it had given the comp#aih six months’
notice and that both the decision to abolish het pad the decision
not to extend her appointment had been taken oectg¢ grounds.
The Panel found no evidence of harassment, abusauthiority,

prejudice, or bad faith, but it considered that Awministration had
not adequately explained to the complainant theomate for the
one-year extension of her appointment, insteadvofyears, nor the
basis for her numerous “reassignments”, which tesiilted in her
being confused as to the administrative actionsrtak her respect.
Consequently, the Panel recommended dismissingappeal but
awarding her 5,000 euros in moral damages, plus.cos

By a letter of 23 August 2010 the Executive Secyetaformed
the complainant that he had decided to dismisappeal. Hence, the
decision not to extend her appointment was maiathimnd he
rejected the Joint Appeals Panel's recommendatorpay moral
damages and costs on the grounds that his desisiera legitimate,
valid and reasoned management decision. That isirtiprigned
decision.

B. The complainant alleges that the decision not tterek her
appointment was procedurally flawed. She argues tthex decision
amounted to a termination of appointment for alwslitof post and
that, according to Staff Rules 4.1.01 and 9.1.01((@@ Executive
Secretary should have consulted a Personnel AgviBanel before
taking his decision. In her view, the Commissiosodhiled to follow
the requirements of Administrative Directive No.(&&v.2) concerning
reappointments.

She questions the rationale for the decision toligtboher
post, stressing that, according to Staff Regulafidn the Executive
Secretary may terminate an appointment “if the ssites for the
service require abolition of the post or reductminthe staff”. She
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indicates that, while she was informed in Noven39 that her post
would be abolished for financial reasons, a vacamuyouncement
was issued in December 2009 concerning a new Gséigisecretary
in the Division of Administration. Hence, the abiolih of her post

did not result in a reduction of the number of fstahich, according

to the Tribunal's case law, is a prerequisite fonsidering that a
decision to abolish a post was taken on objectioeigds. She adds
that, even if she had no right to a transfer, géath would have

required the Commission to maintain close contath vaer and

bring to her attention other possible assignmentsocancies. Indeed,
according to the case law, an organisation hasty tduexplore all

possible options prior to the separation of a stafmber whose
appointment is not extended.

According to the complainant, she was not treatéd dignity
and respect at all times in her career, culminaimthe decision to
abolish her post and let her appointment expire.aAgesult she
suffered from “panic attacks, sleeplessness, anxagpression and
related physical symptoms”. She emphasises thatloire Appeals
Panel recommended awarding her moral damages agrabeds that
insufficient care had been taken by the Adminigirato ensure that
all proper procedures were followed and that thesganel actions
taken with respect to her numerous transfers agsigaments were
duly explained to her. In this regard she assednt she was
transferred to a new position in February 2007 outh being
consulted, that her letter of appointment was moéraded to reflect
her new duties, that her transfer was not annoumasetequired by
applicable rules and that no explanations werergineher last letter
of extension of appointment for departing from thermal practice”
of granting a two-year extension. She contends tihetdecision to
extend her appointment by one year only was takecause of
negative comments made in her performance appnapalt for the
period 5 May 2007 to 4 May 2008.

Lastly, the complainant states that the Joint AfspeRanel
requested the Administration to provide informatimancerning the
Personnel Advisory Panel that recommended the eae-gxtension,
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but the Administration refused to comply with thisquest. In her
view, that refusal constitutes a breach of due ggsdor which she is
entitled to claim moral damages.

The complainant asks the Tribunal to set asideihgugned
decision, to order the Commission to reinstate Wigh retroactive
effect from the date of her separation and to payrhoral damages.
She seeks material damages in an amount equivalgéhe salaries,
emoluments and benefits she would have earned.thiEgevith
interest from due dates, had she not separated $esmice until the
date of her reinstatement. She also claims costs.

C. In its reply the Commission contends that the camplis

irreceivable for failure to exhaust internal mearisredress insofar
as it challenges the lawfulness of the decisionatmlish the
complainant’s post. In any event, it submits tHadttdecision was
taken for objective reasons, i.e. the need to miaeitne impact of the
limited resources at the disposal of the Commisaiuth to respond to
the recommendation of Working Group B.

The Commission denies any procedural irregularifiesthe
decision-making process that led to the Executeer&ary’s decision
not to extend the complainant’s appointment upgirgxIt points out
that she held a fixed-term appointment which, adiogr to Staff
Regulation 4.4, may be extended or renewed at ideation of the
Executive Secretary, if the staff member is willitg accept such
extension or renewal. At no time, however, shathsan appointment
be deemed to carry any expectation of or right xteresion or
renewal. It adds that, according to Staff RuleGL&), “[i]n granting
fixed-term appointments, the Executive Secretarallskear in
mind the non-career nature of the Commission”. €qoently, the
Executive Secretary was entitled to decide, in élercise of his
discretion, that it was in the best interest of tliganisation not to
extend the complainant’s appointment. It stredsasher appointment
was not terminated but merely expired in accordamitie its terms,
and that the Director of the IDC Division had natde a proposal for
extending it but rather proposed not to extendCiénsequently,
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it denies any breach of Administrative Directive .N2D (Rev.2),
pointing out that, under paragraph 3 of the Dikegtionly proposals
for a possible extension of a fixed-term appointmenust be
submitted to a Personnel Advisory Panel for a renendation.

The Commission denies the allegations of bad faittd breach
of due process with respect to the refusal to dsgclinformation to
the Joint Appeals Panel, explaining that the regims disclosure
related to an earlier administrative decision whisfas not the
subject of the appeal under consideration. Thesedfwas based on
the genuine conviction that the Panel had “goneadubounds” in
making that request. It firmly denies that the ctamant’s alleged
health problems were work-related.

D. In her rejoinder the complainant contends that deemplaint is
receivable in its entirety, stressing that the sleai to let her
appointment expire was based on the simultanectisioe to abolish
her post as set forth in the memorandum of 5 Noeen2009, and
that she asked the Executive Secretary to revidtv decisions in her
letter of 12 November 2009.

On the merits, she submits that there is no prowisin
Administrative Directive No. 20 (Rev.2) permittiagvaiver of its terms
where the Commission wishes to end an appointmeatidwing it to
expire. She maintains that the financial constsaalteged to justify
the abolition of her post were a mere pretext, foognto an e-mail of
3 May 2010 by which the Executive Secretary dir¢tes Director of
the Division of Administration to “add one more [t&al Service-
grade] post for IDC”, the division in which she ds® work. She
maintains that the Commission showed bad faith tdsvder, and
alleges that the Chief of the Personnel Sectiahanbther organisation,
with respect to her application for a vacant pdisat she was not
reliable as she was often on sick leave. She aldai since her
separation from service she has been unable to dowdparable
employment and that, owing to significant and amuritig emotional
distress caused by her circumstances, she hagigmrigom her last
short-term position with another organisation.
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E. Inits surrejoinder the Commission maintains that¢complainant
did not follow proper internal appeal procedureshwespect to the
decision to abolish her post. It asserts thatenetier of 12 November
2009 she only requested a review of the decisidntm@xtend her
fixed-term appointment. Moreover, the Joint AppeBEnel clearly
stated in its report that it considered that theeap was directed
against the decision of 5 November 2009 not to rektehe
complainant’s appointment and the Executive Sewgrdta his final
decision of 23 August 2010 decided to uphold tkeaision.

The defendant contends that the complainant’s aegtitvased on
“waiver” of the provisions of Administrative Dirage No. 20 (Rev.2)
is misconceived, as it wrongly implies that thedbtive contains a
provision requiring the Commission to refer casesam-extension of
appointment upon expiry to a Personnel AdvisoryePadlh reiterates
that paragraph 3 of the Directive merely provideattcases of
possible reappointment should be referred to sucpaael for
recommendation.

CONSIDERATIONS

1. The complainant served the Commission as a General

Service staff member (grades G-3 and G-4) from 208 her last
fixed-term contract expired on 4 May 2010. In 2808 Administration
offered the complainant a one-year extension of fiezd-term
appointment with a termination date of 4 May 20h@ ao expectation
of renewal. Although she accepted the offer, thegainant regarded
this as an insulting departure from the Commissiardrmal practice
of offering two-year extensions.

2. Over the years, and particularly in 2005, the caimgint
had some unpleasant dealings with various manageofferials and
other staff members. Also, the Commission reasdigine complainant
a number of times and, on at least one occasiothout formal
personnel action.
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3. In October 2009 the Director of the IDC Divisiorgtiag

on a recommendation from the Commission’s Workinggup B,
recommended the abolition of the complainant’s pesiccommodate
the creation of posts for additional Professiorradg data analysts.
The Executive Secretary approved that recommendatidlovember,
and the complainant was notified that in view @& gost abolition the
Commission would not extend her appointment beytmexpiry date
of 4 May 2010.

4. The complainant sought the Executive Secretaryseve
of the decision not to extend her appointment, euthsuccess. She
lodged an internal appeal alleging that the degibieached the Staff
Regulations and Rules as well as Administrativee€live No. 20
(Rev.2), and was taken for an improper purpose. Jdiet Appeals
Panel found that the contested administrative astigere in keeping
with applicable rules. For want of affirmative esitte demonstrating
bad faith, it also rejected the complainant’s sigsmins in that regard.
However, the Panel recommended that the Commisp@n the
complainant moral damages as compensation foystematically lax
approach to personnel decisions involving her &atlit pay her legal
costs.

5. During the internal appeal proceedings, the Joippeals
Panel twice requested documentary records relatdeet2008 decision
to offer the complainant a one-year rather thawayear extension
of her appointment. The Commission refused to cgnwith the
Panel's requests stating that the records werkevat to the matter
properly under consideration, that is, the 2009siet to allow the
complainant’s contract to expire by its terms. Thenplainant alleges
that by refusing to produce these records the Ahtnation deprived
her of the right to due process and it did so ith taéth.

6. The Executive Secretary delivered his final decisian
23 August 2010 — which is impugned before the Ty adopting
the Joint Appeals Panel's conclusion that the dmwssto abolish the
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complainant’s post and not to extend her appointmene lawful but
rejecting its recommendation that the Commissiog par moral
damages and costs.

7. The Commission concedes that the complaint is vab&s
insofar as it relates to the decision not to extd#rel complainant’s
fixed-term appointment. All other claims, it maimis, are irreceivable
for want of compliance with Article VII of the Stae of the Tribunal.
This will be dealt with later in these consideratio

8. The first issue is whether the Executive Secresatcision
not to extend the complainant's appointment condpldth Staff
Rule 4.1.01 and Administrative Directive No. 20 (2.

9. The complainant relies on the Tribunal’'s observatiabout
Administrative Directive No. 20 (Rev.2) in Judgm@269, under 8. It
reads in part:

“Under the terms of that Directive, proposals feappointment must be

forwarded by division directors to the Personneiti®a accompanied by a

justification and a performance appraisal repohe Personnel Section

must circulate the proposals to the members of @oRael Advisory

Panel, which submits recommendations for decisonthe Executive

Secretary.”

She states that in her case this was not done.

10. The complainant also takes the position that Adstiative
Directive No. 20 (Rev.2) applies to decisions not eéxtend an
appointment occasioned by the abolition of a p&$te maintains
that the Tribunal dealt with precisely analogouscugnstances in
Judgment 2802 involving Administrative Directive N20 (Rev.2)
and a Professional-grade CTBTO staff member whonsasffered a
contract extension because her post was slated thsbontinued. In
Judgment 2802, under 14, the Tribunal stated:

“The complainant’s right was to have the questidntlee possible
extension of her contract considered on the basithe need to retain
essential expertise or memory in the Secretaridte discontinuance of
her post was directly relevant to that questionwas the fact that it was

10
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not intended to fill it when her contract expiredar intention which the
Joint Appeals Panel found had been carried inteceff

11. The complainant argues that in that case it appdas
Commission accepted that Administrative Directive. 20 (Rev.2)
applied in circumstances of post abolition, yet, hier case, the
Administration did not follow it. She contends th&tiministrative
Directive No. 20 (Rev.2) exists to ensure that sieois not to extend
appointments are taken on fair and objective greund

12. This argument must be rejected. Administrative Elixe
No. 20 (Rev.2) establishes the policies and praesdapplicable to
recruitment, appointment, reappointment and temdrstaff. As the
Commission submits, Administrative Directive No. (#8v.2) requires
that proposals to extend fixed-term appointmentsiuiamitted to the
attention of a Personnel Advisory Panel. Howevee Directive
creates no such obligation in circumstances whaee,here, the
Administration decides to allow a staff member'sittact to expire
according to its terms.

13. The next issue is whether the Executive Secretalgtssion
to allow the complainant’s appointment to expirenpties with Staff
Regulation 9.1 and Staff Rule 9.1.01(a). The compla submits
that, since the Administration was “not in a pasitito offer” her an
extension, the expiry of her contract can be regdirdnder Staff
Rule 9.1.01(b) as a “termination” engaging the fSkifle 9.1.01(a)
requirement that the matter be referred to a Pasddkdvisory Panel.
This argument is without merit. Staff Rule 9.1.01@pecifically
provides that the expiry of a fixed-term appointinea not a
“termination” within the meaning of the Staff Regtibns.

14. The next question is whether the decision to abolie
complainant’s post was vitiated by bias or badhfaibat is, if it was
taken for an improper purpose. The Commission ragistthat the
administrative decision to abolish the complairamibst, although
taken simultaneously with the decision not to edtbar appointment,

11
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was not properly contested in the internal appad| accordingly, is
irreceivable pursuant to Article VIl of the Statatiethe Tribunal.

15. The complainant's appeal, as the Joint Appeals IPane
acknowledged, was against one specific decisiormeha “the
decision dated 5 November 2009 by the Executiveesay not to
grant [her] an extension of her fixed-term appognibeyond 4 May
2010due to the abalition of the post she occupied” (emphasis added).
Similarly, the Executive Secretary’s impugned “fidacision” was to
“uphold [his] decision not to grant [the complaitjaan extension of
[her] fixed-term appointment beyond its expiry dafe4 May 2010
due to the abalition of the post [ she] occupied” (emphasis added). The
Commission adds that the complainant's argumerittece to the
decision to abolish her post constitute a new chamgh not simply new
pleas.

16. A decision taken for an improper purpose is an @bois
authority. It follows that when a complainant chatjes a discretionary
decision, he or she by necessary implication alsallenges the
validity of the reasons underpinning that decisionthis respect, the
Tribunal may examine the circumstances surrounthirgabolition of
the post to determine whether the impugned decisias tainted by
abuse of authority.

17. Having said this, the record amply shows that, caign
Working Group B did not specifically recommend thieolition of
the complainant's post, the contested decisionse waken in the
organisational interest for budgetary reasons arskitve a specifically
identified programmatic need.

18. The next issue is whether the Administration’s safuto
provide documents requested by the Joint AppeaisIR@nstitutes a
breach of due process. Twice during the interngkapproceedings
the Panel requested additional information regardire decision of
2008 to offer the complainant a one-year extensfdrer appointment
rather than the two years normally offered. Amorleo things, it

12



Judgment No. 3172

wanted to know who was the chairperson of the PerdoAdvisory
Panel that recommended the truncated extensionAd@henistration
twice refused to comply with these requests, citglgvance.

19. The complainant contends that the refusal of the
Administration to produce this documentation orniify potential
witnesses breached her due process rights. Itadichereover, in bad
faith and in breach of a fundamental principle usdtice identified by
the Tribunal in Judgment 2282, under 11:

“The integrity of the internal appellate process d§ fundamental

importance to the proper functioning of the inteioraal civil service. [...]

it must be free of any taint of fraud or abuse ofvpr. [...] there is a

positive obligation on the part of the adminiswatiof every international

organisation to assist staff in the exercise oirtrezourse and to place no
obstacle in their way.”

20. The complainant asks the Tribunal to draw a negativ
inference from the Commission’s refusal to prodtiee documents
the Joint Appeals Panel requested, and to awar@lndamages for
the breach of due process.

21. In response, the Commission relies on its statenoént
20 May 2010 to the Joint Appeals Panel. It readsain:

“[tlhe Administration wishes to state that the démn in respect of
which the Panel is requesting additional matesahét one which [the
complainant] has challenged or in any way requeitsa@view pursuant to

the applicable provisions. Moreover, the Panel wilbte that [the
complainant] herself has in no way alleged that #imvementioned
decision has violated the terms of her appointrient.

22. The Commission adds that the refusal was in no way
predicated on bad faith, but rather on a genuinesiction that the
Panel's request exceeded its jurisdiction.

23. Pursuant to Article 11 to the Staff Regulations Rudes, the
Joint Appeals Panel is the judge of its own commeteand is entitled
to inspect all documents pertinent to the casdsctirae before it. The
Commission did not assert that the documents instopre were

13



Judgment No. 3172

privileged; rather, it took the position that theyere irrelevant.
Relevance, though, is clearly a question for theeP# decide, not
the litigants who come before it.

24. The Staff Regulations and Rules do not require Jiiat
Appeals Panel to explain why it considers a givecutnent to be
relevant. However, in this case, the Panel did arpboth in its
memorandum to the Administration and in its formeadommendation
to the Executive Secretary that the requested deotstweraelevant
to the disputed question of whether the decisiansatbolish the
complainant’s post and not to extend her appointmeme tainted by
bias or some other legally vitiating factor. Byusihg to proffer the
documents, even though this did not prevent thelHesm continuing
the appeal and issuing its recommendation, the Gsson breached
the principles of due process, entitling the conmglat to moral
damages.

25. As to the allegation of bad faith, it is well edisbed in the
case law that “bad faith must be proved and is ngresumed”’
(Judgment 2293, under 11). In this case, theret@rsufficient basis
in the evidence to conclude that the refusal talpce the documents
amounts to bad faith.

26. It remains to consider what may broadly be desdribs
“harassment linked” allegations in support of afeience that the
decision not to extend her appointment did not oesbrganisational
needs and the Joint Appeals Panel's recommendaiformoral
damages in this regard.

27. While the file record reveals that the complaindrad
various problems with management and other stafhibees during
her tenure, her performance appraisal reports atelithat they were
amicably resolved. The Tribunal finds that the Odippeals Panel
overreached by considering prior personnel decdssionolving the
complainant that she did not contest in her stat¢mieappeal. Unlike
the decision to abolish her post, the prior persbdecisions did not

14
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relate in any cognisable way to the Executive Sagys decision to
permit her contract to expire. The Tribunal conelsidhat the Joint
Appeals Panel's recommendation for the payment @fahndamages
was based on administrative actions not properlyissatie in the
appeal.

28. In conclusion, the complainant will be awarded rhora
damages in the amount of 15,000 euros and, basettheopartial
success of her complaint, costs in the amountGifCdeuros.

DECISION

For the above reasons,

1. The Commission shall pay the complainant moral dgsan the
amount of 15,000 euros.

2. It shall also pay her 4,000 euros in costs.

3. All other claims are dismissed.

In witness of this judgment, adopted on 2 Novemia&12,
Mr Seydou Ba, President of the Tribunal, Mr Giuse@arbagallo,
Judge, and Ms Dolores M. Hansen, Judge, sign besswvdo |,
Catherine Comtet, Registrar.

Delivered in public in Geneva on 6 February 2013.
Seydou Ba
Giuseppe Barbagallo

Dolores M. Hansen
Catherine Comtet
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