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114th Session Judgment No. 3169

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Mr A.T. A.-H. a@&gst the
Centre for the Development of Enterprise (CDE) 6nCttober 2010
and corrected on 1 December 2010, the CDE'’s repl§7oMarch
2011, the complainant’'s rejoinder of 22 April anidetCentre’s
surrejoinder dated 31 May 2011;

Considering Articles Il, paragraph 5, and VII oétBtatute of the
Tribunal;

Having examined the written submissions;

Considering that the facts of the case and thedjsiga may be
summed up as follows:

A. The complainant, a Togolese national born in 196®ed the

Centre for the Development of Industry, which ldiecame the CDE,
in 1987. He was assigned to the Centre’'s Headqaaatel appointed
to the post of main expert at grade 2.B in 1991.10March 2007
he was given a contract for an indefinite periodtiofe. At the

material time, he was performing the duties of @@dtcoordinator
and regional coordinator in the Operations ManagerBepartment,
as well as those of deputy head of that department.
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The CDE is an institution jointly administered HyetAfrican,
Caribbean and Pacific Group of States (ACP) andetirepean Union
(EU). In 2007 a study on the future of the Centesswonducted at the
initiative of the European Commission. On the basithe conclusions
of the study, a joint ACP-EU task force was settapdiscuss, in
particular, the reorganisation of the CDE. At thene time, the Centre
produced a strategy document setting out new ggsrfor its work,
and drew up a budget for the year 2009 which irexdual planned staff
reduction at Headquarters.

In June 2009 the ACP-EU Committee of Ambassadooptad
a revised budget proposal for 2009 which speclficabncerned
the Centre’s “internal restructuring”. The proposade it plain that
the purpose of the “budget amendments” was to pheeway for
future operations to be largely decentralised ® @entre’s regional
offices and that only a “minimum complement” of eataff would
be retained at Headquarters. The abolition of 1&spwas therefore
proposed. In order to carry out this restructueffgciently, the Centre
decided to commission an organisational review franfirm of
human resources consultants. The latter assesskdstdf member’s
competencies in order “to obtain a clearer grasphat [was] involved
in the CDE'’s restructuring”.

On 3 December the Director of the Centre calledctiraplainant
to his office and handed him a letter dated 2 Ddmgm2009
informing him that, following an Executive Board etimg on
restructuring which had been held on that same, dasepost was
being abolished. As the complainant was exemptenh fnaving to
serve a period of notice, he received compensdtioredundancy in
accordance with Article 34 of the Staff Regulatiofishe CDE.

On 14 December 2009 the complainant submitted aplzont
under Article 66(2) of the Regulations, in whichthainly contended
that the letter of 2 December 2009 showed thatEtkecutive Board
had taken the decision to abolish his post, butthetdecision to
terminate his contract, whereas under Article hefRegulations that
body was alone responsible for terminating the remmtof staff at
the 2.B level. Subsidiarily, he argued that thecpdure leading to
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his dismissal was tainted with flaws. As he recgive reply, he
resubmitted his complaint on 25 January 2010. OReBruary the
Director replied that the complaint was “irreceilelon the grounds
that the decision to abolish his post had beemtélyethe Executive
Board unanimously “further to” the approval of thedget for 2009.

The complainant then embarked on a conciliationcgdare
under Article 67(1) and Annex IV to the Staff Regfidns. In his
report, issued on 18 June 2010, the conciliatoitedvthe Centre to
reconsider the complainant’s case, as he was coenithat there had
been some “irregularities” which might have flawée restructuring
process. Alternatively, he suggested that a settieishould be sought.
At a meeting on 24 June the Centre explained thve&i$ encountering
difficulties in committing itself to “a final solidn to the file” and
the parties agreed to meet again in the presenteeatonciliator in
order to explore possible solutions to the disgoteone last time. At
a second meeting on 13 October the parties agtesdtiie Centre
would examine the possibility of assigning the ctamant to a post
in a regional office, at a grade lower than thathef position which he
had held.

On 25 October 2010 the complainant filed this caimil with
the Tribunal, in which he stated that he was chglley the implied
rejection of his internal complaint of 14 DecemBég9.

By a letter of 14 December 2010 the Deputy Direaibrthe
Centre informed the complainant that a recruitnmoicedure, open
only to former staff members of the CDE, was gdimdpe initiated in
order to fill three posts at a grade lower thar tiféhis previous job.
She also offered to pay him a sum equivalent tateigonths’ gross
salary if he applied for one or more of these p@gthout success,
or if he did not apply. On 18 January 2011 the damgnt told
the conciliator that if the Centre remained wedtiedthe principles
which underpin[ned] its offer”, he could draw up racord of
non-conciliation without any need to call the pestio a meeting. The
next day the conciliator, who had contacted the Ciied that since
each party maintained its position, it was impdsstio arrive at a
settlement of the dispute.
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B. The complainant states that the decision to tertmihis contract
was not taken by the competent body. As he did ig ihternal
complaint, he asserts that, although under Art®lef the Staff
Regulations the Executive Board was competent toptadhat
decision, it only took the decision to abolish post.

He further contends that the Centre did not pasangrinformation
about the restructuring process either to the Staffnmittee, to the
CDE Union syndicale or to the Recruitment/Promotion Committee
or to its staff. In his view, by thus shrouding thecess in “total
opacity”, the Centre breached the adversarial pi@cHe considers
that in accordance with this principle the ExeaaitBoard ought to
have given him a hearing at which he could havegudhat he could
continue to serve the Centre, particularly on antofihis experience.

The complainant also denies that his post has gelyibeen
abolished. Citing the Tribunal's case law, he subrthat, if it has
been abolished, the Centre failed in its duty tplee with him all
possibilities for reassigning him before his coctrevas terminated.
He holds that the Centre did not look for a newt o him, did not
propose one to which he could have been transfemeddid not ask
him if he was prepared to accept a position atnetagrade, if no post
at his grade could be offered to him.

Lastly, he argues that the circumstances in whishdismissal
occurred caused him moral injury, especially siheewas notified
of it with immediate effect in the presence of alitieand he was
escorted from the premises by security guards.

The complainant asks the Tribunal to set asided#msion of
2 December 2009 and to order his reinstatementsi@ably, he
claims the payment of his salary until retiremege aand moral
damages in the amount of 7,500 euros. He also fasksosts in
the amount of 7,500 euros.

C. Inits reply the Centre states that, in accordamitie Article 3(1)
of the Staff Regulations, the Director adopts denis to terminate
contracts after the Executive Board has approvdch#i decision. In
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the instant case, as the Board has approved thiti@bmf the
complainant’s post, the Director decided to terr@rtas contract.

The Centre contends that neither its Staff Regdatinor its
Internal Rules obliged it to consult the Staff Comtee or theUnion
syndicaleabout the restructuring process, and that thisgemdtd not
fall within the terms of reference of the Recruititi®romotion
Committee either. It submits, however, that it lkeahe Staff
Committee “on numerous occasions” and that the Citteenitself
consulted all the Centre’s staff members as eallpacember 2008
by submitting a questionnaire regarding this precks them. The
Centre also contends that the complainant’'s dutiesde him
“particularly well placed” to know that decentraison would result
in the abolition of the department to which he veasigned. In its
opinion, there is therefore no doubt that the camgaint was informed
of the “central features” of the restructuring pss.

Moreover, the Centre states that it examined thesipoity of
assigning the complainant to a post which was aatthe time of
the restructuring exercise, or which was likely decome vacant
shortly thereafter, either at Headquarters or negional office. The
complainant’s profile did not, however, match tperely administrative
functions” which had been kept at Headquartersh@Algh in August
2009 the Director had announced the opening of artliting
procedure reserved for internal candidates in céil four posts of
head of a regional office, the complainant had show interest in
any of them. Lastly, in the Centre’s view, the féleat he turned
down the opportunity offered to him on 14 Decemp@iO to apply
for three vacant posts proves that he “[was] stillnterested” in a
possible reassignment.

The Centre submits that the measures taken withrdetp the
complainant when his dismissal was announced didtarget him
personally and that, although they were “unusutiigy were not
unlawful. It explains that, since some 15 staff herms were dismissed
at the same time as the complainant, these measwges needed
“to guard against possible acts of retaliation” ethivould only have
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“exacerbated the difficult situation from which jitas] struggling to
emerge”. The CDE is surprised that the complaimarasking to be
reinstated and for the payment of his salary watirfement age, given
that his duties have been abolished. It asks timifial to order him
to pay costs.

D. In his rejoinder the complainant points out th& tavised budget
proposal for 2009 made provision for the retentansix expert
posts in the Operations Management Department fzetdhie would
have been suitable for five of them. He says tleatherefore had
“absolutely no reason” to imagine that the restrtiog of the CDE
would concern him and that was why he did not apptyany of the
four posts of head of a regional office. He recegsithat, during the
conciliation procedure, the Centre took accourtheffact that he was
prepared to accept a post at a lower grade and hiadeome offers
on that basis. He asserts, however, that the officch he received on
14 December 2010 was not that of a new assignrieprospect of
which had been held out to him in October during tonciliation
procedure, but an invitation to apply for certaosts, and he explains
that he declined that offer because he had noiesrtaf being
appointed to any of these posts. He reiterateslaims and also asks
the Tribunal to order the CDE to defray the expengeich he and his
family incurred on resettling in his country of @i, for which, he
says, the Staff Regulations make provision.

E. In its surrejoinder the Centre holds that the mdidudget
proposal for 2009 envisaged several “scenarios” tHrad it was
therefore plain that this document offered no gotes that the
complainant’s duties would be maintained and tligthntract would
“continue”. As for the offer of 14 December 2010submits that the
complainant is wrong to allege that he had receigedoffer of
reassignment and that it invited him to apply foee posts at a lower
grade in order to ascertain whether he might berésted in them.
Moreover, the Centre considers that the complaimaatuest for the
defrayal of his relocation costs is “not relevariiécause he did not
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formulate it in his complaint and because he hdspnoved that he
has in fact relocated. Lastly, it reiterates ierol that the complainant
should be ordered to pay costs.

CONSIDERATIONS

1. In 1987 the complainant was recruited by the Cefdre
the Development of Industry, which later became @eatre for the
Development of Enterprise (CDE). He was appointeihnexpert in
1991 and on 1 March 2007 he was given a contracariandefinite
period of time. At the time of the facts givingei$o this dispute he
was at grade 2.B, step 6, and was assigned to therafns
Management Department, where he was performingriple duties
of sectoral coordinator for wood and furniture, ioe@l coordinator
for West and Central Africa and deputy head ofdépartment.

2. By a letter of 2 December 2009 the Director of @BE
informed him that at an Executive Board meetingdt@h the same
date, concerning the Centre’s restructuring, asitatihad been taken
to abolish his post. This letter, which in substimdicated that his
appointment was consequently terminated, explathetl he would
receive compensation for redundancy in accordaiiteArticle 34 of
the Centre’s Staff Regulations and that he was el@mpted from
having to serve his period of notice.

3. The adoption of the plan to restructure the CDEjctvh
entailed the abolition of the complainant’s post to the termination
on the same date of 15 staff members’ contracts-dedving aside the
contemporaneous dismissal of another staff mendvarrfsatisfactory
service — affected a total of no less than 16 stefinbers, or almost
half of the staff complement of the organisatidd&Eadquarters.

4. This restructuring was the culmination of a revipmcess
which had been under way since 2006 and which ked barried out
at the request of the Member States of the Europdaion, the
members of the African, Caribbean and Pacific Grotistates and
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the European Commission with a view to reducing@Bd&E’s running
costs and improving its efficiency. At that poitiie Centre’s closure
was being contemplated unless a thorough reform vegsdly
undertaken. Moreover, the European Commission healded in
December 2008 that the disbursement of the budgefgropriations
earmarked for the CDE for 2009 would be partly ¢bodal on the
approval by the Centre’s Executive Board of a pgegrreport on the
restructuring. Apart from the abolition of postbe tstrategy was to
decentralise the Centre’s operational activitiestiaysferring them
to its regional offices and to restrict the funosoperformed at
Headquarters correspondingly to specific manageniasupervisory
tasks. It also involved achieving a satisfactorytanabetween staff
members’ profiles and their job content — some bictv had therefore
been redefined. To this end the Centre decided alb an the
assistance of a firm of human resources consultants

5. On 14 December 2009 the complainant challenged his
dismissal under Article 66(2) of the CDE Staff Redions. The
Director decided to reject his internal complaint 2 February 2010.
This is the decision which must now be deemed tarpigned by
the complainant, after the failure of the conditiat procedure for
which provision is made in Article 67(1) of the ddregulations.
In addition to the setting aside of the decisioi2ddecember 2009
from which the decision of 2 February 2010 sterhs, complainant
principally seeks his reinstatement in the CDE subsidiarily, the
payment by the Centre of a sum equivalent to tha&l @mount of
the salary which he would have received until heched retirement
age, and moral damages.

6. The complainant has requested the convening ofaare
In view of the abundance and sufficient claritytled submissions and
evidence produced by the parties, the Tribunalidens that it is fully
informed about the case and does not therefore dleratessary to
grant this request.
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7. Precedent has it that in order to achieve gredtfieremcy or
to make budgetary savings international organisatimay undertake
restructuring entailing the redefinition of postsdastaff reductions
(see, for example, Judgments 2156, under 8, or,26t48er 10).
However, each and every individual decision adoptdtie context of
such restructuring must respect all the pertinegall rules and in
particular the fundamental rights of the staff ammed (see, for
example, Judgments 1614, under 3, or 2907, under 13

8. The Tribunal will not accept the plea that the dieri to
dismiss the complainant was not taken by the coempeauthority
because it was not approved by the Executive Boutitle 3(1) of
the Centre’s Staff Regulations states that “[t]xedtitive Board shall
be responsible for approving, on proposals fromDhector, the [...]
termination of staff contracts”. It is thereforar®®what surprising that
the Centre appears to argue in its submissiondrihiais case it was
incumbent upon the Executive Board to approve athlg post
abolitions proposed by the Director, and not thamisal decisions
themselves. It is clear from the wording of the \abmentioned
provision that the Board’'s competence extends tpraying the
termination of staff members’ contracts. Howevée excerpt from
the minutes of the Executive Board’s meeting onezdnber 2009
shows that it had approved a “[l]ist of staff laayithe CDE”, which
specified which staff members would have to workirtytheir period
of notice. This proves that the Board did decidet only on the
abolition of the posts in question, but also on diemissals. As a
result, this plea has no factual basis.

9. Nevertheless, the mere fact that the Executive daolalt
with the legally distinct decisions of abolishingpast and dismissing
the post holder at one same meeting tends to siiadta the
complainant’'s other plea, namely that before hiswtemt was
terminated no attempt was made to see if he coaldebssigned to
another job within the CDE.
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10. The Tribunal's case law has consistently upheld the
principle that an international organisation mayt terminate the
appointment of a staff member whose post has beelished, at least
if he or she holds an appointment of indetermimhteation, without
first taking suitable steps to find him or her aitgtive employment
(see, for example, Judgments 269, under 2, 174%erun, or 2207,
under 9). As a result, when an organisation habtdish a post held
by a staff member who, like the complainant initretant case, holds
a contract for an indefinite period of time, it reduty to do all that it
can to reassign that person as a matter of pridoitanother post
matching his or her abilities and grade. Furtheemdrthe attempt to
find such a post proves fruitless, it is up to dhganisation, if the staff
member concerned so agrees, to try to place hireoin duties at a
lower grade and to widen its search accordinglg (se&lgments 1782,
under 11, or 2830, under 9).

11. Despite the CDE’s denials on this point, it cleafdjled
in its duties prior to the disputed dismissal. histconnection, the
Tribunal cannot fail to note that both the decisiér2 December 2009
terminating the complainant’s appointment and thia2 February
2010 rejecting his internal complaint against thieasure, were
couched in terms suggesting that his dismissalayasrely automatic
consequence of the abolition of his post and dit mention any
attempt to find a post to which he might possiblgvéd been
reassigned. In addition, as the conciliator righthcorded in his
report, it must be found that in the documentatiegarding the
context in which the decision to dismiss the conmalat was taken
there is no trace of any such search having beeie ma

12. The Centre tries to argue that on 12 August 2009 it
advertised four posts of heads of regional offigesl that the
complainant showed no interest in those positidrisad juncture. But
at that point in time, the complainant had not badarmed of his
possible dismissal, and he therefore had no péaticeaason to apply
for one of those posts. The Centre’s allegatioas, thiven his own
role in preparations for the decentralisation pssciem the CDE, the
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complainant could not have been unaware that hst o the
Operations Management Department was going to béshbd, are
not tenable, because they are based on mere stipposoreover,
the complainant rightly draws attention to the fiwt the Centre’s
revised budget proposal for 2009, which, havingnbe&eculated two
months before this invitation for applications, whs most up-to-date
source of information at the time, still foresaw sxperts being
retained in that department, which could hardlyregarded as an
indication that his post was going to be abolisi#gdll events, in law
the publication of an invitation for applicationsa$ not equate with a
formal proposal to assign the complainant to a pesition, issued
specifically in order to comply with the duty tovgi priority to
reassigning staff members holding a contract fomdefinite period
of time.

13. The Centre also contends that on 14 December 2010,
during the conciliation procedure, it suggested tha complainant
should apply for three posts at a lower grade ®dwn and that
he did not take up this offer. However, this evemitich occurred
after the impugned decision had been adopted, tahaee any
bearing on the assessment of the lawfulness ofdizision, and the
complainant ought to have received such suggesthmiere his
dismissal. Furthermore, apart from the fact that tomplainant
has convincingly explained in his reply why he thbu that he
should decline the offer in question, the Tribundl not draw any
consequences from this refusal, because Annex MdoCDE Staff
Regulations, which sets out the rules governing theciliation
procedure, specifies in Article 4(11) that wherispdte which has not
been resolved by those means is referred to thHeufal, “nothing
that has transpired in connection with the procegglibefore the
conciliator shall in any way affect the legal riglaf any of the parties
to the Tribunal”.

14. It is quite possible that, owing to the scale & pnogramme
to abolish posts in connection with its restructgrithe CDE was
unable to offer another post to the complainanthat time of the

11
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disputed dismissal. But the Tribunal concludes fribra foregoing

considerations that the Centre has not discharped burden of

proving that it endeavoured to fulfil its duty toake the necessary
efforts in that respect (see the above-mentionedgrdant 2830,

under 9). This breach of a fundamental right of twenplainant,

which, as the conciliator emphasised in his repody probably be

ascribed to undue haste in carrying out that restring, therefore

taints the impugned decision with unlawfulness.

15. Moreover, the complainant’s contention that hismissal
breached the right which every international ché@tvant possesses, to
be heard before any unfavourable decision conagrnim or her is
adopted, is also correct.

16. As the Tribunal has often stated in its case laywildue of
the contractual relationship between an organisaitd its personnel
and the trust that therefore prevails between tlieenAdministration
has a duty to inform the staff member concernedsointention to
dismiss him or her in order to enable that persopléad his or her
cause (see, for example, Judgments 1082, under 18384, under 8).

17. In submitting that it did fulfil that duty in thigase, the
CDE confines itself to the statement that the camgint was, “like
all the other staff members, aware of the centeatures of the
restructuring”. It refers in this connection to auegtionnaire
distributed by the Staff Committee, which askedfstembers what
direction they thought the forthcoming reform shibubke, and it
again pleads that the complainant could not haes baware of the
imminent abolition of his post. Quite apart fromatihas already been
said earlier on the latter point, the Centre doatstimus show that it
directly, clearly informed the complainant, as Wwaguty, that he was
about to be dismissed, in order to give him an oppdy to
comment.

18. It follows from the foregoing, without there beiagy need
to consider the other pleas of the complaint, thatdecision of the

12
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Director of the CDE of 2 February 2010 and tha2 &ecember 2009
terminating the complainant’s contract must beaséte.

19. In view of the nature and length of the complaitsant
appointment, the Tribunal will order the CDE tonsgate him in
the Centre, to the full extent possible, as frora tfate on which
his dismissal took effect, i.e. 4 December 200%hvell the legal
consequences that this entails.

20. However, if the CDE considers, in view of its staff
complement and budgetary resources, that it caactolly reinstate
the complainant, it shall have to pay him matedamages for his
unlawful removal from his post. In this connectithe complainant
has no grounds for claiming the payment of the whadl the salary
which he would have received until he reached aetént age
because, although his contract was concluded fondefinite period
of time, it did not guarantee him an appointmerthwihe Centre until
the end of his career, owing to the latter's veiffiallt financial
situation. However, the damages in question may faigly
compensated by awarding the complainant an amayuivaent to
the sum total of the salary, allowances and otimantial benefits of
any kind which he would have received if his cocittead remained in
force for five years as from 4 December 2009, thescompensation
which he received on dismissal and any remunerdt®may have
received during this period.

21. The complainant also contends that the circumsgaiice
which his dismissal occurred caused him seriousamiojury. His
submissions in this respect are manifestly welhfited. On the one
hand, the lack of information before the terminatid his appointment
and of any effort on the part of the CDE to reasdign to another
post were an affront to his dignity. On the othandh and above all,
the complainant contends, without being contradicteany way by
the Centre, that on being notified of the termioratdf his contract
by the Director in the presence of a baliliff, hiound pass to the
Centre’s premises was immediately withdrawn andvhe forthwith
escorted from them by security guards. From itgtermi submissions

13
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the CDE appears to believe that such measuresitalbusual”, were
“not in any way intrinsically unlawful” and weregtified, “in view of
the number of staff members whose contract [had]beeminated”,
by the need “to guard against possible acts ofliaétm”. The
Tribunal considers on the contrary that they weratdd and
humiliating. They were all the more shocking in timstant case
because they were directed against a staff memhberhad served the
Centre with uncontested professional merit for eeslthan 22 years.
If the complainant is not actually reinstated — antely in this case,
since the complainant makes this request onlysrshbsidiary claims
— in consequence of the foregoing the Centre ghall him moral
damages, which the Tribunal considers it appropriatset at 7,500
euros, as requested by the complainant.

22. In his rejoinder the complainant asked the Tribunabrder
the CDE to defray the relocation costs relatedisadturn and that of
his family to his country of origin. However, asetfiribunal has
consistently held, a complainant may not, in hiser rejoinder, enter
new claims not contained in his or her original ptamt (see, for
example, Judgments 1768, under 5, or 2996, unddh@ claim must
therefore be dismissed.

23. As the complainant succeeds for the most parts lemtitled
to costs, which the Tribunal sets at 5,000 euros.

24. The CDE entered the counterclaim that the comptaina
should be ordered to pay costs. It follows fromfitregoing that this
claim must obviously be dismissed.

DECISION

For the above reasons,

1. The decision of the Director of the CDE of 2 Felyu2010
and that of 2 December 2009 terminating the complais
appointment are set aside.

14



Judgment No. 3169

In

The complainant shall be reinstated in the Centrehe full
extent possible as from 4 December 2009, with ladl kegal
consequences that that entails.

If the Centre considers that such reinstatememnpossible, it
shall pay the complainant material damages cakedlan the
manner stated in consideration 20, above, and ndaralges in
the amount of 7,500 euros.

At all events, it shall also pay him costs in thmoant of
5,000 euros.

The complainant’s remaining claims are dismissetl,isathe
Centre’s counterclaim.

witness of this judgment, adopted on 9 Novemi2812,

Mr Seydou Ba, President of the Tribunal, Mr Giuse@arbagallo,
Judge, and Mr Patrick Frydman, Judge, sign belevdaal, Catherine
Comtet, Registrar.

Delivered in public in Geneva on 6 February 2013.

Seydou Ba
Giuseppe Barbagallo
Patrick Frydman
Catherine Comtet
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