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113th Session Judgment No. 3148

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Mr T. B. againise Centre
for the Development of Enterprise (CDE) on 17 J&840 and
corrected on 22 July, the CDE’s reply of 10 NovemB@10, the
complainant’s rejoinder of 15 February 2011 and ®entre’s
surrejoinder of 29 April 2011;

Considering Article Il, paragraph 5, of the Statote¢he Tribunal,

Having examined the written submissions and decided to
order hearings, for which neither party has applied

Considering that the facts of the case and thedjsiga may be
summed up as follows:

A. The complainant, a British national born in 1956in¢d the
Centre for the Development of Industry (CDI) — @IBE’s predecessor
—in 1992 at grade 2.B, on a contract for a fixedqa of time which
was regularly extended.

In his assessment report for 2005 the complaindtaimed a
global appreciation of 58.05 per cent. This gave lai score of 4,
indicating that certain areas of his work requimeghrovement. On
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18 December 2006 he lodged an internal complaiainagthis report
and against three decisions of 18 October and kieer 2006 to
move him to a different post. After the Director tfe Centre
had dismissed this internal complaint, a concitiat@as appointed
pursuant to Article 67(1) of the CDE Staff Regudas and Annex IV
thereto. He concluded that the complaint was urdedn

On 20 December 2006 the Director informed the campht
that, in view of his 2005 evaluation and the entmo force of
the CDE Staff Regulations in 2005, the Centre wifsriog him a
contract for a fixed period of time from 1 MarchQZ0to 29 February
2008. He added that, if the complainant’s effortd auture evaluations
provided sufficient justification, he might be give contract for an
indefinite period of time.

In the autumn of 2006, in the exercise of his dytithe
complainant discovered some compromising documeassibly
revealing a conflict of interest on the part of tB@ector of the
Centre. In view of the CDE’s status as a joint itnsbn of the
African, Caribbean and Pacific Group of States #mel European
Union, financed by the European Development Fun®HE he
brought this information to the attention of therégpean Commission
and a Member of the European Parliament. At theodridat year he
was interviewed on this matter by the European -Araud Office
(OLAF). On 26 March 2007 the Chairman of the Exe®uBoard
of the CDE informed all staff members that OLAF hdetided to
conduct an immediate check, on the Centre’'s presnisesupporting
documents and material, in connection with therfaag received by
the Centre from the EDF.

On 29 June 2007 the complainant received his ass@sgeport
for 2006 in which he obtained a global appreciatbA8.65 per cent,
which gave him a score of 6 and meant that hisop@dnce
was unsatisfactory. On 4 September he informedHbad of the
Administration Department that he disagreed witle #wvaluation
contained in this report and he returned it withbigt signature. On
7 December 2007 he was informed that, despite tamsecutive
unsatisfactory assessment reports, the ExecutieedBuad instructed
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the Director to renew his contract, because hepteted a major role
in initiating the OLAF investigation. On 8 Februé2908 his contract
was therefore renewed for six months, i.e. untifBhust 2008.

On 16 May 2008 OLAF issued a non-confidential sumynad its
final investigation report concerning the Centrewhich it concluded
that the investigation had brought to light probtonflicts of interest,
passive corruption and fraud on the part of a genyior official of the
Centre. It stated that it had referred the casthéoFrench criminal
courts.

On 1 August 2008 the Head of the Administration &épent
met with the complainant to discuss his assessmegmatrt for 2007,
which showed a global appreciation of 48.1 per cence again
giving him a score of 6. At the end of this meetitite Head of the
Administration Department informed the acting Diceaof the Centre
that the complainant’s participation in the invgation conducted
by OLAF might have had an adverse impact on hifopmance. On
7 August 2008 the complainant was given a secortdnsion of
his contract for eight months, i.e. until 30 Af@009. He subsequently
chose not to add any comments to his report foi7 20 refused to
sign it.

On 14 November 2008 OLAF recommended the holdingrof
external investigation into new allegations of ftaar irregularities at
the Centre. In its final report of 26 November 2@BAF indicated
that these allegations were groundless.

In a memorandum dated 7 April 2009 the Chairmanthef
Executive Board drew attention to the fact that twmplainant
did not enjoy unlimited protection as a whistleveés and he put
two options to the members of the Board: the fivas to offer the
complainant a contract for a fixed period of timeai new post in the
programmes or funds managed by the Centre; thendewas not to
renew his contract on account of his assessmeaottsgior 2005, 2006
and 2007, provided that his performance appraieal 2008 also
proved to be “substandard”.

On 21 April 2009 the complainant received his asesnt
report for 2008 where he again obtained a scoré fafr the global
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appreciation. The new Director of the Centre infednnim by a letter
of 28 April that, the Executive Board “having givés agreement”,
his contract would not be renewed. The Directoringled him that,
according to Article 6(2)(b), first indent, of th&taff Regulations,
a contract for a fixed period was renewable twicdy cand that
his contract had already been extended on two mectasHe added
that the complainant’s status as a whistle-blowidr bt have the
consequence of rendering legally inapplicable tlevant provisions
of the Staff Regulations, according to which thenging of a contract
for an indefinite period was subject to “continuirgatisfactory
performance”, whereas his performance from 20080@8 had been
below the required standard.

On 26 June 2009 the complainant filed an interrahmlaint
against this decision and his assessment repor2@08. As this
internal complaint was dismissed on 25 August 2808 complainant
initiated conciliation proceedings. In his repoft 20 March 2010,
which constitutes the impugned decision, the catoill concluded
that the decision of 28 April 2009 was well foundeding to the
complainant’s unsatisfactory performance and tleatthat reason, he
did not intend to look for any compromise solution.

B. The complainant submits that the principles of gdaith and
of legitimate expectations have been breached becdu proposing
the non-renewal of his contract, the Deputy Direab the Centre
and the Chairman of the Executive Board did not ooonthe
undertaking which they had given to the Europeam@ssion — to
which reference is made in a letter of 29 April 206om a European
Commissioner — that a procedure would be launcheabprove the
renewal of his contract.

He contends that the decision not to renew hisraonts tainted
with two errors of law. First, he states that th@ebBtor wrongly
implied that Article 6(2)(a) of the Staff Regulat® authorised
only the granting of a contract for an indefiniteripd of time
whereas, in his opinion, that provision meant habntract for a fixed
period of time should be granted where the conutimor awarding a
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contract for an indefinite period of time were mo¢t. Secondly, he
then submits that the Director wrongly considereat this contract
could not be renewed for a third time for a fixedripd under
paragraph 2(b), first indent, since that provisievhich refers to
temporary posts, did not apply to him because he agermanent
post.

Referring to the memorandum which the Centre preduturing
the second conciliation proceedings, he also arthegsthe decision
of 28 April 2009 is tainted with an error of lawdaan obvious error
of judgement because, although the Centre tookithe that it was
possible to reappoint him under the above-mentiohidle 6(2)(b),
second indent, it rejected this solution on theugds that it was
contrary to the interests of the service and thacyple of sound
financial management. He adds that that decisidlavged because it
does not state that reason.

The complainant also submits that Article 3(1) &dof the Staff
Regulations were breached, because the ChairmdneoExecutive
Board submitted the proposal regarding the reneivhls contract to
the Board in his memorandum of 7 April 2009 — whsrenly the
Director was competent to do so — and it was thar@dhat decided
not to renew his contract.

He contends that this decision was taken withotheeithe
Executive Board or the Director seeing his assessneport for 2008
or his comments thereon. His right of defence weerefore not
respected.

He asserts that his assessment reports for 200&, &0d 2007
must be regarded as “legally non-existent documdrgsause they
are tainted with serious flaws. He explains that dismissal of his
first internal complaint against his report for 80@as not impugned
in proceedings before the Tribunal and no integ@hplaint was
lodged against the report for 2006, because hechtiya the Centre
would review those reports in the light of the fimgs of OLAF’s first
investigation. He says that he found himself inirailar situation
with regard to his assessment report for 2007, usecae hoped that
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the findings of the second investigation would lehd Centre to
re-examine it.

Lastly, the complainant submits that his assessmemrt for
2008 was unlawful. He points out that his objecif@ that year were
not set in the previous report, as they should hmen, and that he
was informed of them only in October 2008.

The complainant asks the Tribunal to find, if nesegg, that his
assessment reports for the years 2005 to 2007hanthtee decisions
to move him to a different post were unlawful oeevegally non-
existent. He seeks the setting aside of his assegsmport for 2008
and of the decision of 28 April 2009. He also clsicompensation for
moral and material injury and costs.

C. Inits reply the Centre submits that none of theudeents produced
by the complainant establishes the existence afgapement between
the Centre and the European Commission that hisraminshould
be renewed. Nor does any of these documents sughastthe
complainant received personal assurances to tieat.ef

The defendant states that the complainant’'s irng¢gpon of
Article 6(2)(a) and (b) of the Staff Regulationsimeorrect. In the
Centre’s opinion, subparagraph (a) deals only With conditions on
which a contract for an indefinite period of timeaynbe awarded,
whilst subparagraph (b) sets a limit on the nundfg¢imes a contract
for a fixed period of time may be renewed, whichthe instant case,
it was “logical” to respect.

The Centre explains that it considered the podsilaif giving the
complainant a contract on the basis of the secodenit of the above-
mentioned subparagraph (b), in order to comply Withexpectations
of the European Commission, but that it decidedh@exercise of its
discretionary authority, that it was not in theergsts of the service to
do so. In its view, the reference to the complaisannsatisfactory
performance was sufficient reason not to renevehigract.

The CDE maintains that, although the memoranduri éfpril
2009 was signed by the Chairman of the Executivard@othe
proposal regarding the renewal or non-renewal efdbmplainant’s
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contract had come from the Director of the Ceritralso asserts that
it is clear that the decision of 28 April 2009 waken by the Director
after he had sought the agreement of the ExecBuraed.

In addition, the Centre explains that the complaiisacomments
in his assessment report for 2008, on which therdosas not
required to express an opinion, were indeed taknadccount by the
Director on 28 April 2009.

The Centre’s main contention with regard to the glamant’s
arguments concerning his assessment reports fé&, 2006 and 2007
is that they are irreceivable, because these eparte become final,
since the complainant did not lodge an internalglaimt against them
within the prescribed time limits. Moreover, thetf#éhat the decision
of 28 April 2009 rested in part on these three rispdoes not have the
effect of reopening the time limits for challengitigm.

The CDE admits that the failure to set work objexgtifor 2008 is
regrettable, but contends that this in itself i$ @oough to invalidate
the conclusions of the last assessment reportethdaese objectives
were not formally set until the autumn of 2008, toenplainant was
aware of them before that.

D. In his rejoinder the complainant reiterates hisiargnts and says
that, if the censored version of the report of 2Z&vé&mber 2009 which
he has produced does not enable the Tribunal toayaiear view of

the sequence of events, it may obtain a completsiore from the

CDE, the European Commission or OLAF.

E. Inits surrejoinder the Centre maintains its posiiin full.

CONSIDERATIONS

1. Since 1992 the complainant had held a contracafoixed
period of time, which had been extended severadim

2. As his assessment report for 2005 indicated thaesareas
of his work required improvement, the complainaniged an internal
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complaint against it on 18 December 2006. Thisrirakecomplaint,
which was also directed against three decision48ofOctober and
1 December 2006 to move him to a different posts wWesmissed
following a conciliation procedure initiated subseqtly by the
complainant, the terms and conditions of which kaid down in
Annex IV to the CDE Staff Regulations.

After the entry into force of these Staff Regulatoand in
view of the global appreciation contained in theoamentioned
assessment report, on 20 December 2006 the coraptairas offered
another contract for a fixed period of time, fromMarch 2007 to
29 February 2008. Although in his assessment regort 2006 and
2007 the complainant’s performance had been deemsatisfactory,
this contract was subsequently extended twice aasl due to expire
on 30 April 2009.

3. In December 2006 the complainant had reported & th
European Commission that certain documents forvearaldnim in the
context of his duties appeared to reveal the exgsteof a conflict
of interest on the part of the Director of the CD¥t.the end of its
investigation, OLAF announced that it had discodegegidence of a
conflict of interest. After receiving additional daments in the course
of 2008, OLAF opened another investigation. Infitel report of
26 November 2009, of which the complainant produgesensored
version, it indicated that it had not found anydevice of fraud or
irregularities.

4. On 28 April 2009 the complainant was notified ofe th
decision not to renew his contract. He lodged dertal complaint
against that decision and against his assessmpaoit fior 2008 to
which the decision referred. As his internal complavas dismissed
on 25 August, on 12 October 2009 he requested peming of
conciliation proceedings.

5. In his report of 20 March 2010 the conciliator coed
that the decision of 28 April 2009 “was fully jusd” in view of
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the complainant’s very unsatisfactory performancaering his
employment at the Centre in latter years and that,those
circumstances, he could not envisage any settleniémt is the
decision which the complainant impugns before ttibuhal. He asks
the Tribunal to find, if necessary, that his assesg reports for the
years 2005 to 2007 and the three above-mentionedioles to move
him to another post are unlawful or legally nonsgat, to set aside
his assessment report for 2008 as well as theideaist to renew his
contract and to award him compensation for moral amaterial
injury.

6. The complainant first submits that the principldsgood
faith and of legitimate expectations have beendired, because the
Deputy Director of the Centre and the Chairman hef Executive
Board proposed to the Board that it should eitkeew or not renew
his contract, whereas they had assured the Eurdpeammission that
they would propose a renewal of his appointment.

He contends that it is clear from a letter of 29iAp009, which
a European Commissioner sent to the Chairman ofEtkecutive
Board of the CDE, that the European Commission imdormed
the Board that it was opposed to the non-renewaliobppointment
on the grounds of his performance appraisals. Tomrassion had
thus taken into account the principle of protectimiistle-blowers,
according to which a staff member who has forwaridéarmation to
OLAF must not suffer adverse consequences, asasdte findings
of the investigation opened in response to theriédion concerning
the former Director, which he and other staff memblead passed
on, and on the opening of an investigation conogrrthe Deputy
Director.

It was also plain from that letter of 29 April 20GBat on
31 March 2009, during a meeting between represeesaiof the
Commission and the Deputy Director of the Centreway of
extending his contract in conformity with the St&&gulations had
been identified, namely through his secondmentiignopinion, this
meant that the Deputy Director had approved thabrsgment. He
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infers from the wording of the above-mentionedelethat the Deputy
Director and the Chairman of the Executive Board dgreed with the
Commission that a proposal to extend his appointnstiould be
submitted to the Board. However, they reneged enuhdertaking
that they had given by announcing that they wereimdavour of

renewing his contract.

7. The Tribunal draws attention to the fact that, whil is
true that where a staff member has received assesam accordance
with the principle of good faith, he or she is #at to demand the
fulfilment of his or her expectations, consistentqedent has it that
the right to fulfilment of a promise is subjectttte condition that it
must be substantive, i.e. to act, or not to actpallow, that it should
come from someone who is competent or deemed cemiptet make
it; that breach should cause injury to him or héiowelies on it; and
that the position in law should not have alteretiveen the date of the
promise and the date on which fulfilment is duee(d®r example,
Judgments 782, under 1, and 3005, under 12).

8. The complainant himself admits that the letter &f &oril
2009, which he presents as conclusive evidences doé mention
any agreement or undertaking on the part of their@aa of the
Executive Board and the Deputy Director, but cargaionly
indications, and that there is no other documethétile to show that
these indications were of such a precise and uritbomal nature that
they might be deemed to constitute proof of assigsto him that his
contract would be renewed.

Moreover, none of the documents in the file shoWat tthe
complainant had received personal, direct assusaffoen someone
who was competent to give them, or who could beandgd as
competent, such that he might entertain a legigmakpectation that
he would remain in the service of the CDE.

9. As the requisite conditions for engendering a rightthe
fulfilment of a promise are not met, this plea mostdismissed.
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10. Secondly, the complainant asserts that the decisibn
28 April 2009 not to renew his contract is unlawalving regard to
Article 6(2) of the Staff Regulations, which readsfollows:
“Statutory staff shall be engaged under one ofdhewing contracts:
(@) Contracts for an indefinite period of time
A contract approved by the Executive Board is sukjec
— the availability of funding,

— continuing satisfactory performance, in accoogan with
Article 30,

— continuance of the functions occupied by thef stafmber,
— ability to perform the functions as per contract.
[--]

(b) Contracts for a fixed period of time

— A contract approved by the Director for staf§aged to fill a post
which is included in the list of posts appendethisection of the
Centre’s budget and which the budgetary authoritiese
classified as temporary. The duration of such e@mts$rshall be up
to two years, renewable twice only, up to a maximowverall
period of five years.

— A contract approved by the Director for staf§aged to fill a post
established under programmes and funds managédut liyentre.

[.]"

11. The complainant submits that the above-mentionetside
is tainted with two errors of law. First, the Ditec of the
Centre “implicitly considered” that under the afmentioned
subparagraph (a) it is possible only to award arecohfor a fixed
period of time, whereas if the conditions for dosware not met, an
appointment or reappointment for a fixed term woblkl allowed.
Secondly, the Director wrongly considered thatdustract could not
be renewed for a third time for a fixed period unsigbparagraph (b),
first indent, as this provision, relating to temggyr posts, did not
apply to him because he held a permanent post.

12. The Tribunal finds, however, on reading the decisal
28 April 2009, that no error of law was made in lgmy the

11
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provisions of Article 6(2) to the complainant. lrede the fact that
subparagraph (b), first indent, of this paragratgbutates that only a
contract for a fixed period of time granted to affsmember engaged
to fill a post which the budgetary authorities haetassified

as temporary is “renewable twice only” does not mehat this

restriction does not apply to a permanent post.thfs conciliator

recognised, it must be considered that it was afépty balanced”

decision on the part of the CDE “to apply [...] tont@cts for a fixed

period of time charged against the budget for peanaposts the [...]
same principles and restrictions as those laid ddéevncontracts

[of this kind] for temporary posts”. In these cinstances the
complainant, whose contract had already been rahéwiee, could

not expect a further extension. With regard to dpelication of the

aforementioned paragraph 2(a), the Tribunal ndtasit is clear from

this decision that the Director rightly emphasidkdt the award of
a contract for an indefinite period of time is sdtjto “continuing

satisfactory performance”. As the complainant’sf@enance had

been unsatisfactory for several years, the Dirdbtenrefore had reason
to consider that the complainant could not be gsgch a contract.

The second plea is therefore unfounded.

13. Thirdly, the complainant denounces an error of &awd an
obvious error of judgement, in that his reappointmainder
Article 6(2)(b), second indent, of the Staff Rediglas was deemed
contrary to the interests of the service and thendananagement of
the funding allocated by the EDF. He complains thatdecision of
28 April 2009 did not mention this as a reasonrfot renewing his
contract.

14. However, as the Centre observes, although the conpit
was a whistle-blower, his status as such did n@mibat “a service
need could be created where there was none”, orthkaapplicable
rules could be circumvented, notwithstanding thésterce of a
recommendation from the European Commission coiragrithe

12
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renewal of the complainant’s contract on the basiarticle 6(2)(b),

second indent, of the Staff Regulations. In addijtithe CDE is

correct in stating that the reappointment of afstaémber whose
unsatisfactory performance had been recorded oeraewvccasions
would have been synonymous with poor managemer.défendant
did not therefore commit an error of law or an ol error of

judgement in exercising its discretion when assgsiie needs of the
service and the complainant's qualifications coragamwith the

requirements of a programme.

The argument that the decision did not give adegressons will
not be accepted, for it is plain from the decis@n28 April 2009
that it was based on a number of factors whichttegeconstituted
sufficient grounds not to renew the complainangistcact.

As the Tribunal has consistently held, the lackirmadequacy
of an explanation can be remedied at the appegé gieovided that
the appeal body may examine the complete file dnad the staff
member is given his or her full say (see, in paldg Judgment 2668,
under 7(a)). This requirement has been fully retgokn the instant
case.

It follows from the foregoing that the third plea equally
groundless.

15. Fourthly, the complainant contends that the degisid
28 April 2009 breached Article 3(1) and (2) of tB&aff Regulations
which state:

“1. The Executive Board shall be responsible forraping, on proposals
from the Director, the recruitment of staff at lev@.A and 2.B and the
renewal, extension or termination of staff consaahd any individual
special conditions relating to one or more membérdaff.

[...]

2. The Director shall seek the approval of the Exge Board on all
matters relating to recruitment of staff and theesgal, extension and
termination of staff contracts. Such matters shiatilude, inter alia,
vacancies, modes of advertisement of vacanciesicappns received and
the method and basis of selection of the candidates

13
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16. According to the complainant, it was the Chairmdrthe
Executive Board, not the Director, who submitted finoposal either
to renew, or not to renew his contract and thaBbard itself decided
not to renew it.

17. It has been established that it was indeed the r@hai
of the Executive Board who, in his memorandum oApfil 2009,
submitted the proposal regarding the renewal or-reapwal of
the complainant’s contract to the Board. This actisas not in
conformity with the provisions cited above. Evena$ the defendant
contends, the other members of the Executive Bogré not bound
by a proposal from the Chairman, the fact remadia the relevant
provisions were not respected insofar as the Bd&dussed, not a
proposal from the Director, but one from its ChammThe Tribunal
does not find that the non-renewal decision inlfits@as unlawful in
any way, since it was up to the Executive Boardeoide whether to
approve the proposal submitted to it. Nevertheldss breach of the
aforementioned article justifies the acceptancheffourth plea.

18. Fifthly, the complainant argues that the decisian to
renew his contract rests on his unsatisfactory ssesent report
for 2008, yet his comments on that report were taden into
consideration either by the Executive Board, wtagheed to the non-
renewal of his contract, or by the Director, whagidered himself to
be bound by the evaluation made by the complaisauipervisors.

19. Irrespective of what will be said below with regaalthe
lawfulness of the conditions in which the above-timred report
was drawn up, the Tribunal considers that this pleat fail. Contrary
to the complainant’s submissions, it was indeed Blirector who
took the decision not to renew his contract andERkecutive Board
was not therefore under any obligation to hearctraplainant. There
is no proof that the Executive Board was not infedmof the
complainant’s assessment report or of his comntletgon before it
gave its opinion. Furthermore, the decision of 38ilA2009 contains
nothing which would confirm the complainant’s ab¢ign that the

14
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Director considered himself bound by the evaluatioade by the
complainant’s supervisors.

20. Sixthly, the complainant states that the decisib@3April
2009 is tainted with an “error of law because th2EGnferred from
the lack of a challenge in the form and within theme limits
laid down in the Staff Regulations of [his] assesstmreports for
2005, 2006 and 2007 [...] that unsatisfactory perforoe had been
definitively established, which ruled out his reajppment”, and that
those reports were “tainted with blatant flaws afcls obvious
seriousness that they constituted [...] legally ngistent documents”.

21. The Centre submits that the arguments concernimg th
lawfulness of the assessment reports for 2005, 20Q6 2007 are
clearly irreceivable, as these reports cannot kslesiged because
they have become final.

22. The Tribunal considers that an assessment repostitges
a decision adversely affecting the person conceamet] as such, it
may be contested by means of an internal compladlged with the
prescribed time limits. It may even be impugnegdrioceedings before
the Tribunal after internal means of redress hagenbexhausted
(see, in particular, Judgment 2991, under 11). Heweit is clear
from the evidence on file that, in the instant ¢aakhough the
complainant did challenge his assessment repor2G66 through an
internal complaint and then requested the openihgonciliation
proceedings after this internal complaint was désmdl, he did not
thereafter file a complaint with the Tribunal. mese circumstances,
the aforementioned report and the three decisiakentin 2006 to
move him to a different post, which also formed subject of that
internal complaint, have become final. It is al&gipfrom the file that
the complainant did not challenge his assessmenttefor 2006 and
2007 in the prescribed form and within the presdillime limits.
For this reason, these reports have become firdltlagy may not
be called into question, even with regard to theivfulness, in the
context of this dispute.
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The arguments which the complainant puts forwarelgain his
lack of action and the case law on which he rediesof no avail in
this case.

The sixth plea must therefore be dismissed.

23. Lastly, in a seventh plea, the complainant challenthe
lawfulness of his assessment report for 2008. Westdhe CDE to
task for not setting his work objectives for thesipart of 2008. In
his view, this should entail the cancellation aessments relating to
the achievement of these objectives and to hisepsidnal abilities
during the period in question.

24. The Tribunal notes that, in his memorandum of 7 ilApr
2009, the Chairman of the Executive Board put twaiioms to
the members of the Board, one of which was notewew the
complainant’s contract on the basis of his assessmports for 2005,
2006 and 2007, provided that his performance apgréor 2008 also
proved to be “substandard”. In addition, it is pliom the decision of
28 April 2009 that the non-renewal of the complatf®mappointment
was explained by his assessment report for 20@8¢ alia. Hence,
if the complainant was not given a contract for idefinite
period of time, it was partly because his perforogahad remained
unsatisfactory throughout 2008.

25. The Tribunal draws attention to the fact that, wehéne
reason for not renewing a contract is the unsatisfa nature of the
performance of a staff member, who is entitled ¢oitformed in a
timely manner as to the unsatisfactory aspectssobthher service, the
organisation can base its decision only on an agsa¥ carried out
in compliance with previously established rulese(sm particular,
Judgment 2991, under 13, and the case law citekithe This
presupposes that the person in question has bgmed in advance
of what is expected of him or her, in particulay,tbe communication
of a precise description of the objectives set.
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26. In the instant case, it is not disputed that thekwgan
and the objectives assigned to the complainant2688 were not
included in the report for the previous year, 2@07, as is required by
Rule No. R3/CA/05, entitled “Periodic Assessmeiatid that it was
not until the autumn of 2008 that these objectmwese formally set.
The complainant therefore had no work plan infogniim of the
objectives set for the whole of the reference mkrio

27. It may be concluded from the above that, sinceaphraisal
for 2008 was not conducted in accordance with thesrestablished
by the organisation, it is flawed and must be sitea

28. The complainant asks the Tribunal to set asideddwsion
of 28 April 2009 not to renew his contract, as tégision was based
partly on his assessment report for 2008. As watedtabove, this
report was drawn up in unlawful conditions and dieeision based on
it is therefore unlawful and must be set asidep &lsaring in mind
what was said under 17, above.

29. The complainant seeks compensation for the mordl an
material injury which he has allegedly sustained.

30. Under the terms of Article 6(2) of the Staff Rediglas, the
duration of a contract for a fixed period of timehall be up to
two years, renewable twice only” and the award afoatract for
an indefinite period of time is subject, inter ali@ “continuing
satisfactory performance”.

The Tribunal draws attention to the fact that, dcadance with
its case law, if an organisation restricts the nemobf fixed-term
contracts a staff member may be given and lays depecific
conditions for the award of an indefinite contractas is the case
here — a staff member cannot sit back and waithfether contract
to be turned into an indefinite contract, sinceshe/will be expected
to meet stricter requirements (see, in particulargigments 2337,
under 5, and 2992, under 20).
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It is clear from the submissions that the complaingould no
longer obtain an extension of his contract forxadi period of time,
and there is nothing in the file to suggest thaintet the requisite
conditions for being given a contract for an indié period of time.
Although the assessment report for 2008 may nottaken into
consideration because it has been set aside, tho2605, 2006 and
2007, which have become final, as is stated iniderstion 22 above,
show that the complainant did not meet the conditb “continuing
satisfactory performance”. The complainant has nbierefore,
suffered any material injury.

31. However, in view of the unlawful nature of the dgcn
taken with regard to him, he has suffered moralrinwhich must be
redressed, taking account of the circumstancesh@fcase, by an
award of compensation in the amount of 10,000 euros

32. The Tribunal does not consider that there are aoyngls
for ordering the production of a complete versiéithe OLAF report
of 26 November 2009, as the complainant requests.

33. The complainant is entitled to costs, which theblinal sets
at 5,000 euros.

DECISION

For the above reasons,

1. The decision of the Director of the CDE of 28 Ai#009 and the
complainant’s assessment report for 2008 are &b.as

2. The Centre shall pay the complainant compensatiting amount
of 10,000 euros for moral injury.

3. It shall also pay him 5,000 euros in costs.

4. All other claims are dismissed.
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In witness of this judgment, adopted on 4 May 2(M2,Seydou Ba,
President of the Tribunal, Mr Claude Rouiller, Jedgnd Mr Patrick
Frydman, Judge, sign below, as do |, Catherine €prRegistrar.

Delivered in public in Geneva on 4 July 2012.
Seydou Ba
Claude Rouiller

Patrick Frydman
Catherine Comtet
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