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113th Session Judgment No. 3135

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Ms A.-A. S. awgi the
Technical Centre for Agricultural and Rural Coopera (CTA) on
2 April 2010 and corrected on 4 May, the Centreply dated
17 June, the complainant’s rejoinder of 19 July dhd CTA's
surrejoinder of 27 September 2010;

Considering Articles Il, paragraph 5, and VII oétBtatute of the
Tribunal;

Having examined the written submissions;

Considering that the facts of the case and thedjsiga may be
summed up as follows:

A. The complainant, a Togolese national born in 196ed the
CTA in 1987. As from 1 June 1990 she held the I@vAlstep 5 post
of Secretary of the Administration/Accounting Asarg. Her contract
for a fixed period of time was renewed on sevecabsions. As from
1 September 1999 her ability, efficiency and condiecmed the
subject of assessment reports. At the material §iheewas employed
under a “letter of extension” of 21 February 2008ick covered the
period from 1 March 2005 to 31 December 2007.
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The Director of the CTA informed the complainant dnletter
of 7 December 2007 that her contract would not dreewed when
it expired, on the grounds that her overall leviekervice, as shown
in her assessment reports for 2004, 2005 and 2686, been
unsatisfactory and had remained mediocre, despii®us warnings
and the unfavourable ratings contained in thosertepThe Director
awarded her compensation equivalent to nine momtdrauneration
in lieu of notice, in accordance with Article 34(®f the Staff
Regulations of the CTA which entered into force 2 September
2006. In a letter of 17 December 2007 the compidimaplied that
her last contract, signed in February 2005, hach lgmverned by
Decision No. 2/92 of the ACP-EEC Committee of Andzaiors of
22 December 1992 laying down the Staff Regulatadithe CTA. She
drew attention to the fact that Article 35(1)(b) tbbse Regulations
stipulated that the period of notice was one mopén year of
service completed and she said that she “woulde&doethe decision
of 7 December 2007 provided that she were paid eosgtion
equivalent to 20.7 months’ remuneration in lieunotice instead of
the nine which she had been granted. By a lette2loDecember
2007 the Director pointed out to the complainargt tthe letter of
21 February 2005 extending her contract specifiati the regulations
adopted in Decision No. 2/92 “w[ould] apply unthet adoption”
of the new Staff Regulations. The application & trew regulations
as soon as they entered into force was thus a tammdodf the
letter extending her contract. He confirmed that sfas entitled to
compensation equivalent to nine months’ remunerattbat is the
maximum amount laid down in the aforementioneddetB4(2).

On 29 May 2009 the complainant requested the ogeoirthe
conciliation proceedings in accordance with Artidlef Annex IV to
the Staff Regulations. A conciliator was appointe&eptember 2009.
He heard the parties on 21 January 2010 and iskisedeport on
4 February 2010. In his conclusions he expressedrvations as
to the admissibility of the conciliation requestchuse the complainant
had submitted it more than 17 months after “theatspn of [her]
‘complaint™ of 17 December 2007, and he decided tw seek a
“compromise” solution to the dispute. On 2 Aprill®2xthe complainant
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filed a complaint with the Tribunal in which sheatlenged the
decision of 7 December 2007.

B. The complainant submits that her complaint is redde. She
contends that the decision of 7 December 2007 did specify

the appeal procedures open to her and that shed camguest
the settlement of the dispute by conciliation “ay aime before

an application to the Administrative Tribunal”, wndArticle 4(1) of

Annex IV to the Staff Regulations. Furthermore, bheught the case
to the Tribunal within three months of 4 Februa®il@ — the date on
which conciliation failed — in accordance with pgnaph 12 of the
above-mentioned Article 4(12).

On the merits, she contends that the grounds gfeenthe
“termination” of her contract, i.e. the unsatistagt nature of her
service, is not a real and genuine reason, singeaksessment
reports for the period 2000-2004 contained commigomaka from her
superiors, the three reports mentioned in the secisf 7 December
2007 attested that she had very good “specifidsskaind the criteria
used in her 2005 assessment were the wrong onksifpost.

Moreover, she comments that the letter of 21 Felr2®05
extending her contract stated that either partydcaut an end to
“the effects of the [...] extension subject to a pdriof notice
corresponding to one month per year of service ¢eteg’ and
that amendments to the internal rules issued irsyaunce of the
Staff Regulations “applied to her only after natifiion”. As she
had not received any notification of a formal doemtnamending
the letter extending her contract, no rule could dpplied to her
without breaching the terms of that letter. Sheo atensiders that
the reduction of the period of notice stipulatedha letter extending
her contract was contrary to the general principleacquired rights
and the non-retroactivity of unfavourable rules asite therefore
concludes that, having completed 20 years and &hsai continuous
service, she was entitled to compensation corraipgrio 20 months’
and 26 days’ remuneration in lieu of notice, i.87,974.08 euros.
As the Centre has already paid her 81,590.76 eustus,considers
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that it owes her the difference between these twonss
l.e. 106,383.32 euros. She further states thainipeigned decision
has caused her substantial financial injury, hagergirise to a
considerable loss of income in terms of her pengights and
has brought about the “forfeiture of her medicaurance cover”. In
her opinion, if she had continued to work for th& ACuntil the
retirement age of 65 she would have earned at 8&s800.64 euros.

She asks the Tribunal to find that the “prematerenination” of
her employment contract was unlawful and impropet @ order the
CTA to pay her 864,800.64 euros in compensatiortifereconomic
and financial injury which she considers she hdfeed and the sum
of 106,383.32 euros as the outstanding amountrafdrapensation in
lieu of notice. Lastly, she asks to be awardedscimsthe amount of
50,000 euros.

C. Inits reply the Centre argues that the complairitreceivable. In
its view, the fact that Article 4(1) of Annex IV the Staff Regulations
does not prescribe any time limit for the submissab a request for
the appointment of a conciliator is due to an agétson the part
of the ACP-EC Committee of Ambassadors. In the mteseof a
“statutory time limit”, it considers that the pripte of a reasonable
period of time must apply. Despite acknowledgingttishe had
been informed of the appeal procedures availabldhénevent of a
dispute between the CTA and one of its staff membenen she
signed the last letter extending her contractctimplainant submitted
her request for the appointment of a conciliator 28nh May 2009,
that is 17 months after the Director’s decisiorRdfDecember 2007,
a period of time which, in the CTA’s view, cannot loescribed
as reasonable. In addition, the Centre notes thiate the letter of
17 December 2007 was a “complaint” within the magniof

Article 66(2) of the Staff Regulations, in that tlewmplainant
challenged the amount of the compensation whichhsakereceived in
lieu of notice, she did not submit such a “complaiagainst the
decision not to renew her contract.
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On the merits, and subsidiarily, the Centre asstrtd the
impugned decision was well founded. Although themplainant
received favourable assessment reports between &0D@004, that
is not inconsistent with her work being evaluateffetently at a
later stage. Despite the recommendations madertanttkethe training
courses which she attended, her assessment réa204, 2005 and
2006 recorded her “unremittingly” unsatisfactoryvéee. As far as
2007 was concerned, the Centre reveals that onpte@ber 2007
the complainant's supervisor had sent the Direcor internal
memorandum — which it produces as an annex tejtly - in which
she underscored the complainant’s weak accounkifig. s

The Centre also maintains that the complainanttlyigleceived
compensation equivalent to nine months’ remunamatio lieu of
notice pursuant to Article 34(2) of the Staff Regidns. It stresses
that the letter of 21 February 2005 extending hmtract stipulated
that the new Staff Regulations would apply as sasrthey entered
into force. All the members of staff were informedhen this
happened by a memorandum dated 8 January 2007défeedant
explains that the purpose of the nine-month lindswot only to bring
the Staff Regulations — which are part of Europ€ammunity law —
into line with the rules applicable to the tempgrastaff of the
European Union, but also to take account of budgeatanstraints.
In its view, this limit did not breach the complait’'s basic terms
of employment. Lastly, the Centre submits that ttlaim for
compensation for economic and financial injury mounded because
the complainant had no right of employment with @&A until
retirement age. It further asks the Tribunal toeorithe complainant to
pay its legal costs.

D. In her rejoinder the complainant maintains that bemplaint
is receivable. She says that the information whieh CTA provided
to her with regard to the appeal procedures availab her was
neither complete nor adequate. She also disputetetial scope of
the memorandum of 8 January 2007, to the extentithmade no
reference to appeal procedures and was not addresker directly.
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On the merits, she submits that she never receineassessment
report for 2007, that the CTA never forwarded th&etinal
memorandum of 4 September 2007 to her and thatnipeigned
decision makes no reference to that document.

E. In its surrejoinder the Centre maintains its argotmeegarding
the irreceivability of the complaint. On the meritsexplains that no
assessment report was drawn up for the complaind2@07 and that
the internal memorandum of 4 September 2007 wasneationed in
the impugned decision because it was not an assasseport and
did not therefore have to be forwarded to the campht.

CONSIDERATIONS

1. The complainant joined the CTA as a telephonist/
receptionist on 1 May 1987. She then took on theedwf Secretary
of the Administration/Accounting Assistant, and hemployment
contract was renewed several times. At the timeeofseparation from
the Centre she was employed as a member of thieatletaff at
level 3.A, step 5, under a “letter of extension”2if February 2005
covering the period from 1 March 2005 to 31 Decen2®7.

2. On 7 December 2007 the Director of the CTA decithed
the complainant’s contract would not be renewed nwheexpired,
on the grounds that “[her] overall level of servie.] h[ad]
proved unsatisfactory for several years”. This siea explained
that the complainant would receive compensationresponding
to nine months’ remuneration in lieu of notice, @ocordance with
Article 34(2) of the Staff Regulations adopted he tdecision of
the ACP-EC Committee of Ambassadors of 27 Septer20@6. The
provisions in question state that “[tlhe lengthtloé period of notice
shall be one month for each completed year of sensubject to a
minimum of three months and a maximum of nine mghthith the
result that the complainant, who had been empldyetthe Centre for
more than 20 years, was entitled under this Artioleompensation
calculated on the basis of this nine-month maximum.
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3. Having been notified of this decision on 14 Decenf07,
on 17 December 2007 the complainant sent the Direcketter which
constituted a “complaint” within the meaning of ish¢ 66 of the Staff
Regulations. Although in this letter she said @tz “t[ook] note that
[her] present contract w[ould] not be renewed an akpiry”, she
pointed out that “this contract [had been] signedrebruary 2005
under the CTA [S]taff [R]egulations in force undbe Fourth ACP-
EU Convention”, which had been laid down in a poeg decision
of the Committee of Ambassadors of 22 December 1%i2e
drew attention to the fact that Article 35(1)(b)tb& older text made
provision for “a period of notice correspondingotee month per year
of service completed” and did not restrict the tangf that period
to nine months. The complainant therefore conteritiet she was
entitled to compensation calculated on that movedeable basis. She
concluded her “complaint” by saying that she “woualgree to [the
Director’s] decision subject to receiving notificat that [she] would
be given 20.7 months’ pay in lieu of notice”.

4. On 21 December 2007 the Director rejected this ‘@aimt”
on the grounds that the fact that the complainasutgract had been
signed while the previous Staff Regulations weileistforce did not
prevent the application of the new Staff Regulatitm the matter in
dispute.

5. By a letter of 29 May 2009 the complainant requkdtes
opening of the conciliation proceedings for whicbyision is made in
Article 67 of the new Staff Regulations in the eveha “complaint”
being rejected. She took issue with what she reghad the improper
nature of the non-renewal of her contract and tl@mar in which
the above-mentioned compensation had been caldukate therefore
requested the appointment of a conciliator in at@oce with
Article 4(3) of Annex IV to the Staff Regulations.

6. Although conciliation proceedings were actuallytiated,
they proved to be fruitless, because in his repbdt February 2010
the conciliator ultimately concluded that he hadrbéed to “abandon
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the search for anything approaching a compromisgtiso between
the parties”.

7. It was against this background that the complairiiéed a
complaint with the Tribunal. She seeks not only $sk&ing aside of
the decision not to renew her contract, but alsopgensation for the
economic and financial injury resulting from thigasure, additional
compensation in lieu of notice and the award ofxos

8. The complainant has applied for hearings. In vidwthe
abundant and very clear submissions and evidermduped by the
parties, the Tribunal considers that it is fulljoirmed about the case
and does not therefore deem it necessary to drisapplication.

9. The CTA, which has raised several objections to the
receivability of the complaint, contends that tleenplainant may in
any case not challenge the impugned decision ipeésof the non-
renewal of her contract, because this decision ehaflenged in the
initial “complaint” of 17 December 2007 only insofas it concerns
the amount of the compensation in lieu of noticantgd to the
complainant.

10. The Centre’s submission in this respect is welhfied.

11. As the Tribunal has already had occasion to expiain
Judgments 3067 and 3068, delivered on 8 Februdatg,2ie above-
mentioned Articles 66 and 67 of the CTA Staff Regiohs,
concerning appeals, provide for two successiveguoies which the
staff member must use before referring a casedad ttbunal. Under
Article 66(2) staff members who intend to challengedecision
adversely affecting them must submit a “complatotthe Director of
the Centre within a period of two months. A “coniptais defined as
“a written document requesting that an amicabletswi be found to
the dispute in question”. In the event of a deadisiejecting the
“complaint”, Article 67 provides that conciliatiggroceedings must be
initiated in accordance with the provisions of Arn¥ to the Staff
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Regulations. Pursuant to Article 4 of this anndwe staff member
must then send the Executive Board a request éoapipointment of a
conciliator, who must propose the terms of a “jasd objective
settlement of the dispute”.

12. Article 67(3) explicitly states that the exhaustwhinternal
means of redress means that “the competent ayth@g previously
had a complaint submitted to it pursuant to Arti6&(2)”", that “the
complaint has been rejected” and that “conciliatias failed”. Plainly
all of these conditions must be met. Read togetherprovisions
in question therefore make it clear that a complairmay submit a
matter in dispute to the Tribunal only if that neathas first formed
the subject of a “complaint” and then of conciletiproceedings.

13. In the instant case it is plain from the wording tbe
“complaint” of 17 December 2007, quoted under 3 vabdhat,
although the complainant referred to the impugnedision as a
whole, this “complaint” concerned solely the amoahtompensation
in lieu of notice granted to the complainant andt_ttat that stage,
she did not dispute the non-renewal of her contrdwat these
circumstances, even if the purpose of the subséqagnest for the
opening of conciliation proceedings was to chalketige whole of the
decision of 7 December 2007, the Tribunal findg tha claims other
than those relating to the compensation in questi@nirreceivable
because internal means of redress have not beeausied, as
required by Article VII, paragraph 1, of the Statwf the Tribunal
(see, for precedents establishing that it is imiptsgo widen the
scope of claims presented to internal appeal bodigzoceedings
before the Tribunal, Judgments 1443, under 4, 2u86er 3(b), or
2308, under 12).

14. 1t is to no avail that the complainant attemptsatgue, in
this connection, that she was not fully informedha# internal appeal
procedures available to her under the Staff Reignisit Quite apart
from the fact that she was manifestly aware of possibility of
lodging a “complaint”, because she did so, consigbeecedent has it
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that the staff members of international organisetiare deemed to
know the provisions of the staff regulations appdyto them (see, for
example, Judgment 1700, under 28).

15. Since, for the reasons set out above, the claimkirsg the
setting aside of the decision not to renew herreshiaind the request
for compensation for the economic and financialunyj ensuing
from that measure are irreceivable, the Tribunal wonfine its
examination of the merits of the complaint to tkedros related to the
amount of the compensation in lieu of notice.

16. The complainant relies on the conditions set farththe
letter of 21 February 2005 extending her contracbrider to submit
that the amount of that compensation ought to h&es calculated on
the basis of the rules laid down in Article 35(})@ the 1992
Staff Regulations and not the less favourable rwestained in
Article 34(2) of the 2006 Staff Regulations. Thattér did specify,
in section 3, paragraph V, which expressly refetedhe above-
mentioned Article 35 of the Staff Regulations thanforce, that
the applicable period of notice was “one month year of service
completed”. The complainant therefore considerd, thdhen she
separated from the Centre, it could not lawfullplgthe provisions
of the 2006 Staff Regulations which establishedaximum of nine
months for this period of notice.

17. The Tribunal first draws attention to the fact thggnerally
speaking, the terms of employment of staff memioéisternational
organisations may vary according to amendmentshef existing
staff regulations or staff rules and that suchresfees to the original
provisions as may be contained in their employmeoitracts do
not prevent this. In the instant case, this prilecivas actually
reflected in the letter of extension of 21 Febru2095, since it stated
in its section 2 that the 1992 Staff Regulationsulddoapply to
the complainant’s contract only “until the adoptiohthe new Staff
Regulations under the ACP-EC Cotonou Agreement, iththe Staff
Regulations issued thereafter in 2006.
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18. In this respect, the complainant is wrong when she
submits that the Centre could not apply the promsiof the 2006
Staff Regulations to her on the grounds that, @mmstio section 3,
paragraph VI, of the letter of extension, the ammeswts to the
“various internal rules issued by the CTA in purse of the
[Staff] Regulations” applied to her only if she hhden formally
notified thereof. Indeed, the wording of this clausignifies that
this notification requirement concerns only rulesuied pursuant to
the above-mentioned Regulations and not the panssiof the
Regulations themselves.

19. Similarly, the complainant has no grounds for codieg
that the application to her case of the methodsadtulating the
period of notice laid down in Article 34(2) of th2006 Staff
Regulations would be unlawfully retroactive. As tfebunal has
often stated, a provision is retroactive only ifitects some change in
a person’s existing legal status, rights, liakahtior interests from a
date prior to its proclamation, but not if it merellters the effects
of this status or of these rights, liabilities oterests in the future
(see, inter alia, Judgments 2315, under 23, or 29%8@er 14). In the
present case, however, the new provision in queslicd not alter the
compensation in lieu of notice already paid to toenplainant, but
only introduced a new rule on the subject, whicls wabsequently
applied to her. It did not therefore alter any legfatus, or infringe
any right as from a date prior to its issuance antius produced
effects only in the future.

20. The complainant would, on the contrary, have greund
for relying on the more favourable provisions of th992 Staff
Regulations if, as she also submits, she had adj@irright to their
continued application. On this point, the argumdatd out in the
complaint might seem to be more solid, for theraasdisputing the
fact that a period of notice constitutes, by iteymeature, a substantive
and sensitive aspect of the terms of employment.
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21. However, according to the Tribunal's case law ashtished
inter alia in Judgment 61, clarified in Judgmen2 &&d confirmed in
Judgment 986, the amendment to an official’'s detniof a provision
governing his/her status constitutes a breach fcapired right only
if it adversely affects the balance of contractalgations by altering
fundamental terms of employment in considerationwtfich the
official accepted an appointment, or which subsatiyeinduced
him/her to stay on. In order for there to be a tiheaf an acquired
right, the amendment to the applicable text mustettore relate to a
fundamental and essential term of employment witheameaning of
Judgment 832 (in this connection, see also Judgm2os89, 2682,
2696 and 2986).

22. While one might be inclined to accept that the alctu
existence of a period of notice or even, possithlg, basic principles
underpinning the manner in which it is determinede indeed
fundamental and essential, the Tribunal finds tihiatis not true of the
number of months of service which may be taken guosideration
when determining the length of this period or theoant of the
compensation paid in lieu of notice, which constisuno more than
a method of calculating this benefit, especially iasthis case, the
amendment of the term of employment in questioat ith the setting
of a nine-month maximum, is of only relative im@orte. It must,
moreover, be pointed out that in what is in songpeets the similar
situation of amendments to the rules governingciad’ benefits, the
Tribunal consistently holds that, while the outtigibolition of an
allowance could constitute a breach of an acquiiglt, this is not
true of the actual amount of the allowance or tie¢hod of reckoning
it (see, in particular, Judgments 666, under 56,188der 9, paragraph 3,
or 2972, under 8). The same principlegjtatis mutandismust form
the basis of the present judgment.

23. In fact, the application to the present case of timee
criteria identified by the Tribunal in Judgment 838 a means of
determining whether a breach of acquired rightsdeasirred, namely
the nature of the altered term of appointment, ris@son for the
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change and the consequence of recognising or mogméing an
acquired right, confirms that no breach of acquiriggts is to be
found here.

24. The nature of the altered term of employment stedhfram
a clause of the complainant’'s employment contragtich might
normally be an indication that a right has beeruaed. But here this
clause only reflected the existing provisions ofide 35 of the 1992
Staff Regulations to which, as stated earlierxjiressly referred, with
the result that it actually stemmed from these sions themselves.
Unlike individual decisions or the specific term$§ an official's
contract, the provisions of staff regulations affstules rarely give
rise to acquired rights.

25. As for the reasons for the disputed change, thereo
doubt that it rested on legitimate grounds. Apeotrf the fact that, as
the CTA explains, limiting the period of notice tm more than
nine months made it possible to align the existirgs on the subject
with those applied to the temporary staff of thedpean Union, this
adjustment of the earlier provisions was also tke taccount of
the Centre’s budgetary constraints. Clearly, tlok laf any limit on
the number of months used to determine the periatbtice which,
in the case of long-serving staff, could translat® the award of
a substantial financial benefit, was naturally vespensive for the
Centre. Furthermore, the fact that the amendmenthisf term of
employment was prompted by financial consideratidogs not in
itself make it unlawful (see, for example, the adboventioned
Judgments 832, 2682 and 2986).

26. With regard to the consequences of this amendnient,
cannot be denied that, for the complainant, it lteduin a
considerable reduction in the compensation in dienotice which she
could claim, since it was reduced from almost 219tanonths’
remuneration. However, this reduction is not scstauttial that it may
be considered to have upset the balance of conalagbligations of
her contract, since, in particular, the giving afenmonths’ notice is
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still a very substantial advantage, and a periothaf length is still
appreciably better than that generally establidhyedational laws.

27. In setting the amount of the disputed compensatidieu of
notice on the basis of the new provisions of thaffSRegulations
which had entered into force, the impugned decisorot unlawful in
any way.

28. It follows from the foregoing that the complaint saube
dismissed in its entirety, without it being necegdar the Tribunal to
rule on the CTA'’s objections to receivability, ndynthat the request
for conciliation of 29 May 2009 was allegedly lodgeut of time, as
was the complaint filed with the Tribunal.

29. The CTA has asked that the complainant should dered
to pay its costs on the basis that “the complamtunfounded”.
Without ruling out, as a matter of principle, thespibility of
making such an order against a complainant (seter ialia,
Judgments 1884, 1962, 2211 and 3043), the Tribwikavail itself
of that possibility only in exceptional circumstasc Indeed, it is
essential that the Tribunal should be open and sadde to
international civil servants without the dissuasorechilling effect of
possible adverse awards of that kind. In the instase, although the
complaint must be dismissed, it should not be derhias vexatious.
The Centre’s counterclaims will therefore be diseds

DECISION

For the above reasons,
The complaint and the CTA’s counterclaims are désexd.
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In witness of this judgment, adopted on 27 ApriL20Mr Seydou Ba,
President of the Tribunal, Mr Claude Rouiller, Jedgnd Mr Patrick
Frydman, Judge, sign below, as do |, Catherine €prRegistrar.

Delivered in public in Geneva on 4 July 2012.
Seydou Ba
Claude Rouiller

Patrick Frydman
Catherine Comtet
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