Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

113th Session Judgment No. 3133

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Mrs P. B.-R. iaga the
International Labour Organization (ILO) on 23 Mar@®10 and
corrected on 10 May, the ILO’s reply of 11 Augubke complainant’s
rejoinder of 17 November 2010 and the Organizasicuirrejoinder of
15 February 2011,

Considering Article Il, paragraph 1, of the Statote¢he Tribunal,

Having examined the written submissions and decided to
order hearings, for which neither party has applied

Considering that the facts of the case and thedjsiga may be
summed up as follows:

A. The complainant, a British national born in Octoh846, joined
the International Labour Office, the secretariatha ILO, in 1999 at
grade P.5. She was promoted to grade D.1 in 2003uly 2005 she
was appointed Deputy Director of the Social Segubepartment
(SEC/SOC). In that capacity she was involved iecarnical cooperation
project funded by the United Kingdom’s Departmaeort Ihternational
Development (DFID).

In the course of 2008, the year in which she wastdueach the
statutory retirement age, the complainant expressednterest in
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remaining in service beyond retirement in orderctanplete some
work on the DFID project. By an e-mail of 28 Julpesasked
her immediate supervisor, the Director of SEC/S@Cinitiate the

process for extending her appointment, which wass tduexpire on
31 October 2008. She suggested that her existreg-term contract,
which was funded from the regular budget, shoule&exiended until
31 December 2009, still at grade D.1, using fumdmfthe technical
cooperation project, and that she should be givenrtew title of

“Project Coordinator”. A question arose as to whetihere should be
a break between the end of her existing contradtthe start of the
extension, since this was liable to affect her teamentitiements. In
the event, it was decided that there should beraakbin service and
that her contract would be extended and converteda fixed-term

technical cooperation contract.

The Human Resources Development Department (HRB) th
requested that a job description be prepared &éoctimplainant’'s new
position. To that end, the complainant asked totmided with a
generic job description for D.1 posts. HRD informieer that such
a job description did not exist, but it sent hestéad the job
description for D.1 posts used by the Internatio@Galil Service
Commission (ICSC). At her request, she was alsergav copy of the
job description of a colleague in SEC/SOC who wawkimg at
the D.1 level on various technical cooperation guty as “Manager,
Technical Cooperation Programme”. Referring toéh®g documents,
the complainant drafted a job description whictviig been amended
by her Director, was submitted to HRD on 13 Octdt98.

The next day HRD informed the Director of SEC/SOQCebmail
that, “[c]onsidering the scope of the programme &nel level of
responsibilities”the job description, as provided, could not be gdad
at the D.1 level, as it was not consistent witheitlLO practice with
respect to grading or with the ICSC’s grading stadd. The new
position would therefore be graded at the P.5 leVke Director of
SEC/SOC forwarded that e-mail to the complainant®rOctober. In
order to minimise the resulting decrease in salamyas subsequently
agreed that the complainant would be appointedeahighest step in
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grade P.5, namely step 13. The Director conveyisdinformation to

the complainant by an e-mail of 27 October and édler what she
wished to do. At the complainant’s request, HRDvjated her by an
e-mail of 30 October with an estimation of her tgrah entitlements
if she separated from service on 31 October 200&ratle D.1,

compared with her entitlements if she separate8loDecember 2009
at grade P.5. She had a meeting on 31 Octoberthé@tihdministration

to discuss the matter.

On 5 November 2008 an offer of appointment at gRadestep 13
under a 12-month fixed-term technical cooperationtiact was sent
to the complainant. The offer specified that it wasnsidered as
an extension with transfer to the position of ‘Mgeg Technical
Cooperation Programme’, (P5) in SEC/SOC". She sighe declaration
of acceptance on 6 November and returned it to HRIDing the
following handwritten reservation: “I have signddst contract with
the reservation that | do not accept that the ifleaton of the post is
in conformity with ICSC job classifications standgt. On 18 March
2009 she filed a grievance with HRD, contestingdgree of her new
position. The Director of HRD dismissed this griega by a letter of
18 June, but by this time the complainant had direaferred the case
to the Joint Advisory Appeals Board. In its repdated 9 November
2009 the Board concluded that the grievance wasebntdevoid of
merit and recommended that it should be rejecidte Director-
General accepted that recommendation and the coraptawas so
informed by a letter of 22 December 2009. Thaths impugned
decision.

B. The complainant contends that, although she waseathat the
extension of her appointment beyond retirement sgelved a
transfer to another position, the Organizatiorefailo inform her in a
timely manner that it would be graded at level FSBe asserts that
according to SEC/SOC the post should have beeredr&dl, but
even though she had expressed “strong reservatian’ the grading
of her position at the P.5 level, those reservatimere ignored. She
argues that the retroactive extension of her contkas unlawful, in
that it made it very difficult, if not impossibl&r her to challenge the
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grading of her position effectively. In her viekgtOrganization thus
ensured that she would either have to accept thgiguoat grade P.5,
or separate from service.

The complainant also contends that her positiomlshivave been
graded at the D.1 level based on the nature ofumetions, the ICSC
Job Classification Manual and the job descriptiéraccolleague in
SEC/SOC also managing technical cooperation psjatthe D.1 level.
In particular, she submits that the functions sbdgomed under the
technical cooperation contract did not correspandhe P.5 generic
job description used by the ILO.

She asks the Tribunal to order a retroactive diaation of her
post at the D.1 level. She claims material and haaenages, as well
as an apology for the “manner in which this casse eanducted”.

C. Inits reply the ILO submits that the complainarasanot only

informed of the P.5 grading of her new positiondoef receiving

the contract, but was also given several opporasmiob comment on
its grade. Indeed, the question of the grade of ghsition was

clearly raised as soon as the job description wagiged to HRD on

13 October 2008. According to the Organization, HEREmbiguously
rejected the proposal to grade the position atdhd this was duly
conveyed to the complainant on 15 October. An edton of her

terminal entitlements was also provided to herhia ¢vent that she
accepted the contract at grade P.5, which she «ditlyoduring a

meeting with HRD on 31 October. It denies that SEQC was of

the opinion that the grading of the position shawde been at D.1,
and invites the Tribunal to refer to the views egsed by the Director
of SEC/SOC on the grading of the job descriptiomjchv clearly

contradict the complainant’s assertion in this rdga

The Organization acknowledges that the complainanty
received its written offer of employment on 5 Novmn 2008, but it
points out that, following the meeting of Friday &lctober, the
necessary administrative action was immediatelyiateld and the
complainant was informed on Tuesday 4 November tthetprocess
had been completed. She was not, therefore, lett imosition of
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uncertainty, nor was the retroactive contract iy aray prejudicial
to her. Indeed, the Joint Advisory Appeals Boardnfb that, in light
of the fact that her final job description was semtHRD only on
13 October, the delay in issuing the offer of appuent was
acceptable.

As regards the complainant’s claim that her resemmawas
ignored, the defendant emphasises that the offdertaher was clear
and unequivocal and that she signed the declaraticscceptance,
which expressly states: “| accept the offer of appoent as described
above”. The Administration took note of her reséorg but did not
consider that it nullified the contract. Moreovas the complainant
continued to perform the work required of her undbe job
description and accepted the salary paid to hamrisiders that her
conduct also amounted to an acceptance of the @frthe offer.

The ILO recalls that the complainant was offeresree-year
contract beyond her statutory age of retiremerdrder to allow her,
as she herself admits in her complaint, “to congplise remaining
work on a project [...] funded by DFID”, and not tortinue in her
role as Deputy Director of SEC/SOC. The Director SEC/SOC
confirmed that the responsibilities under the tézdincooperation
programme differed substantially from those she badrcised as
Deputy Director of the Department, and she theeefno longer
performed a significant number of the tasks angdaesibilities which
previously justified her D.1 grade.

The Organization considers that the grading ofdbedescription
was carried out in conformity with the ICSC Job <3ification
Manual. It recalls that the decision to confer adgr of D.1 or higher
lies within the discretionary authority of the Doter-General.
Consequently, generic job descriptions were createdpublished for
all grade levels up to and including P.5, but nohsjob descriptions
have been developed for the grade D.1 and aboveedver, there
are no equivalent generic job descriptions forvét@is undertaken
in the framework of technical cooperation projedise Organization
emphasises that, while the ICSC Job Classificdflanual does contain
guidance and generic job descriptions for TechniCabperation
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Administrators, including at the P.5 and D.1 gradeels, the
classification of posts is not simply a matter ofrfowing terminology
and language from any given generic model and theiAistration
found that the tasks described in the job desoripgubmitted to
HRD on 13 October 2008 more accurately corresportdethose
foreseen in the ICSC’s P.5 job description for Techl Cooperation
Administrators. In its view, the complainant haieféito provide any
evidence to the contrary.

Lastly, the Organization stresses that the comaidis situation,
in both fact and law, is not comparable to thathef colleague whose
job description was provided to her.

D. In her rejoinder the complainant presses her pghs.maintains
that the retroactive extension of her contract wasawful and

disputes the defendant's assertion that she actepte offer of

appointment on 31 October 2008. She further deties HRD

expressed an unambiguous refusal to grade theiqrosit the

D.1 level. She adds that, in accordance with thavipions of the
Staff Regulations concerning transfer to duties aegponsibilities
attaching to a lower grade, her agreement showe baen sought
before she was transferred to a grade P.5 post. cbaplainant
alleges that the Organization never informed hat #s a result of a
classification exercise the Administration had deteed that the
tasks described in the job description submittedl®rOctober 2008
more accurately corresponded to those foresedmeildSC's P.5 job
description for Technical Cooperation Administratoindeed, she
asserts that she first learned of this during thehange of
submissions related to her complaint. Before th&me had been
informed that the grading of technical cooperapositions was at the
discretion of the Director-General.

E. In its surrejoinder the ILO maintains its argumentspoints out
that, had the complainant really refused the veslfal made to her at
the meeting of 31 October 2008, the administrasieps required to
issue the P.5 contract would not have been taketheyofficials
in charge. It submits that the findings of the Adisiration were
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communicated to her during the internal grievanoec@dure. The

complainant reached the statutory retirement agglo@ctober 2008,

and the Organization was therefore under no olotigagbd keep her in

service after that date. She was at all times awwkethe extension

offered, with no break in service, was not to besidered as a regular
transfer under the Staff Regulations, but ratheamsadministrative

solution to her concerns.

CONSIDERATIONS

1. In the year in which she was due to reach the tsigtu
retirement age of 62, the complainant discussedptssibility with
her immediate supervisor of remaining in serviaedioe more year in
order to complete some work on a technical coojmeraproject
funded by the United Kingdom’'s Department for Inggfonal
Development (DFID). The additional year would addlow her, inter
alia, to reach the minimum period of service of years required to
be eligible for the voluntary health insurance wdteto former ILO
officials who had separated from service. Spedificthe complainant
requested that her employment be extended beyoticement
age until 31 December 2009, at grade D.1, undernthwe title of
“Project Coordinator”, to be financed from the teicial cooperation
budget. Following correspondence between the cangia and the
Administration, in order to preserve her entitletsahwas agreed that
there would be no break in service between theratxpn of her
existing regular budget contract and the commennem&her new
technical cooperation contract.

2. The complainant submitted a draft job descriptiorHRD
for the new position, based on the ICSC genericl&&l description
for Technical Cooperation Administrators and thé jdescription
of a colleague working in SEC/SOC at grade D.1 otechnical
cooperation project. The Administration respondstdting that the
position could not be graded D.1 and instead wbeldraded at P.5,
consistent with ILO practice and the ICSC’s gradstgndards. On
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5 November 2008 an offer of appointment at grade thder a
12-month fixed-term technical cooperation contradh retroactive
effect as of 1 November 2008 was sent to the cangiafor signature.
On 6 November 2008 she signed the declaration of@ance and
returned it to HRD adding the following handwritteaservation:
“I have signed this contract with the reservatibattl do not accept
that the classification of the post is in confogmitith the ICSC job
classifications and standards.”

3. The grievance contesting the P.5 grading that the
complainant submitted on 18 March 2009 to the Direof HRD
was dismissed as entirely groundless. On 9 Julfjgréeeceiving a
reply from HRD, the complainant lodged an appeahwhe Joint
Advisory Appeals Board. In its opinion of 9 Novemki009 the
Board considered that the complainant had not medfdinancial
discrimination, as the Organization had acted indgtaith and had
“made special efforts to retain her in service idev to ensure her
long-term financial security”. It unanimously couded that the
complainant had not been subjected to discriminatimobbing or
harassment, and therefore recommended that thect@i@eneral
should reject the appeal as devoid of merit. Inettet dated
22 December 2009 the complainant was informed ef Drector-
General’s decision to accept that recommendatiah tanreject her
appeal. She impugns that decision before the Tabun

4. The complainant puts forward two pleas. The fisstan
allegation that the ILO offered her an “unlawfutroactive contract
extending [her] employment”. This plea is based tbhree main
arguments: (1) that the P.5 grading came as aisergR) that the
Director of SEC/SOC thought the post should be epgadt the
D.1 level; and (3) that the retroactive extensibhey contract made it
almost impossible to challenge the grading of lesv position.

5. Firstly, it is clear from the e-mails dated 15, 2nd
30 October 2008 that the complainant was awarbeoPt5 grading of
the new position before the expiry of her contrémded from
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the regular budget and before she signed the @gidarof acceptance
of the new technical cooperation contract.

The complainant asserts that, as the draft job rigien
submitted to HRD was based, in part, on her colleagD.1 job
description, her new position should also have bgemed at the
D.1 level. This assertion is baseless given thatdodleague’s job
description was for a more complicated programmehytunlike the
complainant’s project, included training resporigibs and complex
negotiations, and had a broad geographical scope.

6. Secondly, the complainant has not proven that sag iw
a similar position, in fact or in law, to her cabpe. It may be
noted that in an e-mail dated 12 October 2009 thecidr of
SEC/SOC responded to an e-mail inviting commentslamification
on statements made by the complainant in her iakemppeal and
which involved him. The question put was as follow$the
complainant] has referred to an email exchange dmtwyourself
and HRD dated 17 [October] 2008 concerning the iggpaf the
[technical cooperation] position, in which you wedt have to accept
the decision and | think | understand some of thaledying
reasons...”. [The complainant] proceeds to state ‘{biviously he
(you) had serious doubts about the validity of teasons for the
decision™. In his response, the Director clarifigtat the P.5 grading
of the position had been explained to him and that, wanting to
enter into an argument on the matter with the campht, he simply
signalled to her that he understood the Office&soming to be valid.
The Tribunal also notes that the functions of tbenglainant's new
position differed greatly from her functions as Dgp Director
of SEC/SOC and that the Administration, in an infat consultation,
found that the tasks described in the draft jolcideson submitted
on 13 October 2008 more accurately correspondedhéo tasks
and responsibilities of the ICSC P.5 job descriptfor Technical
Cooperation Administrators. As the complainant has submitted
any evidence that the post classification decisias vitiated by any
flaws subject to the Tribunal's review (i.e. thatwias taken without
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authority or in breach of a formal or procedurderwr was based on
a mistake of fact or of law, or overlooked someeasial fact, or

constituted abuse of authority, or drew mistakemctusions from the
factual evidence, etc.), there is no reason forTitileunal to consider
the decision unlawful.

7. Thirdly, it is essential to note that the Organmatwas
under no obligation to extend the complainant’s leynpent beyond
her statutory retirement age. Indeed, the Orgabizaicted in good
faith and made special efforts, with the complaiisafuture financial
well-being in mind, when it agreed to her proposalemploy her
under a 12-month technical cooperation contrach wiv break in
service. The complainant accepted this offer oéwa nontract (indeed
it was her idea), albeit with the caveat that sidendt agree with the
grading of the post. This caveat merely serveadicate her readiness
to contest the grading through the internal mednedress available
to her, but did not in any way invalidate the cantritself.

8. In a second plea the complainant elaborates hemugt
that her position should have been graded at tle I&vel. The
Tribunal has addressed this issue above. HoweverTtibunal will
deal with her additional argument that “the cortrégsued on
5 November 2008 was simply an extension of [herplegment and
not a new contract following a break in servicetldhat therefore, in
accordance with Article 6.11 of the Service Regofet “she should
have been in agreement to be transferred to datidgesponsibilities
attached to a lower grade with a corresponding gdam her grade”.
Article 6.11(1)(a) relevantly provides under theatliemg “Transfer to
duties and responsibilities attaching to a lowadet' that: “[o]fficials
may be transferred to duties and responsibilitteeching to a lower
grade, with a corresponding change in their grad¢ &t their own
request’. The Tribunal observes that the compldisarew contract —
offered to her upon her request — which was sdbeigin with no
break in service following the date of her reachihg statutory
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retirement age, is to be considered an extensiorengployment
insofar as it allowed her to continue accruing gesrservice with the
Organization, in order to reach the ten-year mimmmequired to be
eligible to enrol in the voluntary health insurangmegramme offered
to ILO officials upon their separation from servides the Tribunal
finds that the new job description was properlyssified at the
P.5 level, it follows that that overrides the coaipant’'s caveat and
makes her acceptance of the new contract uncondlitio all its parts.

DECISION

For the above reasons,
The complaint is dismissed.

In witness of this judgment, adopted on 4 May 208, Mary G.
Gaudron, Vice-President of the Tribunal, Mr Giusedparbagallo,
Judge, and Ms Dolores M. Hansen, Judge, sign be&svdo |,
Catherine Comtet, Registrar.

Delivered in public in Geneva on 4 July 2012.
Mary G. Gaudron
Giuseppe Barbagallo

Dolores M. Hansen
Catherine Comtet
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