Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

112th Session Judgment No. 3099

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Mr M. A. agaitise European
Southern Observatory (ESO) on 22 October 2009 ancated on 6
January 2010, ESO'’s reply dated 29 March 2010,ctivaplainant’s
rejoinder of 15 May 2010 and the Observatory’s omder dated 7
July 2010;

Considering Article Il, paragraph 5, of the Statok¢he Tribunal;

Having examined the written submissions and decmbédo order
hearings, for which neither party has applied:;

Considering that the facts of the case and thedplga may be
summed up as follows:

A. The complainant joined ESO as a technical assisted290 under

a fixed-term contract for local staff at the Lal&Paranal Observatory
in Chile. Following the expiry of that contract March 1996, he

successfully applied for the post of Electronicsfrécian, to which he

was appointed on 5 July 1996 under another fixed-teontract. He

obtained a contract of indefinite duration as duly 2003.

In May 2009 ESO management was informed that duhiagquight
of 9 May an unknown person had entered a room whefemale
visiting astronomer was sleeping. It appeared tiatperpetrator had
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deactivated the supply of electricity before emigrihe room. Shortly
after this incident, ESO management became awarevofearlier

incidents showing the sammodus operandi. ESO mandated the
Deputy Director of the La Silla Paranal Observatand a Human
Resources Officer in Chile to investigate theseesasHaving

ascertained that the complainant was one of sevumdaliduals who

had been on the premises at the time of each ofhtlee incidents,
they interviewed him several times.

On 12 June 2009 the Director General decided tmeplie
complainant on special leave with pay while invgeions were in
progress. It was specified that this was an adinaige measure
having no disciplinary character. The complainappealed this
decision by a letter addressed to the Director @¢rmn 22 June. He
objected to the “aggressive and exhausting” queistipto which he
had been subjected and stated that, as a prevendssure and upon
instructions of the La Silla Staff Union, he hadtamled the last
interview of 11 June and had made a statementet@tiilean police.
This admission prompted the Director General teoedhearing of the
complainant to determine whether his actions anezlitad misconduct.
The hearing took place on 8 July 2009 at ESO presrirs Santiago in
the presence of a translator, the Director of Qjmra and of the La
Silla Paranal Observatory, the Head of the HumasoRees Division
and the Director of the La Silla Staff Union.

By a letter of 24 July 2009, which constitutes thgpugned
decision, the complainant was informed that thee@or General had
decided to dismiss him without indemnities for sdlgr taping an
internal and non-public interview and distributitige recording to
third parties. In particular, the disclosure of therview to the
La Silla Staff Union had resulted in serious disaurce to the working
climate at the La Silla Observatory and was likédy hinder the
investigation and prevent ESO from fulfilling itsit¢f to protect female
staff effectively. The letter concluded: “your belwaur and attitude
constitutes a serious non-fulfilment of your cootual duties, serious
breach of faith and loyalty to the Organisation #sdManagement as
well as a demonstrated lack of integrity justifyitige disciplinary
measure of termination of contract”. In August 2@B8 complainant
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sent a letter of appeal to the Director Generalp &hthorised him to
challenge his dismissal directly before the Triduna

B. The complainant contends that the impugned decisioks any

legal basis and is vitiated by an error of law. $idmits that ESO
terminated his employment on grounds not coverethbyRegulations
for Local Staff in Chile (RPL), as it justified itsecision on the ground
that the “[u]nauthorized taping of the words of trewv person, which
are not spoken in public, constitutes a seriousioal offence in the
national law of many countries including Chile”, iafn is not one of

the grounds for dismissal without indemnities namdid in Article No.

I1 5.02 of the Local Staff Regulations (Article RRAL5.02).

Additionally, he invokes an error of fact and arguthat his
actions in no way constituted a serious breachso€dntractual duties,
let alone a serious offence. He alleges that tbaerding related only to
his own statements made during the interrogatiahthat it has been
disclosed neither to third parties, nor to the lia Staff Union, nor to the
public at large. He therefore denies that his astibreached the
provisions of Article RPL | 3.07, which relevangyovides that:

“Any communication to the public by a Local Staffekiber, either

identifying him as such or in connection with thertw of the Organisation
shall be subject to the express and prior approf/éhe Director General

[...]”

He submits that the recording of his own statemeuats a legitimate
defence against the charges brought against himteatchis actions
caused no harm or damage to any person, let aisnentployer. He

alleges that he was pressured, persecuted andetheelain the course
of the investigation, which affected his health.c& with the

possibility of being wrongly found to have partiatpd in the events
that triggered the investigation, he consultedliaesilla Staff Union,

whose members advised him to keep a record otdtisnsents.

He further argues that a serious breach of conimhoduties
necessarily implies that the staff member’'s actevperformed in the
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fulfilment of the duties for which he or she wagaimted, and that
only certain breaches will justify the sanction difmissal without

indemnities. Consequently, the assertion that #wording and its
disclosure to third parties and the public cont#la criminal act and
a serious breach of his contractual duties is edon an error of fact
and law. More generally, the complainant also cutdethat the
protection afforded to Chilean workers under theliapble legal

framework is inadequate.

The complainant asks the Tribunal to set aside ittgugned
decision, order his reinstatement in his formeritmos and order
the payment of his salary since the terminationl veinstatement, or,
alternatively, to order the payment of the indemfiir end of service,
with interest. He also claims material and moramndges, as well
as costs.

C. Inits reply ESO submits that the complainant’srotaare entirely
devoid of merit. It deplores the complainant’'s gdlgon
that its legal framework leaves Chilean workers roterted and
stresses that the Regulations for Local Staff ldways provided for
their legal protection in accordance with the pphes of international
civil service law, allowing, in particular, ESO Hicstaff to bring
complaints before the Tribunal.

The Observatory also objects to the complainarilégations of
persecution and notes that he does not providelatajy or evidence to
corroborate them. It submits that the complainaas vinterviewed
three times with respect to the incidents that oechiat the La Silla
Observatory, the first two interviews lasting l¢isan an hour and the
third, which took place at ESO’s premises in LaeBar lasting less
than two hours. The Human Resources Officer ineChilggested to
the complainant that he be accompanied by a Stafirumember, but
he refused. The defendant also notes that nonteeafther 13 persons
interviewed has complained of having been exposed the
interviewers to persecution, pressure, threatamdsment.

ESO points out that the disclosure of a copy ofréwerding to the
La Silla Staff Union, although denied in the conmpiiahas already
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been admitted by the complainant in his letters2af June and
3 August 2009. Similarly, the complainant omits rteention that
he informed the Chilean police of having been subp to
“psychological violence” and “torture” by the twoSP officials in
charge of the investigation, as admitted at thetimg®f 8 July 2009,
where he added that this was done with a view §sipte future action
against these officials.

The Observatory submits that the impugned decisiot tainted
by any procedural or substantial flaw. The factdifying the dismissal
were established beyond any doubt by the complésaown
admissions and he was given a hearing before Huiptihary measure
was taken. The unauthorised recording of convenssitibe they of a
private or of an official nature, and the discla@surof
such recordings to third persons, represent misenavhich is
incompatible with the functions of a staff memb€ontrary to what
the complainant asserts, such conduct also comestita punishable
crime under national laws, both in Europe and ineClsuch conduct
undermines trust and good faith, especially whés ihade, as in the
present case, with a view to denouncing senioropeed acting on
instructions. Moreover, it was likely to hamperatularly sensitive
and important investigation involving the protentiof other staff
members.

According to ESO, such acts constitute a seriousadir of
contractual duties, as the complainant had a dutisé the procedures
available under the Local Staff Regulations to @ebthis interests.
To involve the national police force in the intdrriavestigation
constituted an unlawful communication to the pullia, at the same
time, a blatant disregard of the loyalty the cormaat owed to ESO as
a staff member and, consequently, a lack of intggri

ESO further argues that the disciplinary sanctidndismissal
without indemnities was proportionate to the graviof the
complainant’s misconduct. The fact that the Direabthe La Silla
Staff Union suggested that he should record thervigw does not
excuse his actions.
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D. In his rejoinder the complainant presses his plespoints out

that ESO is introducing a new ground in its replgmely his alleged
lack of integrity, which was not invoked in thetéat of dismissal.

He contests the defendant’'s assertion that nortbeobther 13 staff
members interviewed complained about any pressunarassment by
the investigators, and adduces two e-mails as ee@eof such

complaints. He maintains that none of the requirgméor the severe
sanction of dismissal without indemnities was fldfl in his case and
argues that, in order for the non-fulfilment of tractual duties to

justify termination without indemnities, it must Iserious and cause
severe damage to the Observatory, which bearsutteib of proving

such facts.

E. In its surrejoinder ESO maintains its position. diénies that
the letter of termination did not mention the coampant’s lack of
integrity as a ground for dismissal and reiterates the impugned
decision was not out of proportion. It also empéesithat, in
accordance with the Tribunal’'s case law, the imgagdecision is a
discretionary decision and therefore subject ty dintited review. In
this case the decision was clearly taken with aitthby the Director
General and following the proper procedure. Itasdu on established
facts and justified by the Local Staff RegulatioRsirthermore, the
complainant has put forward nothing which wouldidade an abuse of
authority.

CONSIDERATIONS

1. The complainant, a Chilean national, was dismisgiidout
indemnities from his post of Electronics Techniciah the ESO
Observatory in Chile on the remote and isolatedsllia mountain on
24 July 2009. He initiated an internal appeal agfathat decision.
However, the Director General authorised him tocpeal directly
before the Tribunal.

2. The background to the complainant’s dismissal isedound
in events at the La Silla Paranal Observatory oe tight of
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9 May 2009 when, according to ESO, “an unknown qerk..]
entered a room where a female visiting astrononss sleeping”, the
intruder having deactivated the room’s electricgypply before
entering and reactivated it upon leaving. ESO |éarned of two
similar events involving, respectively, a visitifegnale astronomer and
a female staff member on 11 April 2009 and 9 JW@R2respectively.
It then initiated an investigation, involving intews with 14
individuals who had been present at the La Sillagdiatory on some
or all of those nights.

3. The La Silla Staff Union was advised of the inugstion
on 15 May 2009. It wrote to various officials of @Sn 18 May
urging that the investigation be undertaken byufladrities who are
competent in criminal matters”, adding that it didt believe that
“an internal investigation [was] sufficient”. ESQnrtinued with its
investigation and the Union forwarded a further ommication on
22 May protesting that “the investigation [...] wasatiminatory and
prepotent” as the investigators “interrogated d@hjlean staff under
permanent threats and applying labour sanctionsdbas events that
have not been legally prove[n]”. It wrote to therdditor General on
11 June 2009, reiterating its view that the inteimzestigation should
be stopped and the matter referred to “Chileancaitiths competent in
criminal offen[c]e issues”. It also complained tkta¢ investigators had
“applied hostile interrogation[s] [...] to the 10 $Spects’ [...]
submitting them to the terror of being dismisseahfrtheir jobs [...]
and [...] by saying that due to their ‘silence’, e Silla Observatory
could be closed”. In this letter, it was also ddateat in June a Chilean
citizen had been interrogated at La Serena, adiftiated at some
distance from the La Silla Observatory.

4. According to the complainant he was interviewedfour
occasions: according to ESO he was only interviewed three
occasions. No record has been produced for anlgeointerviews. In
any event, it is agreed that the complainant wésrvrewed at ESO
premises at La Serena on 11 June 2009. Followiagitierview, he
was put on special leave with pay on 12 June 200&he ground that
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the ESO management concluded that “the investigapimcedure
would benefit from [his] temporary absence from tha Silla
Observatory”. The complainant lodged an appeal &anJ@ne 2009
against the decision to place him on special leave.

5. In his appeal of 22 June 2009 to the Director Gantite
complainant noted that, as a result of his beiaggd on special leave
and being kept away from the La Silla Observatduig, colleagues
considered he was guilty of the offence that oadithere. He also
complained of “the aggressive and exhausting quasty regarding
facts — in which [he] had neither participation rarowledge”. He
added that:

“as a preventive measure and in order to prepaeeifiyp defend my honor

and my interests, | have been requested by my Undortape the

questioning and to keep a record in ‘Carabinefasinstancia’, in Spanish]

which | did on Thursday June 11 at the ESO officeAvenida El Santo,
La Serena.”

6. The Director General formed the view that the adio
disclosed by the complainant in his letter of appsare apt to
constitute misconduct and the complainant was @¢atlea meeting on
8 July 2009. On this occasion, the Union represieetathe La Silla
Staff Union Director, was present, as well as samewho acted
as translator. A record was kept of that meetingwhich the
complainant seemingly stated that he had retaihedotiginal tape
(“file”, in the record of interview) and given ampto the Staff Union
representative. He also admitted making a statetoeie police with
respect to the “psychological violence/torture #apl[...] during the
interviews” and offered to provide a copy of thatement to ESO. The
offer was rejected. The Union representative cowddt that the
complainant had acted on his advice and indicatet he took
responsibility for what had occurred. He also askedt ESO
“terminate the special leave [...] to rehabilitateetcomplainant]” and
stressed the complainant’s “difficult mental sitoat.

7. The complainant was informed by letter of 24 JUWP2 that
the Director General had decided to dismiss hintHaut entitlement
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to the indemnities foreseen in [Article RPL] 1l B’0with effect from
31 July of that year. Article RPL Il 5.02 allowsr fdismissal “without
entitlement to the indemnities” prescribed in Agi®kPL 1l 5.07 for
various acts, including leaving the place of wankbpportunely and
without justification, refusal to perform work, rnggnce affecting
safety or health and intentional damage. Specificdt allows for
dismissal without indemnities for:

“1) lack of integrity, violence, insults or seriousimoral conduct duly
demonstrated;

2) acts committed [...] in connection with [a stafémber’s] work which
have explicitly been prohibited in writing in hi®mract or in these
Regulations;

(-]

7) serious non-fulfilment of contractual duties.”

8. The letter informing the complainant of his disraisstated
that that course had been taken on the groundss@fiots non-
fulfilment of [...] contractual duties and [...] demdreged lack of
integrity”. The specific acts relied upon were:

the “secret” taping of “an internal and non-pubtiterview on
11 June 2009

distributing “the taping to third parties”; and
making “related communications [...] to the Chileantige”.

It was also said in that letter that the “[u]nauthed taping” of “the
words of another person, which are not spoken bliguconstitutes a
serious criminal offence in the national law of manountries
including Chile” and that “[t]he recording, divulgian [sic] of the tape
and its content to the La Silla Union has [...] led & serious
disturbance of the working climate on La Silla".ite reply ESO refers
to Article RPL | 3.03 which relevantly requires labcStaff Members
to ‘“refrain from any act or activity [...] which waodl
be morally or materially detrimental to the Orgatisn”, as well
as Article RPL | 3.07 which, subject to an immadkrexception,
prohibits “[alny communication to the public [...]teér identifying
[the person concerned as a Staff member of ESOh @onnection
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with the work of the Organisation [...] [without] trexpress and prior
approval of the Director General”.

9. ESO claims in its reply that the complainant hag no
produced “any shred of evidence that the ESO [tiy&®rs] [...]
might have used abusive forms of interrogation” asderts in the
same document, that none of the other intervievoeesplained to
ESO of the interrogation methods used. Neitheestant is correct.
Even though they may be motivated by special isteaad thus less
than completely objective, the communications fithn La Silla Staff
Union are apt to constitute evidence of the nabfithe interrogations.
Further, the complainant has produced evidence ajnaplaint by a
staff member to ESO of “inappropriate pressuret]uding: “when |
have been yelled, accused of being a liar, intiteidd...] threatened
of being fired because my name is in a short sudig¢¢sic]”. He has
also produced evidence of a complaint by anothesopeto the La
Silla Staff Union of “having a bad time with theémrogations”.

10. ESO also contends that staff members were told ttet
could have a Staff Union representative preserningunterviews but
that the Union failed to cooperate. This is derigdhe complainant.
Whatever the situation, the obligation to treatffstaembers with
dignity and the duty of good faith required, at eey least, that there
be an accurate record of the interviews, which @¢obhve been
achieved by, for example, the making of a transdsipa competent
stenographer. As earlier noted, there is no evielghat ESO or its
officials maintained any record of the intervieves, was apparently
done at the meeting of 8 July 2009 when the comaldiwas charged
with misconduct. Nor is there any evidence thatgh&as anyone
present to act as translator, as also occurred &uly82009. Further,
there is no evidence that a representative of théilla Staff Union
was present at La Serena, as distinct from thergeat Santiago on
8 July, when the complainant was interviewed odurie 2009.

11. Even if the taping of a “private conversation” islfidden by
Chilean law, it is doubtful whether an official émview as part of an
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investigation into actions which, quite possiblgnstituted a criminal
offence is properly described as a “private coratize”. Although
staff members of international organisations nearéigshave the right
to protect their own interests, they must act infoomity with their
duty as international civil servants. In the abgent an established
procedure to ensure that an accurate record wae mad kept of
interviews conducted in the course of an investigasuch as that
being undertaken by ESO at the relevant time, dping by a staff
member of the interview and the subsequent pravisfahe tape, or a
copy of it, to the La Silla Staff Union may be seenan action directed
to the protection of his or her interests but cameadily be accepted
as compatible with the standards of conduct reduicd an
international civil servant.

12. ESO contends that the taping of the interview ofJihe
2009 and the provision of it or a copy of it to tkee Silla Staff Union
constitutes “misconduct which is incompatible wille functions of a
staff member” as it “undermines elementary trust good faith in the
verbal interactions of the Organisation in mattemcerning its
personnel” and is, also, “a serious non-fulfilmehtontractual duties
[...] as the complainant ha[d] a contractual dutyise the procedures
available under the Staff Regulations for protegtims interests”. In
this last regard, ESO states that if the complainan

“believed to have reason to fear the questioniegeduld have asked to be

assisted by a member of the La Silla Union or amgioperson of his trust

and if he felt to have been unfairly treated byititerviewers he had a duty

to call upon the Director of the La Silla [...] Obsgatory, the Head of

Human Resources or, in the last event, the DireGtreral.”

These arguments would have force if there had bestablished
procedures for the conduct of interviews of thedkireing undertaken
and for ensuring that a complete and accurate dee@s kept of
the interviews. In the absence of evidence of amgh sprocedures,
it cannot be said that there were procedures dleailto protect
the complainant’s interests. Further, the duty totgrt the dignity
of staff members and ESQO’s obligation of good faittwards
them required that there be such procedures. Aihdibthere were
such established procedures could it be said tlmtcomplainant’s

11
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actions “undermine[d] elementary trust and goodhfaiHowever,
and as already indicated, taping the interview @&f June 2009
and providing a copy of it to the Staff Union, wdscompatible
with the [complainant’s] functions [as] a staff meen” and therefore
constitutes misconduct, but it cannot be regarded “serious
non-fulfiliment of [his] contractual duties” for theurposes of
Article RPL 1l 5.02(7). The question whether thahduct constituted
“lack of integrity” for the purpose of Article RPL 5.02(1) will be
considered later.

13. As to the complainant making a statement to thde@hi
police, ESO contends that:

“[tlo involve the national police force in the imtwal ESO investigation

constitutes an unlawful communication to the pulghct. RPL — | 3.07)

and, at the same time, a blatant disregard ofdfaltly [the] complainant

owes to ESO as a staff member and, consequentlgckaof integrity

(Art. RPL Il - 5.02 No. 1).”
As earlier noted Article RPL | 3.07 proscribes tfg]Jcommunication
to the public” which identifies the person concefaes a staff member
or in connection with the work of ESO. There ishiog to suggest that
the statement made by the complainant was in cdionewith the
work of ESO. However, it may be assumed that itidightify him as a
staff member. The expression “communication tophklic” must be
construed as referring to a statement that is rnatlee public at large,
not to individual members of the public. In thigaed, it is most
unlikely that Article RPL | 3.07 was intended toepent a staff
member from informing his friends and associated tte worked at
ESO. As the making of a statement to the Chilealicgpds not a
communication to the public at large, it cannotdde=n to constitute an
infringement of Article RPL | 3.07. Moreover, AféicRPL Il 5.02(2),
which is concerned with the grounds upon whicha#f shember may
be dismissed without indemnities, relevantly reteréacts committed
[...] in connection with [a staff member’s] work whichave been
explicitly prohibited [...] in these Regulations”. thay be accepted
that the complainant’s statement was connected higtlemployment,
but there is nothing to establish that it was coteek with his work.
Although, and as with the taping of the interviefvld June 2009, it

12
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may be accepted that the making of a statemenheopblice was
incompatible with the complainant's status as aerimational civil

servant and thus constituted misconduct, ESO hasgtablished that
it fell within any of the grounds for dismissal haut indemnities
under Article RPL I 5.02.

14. ESO argues both in relation to the taping of theririew on
11 June 2009 and the making of a statement to thikead police
that the actions demonstrated a “lack of loyaltfbwever, “lack of
loyalty” is not the same as “lack of integrity”. &Hatter expression
indicates dishonesty, deceit, some underhand dealirthe like. The
only conduct of the complainant that could fall mmt the notion of
“lack of integrity” is his taping of the interviewf 11 June 2009
without disclosing his intention to do so. In nbet respect, has there
been any demonstrated dishonesty or lack of irtiegri

15. Once it is accepted that, even though there wasomikict,
the only matter that can be said to fall withiniélg RPL 1l 5.02 is a
lack of integrity in the complainant’s failure tisdlose his intention to
tape the interview of 11 June 2009, the questiasearwhether
the decision to dismiss him without indemnities yuestified. It is well
settled that a “disciplinary authority has a ditiore to determine the
severity of a disciplinary measure [...] provided ttihe measure
adopted is not manifestly out of proportion to tbi#ence”. (See
Judgment 2944, under 50.) The ESO Regulations émal Staff in
Chile provide in Article RPL Il 4.02 for the follamg disciplinary
measures:

“- a written reprimand;

- suspension from work for a period not exceeding month;

- termination of contract under the conditionsdlalown in

Art. RPL - 115.02.”

In Judgment 210, under 4, the Tribunal noted thatrules applicable
in that case provided for a range of penalties stadled that “the
principle of proportionality will ensure that extne penalties, such as
summary dismissal, are applied only to the gravases”. Bearing in
mind the circumstances and especially the fact tiratcomplainant

13
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was acting on the advice of the La Silla Staff Unithe present case
cannot be said to be among the gravest. HoweveDittector General
applied the extreme penalty of dismissal withoudeimnities. His
decision cannot stand.

16. The complainant seeks reinstatement. This is szblsy ESO
by reference to actions of the complainant follayvinis dismissal,
including the publication on a website of an aetientitled “A land
outside the Jurisdiction of Chilean Laws” in whicl was critical of
the conduct of ESO and of the actions of the Chiléavernment in
granting ESO immunity from Chilean laws. In theseumstances,
reinstatement will not be ordered. However, the glamant is entitled
to substantial material and moral damages whicitlirinal assesses
at 30,000 United States dollars. He is also edtittethe indemnities
provided for in Article RPL Il 5.07 together withterest at the rate of
5 per cent per annum from 31 July 2009 until thie d@é payment. He
should also be awarded legal costs which the Tabtires at 5,000
dollars.

DECISION
For the above reasons,
1. The Director General's decision of 24 July 2008esaside.

2. ESO shall pay the complainant material and moraiadges in the
sum of 30,000 United States dollars.

3. It shall pay the complainant indemnities in accoa with
Article RPL 11 5.07 of the ESO Regulations for Loctaff in
Chile, together with interest at the rate of 5 pent per annum
from 31 July 2009 until the date of payment.

4. It shall also pay the complainant’'s costs in theoam of
5,000 dollars.

5. All other claims are dismissed.

In witness of this judgment, adopted on 15 Novemi2érl,
Mr Seydou Ba, President of the Tribunal, Ms MaryGaudron, Vice-

14



Judgment No. 3099

President, and Mr Patrick Frydman, Judge, signvbelas do |,
Catherine Comtet, Registrar.

Delivered in public in Geneva on 8 February 2012.
Seydou Ba
Mary G. Gaudron

Patrick Frydman
Catherine Comtet
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