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112th Session Judgment No. 3074

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Mr D.E. H. agsithe World
Meteorological Organization (WMQO) on 8 February @Q0WWMO's
reply of 30 March, the complainant’s rejoinder &f 2pril and the
Organization’s surrejoinder of 6 August 2010;

Considering Articles Il, paragraph 5, and VIl oétBtatute of the
Tribunal;

Having examined the written submissions and decmié¢do order
hearings, for which neither party has applied:;

Considering that the facts of the case and thedplga may be
summed up as follows:

A. The complainant, a national of the United StateArokrica born
in 1946, is a former official of WMO who retired August 2008. On 8
January 2008, shortly after tendering his letteresfignation to the
Secretary-General, he was informed that under 8ialff 172.1 he was
entitled to the removal of his household goodserdonal effects at the
Organization’s expense up to a maximum of 8,15t&gweight or
50.97 cubic metres. The complainant, who had ddcidemove back
to the United States, submitted estimates from ethremoval
companies to the Administration on 26 June 2009nbked that the
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shipment of his household goods might exceed thaérmuan allowed

expense and that, in that event, it might be necgdsr him to pay a
portion of the removal expenses. He expressed rafengnce to
engage Pelichet, the removal company which hadigedwthe second
lowest estimate, and indicated his willingness pay the difference
between WMQ'’s maximum expense and the total expétise weight

limit were exceeded”.

On 1 July 2009 the Chief of the Human Resourcessiv
informed the complainant that he could engage Reficdut that
the Organization’s maximum liability for the remdbweould be 17,762
Swiss francs, which represented the prorated amibumbuld have
paid for the removal of 50.97 cubic metres of hbotd goods if it had
chosen the removal company which had provideddhedt estimate.
As a result, based on the estimate from Pelichet, domplainant
would be required to pay 19,188 francs, the diffeee between the
total cost of the removal and the Organization’simam expense. By
a letter of 20 July the complainant challengeddieision to limit its
expense to the removal of 50.97 cubic metres ofélooid goods. He
pointed out that when he had joined WMO in 1989 $taff Rules
stipulated that the maximum liability was
8,150 kg or 61 cubic metres and he requested tigaOrganization
reconsider its maximum expense using 61 cubic meisethe basis for
its calculation. That same day the Chief of the lHonResources
Division replied that, at the time of his recruitmiea typographical
error had existed in some copies of the Staff Rwiddgch indicated a
maximum of 61 cubic metres instead of 51, but #n®or had been
corrected in a later version. He added that, in eage, WMO's
maximum weight limit of 8,150 kg had never changédnsequently,
the Organization would not increase its maximumitliior volume to
61 cubic metres.

By a letter of 1 November 2009 to the Secretarydsan the
complainant requested reimbursement of a portidghefemoval costs
which he had been required to pay and assertedh¢haias entitled to
the removal of 61 cubic metres of household goods the
Organization's expense. He also objected to thé tfzat, although
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the Organization had authorised him to engage Iratlior the removal
of his household goods, it had calculated its sludréhe removal
expenses on the basis of the estimate providedhdyoivest bidder.
On 13 November the Director of the Resource Managém
Department informed the complainant that WMO wouwlot pay
the amount he had requested, as he had expressBdag his letter of
26 June to pay the difference between the costhef lbwest
bidder and that of his chosen contractor Pelichetyell as the excess
cost above the limit of 8,150 kg or 50.97 cubic i@t That is the
impugned decision.

B. The complainant submits that WMO breached his righthe
removal of 61 cubic metres of his household goadstipulated by the
version of Staff Rule 172.1 that was in effect a¢ time of his
recruitment.

He contends that it was unethical for the Orgaiopai calculate
his removal entitlements by reference to the lowestimate from
another company, after having agreed that Pelietieith provided a
higher estimate, could be engaged to undertaker¢h@oval. He
submits that in his letter of 26 June 2009, whenabeeed to pay
the difference between WMO'’s “maximum expense” dhd total
expense if the maximum limits were exceeded, he wfasourse
referring to the maximum expense based on the atifrom Pelichet.
In addition, he argues that it is WMOQO’'s practice foay
for removals based on either the weight or the melwf household
goods, whichever costs less, yet there is no aititor this practice in
the Staff Regulations and Staff Rules. He pointstbat, had WMO
paid a prorated share of the cost of the removaisohousehold goods
based on weight, its share of the cost would haenlronsiderably
greater. According to his calculations, based oficlt’'s estimate,
WMO actually only paid for the removal of 46.06 aulnetres, and
not 50.97 cubic metres.

The complainant seeks payment of the costs forrdhmval of
8,150 kg or 61 cubic metres of his household gobdsed on the rate
charged by the contracted company (Pelichet), aora@ance with the
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Staff Regulations and Staff Rules that were inaffeom 1 January
1986 to 30 April 1994. He also claims moral damaayes costs.

C. Inits reply WMO states that the complainant did sebmit his

dispute to the Joint Appeals Board, as requirethbyStaff Regulations
and Staff Rules. Consequently, his complaint isceivable for failure
to exhaust the internal means of redress.

On the merits, it contends that the complainanggtef of
appointment stated that he was subject to the giomg of the Staff
Regulations and Staff Rules and to changes whighttbe made to
such Regulations and Rules from time to time. Tigeré of 61 cubic
metres which appeared in the version of Staff R7R2.1 in effect at
the time of his appointment was incorrect and t@mainant did not
rely on this figure when he was recruited. The @Qizgtion is entitled
to make changes to the Staff Regulations and Rafés, and in
this case an error was corrected. It points outtttamaximum weight
limit for removals has never changed. Furthermolefore
his separation from service, the complainant wésrnmed on several
occasions of his entitlement to the removal of 30c@bic metres
of household goods and he did not question thiglement until
July 2009.

D. In his rejoinder the complainant emphasises thatStaff Rules
which deal with appeals before the Joint AppealarBaefer to “staff
members” and not “former staff members”. He subntltat, as a
former staff member, he is no longer subject to $keff Regulations
and Staff Rules and that is why he sent his reqgokdt November
2009 directly to the Secretary-General. In his vidvis letter of
1 November satisfied the requirement of Article @fithe Tribunal's
Statute and, consequently, his complaint is rebéévaMoreover, if the
Organization deemed it necessary for him to engjagénternal appeal
process, it could have informed him of this in itstter of

13 November.

E. In its surrejoinder WMO reiterates its position Hbobn the
receivability and the merits of the complaint. tates that under its
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Financial Rules and Staff Rule 172.1 (d)(iv) itréquired to use the
lowest estimate as a basis for its calculatiortofiability for removal
expenses. Before the removal took place the comgoldiwas fully
informed of the method used for this calculatiod #me exact amount
the Organization would pay. Furthermore, referriaghe Tribunal's
case law, it contends that the correction of thEogyaphical error in
Staff Rule 172.1 did not breach any acquired righé¢sause the
contested change did not impair a fundamental asdrial term of
the complainant’s conditions of appointment.

CONSIDERATIONS

1. The complainant, a national of the United StateAragrica,
was recruited by WMO in 1989, at grade P.5, as r@oBescientific
Officer. At the end of his career he held the grBde post of Director
of the Observing and Information Systems Department

2. When he retired in August 2008, he decided to nizaek to
his country of origin. He therefore asked the Orgation to defray his
removal expenses from the French village of Echexenvear Geneva,
to Santa Fe, New Mexico (United States of America).

3. The conditions governing the defrayal of WMO staff
members’ removal costs are set forth in Staff R@R2 1. Paragraph (d)(i)
of this rule stipulates that for a staff membertle complainant’s
family situation “[tjhe maximum weight and volumeorf which
entitlement to removal at the Organization expangsts shall be [...]

8 150 kg (18 000 Ib) or 50.97 cubic metres (1 8ticfeet)”.

4. On 26 June 2009 the complainant, in accordance thigh
instructions he had been given, submitted estinfedes three removal
companies to the Organization. In the accompanigtigr he drew
attention to the fact that, according to these eéhpeoposals, the
quantity of household goods and personal effectsbeo shipped
“m[ight] exceed WMQO’s maximum allowed expense” atidus it
m[ight] be necessary for [him] to pay a portion e removal
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expense”. He also emphasised that he would likeOitganization to
select the firm Pelichet because, although therldtad not submitted
the lowest bid, it appeared to offer the best gutaes in terms of the
quality of the services provided. He made it cldwat, in that case, he
“would be willing to pay the difference between WMQnaximum
expense and the total expense if the weight limitenexceeded”.

5. By a letter of 1 July 2009 the Chief of the HumagsBuUrces
Division informed the complainant that, in accordamvith his wishes,
he was authorised to engage Pelichet. The samee $ttted, however,
that the Organization would pay only 17,762 Swissidés towards the
complainant’s removal expenses, this being theapedramount that it
would have paid for the transportation of 50.97icubetres based on
the estimate of the company which had submittediotest bid.

6. On 20 July 2009 the complainant wrote to the Orgaion
to challenge this decision, mainly on the grourtust,taccording to
the version of the Staff Rules in force when he vemsuited in 1989,
the maximum limits for the defrayal of removal costere “8 150 kg
(18 000 Ib) or_6l1cubic metres (1800 cubic feet)” and that the
maximum figure of 50.97 cubic metres thereforerditiapply to him.

7. By an e-mail of the same date the Chief of the Huma
Resources Division replied that the reference éofidure of 61 cubic
metres which was to be found in “some copies of WO Staff
Rules at the time of [his] recruitment” was a “tgpaphical error”
which had since been corrected, and that, “[ijn aage, 8,150 kg
ha[d] been stipulated all the time in any versiérihe Staff Rules as
the maximum and the Organization ha[d] consisteaplylied this rule
which ha[d] not been changed”.

8. On 1 November 2009 the complainant wrote to theetawy-
General of the Organization to protest once moegnag the decision
of 1 July 2009. Expanding on his arguments, he édtie critical
remark that the Organization was guilty of “uneditiidcoehaviour by
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agreeing to award the contract to Pelichet, wigigdtulating its share
of the costs on the basis of the estimate suppljetie lowest bidder.

9. By a letter of 13 November 2009 the Director of the
Resource Management Department rejected the camplis request
for additional reimbursement. Referring to the deg# letter of
26 June, he took the view that the complainant &gited to bear
the financial consequences of choosing Pelichet haatt “expressed
[his] agreement to pay [...] the excess cost abowe limit, as
communicated to [him], of 8,150 kg or 50.97 cubietras”.

10. That is the decision impugned before the Tribunalthe
complainant, whose claims must also be deemed threeted against
the initial decision of 1 July 2009 which set thmaant of the expense
to be borne by the Organization.

11. WMO submits that, under Article VII, paragraph 1,tbe
Statute of the Tribunal, the complaint is irrecéiea because the
complainant has not exhausted the internal meansdoéss available
to the Organization’s staff. It contends that, beffiling a complaint
with the Tribunal, the complainant failed to subnhié dispute to the
Joint Appeals Board established, pursuant to Artid.1 of the Staff
Regulations, by Staff Rule 1111.1 and governed bgpter Xl of the
Staff Rules.

12. However, as the complainant rightly points out,idet 11.1
of the Staff Regulations and Staff Rule 1114t 5eqprovide access to
the internal appeals procedure fdorictionnaire$, according to the
French version of these texts, or “staff membesagtording to the
English version, but nowhere do the Staff Regufetior Staff Rules
specify that these terms also cover fornfenttionnaire$ or former
staff members. As the Tribunal recently found widgard to other
international organisations’ staff rules and retjates couched in
similar language, in the absence of any indicattiotine contrary in the
applicable texts, these terms must be interpreseckf@rring solely to
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serving staff members (see Judgments 2840, undir 2%, and 2892,
under 6 to 8).

13. As the complainant had left WMO by the time he was
notified of the decisions at issue in this casetheeefore did not have
access to the internal appeal procedure. Consdgubatwas entitled
to file a complaint directly with the Tribunal (sdeidgments 1399,
under 7 and 10, and 2582, under 7, as well as libgeamentioned
Judgments 2840 and 2892).

14. In support of his claims, the complainant first its
that the Organization was obliged to pay for himaeal expenses up
to the limit of 61 cubic metres of household goasce this was the
figure to be found in the version of the Staff Rukehich he had been
given when he was recruited, not the limit of 50c@Bic metres which
applied when he retired.

15. Although the complainant manifestly attaches paldic
importance to this plea, it is completely irreleiza@ontrary to the
complainant’s submissions, international organiseti staff members
do not have a right to have all the conditionsrapyment laid down
in the provisions of the staff rules and regulatiom force at the time
of their recruitment applied to them throughouttitareer. Indeed, as
the complainant’s letter of appointment of 7 Apt®89 expressly
indicated, most of those conditions could be attedhuring his
employment as a result of amendments to those gomdg.

16. Of course the position is different if, having redjdo the
nature and importance of the provision in questibe, complainant
has an acquired right to its continued applicatldowever, according
to the case law established in Judgment 61, @drifi Judgment 832
and confirmed in Judgment 986, the amendment ofravigion
governing an official’s situation to his or her ieent constitutes a
breach of an acquired right only when such an amend adversely
affects the balance of contractual obligationsalkers fundamental
terms of employment in consideration of which tiffec@al accepted an
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appointment, or which subsequently induced himeorth stay on. In
order for there to be a breach of an acquired rigflet amendment to
the applicable text must therefore relate to a dinmehtal and essential
term of employment within the meaning of Judgme&2 &in this
connection see also Judgments 2089, 2682, 2696986)2 The
conditions for the payment of removal expensegarticular a limit
on the volume of household goods which may be sipat the
Organization’s expense, plainly do not have thisrabter and it
cannot seriously be argued that changing this laditersely affected
the balance of obligations under the complainaristract, or altered
a condition which induced him to join WMO in 198Adato pursue a
career there.

17. In view of the foregoing, it is immaterial whethibie figure
of 61 cubic metres shown in the version of the fSRafles given to
the complainant when he was recruited was a meagtaphical error,
as the Organization contends. The complainant’sa pleould
be dismissed even if this limit had in fact beeterald since then.
The Tribunal finds, however, that there is littleoutht that the
Organization’s explanation in this respect is true.

18. The complainant submits, secondly, that the Orgsitiz
was not entitled to defray his removal costs onbidiEs of the estimate
of the company which had submitted the lowest taate it had agreed
to Pelichet being entrusted with the removal. Tplisa is likewise
unfounded.

19. As the Organization rightly points out in its sulssions, as
far as the defrayal of removal expenses is condelibenust abide by
Staff Rule 172.1(d)(iv), according to which the]fdinsportation of
personal effects and household goods shall be éoynttst economical
means, as determined by the Secretary-General’ofilyevay it could
reconcile this requirement with the complainani'sifwish to have the
contract awarded to Pelichet was to select therlatbmpany, but to
calculate the amount to be paid by the Organizatiothe basis of the
lowest bidder's estimate, leaving the excess tobbene by the
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complainant. The Tribunal fails to see how this memnof proceeding
can be regarded as ‘“unethical’, as the complaineamtends.
Moreover, in this respect, WMO merely followed aagdice that is
fairly widespread among international organisatievizereby, when
officials are entitled to the defrayal of certairpenses — such as
transport costs, for example — the amount thereaisually based on
the most economical rate, but the person conceimdice to use a
more expensive service of his or her personal ehdibe fact that,
under the rules applicable in the instant casecdtimeplainant’s choice
of company was subject to the Organization’s paiathorisation is no
obstacle to proceeding in this manner, since the season for
choosing a service provider other than the compauiying in the
lowest bid was to respect the complainant’s wish.

20. Similarly, it is to no avail that the complainamgaes that his
letter of 26 June 2009 did not constitute agreententhat course.
When he wrote that he “would be willing to pay tlilerence between
WMOQO'’s maximum [allowed] expense and the total exggeif the
weight limit were exceeded”, he may well have hofted the share of
the costs borne by the Organization would be catedlon the basis of
Pelichet’s estimate. But, since it would otherwis@e been impossible
to reconcile the choice of that company with thech® seek the most
economical contractual conditions, the Organizatisas right to
interpret this letter as expressing the complaisagreement with the
solution chosen.

21. However, the complainant’s third argument, that ploetion
of the expenditure borne by the Organization outghthave been
calculated by reference to the weight and not ® whlume of the
goods and effects to be transported, is much nuyerd.

22. The above-mentioned provisions of Staff Rule 1#D()
which state that “[tlhe maximum weight and volumar fwhich
entitlement to removal at the Organization expengsts shall be [...]
8 150 kg [...] or 50.97 cubic metres [...]", must bdenpreted as
giving the staff member the right to choose whidhttese criteria
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should be used to calculate the limit on the defrayf his or her
removal costs. Indeed, these references to eitfeneight or the
volume of the goods and effects to be transporteg be more or
less advantageous to the person concerned, deperwhin the
characteristics and bulkiness of the said goodseéfedts.

23. In the instant case, the evidence shows that thantiqu
of the complainant’s household goods exceededitthie ih terms of
volume far more than the limit in terms of weighAtcording to the
figures in the estimate of the company which puthie lowest bid, to
which the Organization’'s services referred, theunw of the
complainant’s household goods was 90 cubic metvbish exceeded
by approximately 76.6 per cent the limit of 50.9bic metres set in
the Staff Rules, whereas they weighed only 9,000akdch exceeded
the limit of 8,150 kg by a mere 10.4 per cent. Bgpasing to prorate
its liability by reference to a shipment of 50.Q0bic metres — which
led it to set this liability at approximately 56@r cent of the amount
of the estimate — the Organization therefore oftec solution which
was less favourable to the complainant than i&d bffected a pro rata
calculation by reference to the maximum weight 468 kg, in which
case its liability would have amounted to approxeha
90.6 per cent of the estimate.

24. The Organization, which had itself drawn attentiothe two
alternatives in its correspondence with the comgplat, had no right to
decide on its own initiative to opt for the critmi which was most
favourable to its own interests. As stated abdwe choice in question
lay with the complainant, and the above-mentionadvipions
requiring transport to be effected on the most envoal conditions
plainly do not apply where a right has been gramtestaff members,
as in this case. Had the complainant been offereldo&ce, he would
undoubtedly have requested that his expenses lpelat@d on the
basis of the other criterion, which was more faable to
him. Indeed, the Tribunal notes that this couldnelse inferred from
the wording of his letter of 26 June 2009, sinceelxpressed his
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willingness to bear a portion of the expenseshd weight limit were
exceeded”.

25. It may be concluded from the foregoing that theigleas of
13 November 2009 and 1 July 2009 must be set assidar as the
portion of the complainant’s removal expenses tode&ayed by
the Organization, based on the estimate submittetidocompany that
put in the lowest bid, was prorated by reference¢ovolume, and not
the weight, of the household goods to be shippdt Tase will
therefore be referred back to the Organization ideio that it
re-examine the complainant’s rights in the lighttlis new criterion.
The exchange rates to be used in determining tlouaihowed to the
complainant shall be those in force on the datéhefinitial decision
setting the amount to be paid by the Organizationpther words
1 July 20009.

26. In view of the nature of this dispute and of th@&nization’'s
unlawful decision, the Tribunal considers that ¢hare no grounds for
granting the complainant’s request for compensdtormmoral injury.
The decisions which have been set aside causestmglainant purely
material injury which will be compensated as inticbabove.

27. As the complainant succeeds in part, he is entittechn
award of costs, which the Tribunal sets at 1,00(ddrStates dollars.

DECISION

For the above reasons,

1. The decision of WMQO's Director of the Resource Magemment
Department of 13 November 2009 and the decisidghefChief of
the Human Resources Division of 1 July 2009 areasete to the
extent indicated in consideration 25, above.

2. The case is referred back to the Organization germthat the
complainant’s rights may be examined in accordanith the
conditions mentioned in that same consideration.
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3. The Organization shall pay the complainant costhenamount of
1,000 United States dollars.

4. All other claims are dismissed.

In witness of this judgment, adopted on 10 Noven#t¥rl, Ms Mary
G. Gaudron, Vice-President of the Tribunal, Mr @joge Barbagallo,
Judge, and Mr Patrick Frydman, Judge, sign belevwgaal, Catherine
Comtet, Registrar.

Delivered in public in Geneva on 8 February 2012.
Mary G. Gaudron
Giuseppe Barbagallo

Patrick Frydman
Catherine Comtet
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