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112th Session Judgment No. 3064

THE ADMINISTRATIVE TRIBUNAL,

Considering the third complaint filed by Ms R. Mgaanst
the International Labour Organization (ILO) on &wdary 2010, the
Organization’s reply of 16 March, the complainant&joinder of
14 April and the ILO’s surrejoinder dated 13 JuBAR;

Considering Articles Il, paragraph 1, and VIl oétBtatute of the
Tribunal;

Having examined the written submissions and decmbédo order
hearings, for which neither party has applied;

Considering that the facts of the case and thedplga may be
summed up as follows:

A. The complainant is a former official of the Intetioaal Labour
Office, the ILO’s secretariat, who retired on 31téber 2009.

On 16 February 2007, when she was working as aegR@
translator in the German Section of the Office'dicidl Relations
and Documentation Branch, she submitted a grievamaghich she
complained of the unhealthy atmosphere which hadigied in the
section for many years and contended that she bad bubjected to
unfair treatment and harassment. In her letterepfyrof 21 June the
Director of the Human Resources Development DepartnfHRD)
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said that, although the complainant had failedrtawv@ her allegations,
most of which were time-barred, she proposed th&DHshould
engage in an active, ongoing dialogue with the damant and her
supervisors, in order to promote improved commuigoawithin the
German Section. On 20 July 2007 the complainaetrmed the matter
to the Joint Advisory Appeals Board.

In its report of 17 January 2008 the Board decidatidto examine
a number of claims on the grounds that they were-tharred or
because the complainant had no cause of actioeriRef in particular
to the Tribunal’'s Judgment 2642, it pointed out tha accusation of
harassment had to be investigated “promptly antbtighly”. Since in
the instant case the Office had conducted only aformal
investigation, on which no report had been produdbe Board
considered that the allegations of “continuous $&reent since 1993”
— the actual existence of which it felt unable &ietimine — had not
received from the Office the attention requiredthy Tribunal’s case
law and in that respect the complainant had besaitad unfairly. In
those circumstances, it recommended that an ifddptmal
investigation of all the complainant’s allegatisgisould be conducted
“within a very short time” and that its findingsalid be recorded in a
written report. Since the assessment of the commuldis work
appeared to be a key issue and her relations wathirhmediate
supervisor and the former heads of section werk that it could not
be “expected that their judgement would display diesired level of
objectivity”, the Board stated that it might be &dble to ask “one or
more persons outside the service” to evaluate theptainant's
performance. Furthermore, it encouraged HRD, thaptainant and
her supervisors to pursue and step up their efftids promote
improved communication and working relations” witithe German
Section.

By a letter of 18 March 2008 the complainant wawisstl
that the Director-General had agreed to the holdih@n in-depth
investigation, the findings of which with respect those of her
allegations which were not time-barred would beorded in a written
report. He had also agreed that a qualified pemtaside the Section
should assess the complainant's work and he haddabiRD to
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encourage an active dialogue among the partiescoed, if necessary
with the support of the Mediator.

On 5 September the complainant enquired as tortiwgss of the
investigation, but she did not receive any ans@er5 December 2008
she submitted a grievance to HRD, in which she teske with the
fact that the decision of 18 March 2008 to operiraestigation had
not been implemented and complained that her sigoesvhad failed
to take any measures to improve the working climatthin her
section. Having received no reply, she referredntiia¢ter to the Joint
Advisory Appeals Board in March 2009. In its repoftl4 September
2009 the Board found that more than 15 months #fieradoption of
the decision of 18 March 2008, the investigationwhich had
commenced in May 2009 after a delay which, in iesw was hard to
explain — had still not been completed and no infidion was
available as to the date on which the investigatould deliver his
report, despite the fact that the complainant wae tb retire in
October. It also emphasised that HRD had not “altitaken steps to
encourage dialogue” between the complainant andsineervisors. It
therefore recommended that she be awarded 10,006% $m&ncs in
compensation for the moral injury suffered.

By a letter of 16 November 2009, which constitutéee
impugned decision, the Executive Director of the nilgement
and Administration Sector informed the complainathtat the
Director-General, who regretted the “unacceptalel@yd — due to an
“administrative error” — in holding the investigaiti, had decided to
award her 3,000 francs by way of compensation. Heweas the
Director-General considered that, pending receighe investigation
report, it was difficult to determine the extenttbé efforts undertaken
by the Office to resolve the “tensions” in the GamSection, he had
asked the investigator to finalise his report byN&tyember 2009. In
the meantime, he reserved his position on any payme
compensation. The complainant was advised thatvskid be notified
of the Director-General’s decision during the finsif of January 2010
at the latest.



Judgment No. 3064

In his report of 8 December 2009 the investigatmmatuded, on
the basis of the facts established from the wriggidence and the
testimony given in interviews, that the complaindra#td not been
harassed. By a letter of 15 January 2010 the ExecDirector of the
Management and Administration Sector forwarded pycof the
investigation report to the complainant and infadnfeer that, after
examining it attentively, the Director-General doesed her
allegations of harassment to be unfounded.

B. The complainant submits that she was treated in aner
incompatible with her terms and conditions of emiptent, because no
action was taken on two recommendations of thetJAovisory
Appeals Board which had been endorsed by the Dir&aeneral.
First, she deplores the fact that the investigati@s not conducted
promptly and that no deadline was set for the ssbiom of the
investigator’s report. She suspects that the Adstriation “let matters
drag on” in the hope that, in view of her impendiegirement, her
“case of harassment wfould] go away as if it hadeneexisted”.
Secondly, she states that apart from two meetingshashe had in
2008 with her immediate supervisor in the presesfcthe Mediator
and the HRD Legal Officer, no formal steps wereetako put an end
to the ongoing tensions in her section.

The complainant adds that, if her work was in fassessed
by two United Nations revisers at the request efRleports Board, she
was not informed of this.

She requests the setting aside of the impugnedidaciredress
for the injury suffered and costs in the amour,000 Swiss francs.

C. In its reply the Organization asks the Tribunajdim the instant
complaint with those which the complainant will wodtedly file

against the decision of 15 January 2010 and tha6d¥larch 2010 by
which the Director-General dismissed the grievastwe had submitted
to contest her performance appraisal report forpbeod 1 August
2005 to 31 July 2007. Should the Tribunal not aecedthis request,
the Organization asks it to declare the instantptaimt irreceivable on
the grounds that it has become moot insofar asnit&rns the delay in
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conducting the investigation, because the ensuimgryi to the
complainant has already been redressed by the mayroé
3,000 francs in compensation. Moreover, it arghas the complaint is
premature to the extent that it relates to thegatlefailure to adopt
measures to improve working relations within therrian Section,
because the complainant, who had until 22 Febr@2ad0 to file a
complaint with the Tribunal, did so one week befbeing notified of
the Director-General's final decision on this mat@s mentioned in
the letter of 16 November 2009.

On the merits, the ILO contends that the — albmixcusable —
delay in holding the investigation was due in gaftr to the fact that
it proved extremely difficult to find a qualifiedolunteer to conduct
the investigation.

It says that, as far as improving working relatieres concerned,
it had an obligation of endeavour and not of resafid that as the
complainant and her immediate supervisor had neh e speaking
terms for years, the steps taken were doomed lardailt points out
that, in addition to the two meetings in 2008, t#dministration
deployed “considerable efforts” at an early stdme,.to no avail, as the
complainant preferred to lodge an appeal.

The Organization states that the complainant’'sgatiens of
harassment and those concerning the assessmeat afolk are not
formally the subject of the instant complaint anel groundless.

D. In her rejoinder the complainant reports that she fot received
the 3,000 francs due to her as compensation foddey in holding
the investigation. She emphasises that in 2004dnarer second-level
supervisor made “commendable efforts” to improvekig relations
within her section but that no steps appear to hbhgen taken
thereafter.

E. Inits surrejoinder the ILO maintains its positidhadmits that as
the 3,000 francs compensation had not been paildet@omplainant,
apologies were sent to her in a letter of 11 JWi®2It says that steps
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were taken to pay the sum in question, but thattdmeplainant stated
in a letter of 3 July 2010 that she refused thigmpent.

CONSIDERATIONS

1. On 20 July 2007 the complainant submitted a griegan
to the International Labour Office’s Joint AdvisoAppeals Board
in which she complained of having been treated inmanner
incompatible with her terms and conditions of emgpient and, in
particular, accused her immediate supervisor cissament.

The Board issued its report on 17 January 200&nmatending
inter alia the holding of an in-depth investigatiédn 18 March the
Director-General decided to accept this recomménmdatnd, on the
basis of the above-mentioned report, he asked H&Dhave an
investigation carried out into the harassment aliegs which were
not time-barred, and to encourage the complainasther supervisors
to engage in an active dialogue, if necessary Wighsupport of the
Mediator, in order to promote good working relasowithin the
German Section.

2. On 5 December 2008 the complainant filed a newgriee
with HRD in which she objected to the fact thatréh&éad been no
action on the Director-General's decision to hatdirmvestigation and
that no steps had been taken to improve the workiimgate in her
section. As she received no response to this gr@yashe again
referred the matter to the Joint Advisory Appeataifl.

3. On 15 May 2009, with the complainant’s agreememtlL&
official was appointed to conduct the investigatiaa swiftly as
possible without jeopardising its quality. The istigator interviewed
the complainant on two occasions.

4. In its report of 14 September 2009 the Board recenuad
that the Director-General should recognise thath ballegations
contained in the complainant’s grievance, name#t ttoncerning the
delay in holding the investigation and that relgtirto the
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Administration’s failure to adopt measures to im@oworking

relations within her section, were well foundedd @hat she should
be paid 10,000 Swiss francs as compensation forntbeal injury

suffered.

By a letter of 16 November 2009 the Director-Geharformed
the complainant that he had “decided to follow tB®ard's
recommendation” and to award her compensation énamount of
3,000 francs “for the unacceptable delay in theegtigation”.
However, he stated that, pending receipt of thestigation report,
which he had asked to have finalised by 30 Novenf@9, he
reserved his position on the possible award of ersation for the
failure to take steps to improve working relatiomishin the German
Section and that the complainant would be notifiédhis decision in
the first half of January 2010 at the latest. lisvexplained that this
letter constituted “a final decision, within the améing of Article 13.3,
paragraph 4, of the Staff Regulations, on the isgw@wmmpensation for
the delay in examining the allegations regardingkimg relations”
within the German Section.

5. The complainant, who impugns this decision of 1&dber
2009, asks the Tribunal to set it aside, to oréerass for the injury
that she considers she has suffered and to awarddsts in the
amount of 3,000 francs.

She contends in support of her complaint that tdenifsistration
took no steps to implement the recommendation&eflbint Advisory
Appeals Board, which had been accepted by the Dir€teneral on
18 March 2008, to hold an investigation and to enage dialogue
between her and her supervisors in order to impribe working
climate in her section.

6. In its reply the ILO requests that this complaiet joined
with those which the complainant will undoubtedlie fagainst the
decisions of 15 January and 16 March 2010. Theufdbnotes that
the complainant has since challenged these desigmoner fourth and
sixth complaints respectively, but it will not adeeto this request for
joinder. Precedent has it that complaints are tgolveed only if they
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raise the same issues of fact and of law. In te&im case not only do
the complaints not raise exactly the same issuéactfthey also raise
different issues of law (see, in particular, Judgiigb41, under 3).

7. The Organization states that, should the Tribueaid® not
to accede to its request for joinder, it deems ¢beplaint to be
irreceivable. It submits that the first plea comieg the delay in
holding the investigation has become moot, sinedrjury caused by
this delay has already been redressed by the payh8000 francs in
compensation and that, as far as the second pleeoriserned,
i.e. that no steps were taken to improve workirgtiens within the
German Section, the complaint is premature sineead filed before
the Administration had reached a final decisiorttos matter, as it had
undertaken to do in the letter of 16 November 2009.

8. The Tribunal cannot accept the objection to redsiia
based on the contention that the complaint hasrbegooot, because
the Organization has not been able to prove thatcimplainant
formally agreed to the amount of compensation, twkias unilaterally
set at a much smaller sum than that recommendedh&yJoint
Advisory Appeals Board, and that she actually nesgkithis sum.

As for the question of whether the complaint isnpaéure, the
Tribunal will not be able to determine this untilnas examined the
merits of the case.

9. In essence the complainant submits that the irgedsin
ordered by the Director-General into her allegatiohharassment was
considerably delayed and that when she filed henptaint no final
decision had been reached on these allegations.

10. The ILO admits that “the delay in holding the intigation is
inexcusable”. Nevertheless, it considers that #tlhomplainant’s
claims in this respect are [...] groundless”, sing@08 francs were
awarded as compensation for this delay.

The Tribunal considers, however, that even if smslim had been
paid promptly and accepted by the complainant, ivismot the case,
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the Organization could not shed its responsibilitythe considerable
delay in holding the investigation by simply deaoiglito award the
complainant compensation for the injury sufferegpesially as the
Board had recommended the payment of greater caapen.

11. The ILO holds that the delay is due, not to the
Administration’s wish to harm the complainant, butin error.

In the Tribunal’s opinion, this fact likewise doest exonerate the
Organization or lessen its responsibility, since éhror was committed
by its Administration.

As the Board rightly noted in its report of 14 Sspber 2009
more than 15 months after the Director-General@silen there was
no information as to the progress of the investigator the date on
which the investigator would submit his report.

Consequently, it must be found that the delay indogting the
investigation caused the complainant moral injurlgioch must be
redressed.

12. Regarding the measures which should have been taken
in order to improve working relations within the i@&an Section, the
complainant submits that no formal steps were tat@rend the
continuing tension in the section, apart from tweetngs between her
and her immediate supervisor in the presence olibdiator and the
HRD Legal Officer.

13. The ILO responds to the plea by contending thaha
only an obligation of endeavour, not of resultethphasises that, in
addition to the two meetings mentioned by the caingint, the
Administration deployed “considerable efforts” at @arly stage, but
they proved fruitless because, after the second tingge the
complainant stated that she did not wish to pumngliation and
preferred to lodge an appeal.

In order to justify the lack of any result, the lidbaws attention to
the finding in the investigation report that foraye there had been a
complete breakdown in communication between theptamant and
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her immediate supervisor and that attempts to juran active
dialogue in order to promote good working relatitvasl no prospect
of success.

14. The Tribunal notes, however, that in its reporfiéfJanuary
2008, the Joint Advisory Appeals Board “encourapé]®D and the
responsible chiefs of the complainant and of hexdhef section to
pursue and step up their efforts to promote betenmunication and
working relations” within the German Section andttthe letter of 18
March 2008 indicated that the Director-General hetlorse[d] this
recommendation”.

The Administration was therefore under an obligatio pursue
and step up the efforts in question. However, théemce on file does
not show that the Administration used all the meainthe disposal of
an organisation such as the ILO to achieve theetbsesult. The fact
that the complainant chose to lodge an appeal deroto seek
recognition of her rights did not exempt the Orgation from its
obligations towards one of its officials to whonoived a duty of care
and who has not been found to have committed arni fa

15. While there is no need to dwell on the allegatiooscerning
the assessment of the complainant's work, which sdoe
not formally form the subject of a claim, the Tnital concurs with
the Board’s finding in its report of 14 Septembdl02 that the
Administration “did not actively take measures t@we@urage dialogue”
between the complainant and her supervisors inrotadeimprove
working relations within the German Section.

16. In view of the foregoing and, in particular, thedeh of time
which has passed, the Organization’s argumentttigicomplaint is
premature cannot be accepted.

17. The complainant has suffered moral injury which mbes
redressed, also bearing in mind the proceduralydelde Board
recommended compensation of 10,000 Swiss france. Tiibunal
considers it fair to increase this compensatiob5@00 francs.
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18. The complainant is entitled to costs in the amooht
2,000 francs.

DECISION

For the above reasons,
1. The impugned decision is set aside.

2. The ILO shall pay the complainant 15,000 Swiss dsarin
compensation for the moral injury suffered.

3. It shall also pay her costs in the amount of 2 fo@fcs.

In witness of this judgment, adopted on 18 Novemi2érl,

Mr Seydou Ba, President of the Tribunal, Mr ClaiRtuiller, Judge,
and Mr Patrick Frydman, Judge, sign below, as @atherine Comtet,
Registrar.

Delivered in public in Geneva on 8 February 2012.

Seydou Ba
Claude Rouiller
Patrick Frydman
Catherine Comtet
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