Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

111th Session Judgment No. 3019

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Mrs J. W.-M. aga the
European Patent Organisation (EPO) on 17 June 20@@orrected on
21 July, the Organisation’s reply of 3 November #relcomplainant’s
letter of 30 November 2009 informing the Registérthe Tribunal
that she would enter no rejoinder;

Considering theamicus curiae brief submitted by the Munich
Staff Committee on 15 November 2010, corrected oBetember
2010, and the EPO’s comments thereon of 1 March;201

Considering Articles Il, paragraph 5, and VIl oétBtatute of the
Tribunal;

Having examined the written submissions and decid¢do order
hearings, for which neither party has applied;

Considering that the facts of the case and thedjriga may be
summed up as follows:

A. By a decision of 28 June 2001 the Administrativeu@ol

introduced, with effect from 1 July 2001 and in &idd to its ordinary
medical insurance, a long-term care insurance sehdéon the
permanent employees of the European Patent Offittee secretariat
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of the EPO — their spouses and certain of theiedégnts. Article 83a
of the Service Regulations for Permanent Employeesides that
individuals eligible for coverage under the schési@ll be insured on
either a compulsory or a voluntary basis”.

Circular No. 266 of 14 November 2001 concerninggltgrm care
insurance contains information regarding the astioto be
taken by employees according to their marital sitmsand the income
of their spouse, as well as the methodology used thy
EPO for calculating the monthly contributions. Isastipulates that
employees who decide to decline coverage for persigible for
insurance on a voluntary basis must file a waivemiatation, and that
such declarations can have retroactive effect dytlare filed by
31 January 2002. In March 2003 the EPO publishkeehure which
provided general information to staff members rduy the long-term
care insurance scheme.

The complainant, a French national born in 196Mnej@d the
European Patent Office in 1998 as an administratagrade A3. At
all material times her spouse was employed in Geynzend was not
a staff member of the EPO. In January 2004 the Adstnation
asked her to provide information regarding her sptauiincome so that
it could calculate the contributions owed for hiend-term care
insurance. As the complainant was on the pointaking maternity
leave, it was agreed that she could have more tiintake a decision
regarding her spouse’s coverage under the scheme.lddve was
extended and upon her return to work in Decemb@4 2be submitted
a waiver declaration, signed by herself and heuspowhich stated
that her spouse did not wish to be insured.

In January 2005 the complainant was again askegufply
information regarding her spouse’'s income so tha monthly
contributions which had been deducted from hemrgalace July 2001
for his coverage under the scheme could be adjzstedrding to his
actual earnings. She did not supply the informatiand on
25 August 2005 the Office reiterated its request.al letter of
2 September to the Personnel Administration Departmthe
complainant stated that her spouse was not covaréer the scheme.
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On 13 October she was informed that her waiveradatbn revoking
his insurance coverage — which was dated 20 Deced@®4d — had not
been submitted in time for it to have retroactitfect from the date of
the scheme’s introduction and that her spouse’s meeship had
therefore been terminated with effect from 1 Jay005. She was
asked to provide a declaration of his gross incton¢he years 2000 to
2003 so that the Office could finalise its calcuat of
the contributions due for the period from July 2@0December 2004.
A series of exchanges ensued between the complaewach the
Administration, in which she expressed, inter dtar dissatisfaction
with the Administration’s implementation of the imance scheme. On
25 October 2005 she was informed that contributiondier spouse’s
coverage would be due only from 1 January 2003 and
she was asked to supply details of his gross indomthe years 2002
and 2003. As she failed to do so, the Office edeohder spouse’s
gross annual salary at 120,000 euros and deterroimeblat basis that
she owed outstanding contributions for his coverafjge sum of
1,610.53 euros was subsequently deducted from keerber 2005
salary.

By a letter of 2 February 2006 to the Principal dotor of
Personnel the complainant challenged the legalith@® “involuntary”
insurance of her spouse and requested reimburseshéimé monthly
contributions deducted from her salary from JulpP@o December
2004 as well as the outstanding contributions dedludrom her
December 2005 salary, plus interest. She requestedl damages. In
the event that her requests were not granted leel éisat her letter be
treated as an internal appeal and she claimed. €@st&3 March 2006
she was informed that the President of the Offiad heferred the
matter to the Internal Appeals Committee for ammpmi.

In its opinion of 20 January 2009 the Committee nimausly
decided to consider the complainant’s appeal retégvonly insofar as
it challenged the deduction of outstanding contidns from her
December 2005 salary. The majority recommendedctiefe it as
partly irreceivable and unfounded as to the remeindt held that
the insurance scheme was sufficiently transparéirat the EPO's
automatic insurance of the complainant’s spaals@nitio was lawful
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and that the consequential deductions from herysalare justified. It

considered her claim for moral damages to be dEptinnate and

unfounded. The minority held that the EPQO’s autdmeisurance of

her spouse was tantamount to a “forced sale” aedcetbre unlawful.

Further, the relevant provisions were unclear aadith be interpreted
contra proferentem and in favour of the complainant. In the minosty’
view, the Office had not fulfilled its duty of camnd should have
requested information regarding the income of tlenmainant’s

spouse in a timelier manner. It recommended reisibgrthe amount
deducted in respect of the outstanding contribstigtus interest, and
an award of costs. It concurred with the majoritgttshe could not
claim moral damages.

By a letter of 20 March 2009 the Director of Regiglas and
Change Management informed the complainant thatPtiesident of
the Office had decided to reject her appeal in @zwe with the
majority opinion of the Internal Appeals CommitteEhat is the
impugned decision.

B. The complainant submits that the relevant provisioare
ambiguous. She states that when she was first atkeprovide
information regarding her spouse’s income, she rméa the
Administration that she had already done so whee fiined
the Organisation. She assumed that, based on laig/,sher spouse
was not yet covered by the insurance scheme. In view, a
straightforward interpretation of the ImplementRgles to Article 83a —
which were adopted by the Administrative Councileads to the
conclusion that action on the part of an employweesquired for his
or her spouse to be insured on a voluntary bakis.HPO attempted to
remedy the ambiguity by publishing an informatiomodhure
in March 2003, but the brochure does not have footelaw.
In addition, Circular No. 266 does not stipulate &ggal or financial
consequences for filing applications or waiver deations after
31 January 2002; it merely provides that, thereafteey should
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be submitted promptly. Relying on the Tribunal'ssealaw, the
complainant argues that any ambiguity in the piows must be
interpretedcontra proferentem and in her favour. Furthermore, she
contends that there is no legal basis for the EBGnsure an
employee’s spouse involuntarily and she likens fthiactice to a
“forced sale”, which is unlawful.

She asserts that the defendant breached its dugrefand failed
to act in good faith. The EPO has its headquaiteiGermany and
is aware that, under national law, persons gainfeimployed in
Germany are compulsorily covered under a similauiance scheme.
As a consequence, with effect from July 2001, milpl®yees’ spouses
who fell under the national scheme were automdyickubly insured.
It then took the Administration more than two yedrs begin
requesting information regarding spouses’ incontiedher view, the
insurance scheme was implemented in a manner thsitcanvenient
for the Administration, but which did not take irdocount the interests
of staff. In addition, the complainant contendst tthee Organisation
breached the principle of equal treatment becausecepted a waiver
declaration filed by a similarly situated staff nimen and retroactively
reimbursed the basic contributions that had beeluated from that
person’s salary.

The complainant asks the Tribunal to set aside itmgugned
decision, to order the EPO to treat her in the same as it treated a
similarly situated staff member and to revise itactice of applying
long-term care insurance by default to individualso are gainfully
employed and insured under German national law.ctin@s 1,610.53
euros, that is, the contribution adjustment dedlfitem her December
2005 salary, and reimbursement of the monthly dmutions deducted
from her salary for the period from July 2001 tocBxaber 2004, plus
interest. She also seeks moral and punitive danwuksosts.

C. In its reply the EPO argues that the complainanct&Em for
reimbursement of the monthly premiums deducted fnemsalary for
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the period from July 2001 to December 2004 is thaged and hence
irreceivable. Each payslip is an appealable datisind she failed to
challenge those decisions within the three-momtte tiimit prescribed

by the Service Regulations. Moreover, her request the Tribunal

order the EPO to review its practice of automalycasuring persons
who are gainfully employed and insured under Gernetional law is

irreceivableratione materiae.

On the merits, the Organisation disputes the coimgtd's
interpretation of the Implementing Rules to ArticB8a and her
contention that the relevant provisions are amhigudt states that it is
clear that a spouse is insured unless an emplg®¢aken a decision
to the contrary. Furthermore, in light of subpasgudrs 4(b) and 4(d) of
the Implementing Rules, which deal with contribnomade by the
insured person, the complainant should have beeareawf the
financial implications of her spouse’s insuranceleamthe scheme.
Circular No. 266 provides all the necessary prattitformation for an
employee to know what action to take accordingisooh her situation,
in particular, how contributions are calculated forspouse whose
income exceeds the set limit, as was the casehéocamplainant. In
the EPO’s view, it is also clear from the circuthat only waiver
declarations filed on or before 31 January 2002ldvbave retroactive
effect from 1 July 2001. It asserts that the mgnfitemiums and the
contribution adjustment were lawfully deducted fréwar salary and
that her claims in this regard are unfounded.

The EPO states that the concept of “inertia séllilg not
applicable to the field of social rights. It subsnibhat its long-term care
insurance scheme is part of a set of social sgcudhts which it
grants to its employees. It fulfils its duty of edowards its employees
and their families by insuring all of theat initio and then providing
them with a period of time within which to decidehether those
persons who may be insured on a voluntary basis twidenefit from
the insurance. In this respect, it recalls thaalso bears the largest
portion of the costs of the scheme.

As regards the allegation of a breach of the pplecof equal
treatment, the defendant argues that the complaiaad the other
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employee referred to were not similarly situateting the case law, it
points out that the principle of equality requitést persons in like
situations be treated alike and that persons iavagitly different
situations be treated differently.

D. In its amicus curiae brief the Munich Staff Committee concurs
with the complainant’s submissions regarding thebigaity of the
relevant provisions and asserts that referencegotierage on a
“voluntary basis” are incompatible with the reqoment that an
employee must actively renounce that coverageoritends that the
EPO was negligent in not actively seeking informatregarding the
income of employees’ spouses for the purpose af ilgusion in the
long-term care insurance scheme. Furthermore, #ftgrinformation
was solicited, several dozen employees discovdrat] tinbeknown
to them, their respective spouses had been insomed voluntary
basis under the scheme since 1 July 2001. As aeqaesce, those
employees may now be liable for contributions wittroactive effect
from that date. It points out that the EPO hasqrilesd a three-month
limitation period within which employees may brioaims against it
and finds it unfair that the Organisation is nobjsat to a limitation
period for its claims against staff.

E. Inits final comments the Organisation asserts ithiatclear from

the relevant provisions that the Administrative @dlintended that
an employee should be required to file a waivetatation to revoke
insurance coverage for his or her spouse. Witheasm the Staff
Committee’s allegation of negligence, the EPO oiatthe opinion of
the majority of the Internal Appeals Committee, ethiheld that
the Office was entitled to base the calculationti@ contributions
for the complainant’s spouse on the informationmtowided when she
commenced her employment. In addition, it asshesthe situation of
other employees does not justify the complainaotié negligence
and it points out that the three-month period refrto by the Staff
Committee is the time limit prescribed by the SesvRegulations for
filing an internal appeal and is thus irrelevanttiis matter.
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CONSIDERATIONS

1. The complainant impugns the decision taken by tlesitent
of the Office, notified to her by a letter dated Rarch 2009, to
endorse the majority opinion of the Internal Apge&@ommittee
rejecting her appeal as partly irreceivable andoundfled as to
the remainder. The Committee unanimously considdiet the
complainant’s appeal was irreceivahiatione temporis, to the extent
that it concerned the monthly contributions deddcteom the
complainant’s salary during the period from July02Go December
2004 for her spouse’s long-term care insuranceragee With regard
to the complainant’s claim concerning the deductidnoutstanding
contributions in the amount of 1,610.53 euros filmn December 2005
salary and her consequent request for moral damalgesmajority
recommended that they be rejected as unfoundedmilinarity found
in the complainant’s favour. It considered that tm&ion required
under the EPO scheme in order for an employee ftoseethe
automatic coverage of his or her spouse amounts “forced sale”,
which is unlawful. Furthermore, it was of the vi¢wat, as the Office
responded positively to the complainant's requestrhore time to
consider the matter, it was not unreasonable ferdbmplainant to
conclude that she could respond later, upon harrrédtom maternity
leave. The minority also considered that the Oggtion had failed in
its duty of care because it only sought informat@mncerning the
income of the complainant’s spouse at the end 0820

2.  The complainant submits that she never expressigazded
to her spouse being covered by the Office’s lommteare insurance
scheme, which was described as “voluntary” in Aeti@3a of the
Service Regulations and the Implementing RulesetbeiShe argues
that the deduction of monthly contributions fromr tealary from
July 2001 to December 2004, as well as the deductiadhe adjusted
outstanding contributions in December 2005, werdawful. She
points out that in December 2004 she submittedramdcable waiver
declaration against her spouse’s coverage by tg-tlerm care
insurance scheme. In addition, she contends that pitovisions
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regarding the coverage of spouses are ambiguousnast therefore
be interpretedcontra proferentem, so as to disallow automatic
coverage. She also contends that the EPO faildts iduty of care
towards her and that it treated her differentlyrfranother employee in
a similar situation.

3. Article 83a of the Service Regulations provides:

“In accordance with the Implementing Rules, a pemnaremployee, his
spouse, his former spouse, his dependent childitrinnthe meaning of
Article 69 and other dependants within the meamifigirticle 70 shall be
insured on either a compulsory or a voluntary bagjainst expenditure
arising from reliance on long-term care. This imswe is intended to
provide a fixed amount of financial support to dgfsome of the expenses
incurred if an insured person’s autonomy becomésisdy impaired on a
long-term basis and he therefore requires help aoycout everyday
activities; it shall not include any expenditure wrdical fees associated
with the treatment of an illness or resulting frpregnancy or an accident.”

Paragraphs 1(1) and (2)(a) of the Implementing Rute Article 83a
state:
“(1) The following persons shall be insured on enpalsory basis:
(&) permanent employees;
(b) former employees in receipt of an invaliditynp®mn or an
outright retirement pension;
(c) dependent children of insured persons undesr(&));

(d) dependent children of insured persons undesr(&)) in receipt
of an orphan’s pension following the death of timsured
person under (a) or (b).

(2) The following persons may be insured on artlwy basis, provided
the insured person under (1)(a) or (b) or an irtyrerson under
(3)(d) does not take an irrevocable decision to ¢betrary, and
provided they are not themselves already insurel@ui):

(@) the spouse of an insured person under (1x(dp)oor of an
insured person under (3)(d);

[

4. The Chairperson of the Munich Staff Committee sutadi
anamicus curiae brief in support of the complainant’s submissilbis
stated in that brief that “the decision [of the Adrstrative Council of
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28 June 2001 introducing the long-term care insteascheme]
and [Article 83a of the Service Regulations] merebfer to a
‘voluntary basis’ which seems incompatible with tieguirement that
the staff member actively renounce is [sic] onltroduced in
secondary regulations, and apt to lead to confusibris also stated
that the Organisation was negligent in not activedgking to obtain
information regarding the income of employees’ sgau It is further
submitted that, following criticism by the Orgartisa’s auditors, staff
were asked to inform the Office of their spousesbimes, which “led
to the discovery of several dozens more staff mesnbo were not
aware that their spouses were ‘voluntarily’ insuegd that may now
be facing retroactive contributions going back @2, the year of the
introduction of the long-term care insurance”.

5. The Tribunal finds that the complainant's claims all
unfounded on the merits and that there is therefireneed to treat
the receivability of each claim individually. Thenplementing Rules
to Article 83a do not contravene or supplant thaticle but
provide clarification of it. Furthermore, the Trilal notes that the
Implementing Rules are reasonable, introduced éniriterest of staff
members, and fulfil the Organisation’s duty of care

6. Although some might think that the word “voluntarig
not apt to describe a scheme that operates autaihatunless a
person opts out of it, there is no ambiguity in kmplementing Rules.
Nor is there any conflict between Article 83a artbse Rules.
The Implementing Rules which require a staff memiseexplicitly
renounce the insurance do not negate the volumatyre of the
insurance scheme. Moreover, Article 83a cannot &garded as
ambiguous as it expressly refers to the Rulestformplementation.
Indeed, taken together, Article 83a and the Imphging Rules
show clearly what is required and who is coveredthy scheme.
Furthermore, the Organisation provided a period nodre than
six months for all employees to consider the logmgat care
insurance coverage and, if necessary, to submiirevocable waiver
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declaration which would be retroactive to the inmpdmtation date of 1
July 2001.

7. As the Organisation bears approximately two thiofishe
insurance costs for each insured person, employspause, and the
full cost for the employee’s children, it cannotsad that the practice
of automatic coverage barring the filing of a waideclaration is
in the Organisation’s interest. The automatic cager applied by
the Implementing Rules cannot be deemed unreasariald clear that
under the system chosen by the Organisation saaffenstmbers may
be slightly financially penalised if they fail tgpbout of the scheme, as
their automatic coverage will entail consequentugédns from their
salaries. However, in evaluating the possible outaesulting from
automatic coverage and that resulting from a latkaverage, the
Organisation evidently considered that the outcom#éd be worse in
the latter situation as staff members who negled¢tecenrol their
spouses in the long-term care insurance schemd satfer the severe
financial consequences of not being insured whemted arose, and
the Tribunal cannot regard the Organisation’s ah@s unreasonable.
Considering the cost to the Organisation, and theefits to the
employees, it cannot be said that the Organisdtéannot fulfilled its
duty of care towards its staff members.

8. Regarding the minority opinion of the Internal Apjse
Committee, the Tribunal points out that in allowithg complainant’s
request for more time to consider the possibilify her spouse
being covered by the Office’s long-term care insaeascheme, the
Organisation reasonably believed that she needed to decide
whether or not to submit an irrevocable waiver detion, whereas
the complainant mistakenly thought that they wdlieeng her time to
consider whether or not to enrol her spouse initkarance scheme.
As the Rules were clear in stating that unless igeraeclaration was
submitted enrolment was automatic, the complairgmtuld have
realised that her inaction would be construed aseat. In addition, it
should have been clear from her payslips that tbetinfty deductions
were being made.

11
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9. The complainant’s claim that her case was treaiféerently
from that of her colleague is unfounded. In theecas question the
Organisation had failed to provide the employeeceomed with the
necessary information concerning the automatic leveot for her
spouse and had also failed to give her the waiven fand the income
declaration form, and therefore recognised th@aetive effect of the
employee’s waiver as from the date of her marrigg® years after
the insurance scheme provisions entered into for8ejce, in the
complainant’s case, the Organisation had fully rimed her and had
also provided her with all relevant documents anhs relating to the
long-term care insurance scheme, the two casescarsimilar and it
cannot be considered a breach of the principleqoiktreatment that
they were treated differently.

10. Considering the above, the impugned decision mizstds
and, as such, the complainant’s claims for mordl@mitive damages
and costs must be dismissed as unfounded. The aophust
therefore be dismissed in its entirety.

DECISION

For the above reasons,
The complaint is dismissed.

In witness of this judgment, adopted on 13 May 20#% Mary G.
Gaudron, President of the Tribunal, Mr GiuseppebBgallo, Judge,
and Ms Dolores M. Hansen, Judge, sign below, ad, d@atherine
Comtet, Registrar.

Delivered in public in Geneva on 6 July 2011.
Mary G. Gaudron

Giuseppe Barbagallo

Dolores M. Hansen

Catherine Comtet
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