Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

109th Session Judgment No. 2952

THE ADMINISTRATIVE TRIBUNAL,

Considering the third complaint filed by Mr J.O. &jainst the
European Organisation for the Safety of Air Navigat(Eurocontrol
Agency) on 4 September 2008 and corrected on 2@&Mber 2008,
Eurocontrol’s reply of 27 February 2009, the compat’s rejoinder
of 6 June and the Agency'’s surrejoinder of 14 Saptr 2009;

Considering Articles Il, paragraph 5, and VIl oétBtatute of the
Tribunal,

Having examined the written submissions and decmbé¢do order
hearings, for which neither party has applied;

Considering that the facts of the case and thedpiga may be
summed up as follows:

A. Article 9 of the Staff Regulations governing offits of the
Eurocontrol Agency provides for the creation of tafSCommittee.
Rule of Application No. 1, which gives effect totiste 9, lays down
the composition and procedure of this body. It ptes inter alia that
the Staff Committee is comprised of a Central Cottamiand local
sections based in the Agency’s duty stations. Tkenbers of the
Central Committee are elected by the local sections
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The complainant, a Danish national born in 1966ingd
Eurocontrol in July 1995 in the Flight Data Opesat Division at
Brétigny-sur-Orge, near Paris. He was elected fai member of the
local section of the Staff Committee of BrétignyGwetober 2004 and
as an alternate member of the Central Committdelin2005.

In 2006 and 2007 consultation meetings were heltvden
officials of the Agency and its social partnershaat view to amending
Rule of Application No. 1. The resulting amendmesmhich entered
into force in February 2007, extended the termffif® of members of
the Staff Committee from two to three years, crédteo new local
sections, increased the number of members of tigr&@eCommittee
from ten to 14, and modified the election procedsce that full
members and alternate members of the Staff Conenitteuld be
elected in pairs.

On 12 June 2007 the complainant wrote to the DareGeneral
and drew attention to what he considered to beyutegities in the
functioning of the Central Committee. He explaindtt he was
prevented from “carrying out [his] functions as iadependent Staff
Committee representative” and he requested thaspgeaent measures
be taken to ensure its proper functioning. Speific he requested
that the new Central Committee be made officiallyase of the
Agency'’s policies and that it be instructed to mé#ke minutes of its
meetings available to all staff, that members @& 8taff Committee
not affiliated to any trade union be given accesshe consultation
meetings, and that Rule of Application No. 1 be adesl so as to
allow the local section of Brétigny to appoint add#éional member to
the Central Committee. That same month he wasesleas a full
member of both the local section of the Staff Cottesi of Brétigny
and the Central Committee.

Having received no reply from the Director Generaln
11 January 2008 he filed an internal complaint regjathe implied
rejection of his request of 12 June 2007. By a nramdum of
7 February 2008, copied to the President of thetr@eommittee,
the Director of Human Resources and Administratemtvised the
complainant that, since a nhew Central Committeeliwsh constituted
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in June 2007, his allegations were considered tavitleout object.
However, in reply to his internal complaint, hetsththat it was
not for the Director General to interfere in thempmsition of
the Central Committee, nor was the Agency compeierdesignate
representatives at meetings. He also pointed aitttte minutes of
the meetings and documents on the agenda werealateailThe matter
was referred to the Joint Committee for Disputasitd opinion dated
28 April 2008, which the complainant indicates a& tmpugned
decision, the Committee endorsed the argumentsnaddaby the
Director of Human Resources and Administration, esmbmmended
that the internal complaint be rejected as paytialadmissible
and legally unfounded. By a memorandum of 21 Map&(@he
latter informed the complainant that, following theénanimous
recommendation of the Committee, his internal cammplhad been
rejected.

B. The complainant contends that the procedure to dnfeule
of Application No. 1 lacked transparency and thdid not sufficiently
involve officials who were not affiliated with tradinions. He explains
that in 2005 the local section of the Staff Comedtt
of Brétigny objected to a number of proposed ameds) but that
further discussion regarding the amendments toakceplduring
consultation meetings which were held in 2006 betwihe Agency’'s
management and trade unions. He complains thdtrthleminutes of
all of the meetings were not made available to dtaf. He further
explains that, after he received the final versbthe amendments in
March 2007, he objected to them in his capacita asember of the
Central Committee, but his objections were igndogdthe Board of
the Committee. The complainant considers that then@ments to
Rule of Application No. 1 give an “unfair advantagetrade union
members” and that they are detrimental to the divarterest of the
staff.

He submits that the Joint Committee for Disputeshody he

criticises for its lack of independence and uncleam of office,
misinterpreted his arguments and failed to conssdere of the claims
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he made in his internal complaint. In addition, dileges breach of
confidentiality insofar as his internal complaintasv disclosed to
the President of the Central Committee. He asksTthminal to order
Eurocontrol to take “appropriate and necessaryoastin order to
restore [the] staff's confidence” in the Joint Coittee for Disputes.

The complainant also submits that the Staff Conamitioes not
function properly. In particular, the Board of tlientral Committee
fails to consult and inform its other members, tbeal section of
the Staff Committee of Brétigny does not meet witle directors
concerned at least once every two months as prvialein Rule of
Application No. 1, and the President of the Cen@almmittee has
refused to comply with a decision taken by that Guttee in relation
to a breach of the recruitment procedures.

By way of relief, he requests that the Agency bdeoed to
renegotiate Rule of Application No. 1 with its s@cpartners in full
transparency, to adhere to the principles set forti©ffice Notice
No. 6/95 establishing the Joint Committee for Disguand to ensure
the proper functioning of the Central Committee #rellocal sections
of the Staff Committee as well as the possibiligy fall of their
members to carry out their functions. He claims ahalamages and
costs in an amount to be determined by the Tribunal

C. In its reply Eurocontrol objects to the receivapiliof the
complaint on two grounds. It submits that the cai@Ent has no
cause of action because he has failed to idenftify decision which
affects him directly. In addition, his claims conaeg the functioning
of the Staff Committee are new and as such shoellddmsidered as
irreceivable since internal remedies have not leadausted.

The Agency replies subsidiarily on the merits. dintends that
there were objective reasons for amending Rulepgdlidation No. 1,
namely the need to take into consideration new dtdyions and to
improve the functioning of the Staff Committee iangral, and that
“trade unions (incidentally also the Staff Comnefte.])” were
consulted prior to amending the provisions.
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It rejects the complainant’s assertions that theff SEommittee
lacks independence and that it fails to functioa tnansparent manner.
In its opinion, it would be contrary to the right association, as
recognised in the Tribunal's case law, to resereeniyership in certain
committees to officials not affiliated to trade oms. Further, the
complainant has produced no evidence to supponrtitive that he was
subjected to improper influence by third parties) @ven if such had
been the case, it would not have prevented him ftamying out his
functions in the Staff Committee. The Agency emjdess that
the Staff Committee enjoys discretion to organiseli and that
the Director General has no right to interfere e &pplication or
interpretation of its internal rules. It adds thiais for the Central
Committee to decide which information it wishesiiake available.

It denies that there was any irregularity in thenposition or
proceedings of the Joint Committee for Disputesstiésses that the
latter is an advisory body which merely advises Director General,
and that the memorandum of 7 February 2008 wasedof the
President of the Central Committee because héhes Jerson entitled
to clarify the matters raised by [the complainant]’

D. In his rejoinder the complainant contends that ¢tdsnplaint
is receivable. He points out that the Agency hakedato take the
necessary measures to allow him to perform hisedutin breach
of Article 8 of Rule of Application No. 1, and heaulsnits that
his claims concerning the functioning of the St&®mmittee are
receivable since they were “obviously [...] an essénpart of his
initial complaint[...] to the [Director General]".

The complainant develops his pleas on the merigsagterts that
one of the reasons for amending Rule of Applicahion 1, namely the
need to take into consideration new duty statibas,become obsolete
in view of the recent reorganisation of Eurocontesid that members
of the Staff Committee are still excluded from niégfions directly
concerning staff working conditions. He also asserthat
no final minutes of the 2006 consultation meetingse been made
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available and that he has provided sufficient awigeof the improper
influence exercised by one trade union on the @eftommittee. He
points to new facts that have arisen since thedfibf his complaint
which, in his opinion, add *“further potential diption to the
functioning of the Agency’s Staff Committee]|’..

E. In its surrejoinder Eurocontrol maintains its piosit It indicates
that its objection to receivability for failure texhaust internal
remedies relates to the “new claim of [...] breachhs recruitment
procedures”. It submits that the duty to ensureeplasice of Article 8
of Rule of Application No. 1 is vested in the Pdesit of the Central
Committee anthat, even if the President had laid the matteorecthe
Director General, the latter has wide discretiordézide whether or
not to take action.

CONSIDERATIONS

1. The complainant, an official of the Agency, was the
material time a full member of the local sectiorileé Staff Committee
of Brétigny, an alternate member of the Central @tee, and
later a full member of that Committee. He wrotethe Director
General on 12 June 2007, lodging “a formal complagmcerning the
administrative functioning of the [Central Commiffe He detailed
various matters and made four requests which drewein part A,
above.

The requests were not granted and, following prdiogs before
the Joint Committee for Disputes, the internal claimp was rejected.

2. The complainant now seeks orders from the Tribunal
directing the Agency to renegotiate Rule of Apgima No. 1, to
adhere to the principles relating to the indepeodeaf the Joint
Committee for Disputes, to assure the proper fongig of the Central
Committee and all local sections, and to ensure $itaf Committee
representatives can carry out their functions ad.stle also seeks
moral damages and costs. The Agency argues thataimplaint is
wholly irreceivable.
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3. Pursuant to Article Il of its Statute, the Tribusal
competence is limited to complaints alleging noseskance, in
substance or in form, of the terms of appointmehnbficials and
of the provisions of the Staff Regulations applleato them. The
complainant does not allege the non-observancenpfoh the terms
of his appointment or of any of the Staff Regulasi@pplicable to him.
Nor does he claim that the Agency has infringed tighits as a
member of the Staff Committee. Rather, his dispiiteny, is with
the other members of that Committee. Further, hesdwt claim to
have suffered any loss, damage or other injury, émes not point
to any decision affecting him directly or which wduhave legal
consequences for him individually. Thus, he has established any
cause of action (see Judgment 1852, under 2 andr3gised any
matter that may be the subject of a complaint éoTthbunal.

4. It should also be noted that the Tribunal's powerse
confined to granting relief with respect to obligas. The Tribunal
has no power to order renegotiation of existingigattions or the
creation of new obligations, that being implicit tine orders which
the complainant seeks with respect to the Staff i@ittee and its
representatives. Further, there is nothing to sstgffeat the Joint
Committee for Disputes does not act independeMtyeover, as the
claim with respect to that Committee was made Herfirst time in the
complaint, it is irreceivable on the grounds theinal remedies have
not been exhausted.

5. The complaint is wholly irreceivable.

DECISION

For the above reasons,
The complaint is dismissed as irreceivable.
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In witness of this judgment, adopted on 7 May 208, Mary G.
Gaudron, President of the Tribunal, Mr GiuseppebBgallo, Judge,
and Ms Dolores M. Hansen, Judge, sign below, ad, doatherine
Comtet, Registrar.

Delivered in public in Geneva on 8 July 2010.

Mary G. Gaudron
Giuseppe Barbagallo
Dolores M. Hansen
Catherine Comtet



