Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

109th Session Judgment No. 2951

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Mrs T. K. agditiee European
Patent Organisation (EPO) on 3 September 2008 amdated on 18
October 2008, the EPO’s reply of 30 January 2008 complainant’s
rejoinder of 12 March and the Organisation’s swirgjer of 24 June
20009;

Considering Articles Il, paragraph 5, and VIl oétBtatute of the
Tribunal,

Having examined the written submissions and decmbédo order
hearings, for which neither party has applied;

Considering that the facts of the case and thedpiga may be
summed up as follows:

A. Circular No. 271 on the implementation of the cagestem for
category A relevantly provides that periods of pssional activity
prior to recruitment to an EPO permanent post dhalkcredited for
step-in-grade assignment and career developmemoges if they
correspond to that of an EPO category A post aagrdsgype of work
and level of responsibility. It also provides thatch periods shall
normally be credited at 75 per cent but that, inegtional cases, the
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President of the Office may credit at 100 per qmriods considered
particularly relevant and useful to the Office (eagprk at a national
patent office of a Member State, or as a pateotray or in a patent
department in industry in an EPO Member State).

The complainant is a German national born in 1% joined
the European Patent Office, the EPO’s secretaaiaifs branch in
The Hague on 1 October 2003 as an examiner. Rwsidghdt, from
2 September 2002 to 30 September 2003, she hagdvatkhe Office
as an external examiner assistant.

Under cover of a letter dated 9 September 200®ffiee sent the
complainant an offer of appointment, in which itsastated that she
would be assigned grade Al, step 1. A copy of lep-m-grade
calculation was purportedly enclosed with the tfettbut the
complainant received no such document. On 8 Decer2b@4 she
wrote to the Personnel Department requesting thatle provided
with a copy of her step-in-grade calculation onrugment. She
reiterated her request on 2 February 2005, addiaga copy of such
calculation should be available for information aimhsultation given
that previous experience may be taken into corgier for grade and
step assignment purposes. The Personnel Departmepited
on 18 February 2005 that, although a copy of hep-Bt-grade
calculation had not been sent to her with the etfe9 September
2003, her grade and step had been correctly cadculainder
Article 11(2) of the Service Regulations for PereanEmployees of
the European Patent Office. In an e-mail of 26 &aper 2005 the
complainant’s line manager explained to the DineofdPersonnel that
he considered the complainant’s experience prisetouitment — as a
publishing-house editor and as an external examassistant in the
EPO - relevant to her work as an examiner andadwitim to credit
her with one year and eight months of reckonald®ipus experience.
The Director of Personnel replied on 18 Novembat the Office did
not consider the duties performed by the compldinamor to
recruitment to be at the same level as those mpeedrin an EPO
category A post.
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By a letter of 16 December 2005 to the DirectoPefsonnel, the
complainant contested the refusal to consider herkwprior to
recruitment as being at the category A level. Siguested that it be
recognised as reckonable previous experience andthe event
that her request was not granted, that her leteertrbated as an
internal appeal. In a letter of the same day tdinector of Personnel,
the complainant's line manager reiterated his sttpdor the
complainant’s request. The Director of Personngllied to the
complainant on 24 January 2006, confirming that @féce’s rules
concerning recognition of experience prior to appuoent had
been correctly interpreted and applied, and thatormingly, the
complainant’s step-in-grade would remain unchandged.9 March
2006 the complainant wrote to the President supgheimg her
statement of appeal. By a letter of 30 March 2006 fthe Director of
the Employment Law Directorate, she was informed the President
had decided to reject her request and to refeccase to the Internal
Appeals Committee. In the course of the interngleap proceedings,
the complainant extended the scope of her appagliesting that her
earlier work as an editor-in-chief of a newspapsp de taken into
account in the calculation of her reckonable presiexperience.

The Committee issued its opinion on 8 April 2008. |
recommended unanimously that her request concetméngvork as
a newspaper editor-in-chief be rejected as an irssilpe extension of
the original cause of action. It also recommendigda majority, that
her request concerning her work as a publishings@oaditor be
rejected on the ground that it did not correspandétegory A level
work. However, with regard to her work in the Offias an external
examiner assistant, the Committee unanimously rewmded that it
be recognised as relevant previous experience. foritya of its
members held that it should be credited at 75 et € a minority took
the view that it should be credited at 100 per .c&yt a letter of
6 June 2008, which is the impugned decision, thenptainant
was informed that the President had decided to reeddhe
Committee’s majority opinion. Under cover of a éetdated 21 July
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2008, she received the definitive calculation af feekonable previous
experience, in accordance with the President’ssagti

B. The complainant argues that the EPO’s calculatiénher
reckonable previous experience was not made inrdanoe with the
applicable guidelines contained in Circular No. 2%khe contends, in
particular, that the calculation is incompletetagoes not take account
of her earlier work as a newspaper editor-in-claiefi a publishing-
house editor. With regard to her work as a pubtighiouse editor, she
asserts that it should be recognised as reckonaperience and
credited at 75 per cent. In support of her plea, @hints to other EPO
staff members, whose prior work as editors at #@es publishing
house has been recognised by the Office as relesqdrience and
credited at 75 per cent. She submits that, notteititsing the
President’s discretionary power, decisions conogrithe calculation
of reckonable previous experience must conformhto grinciple of
equal treatment.

The complainant contests the view that her requestthe
recognition of her work as a newspaper editor-irefcltonstituted
an inadmissible extension of the original causeaation of her internal
appeal. She asserts that the said experience \eaamtand useful to
the work of an examiner and that it should theeefoe credited at 50
per cent. Relying on Circular No. 271, she alsemrsgthat her work at
the Office as an external examiner assistant imdudore examiner
tasks and that it should thus have been credited
100 per cent.

She requests that the EPO be ordered to calcutateebkonable
previous experience on the basis of the informasioe submitted with
her job application and to make that calculatiofecive as from
1 October 2003. She asks, in particular, that #rsgnal files of staff
members with similar prior professional experiebesconsulted and
that her work as a newspaper editor-in-chief and psblishing-house
editor be credited at 50 and 75 per cent respégtiaad her work at
the Office as an external examiner assistant ap&d@ent.

at
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C. In its reply the EPO submits that, if the admirstre decision
challenged by the complainant before the Internapeals Committee
dates back to 9 September 2003, the internal appasiltime-barred
and hence the complaint must be dismissed as ivedde in
accordance with Article VII, paragraph 1, of theblinal’'s Statute. It
further argues that the complainant's claims fanstdtation of other
staff members’ personal files and for recognitidnher work as a
newspaper editor-in-chief must also be dismissaed@seivable under
the aforementioned provision, for failure to exhabse internal means
of redress.

On the merits, the Organisation argues that theptaint is
unfounded. It explains that Article 11 of the SeeviRegulations
affords the appointing authority considerable lak# with regard to the
recognition of reckonable previous experience, #rad decisions on
such matters are discretionary and therefore sutbjelimited review
by the Tribunal. It considers that it was apprderigdor the
complainant’s work as an external examiner asdistabe credited at
75 per cent and that there were no exceptionalmistances which
would have justified recognition at 100 per cenndtes, in particular,
that the work did not comprise the full range of e@mminer’'s core
duties, but only part of it, and was thus not dekrparticularly
relevant or useful to the Office within the meanion§ Circular
No. 271.

The EPO also considers that the complainant’s climthe
recognition of her work as a publishing-house editoust be
dismissed. It points out that the duties perforogder in the course
of that work did not correspond to those of an ER@gory A post but
rather to those carried out in the B6/B4 grade proMith regard to the
complainant’s allegation that similar duties pemfed at the same
publishing house have been credited to other stafhhbers at 75 per
cent, the defendant observes that it is for theoimpipg authority to
assess whether the duties performed were indeegacable. It adds
that the performance of different duties may jystifferent treatment.
The Organisation further considers that the
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complainant has not provided any evidence in supgfdner claim for
recognition of her work for a newspaper as recktmgirevious
experience.

D. In her rejoinder the complainant asserts thathas=PO failed to
provide her with a calculation of her reckonablevowus experience at
the time she joined the Office, the time limit filing her internal
appeal did not begin to run at that point. Thus,apmpeal was filed in
good time and her complaint is receivable. She lsapgts her initial
claim for relief and requests that she be paidstilary arrears as from
1 September 2004. She also requests that the HRilise to take
account of her work as a newspaper editor-in-ch&fconsidered a
procedural error, in the event that her initiairaegarding that period
of work is not granted.

E. In its surrejoinder the EPO maintains its positimmcerning both
the receivability and the merits of the complaint.

CONSIDERATIONS

1. The European Patent Office informed the complainhgt
a letter of 9 September 2003, that she was offefjeth as an examiner
and that she would be assigned grade Al, stepnhdtindicated in the
letter that “[a] copy of the step calculation [wasiclosed”. She began
work on 1 October 2003. More than a year laterd @ecember 2004,
she requested a copy of her step-in-grade caloola@n recruitment.
During a telephone conversation on
5 January 2005 she was told that the letter of pteBeber 2003
mistakenly indicated that a step calculation wadased. She repeated
her request by an e-mail of 2 February 2005, ndtiag a copy of such
calculation should be provided for information agwhsultation since
previous professional experience is considered giade and step
assignment  purposes. The Organisation replied by an
e-mail of 18 February that she had been assignétetoorrect grade
and step given that there was no evidence of retMenprevious
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experience at the time of her recruitment; it addeat she could
produce any documents concerning her relevant gsiafieal
experience. On 26 September the complainant’'sniaeager wrote to
the Director of Personnel indicating that the caam@nt’s experience
before joining the EPO, as a publishing-house edital as an external
examiner assistant, was relevant to her work asxaminer and that
she should be credited with one year and eight Insoof reckonable
previous experience. The Director replied on 18 é\olver 2005 that
the Office did not consider the duties performedtiy complainant
prior to recruitment to be at the same level asdhperformed in an
EPO category A post.

The complainant initiated her internal appeal witletter dated 16
December 2005 in which she requested review ofddwsion of 18
November 2005 not to recognise her previous prizfeakexperience
for the purposes of her step-in-grade assignmenécmitment.

2. In its opinion dated 8 April 2008 the Internal Appe
Committee unanimously recommended that the comgidis previous
work at the EPO as an external examiner assistantrécognised as
relevant previous experience” and the majority tf members
recommended that it be credited at 75 per cent.mdyerity also held
that her previous experience as a publishing-hed#er “need not be
recognised as reckonable experience”. With regardet request for
the recognition of her work as editor-in-chief ofnawspaper, the
Committee noted that it had only been raised in dbmplainant’s
written pleadings in the course of the internalesgdp proceedings and
therefore unanimously recommended that it be refecas an
inadmissible extension of the original cause oioactThe Committee
also noted: “as far as the salary effects of amahctiecision on
reckonable experience are concerned, it must bedfan accordance
with the Tribunal’'s case law cited by the Officeat salary arrears can
only be claimed retrospectively for a three-monéhniqd prior to the
date of request (2 February 2005), i.e. in thiecd®m 1 November
2004. Any salary decisions taking effect before ttha
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date, however, have become unappealable.” The eomapit was
informed by a letter dated 6 June 2008 that theidkat of the Office
had decided to follow the Committee’s recommendstiand to allow
her appeal in part in accordance with the majangion.

3. The complaint raises three issues: (a) receivgpilit
(b) recognition of the complainant’'s previous pesienal experience
as external examiner assistant at the EPO at 100cest, as a
publishing-house editor at 75 per cent, and asvesp&per editor-in-
chief at 50 per cent; and (c) the effective rettivacstarting date for
payment of salary arrears.

4. The complaint is receivable insofar as it concethe
complainant’s reckonable experience and salaraesit® be paid from
1 November 2004. An appeal against a decision whash recurring
effects cannot be time-barred: each month in whineh complainant
receives her payslip, in accordance with her stegrade assignment,
must be considered a source of a new cause ofhaé®e Judgment
978, under 8). However, in accordance with Artitd8 of the Service
Regulations she may not claim salary arrears ®ip#riod prior to the
three months from the date she made her requestinidérnal Appeals
Committee was correct in its unanimous recognitbér2 February
2005 as the date when the complainant requestedtbprin-grade
calculation and thus the date from which the thresth period for
claiming salary arrears begins. The complainantspgsal that her
e-mail of 8 December 2004 be considered as th&angtadate for the
calculation of salary arrears is unacceptable agmg a mere request
for information. Indeed, in that e-mail she askedé¢ provided with a
copy of her step-in-grade calculation, whereas én &-mail of 2
February 2005 she contested the fact that her gsiofieal experience
was not calculated for the purpose of her steprittig assignment.

5. The complainant’s claim regarding her previous expee
as an editor-in-chief of a newspaper is inadmissds it was raised
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only after the initiation of her appeal, which snérary to Article VII,
paragraph 1, of the Statute of the Tribunal as a®lto Article 109 of
the Service Regulations.

6. The complainant’'s claims to have her experienceaas
external examiner assistant credited at 100 pdrar@hher experience
as a publishing-house editor credited at 75 pet aem unfounded.
According to Circular No. 271, section I(3)(c), jpels of professional
activity prior to recruitment are credited for siepgrade assignment
purposes provided, inter alia, that they “corresptmthat of an EPO
category A post as regards type of work and le¥eksponsibility”.
Regarding the complainant’s previous work as arresl examiner
assistant, the President of the Office endorsedrjerity opinion of
the Internal Appeals Committee, in which it wadesdathat, although
she performed to a significant extent work whichresponded to
core examiner duties, it could not be suggestetl tba work as an
examiner assistant comprised all of the duties rofeaaminer. The
majority of the Committee’s members also statedt ti@re was
“insufficient evidence that the work as an examiassistant must be
regarded as ‘particularly relevant and useful fo Office’, or even
that it would be appropriate to class it as sudie Tribunal is of the
opinion that there is no reviewable error in theeasment of the
complainant’s previous professional experienceth&scomplainant’s
previous experience as an examiner assistant didamoprise all the
duties of an EPO category A post, it was reasonibléhe Office to
credit that experience at the normal rate of 75cpet.

7. Regarding the complainant's experience as a pubtish
house editor, the Tribunal is of the view that éhems no error in the
decision to endorse the Internal Appeals Commiteginion that
“there [could] be no legal objection to [the] vidhat those activities
and the type of work carried out by a project mamagsponsible for
editorial work on an environmental encyclopaediandbcorrespond to
the duties assigned to a patent examiner and arat e same level
as other duties normally performed by A-grade C@ffistaff” and
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that “neither the type of work nor the level ofeasibility assigned to
the [complainant as a publishing-house editor] mustessarily be
regarded as corresponding to a post in categogl; thus, “need not
be recognised as reckonable experience”. The Talbnates that in
this case there is no evidence that the complaihadt performed
duties equivalent to those of a category A postisied in the job

descriptions of the Service Regulations for gradsug A4/Al1 and

which could be counted towards her reckonable ésmpes in

accordance with the latter.

DECISION

For the above reasons,
The complaint is dismissed.

In witness of this judgment, adopted on 14 May 20¢68 Mary G.
Gaudron, President of the Tribunal, Mr GiuseppebBgallo, Judge,
and Ms Dolores M. Hansen, Judge, sign below, ad, doatherine
Comtet, Registrar.

Delivered in public in Geneva on 8 July 2010.
Mary G. Gaudron
Giuseppe Barbagallo

Dolores M. Hansen
Catherine Comtet
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