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108th Session Judgment No. 2893

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Mr F. A. M. Lgainst the
European Organisation for the Safety of Air Navigiat(Eurocontrol
Agency) on 26 May 2008 and corrected on 15 Octdti#)8, the
Organisation’s reply of 16 January 2009, the compla’s rejoinder
of 29 April and Eurocontrol’s surrejoinder of 19yJ@2009;

Considering Article Il, paragraph 5, of the Statok¢he Tribunal;

Having examined the written submissions and decmiédo order
hearings, for which neither party has applied:;

Considering that the facts of the case and thedplga may be
summed up as follows:

A. On 12 December 2000 the Eurocontrol Agency issuad
invitation to service companies to tender for thevision of the
services of a safety expert at its HeadquarteBrussels (Belgium)
who would assist the Safety, Quality Management Stathdardisation
Unit to implement and monitor programmes. Bureauritde, a
company whose Aeronautics and Space Division istémtat Blagnac,
in the south-west of France, responded to this tdatieh by
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offering the services of the complainant, a Frenalional born in
1962. The Agency accepted this offer. The contrpobvided

that, from 26 March 2001, the complainant woulddi&ced at the
Agency’s disposal for an initial period of 160 wid days ending
on 31 December 2001 with possible one-year extassiap to an
overall maximum period of five years. This arranget which was
subsequently renewed six times, ended on 31 May.Z0Be parties
do not agree on either the number of days actuaditked each year,
or on the place where this work was, or should Hzen, carried out
during the period 1 December 2001 to 30 Novemb&6Zbereinafter
the “reference period”).

On 23 May 2006 Eurocontrol published a notice ahpetition
for a post of safety expert. Having applied andnbgelected for the
post, the complainant signed his letter of appoamion 23 March
2007 and took up his duties, at grade A6, on 1 208Y. The letter
specified that he was entitled to a foreign resigesilowance equal to
4 per cent of the total amount of his basic salaiys household
allowance and dependent child allowance.

On 2 August 2007 the complainant sent the Dire&General
an internal complaint directed against his pay$tip June 2007, in
which he sought the payment of an expatriationwadlice as from
1 June 2007. Provision is made for this allowamcArticle 4 of Rule
of Application No. 7 of the Staff Regulations gavieig officials of the
Eurocontrol Agency. The case was referred to tlit Zommittee for
Disputes which examined it at a meeting on 20 Désen2007 and
recommended in its opinion of 25 January 2008 that internal
complaint should be dismissed as unfounded. Theckir General
informed the complainant in an internal memorandifr20 February
2008 that he was dismissing his internal complaifttat is the
impugned decision.

B. The complainant contends, with regard to “[his] unat and
habitual centre of vital interests”, that at thmdi he was recruited by
Eurocontrol he was working and living in France dhdt the work
which he had done indirectly for the Agency duritihg reference
period had no objective or factual links with Belgi. He had not
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established any lasting links with that country,cdee he was
performing a contract without having any intentialeaving France
for a length of time, or of severing all his conti@ts with France,
especially as the contract was not permanent auldl ¢cberefore end
without notice at the end of each calendar yearti@mother hand, he
had retained strong and lasting social and emdtt@sin France.

He considers that his rights of defence were \édldiecause the
Joint Committee for Disputes did not give him arnpaunity to
present his case.

The complainant comments that, throughout his peraf
employment by Bureau Veritas, his contract conthime mobility
clause under which it was agreed that he couldskedaat any time to
carry out temporary assignments in France or abapadthat he had
thus been called upon to carry out assignmentsruisg®ls during the
reference period. He adds that during that periedlid not spend a
single weekend or day of leave away from his hamferance.

The complainant emphasises that since his recrottnisy
Eurocontrol on 1 June 2007, and having moved hislyato Brussels
on a permanent basis on 18 June 2008, he has maak& and is still
making extra efforts. For example, the fact that wife had to leave
her job in order to follow him to Belgium has pldce considerable
burden on the family budget.

The complainant submits that he meets the condititaid
down in Article 4(1)(a) of Rule of Application N@. with regard to
nationality and habitual residence outside the tgurnhere the duty
station is located and that, for this reason, dusiag to grant him
the expatriation allowance, Eurocontrol committedoavious error of
judgement and, in doing so, breached the aboveiomaut provisions.

He requests the setting aside of the decision ofF@Bruary
2008, the granting of the expatriation allowanaampensation in the
amount of 10,000 euros for moral injury and 5,00fbe in costs.

C. In its reply Eurocontrol submits that during théerence period
the complainant plainly carried out his main ocdigrain Brussels.
Even if it were to be accepted that he performettstaunconnected
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with his work for the Agency, this other activitgud only constitute a
secondary, or even subsidiary activity, for hismmaiabitual work was
that which he did for the Agency at its Headquarter Brussels.
According to the Agency, it was normal for the cdanpant to be

required to travel abroad on temporary assignmebis, this

circumstance does not alter the fact that the pMere he carried out
his main occupation was Brussels. During the refexeperiod, he
went on only two to eight temporary assignments eary which

represented a minor proportion of his work for #ggncy, and he was
regularly and continuously in Brussels, exceptcfantain short periods,
such as holidays. Indeed, he rented a flat in Btss® order to be
based there. The Agency deduces from the foregdiay the

complainant does not meet the conditions of Artig{&)(a) of Rule

of Application No. 7 and that he is therefore natitted to the

expatriation allowance.

The Agency comments, in respect of the complaisaatjument
that his centre of vital interests remained in Eeaand never shifted to
Belgium, that the criterion of the centre of vibalerests is subjective
and is therefore not one of the objective critesat forth
in Article 4 of Rule of Application No. 7. In suppoof its argument
the Agency relies on Judgments 1099, 1150 and 26%7e Tribunal.
It considers that the fact that the complainanainetd interests in
France was a personal choice stemming from hisestig situation,
but that this does not preclude his having estadétisobjective links
with Belgium.

The Agency submits that the complainant lived iud3els for
a sufficient length of time to establish lastingstiwith Belgium. His
situation is therefore clearly not comparable tat thf an official who
has never lived and/or worked in Brussels. Thed¥igatages attached
to his new job are certainly smaller than thoseoantered by such an
official and are in any case offset by a foreigsidence allowance in
accordance with Article 4(2) of Rule of Applicatidlo. 7.
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Lastly, the Agency observes that the complainadhtndit indicate
in his internal complaint that he wished to be Hebhy the Joint
Committee for Disputes. The legal provisions conitey the
Committee do not stipulate that a person filingiraiernal complaint
must be heard.

D. In his rejoinder the complainant reiterates thatrauthe reference

period he was never assigned to a branch offidduotau Veritas in

Belgium, that he remained attached to the Blagrficecand that his

temporary assignments started and ended at hie pfamork, namely

Toulouse-Blagnac. He holds that he never settld@rirssels and that
Bureau Veritas paid all the expenses in connedtitim his temporary

assignments. It was therefore quite natural thabyder to reduce these
expenses, Bureau Veritas asked him to find a fhedidlat. Lastly, the

complainant draws attention to the fact that Eunt@d acknowledges

that he was not living in Belgium with his family.

The complainant submits that, contrary to the Agénc
allegations, the annual number of his temporarigas®ents during the
reference period ranged from five to 16 and thay tbonstituted the
bulk of his work.

He adds that the Agency did not inform him that dteuld
indicate in his internal complaint that he wishedbe heard by the
Joint Committee for Disputes, and that he was medra that the
provisions concerning the Committee do not provatean automatic
hearing of the person filing an internal complaint.

As for the case law on which the Agency basesulsmissions,
the complainant considers that the rulings in Juslgm 1099, 1150
and 2597, all of which concerned the European P&eganisation,
are not applicable to his case because his situaiquite special. He
says that during the reference period he was Viytaa the service of
an international organisation, namely Euroconffbke fact that he was
placed at its disposal through a contract concludestween
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Bureau Veritas and the Agency does not alter tloe tlzat he was
working in Belgium only in order to be at the serviof the Agency.
Consequently, regard should be had to the excemtiomided for
in the last sentence of Article 4(1)(a) of RuleAgplication No. 7,
according to which circumstances arising from wadne for an
international organisation, inter alia, must notdieen into account for
the purpose of assessing entitlement to paymenhefexpatriation
allowance.

E. In its surrejoinder the Agency emphasises thatcimplainant
had to perform his tasks in Brussels at the Agend¢yeadquarters
and that he had to seek prior permission for arsgate. Furthermore,
the fact that the complainant rented a flat sholat his presence
was regularly required in that town. It submitsttttee complainant’s
private journeys between Toulouse and the Agenouldhnot be
treated as official travel. The contract did ndt & frequent journeys
between Toulouse and Brussels. If the complainaachred an
agreement with his employer that he would spendueiskends with
his family, that arrangement did not derive frora ttontract with the
Agency.

Eurocontrol points out that the provisions govegnite Joint
Committee for Disputes were published in an officdice which can
be consulted by every official on the Agency’s amet site. The
complainant cannot therefore plead ignorance of tiestence and
content.

Lastly, the Agency is of the view that the compéaihis wrong to
rely on the exception based on the notion of wodned for an
international organisation, which is to be foundhe last sentence of
the above-mentioned paragraph 1(a). The purpogéisfprovision,
which refers to persons who receive an expatrialtmwance because
they are employed by an international organisatiora State, is to
prevent the loss of this benefit when these persabsequently join
the Agency. The complainant is clearly not in sitsiation, as he was
not employed by Eurocontrol before he took up hised and never
received an allowance of this kind.
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CONSIDERATIONS

1. The complainant, a French national, was employedhiey
service company Bureau Veritas as from February 188 from May
1998 he worked as a “general space engineer” #etenautics and
Space Division, which is located in Blaghac in thauth-west of
France.

As from March 2001 he was placed at the disposalthef
Eurocontrol Agency, as a safety expert, on thesba$ia service
contract concluded between the Agency and this eomp The
assignment given to the complainant, which congigteassisting the
Safety, Quality Management and Standardisation bfhEurocontrol
to implement and monitor its programmes, was cdroet at the
Agency’s Headquarters in Brussels.

This service contract, which was renewable for ypea- periods at
the end of each calendar year, for no more thanyiears in total, was
in fact renewed six times between January 2002 Mag 2007, for
between 168 and 180 working days per annum.

2. At the end of 2005 the senior management of Eurtogbn
decided to convert the duties carried out by threpdainant within that
framework into a staff position which was to béefil by means of a
competition. The complainant then applied for thasition. He was
thus recruited on 1 June 2007 as a safety expgrade A6.

3. The complainant’s letter of appointment stipulatbdt he
would receive a foreign residence allowance eqoa# tper cent of
the total amount of the basic salary plus houseladilmvance and
dependent child allowance paid to him, but the daimpnt argued
that he was entitled to the expatriation allowapcevided for in
Article 68 of the Staff Regulations governing oidils of the
Eurocontrol Agency, which is four times greater.

Although the dispute regarding this allowance ardmdore
the complainant’s recruitment, the letter of appoient was signed, as
it stood, by both parties after the Agency’s HumBResources
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Directorate had told the complainant that he cdilll an internal
complaint in this respect under Article 92(2) of thtaff Regulations.

On 2 August 2007 the complainant did in fact lo@geinternal
complaint against the Agency’s decision not to gréam the
expatriation allowance, as evidenced in partichiathe amount of his
emoluments shown on his first payslip.

4. On 20 February 2008 the Director General of thenkge
decided to dismiss this internal complaint, in ademce with the
unanimous opinion reached by the Joint Committeéfsputes at its
meeting on 20 December 2007.

That is the decision which the complainant chakenbefore the
Tribunal by requesting not only the quashing o$ tthecision and any
consequent redress, but also the payment of compiemsin the
amount of 10,000 euros for the moral injury whi@hbelieves he has
suffered and an award of costs.

5. In support of his claims the complainant first sitsrthat in
reaching its opinion the Joint Committee for Digsutid not afford
him due process. He asserts that, as he was wotned of the date of
the Committee meeting at which his internal commplaivould be
examined, he was not given an opportunity to psitchise himself, or
to present oral submissions through counsel, aat lle was thus
denied the opportunity to exercise his right tdbard.

This line of argument is unfounded. Neither thealggrovisions
governing Eurocontrol’s Joint Committee for Dismuteor the general
principles applicable to such an appeal body reqhiat a complainant
be given an opportunity to present oral submissiongerson or
through a representative. As the Tribunal has dyrdead occasion to
state in Judgment 623, all that the right to aihgarequires is that the
complainant should be free to put his case, eithevriting or orally;
the appeal body is not obliged to offer him botlsgbilities. As the
Committee considered that it had gleaned suffidigiormation about
the case from the parties’ written submissions aodumentary
evidence, it was under no obligation to invite tdmmplainant to put
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his case orally, or indeed to accede
to any request to that effect (for similar cases dudgments 232,
428 and 1127). Moreover, the Tribunal notes thathis case the
complainant did not indicate in his internal conmpigor subsequently
announce, that he wished to present oral submssiothe Committee
and that, contrary to his assertions, the Agency waler no duty to
inform him expressly of the possibility of makingch a request.

6. The dispute turns on the application of Article fARule of
Application No. 7 of the Staff Regulations, whicloncerns the
remuneration of Agency officials.

This article, which defines the conditions for adiag the
expatriation allowance provided for in the aboveatimned Article 68
of the Staff Regulations, reads (in pertinent part)

“1. An expatriation allowance shall be paid equal16% of the total
amount of the basic salary plus household allowartd dependent
child allowance paid to the established official:

a) to officials:
- who are not and have never been nationals ofState in whose
territory the place where they are employed isasitd, and

- who, during the five years ending six months befiney entered
the service did not habitually reside or carry dwit main
occupation within the European territory of thaat8t For the
purposes of this provision, circumstances arishoghfwork done
for another State or for an international orgamsashall not be
taken into account;

(-]

2. An official who is not and has never been gomal of the State in
whose territory he is employed and who does ndil thie conditions
laid down in paragraph 1 shall be entitled to aeifpn residence
allowance equal to one quarter of the expatriagitowance.”

7. Itis not disputed that the complainant does radtl land has
never held Belgian nationality. Therefore the gioasbf whether, as
he submits, he is entitled to the expatriationvedince referred to in
paragraph 1 of that article hinges on whether helbo# conditions of
not habitually residing or carrying out his maircopation in Belgium
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during the reference period defined in that pangra
i.e. between 1 December 2001 and 30 November 2006.

8. The evidence on file shows that for the whole dorat
of the contract placing him at the disposal of #kgency — which
encompassed all of the reference period — the @inait habitually
carried out his main occupation in Brussels.

Admittedly the complainant, who remained an empdoyaf
Bureau Veritas, continued to perform some taskshier employer
outside that contract and to work from time to tiatethe Blagnac
office. He was also required regularly to go ongerary assignments
outside Brussels, including as part of his dutiésEarocontrol.
There is no need to rule on the parties’ differeaseto the exact
number of days the complainant worked each yedtuabcontrol’s
Headquarters, since it is obvious that he did camy his main
occupation in Brussels. Even if the figure of arrage of 139 days
per annum put forward by the complainant were tadsepted without
question, this would not lead the Tribunal to codel otherwise, since
this figure must be compared with the total numifervorking days in
the year which, once leave, official holidays amdet off in lieu of
overtime have been deducted, amounted to no more
than 210. Moreover, the Tribunal observes thah@job application
which the complainant submitted in June 2006 ferdirrent post, he
himself stated that his work for Eurocontrol acdedinfor “85 per cent
of [his] time in 2006” and “80 per cent between 2Ghd 2005”, and
that he gave as his telephone number at work thhatsooffice at the
Agency’s Headquarters.

9. The determination of the complainant’'s habitualcpleof
residence might give more pause for thought, fa&r d¢vidence on
file clearly shows that the complainant maintaitésifamily home in
the south-west of France. Nevertheless, duringnthiking week, the
complainant habitually resided in a flat which hedtbeen led to rent
in Brussels. Furthermore, even if he were deemduthte retained his
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habitual residence in France during the referermreg, the fact that
he carried out his main occupation in Belgium woirdany case
preclude his entitlement to the expatriation allooea

10. Lastly, the complainant is wrong, in his rejoindey, rely
on the last sentence of the above-mentioned Ard¢iB(a), which
indicates that circumstances arising from work dofe an
international organisation, inter alia, must notdieen into account for
the purpose of assessing entitlement to paymenhefexpatriation
allowance. Indeed, the scope of the exception tmasle for the
officials of international organisations cannot bgtended to the
complainant’s case since, although he carried Buimain occupation
for the benefit of such an organisation, his legfatus was that of an
employee of a private company. Moreover, it shdaddchoted that this
exception, which is designed in particular to easinat international
civil servants are not penalised, on moving frone @ost to another,
by the loss of the expatriation allowance whichytheceived in their
previous job, is in this respect irrelevant to toenplainant’s situation.

11. The dismissal of the complainant’s claims in consege
of the application of the letter of the above-menéid Article 4 is,
moreover, perfectly consistent with the spirit ihigh the allowance in
question was devised.

12. As the Tribunal has consistently held in severalgjuents
concerning the expatriation allowance provided iforthe Service
Regulations for Permanent Employees of the Europtdant Office,
which rests on similar considerations, such annalle is intended to
compensate for certain disadvantages suffered dffy members who
are obliged, because of their work, to leave tbeimtry of origin. It is
therefore natural that it is not granted when, iptioexpatriation, the
person concerned had objective and factual linkh thie country of
his or her new duty station which substantially s&s these
disadvantages (see in this respect Judgments 10%®, 1864 and
2597).

11
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13. This case law concerning the expatriation allowance

applicable to the European Patent Office must apply to the
expatriation allowance for which provision is made the Staff
Regulations governing officials of the EurocontAdency, which is
granted on similar and even, in some respectsytiligrore restrictive
conditions.

It is plain that, however strong his connectionshwirance may
be, the complainant, who had already carried cuintdin occupation
in Belgium for more than five years and who habiyueesided there
during the working week, had already establishgdabive and factual
links with the country of his new duty station. Hé#tuation was
therefore in no way comparable to that of a foreajficial who
suddenly has to move to Belgium without having hag opportunity
to become familiar with the working environment amdy of life in
that country.

14. It should also be remembered that in the case oidéatrol
officials, paragraph 2 of the above-mentioned Aetid of Rule of
Application No. 7 provides for the payment of aeign residence
allowance equal to one quarter of the expatriatédlowance to
expatriate officials who do not satisfy the corahis defined in
paragraph 1. The terms of this text therefore adfethe more reason
to reserve the benefit of the expatriation alloveamxclusively for
officials who have had no previous connection vilie country of
their new duty station.

The instant case is a prime example. Although tmptainant
had previously established connections with thentrguof his duty
station, his recruitment as an official of Eurocohtundoubtedly
entailed certain disadvantages inherent in any teégtian and, in
particular, various expenses resulting from thegfer of his family
home. But it must be emphasised that, even thoegtahnot claim an
expatriation allowance, the complainant does recedive foreign
residence allowance, the purpose of which is pefci® offset these
disadvantages.
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15. Lastly, the Tribunal notes that, although the camant
submits subsidiarily that the application of theysions governing
the expatriation allowance gives rise to unjuddifidifferences in
treatment as between Agency officials, he offers pmoof of the
existence of such anomalies, which would not, in @ase, entitle him
to an allowance for which he is not legally eligibl

16. It may be concluded from the above that the complaiust
be dismissed in its entirety.

DECISION

For the above reasons,
The complaint is dismissed.

In witness of this judgment, adopted on 13 Novemi2€09,
Mr Seydou Ba, Vice-President of the Tribunal, Ma@le Rouiller,
Judge, and Mr Patrick Frydman, Judge, sign belewgaal, Catherine
Comtet, Registrar.

Delivered in public in Geneva on 3 February 2010.
Seydou Ba
Claude Rouiller

Patrick Frydman
Catherine Comtet
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