Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

108th Session Judgment No. 2876

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaints filed by Messrs L. Gis (third),
J. A. S. (his fifth), G. D., B. H., M. K., L. P. igthird) and L. R.
(his second) against the European Patent Orgammsg&EPO) on
19 January 2008 and corrected on 18 February, B@'Ereply of
6 June, the complainants’ rejoinder of 24 June taedOrganisation’s
surrejoinder of 20 October 2008;

Considering Articles Il, paragraph 5, and VIl oétBtatute of the
Tribunal;

Having examined the written submissions and decmbé¢do order
hearings, for which neither party has applied:;

Considering that the facts of the case and thedpiga may be
summed up as follows:

A. The complainants are permanent employees of thepeEan
Patent Office, the EPO’'s secretariaAt the material time,
Mr G. was Chairman of the local Staff CommitteeTihe Hague,
Mr A. S. was Vice-Chairman, and the other complaisawere
members of that Committee.

By decision CA/D 2/06 of 26 October 2006 the Adrsirative
Council adopted a new specimen contract concelfthiagappointment
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and terms of employment of Vice-Presidents of theopean Patent
Office. On 13 December 2006 the complainants, gciim their
capacity as staff representatives, lodged an appeith the
Chairman of the Administrative Council. They corded that decision
CA/D 2/06 was incompatible with Article 10(3) ofetficuropean Patent
Convention, that it jeopardised the independencethsf Vice-
Presidents in general, that it was incompatiblédn white independence
of the Vice-President of Directorate-General 3 (D@®3particular, and
that it was procedurally flawed in that the Generadivisory
Committee (GAC) had not been consulted prior toait®ption, in
breach of Article 38(3) of the Service Regulatidies Permanent
Employees of the European Patent Office. Articl€338&elevantly
provides that the GAC shall give a reasoned opioioriany proposal
which concerns the whole or part of the Staff to
whom [the] Service Regulations apply or the recifseof pensions”.
The complainants sought the quashing of decisiolDCZ06, moral
damages in the amount of one euro per staff memdyanesented
and costs. A few days later, an identical appealfiled by the Central
Staff Committee (see Judgment 2877, also delivéresdday). On 16
February 2007 the President of the Office submigedpinion to the
Council, under Article 18(1) of the Administratié@uncil’'s Rules of
Procedure, recommending that the appeals be disthiss

By a letter of 15 March 2007 the Secretary of thppdals
Committee of the Administrative Council informedetihomplainants
that their appeal could not be given a favourabfdyrand that it had
therefore been referred to the Appeals Committeel @July 2007 the
President of the Office submitted a document to thgpeals
Committee containing clarifications that the Comesthad requested
pursuant to Article 113(2) of the Service Regulagion five issues
raised by the appeal. In that document the Presidagain
recommended that the complainants’ appeal as wehat filed by the
Central Staff Committee against decision CA/D 2B@6dismissed. In
its opinion of 27 September 2007 the Appeals Cotemibbserved
inter alia that decision CA/D 2/06 did affect paftthe staff and that,
in accordance with Article 38(3) of the Service Rlatjons, the GAC
should have been consulted. It therefore recomntenitiat the
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necessary steps be taken in order to submit thespegimen contract
for Vice-Presidents to the GAC for revision or dlaation. It also
recommended that the complainants be reimburseédadbsts insofar
as these were reasonable but that their requeshdoal damages be
rejected.

By a letter of 31 October 2007 the Chairman ofAldeninistrative
Council informed the complainants that the Coumal decided to
dismiss their appeal in its entirety. He explainbdt the latter had
endorsed the Office’s oral legal advice, which wloblke set out in
detail in the minutes of its 111th meeting to bélied in due course.
That is the decision impugned.

The draft minutes of the Council's 111th meeting rave
communicated to staff on 23 November 2007. By aedetbf
17 December 2007 the relevant extract of the mgwts provided to
the complainants. It was stated therein that thiic®©had explained
that the procedure before the Appeals Committee fleaged since
there had been no hearings in the presence ofgdaotles, and that it
was confident that it was under no obligation tastdt the GAC with
regard to a decision relating to the appointmen¥igke-Presidents.
The Office had also referred to Judgment 2036, hiickvthe Tribunal
held that it would appear unusual to impose coasatt of an internal
joint body, such as the GAC, before the adoptiogwdlelines on such
appointments.

B. The complainants contend that the impugned decisilawed on
the grounds that the Administrative Council hasprovided adequate
reasons for rejecting the unanimous recommendatioh
the Appeals Committee. In their view, Judgment 2a86which the
Administrative Council referred in the minutes t&f 111th meeting in
order to justify the rejection of their appeal, cemed a case that
was different to the present case. Indeed, in Jedtjn2036 the
Tribunal ruled that statutory consultation was mompulsory but
this concerned the process of appointment of ViessiBents and the
appointment itself. In the present case, the Tibisasked to decide
whether the Administrative Council should be affmdthe same
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degree of latitude in determining the Vice-Presidenwvorking
conditions and in appraising their performance.

The complainants also contend that the impugnedsidacwas
taken in breach of due process. The PresidenteofQtffice advised
the Administrative Council not to endorse the reswndation of
the Appeals Committee although neither the Europé&atent
Convention nor the Rules of Procedure of the Appd&admmittee
provide for such possibility. Moreover, they weret ngiven the
opportunity to comment on the President’s advideyTargue that the
Administrative Council committed a mistake of laimce one of the
grounds on which it relied in dismissing their agpwas that the
internal appeal proceedings were flawed. Given thay were not
responsible for the Appeals Committee’s failuredaaduct adversarial
hearings, this was not a valid basis on which songs their appeal.

According to the complainants, the Administrativeou@cil
acted beyond its authority in adopting decision @AZ/06, as it
extended its prerogatives beyond the scope detedmiimthe European
Patent Convention. According to Article 10(3) oé tBonvention, Vice-
Presidents are primarily accountable to the Presibet, following
decision CA/D 2/06, Vice-Presidents will be highlependent on
the Administrative Council, which is not in the enést of the
Organisation. In the complainants’ view, decisioA/@ 2/06 has
introduced a high level of job insecurity for Vieeesidents. Whereas
previously they were given five-year renewable carts, now they are
only entitled to five-year non-renewable contraétsthe end of their
appointment they will have to participate in an mgempetition for a
vacancy in order to remain in employment. Furtheensince the
Council shall be involved in the appraisal of thearformance, they
might be tempted to “accept unrealistic objectiygmmise lucrative
co-operation projects and/or certain posts to cenmationalities in
exchange for a favourable [appraisal] report” siaceegative appraisal
could lead to their dismissal.

They also allege that decision CA/D 2/06 is proceliy flawed
insofar as it was not adopted following the estdf@ld consultation
procedure provided for in Article 38(3) of the SeevRegulations. In
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their view, since decision CA/D 2/06 substantiahypdifies certain
provisions of the Service Regulations, the GAC #hduwave been
consulted.

The complainants request that the Tribunal quasé decision” of
the Administrative Councilab initio and that it order the full
and unconditional implementation of the unanimoa&ommendation
of the Appeals Committee. They claim interest peBcent per annum
on the amount to be granted in damages on the hasithat
recommendation. They also seek moral damages iartizaint of one
euro per staff member represented, as well asipairdamages and
costs.

C. In its reply the EPO expresses the view that thibuhal is
not competent to annul legislative acts or geneuds, such as
decision CA/D 2/06, though it may be led to exansneh acts when
an individual decision is challenged. It adds ttke¢ complainants’
claim for punitive damages is irreceivable for ded to exhaust
internal remedies.

The Organisation denies that the impugned decisamflawed. It
asserts that the complainants were given reasotisdaddministrative
Council’'s decision not to endorse the Committee@sommendation.
Indeed, in the impugned decision of 31 October 2B@7Chairman of
the Council indicated that the minutes of the Cdismt11th meeting
would contain full details of its decision and, endover of a letter
dated 17 December 2007, he provided the complainwith the
relevant extract of the minutes, which included adst of the
discussions that had led to the impugned decision.
The EPO adds that, since the internal appeal pdougewere flawed,
the Appeals Committee’s recommendation had to hectexl. It
explains that, in violation of the principle of dpeocess and natural
justice, the hearings were not adversarial.

The defendant rejects the allegation of breach w# grocess
explaining that, in accordance with Article 18(1) the Rules of
Procedure of the Administrative Council, the Presidof the Office
shall draft an opinion for the Council when an agpe filed against a
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decision taken by that body. On that basis theitResrecommended
that the Council reject the complainants’ appeakel$ as that filed by
the Central Staff Committee against decision CA/D62and that it
refer them to the Appeals Committee for an opinion.

According to the EPO, the modification introducedy b
decision CA/D 2/06 concerning the performance apala of
Vice-Presidents and their remuneration did notrate balance of
power between the Administrative Council and thesRient of the
Office. The complainants’ argument that the GAC udthchave been
consulted on the grounds that decision CA/D 2/06difrexl the
established balance of power must therefore betegje

The defendant also takes the view that Article B8{3he Service
Regulations is not applicable, given that decist®iD 2/06 does not
concern the whole or part of the staff to whom$eevice Regulations
apply. It explains that the introduction of the nepecimen contract
for Vice-Presidents concerns only a very limitedmier of staff
members, i.e. five staff members out of the 6,50@ently employed
by the Organisation. Moreover, the Service Regutatiare applicable
to Vice-Presidents only to the extent stipulatedhair contracts of
employment, and these contracts contain no referemérticle 38(3).
The Organisation adds that the Tribunal ruled,udginent 2036, that
the Administrative Council enjoys a wide measurelatitude with
regard to the appointment
of Vice-Presidents given the relatively “politicaliature of these
appointments and that, consequently, it was naéssary to satisfy the
requirements of Article 38(3). It considers thadgment 2036 is
relevant to the present case as decision CA/D @@ise concerns
the terms of appointment of Vice-Presidents.

The EPO denies that the introduction of the newcispen
contract may jeopardise the independence of Viesients or create
job insecurity. In its view, the fact that a stafiember, such as a
Principal Director, has to resign before being apigol Vice-President
is not prejudicial to his or her career developmgnen that such
function will usually be his or her last employmelfost international
organisations have introduced similar limitations their most senior
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positions. Moreover, the new specimen contractsefe Article 14 of
the Service Regulations, which provides that & steinber shall carry
out his duties and conduct himself solely with theerests of the
Organisation in mind.

Concerning the requests for relief, the EPO cordetidht the
complainants have produced no evidence of anyyinustifying an
award of moral or punitive damages. It points dat taccording to the
case law, the mere fact that a decision is flanmeelsdhot suffice to
warrant an award of compensation. With regard te tlaim
put forward for implementation of the Appeals Cortteg’'s
recommendation, it stresses that the recommendatiorefer the
matter to the GAC was vague and contrary to ArtR83) of the
Service Regulations. Concerning the claim for costsdicates that
the complainants are entitled to time off for thamork as staff
representatives and that they should thereforb@aivarded costs.

D. In their rejoinder the complainants assert that féet that the
internal appeal proceedings were flawed for lack adlversarial
hearings has no bearing on the present case, witioberns the
conformity of the impugned decision with the EurapePatent
Convention and the EPO rules and regulations. Tidigate that they
could not have asked for punitive damages in the&rnal appeal
because the prejudice for which they claim thesmadges occurred
during the internal appeal proceedings. They déwy the Appeals
Committee’s recommendation was vague. Regardini th&m for
costs, they submit that, according to the Tribunabse law, they are
entitled to compensation for their time and trouble

E. Inits surrejoinder the EPO maintains its positibracknowledges
that the complainants put forward a claim for matamages in their
internal appeal “for the gross abuse of authoritypldyed by the
Council”, and therefore agrees that the claim fanifve damages in
compensation for the alleged abuse of authoritpreethe Tribunal is
receivable. It reiterates that the President of
the Office was entitled to comment on the opinissued by the
Appeals Committee. Indeed, Article 10(2)(c) of theropean Patent
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Convention provides that the President shall hheepower to submit
to the Administrative Council any proposal for dgans which come
within the competence of the Council. It asks thiddnal to order that
the complainants bear their costs.

CONSIDERATIONS

1. By decision CA/D 2/06 of 26 October 2006 the
Administrative Council adopted a new specimen @mtconcerning
the appointment and terms of employment of Vicesilents of the
European Patent Office.

2. On 13 December 2006 the complainants, in theirecspe
capacities as staff representatives, lodged amniateappeal against
decision CA/D 2/06. They contended that the newcispen contract
was incompatible with Article 10(3) of the Europd@atent Convention,
with the independence of high-level civil servaats well as of the
Vice-President of DG3, and that the decision haehbimken without
the required statutory consultation.

3. On 16 February 2007, pursuant to Article 18(1)h&f Rules
of Procedure of the Administrative Council, thedtdent of the Office
submitted an opinion to the Council in which heoramended that the
complainants’ appeal be dismissed.

4. By a letter of 15 March 2007 the Secretary of thgpdals
Committee of the Administrative Council informecdeticomplainants
that their appeal had been referred to the App€almmittee for an
opinion.

5. On 21 May 2007 the Appeals Committee advised the
complainants that it would continue its deliberatf their appeal at
its meeting on 16 and 17 July 2007 and that, stulbgetheir consent,
the appeal would be, for procedural purposes, dolaged with
that filed by members of the Central Staff Commeit@so against
decision CA/D 2/06. It held a hearing on 17 Jul920
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6. On 19 July 2007 the President of the Office sulmdita
document to the Appeals Committee containing étatiions that the
Committee had requested pursuant to Article 118¢2)he Service
Regulations on five issues raised by the appeahdhdocument, the
President again recommended that the complainampgieal be
dismissed.

7. On 27 September 2007 the Appeals Committee issued
its opinion, in which it recommended that the sp®m contract
be submitted to the GAC for revision or clarificati It also
recommended that the complainants be reimburseédadbsts insofar
as these were reasonable but that their requeshdoal damages be
rejected as unfounded.

8. At its 111th meeting held from 23 to 25 October 20the
Administrative Council dismissed the appeal iremgirety. In the letter
of 31 October 2007, by which he informed the conmglats that the
appeal had been dismissed, the Chairman of thediaxplained that
the Council had endorsed the Office’s oral legaligs and that this
would be set out in detail in the minutes of itslthl meeting to be
published in due course. The complainants impughdbcision before
the Tribunal by filing separate complaints but sitbng a common
brief. These complaints raising the same issuefaifand law and
seeking the same redress are therefore joined.

9. The minutes of the Administrative Council’'s 11htieeting
indicate that the Office had explained that gendéeghl principles
had been violated in the procedure before the App@éammittee. In
particular, there had been no hearings in the poesef both sides.
Further, the Office had cited Judgment 2036, inciwtthe Tribunal had
observed that, not only in relation to the appoertitrof the President,
but also in relation to the appointment of Vicedfdents, and having
regard to the relatively “political” nature of suadtkecisions, the
imposition of consultation of an internal joint ypduch as the GAC,
before the adoption of guidelines on such appointse/ould appear
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to be unusual. According to the Office, it was opthe President to
consult the GAC.

10. The minutes also set out the observation by their@ha
of the Administrative Council that this was thesfitime the Office had
recommended not to follow the recommendation of #mpeals
Committee “based on clear [Tribunal] jurisprudencdde also
observed that the “Office was sure that the riskosfhg the appeals
before the [Tribunal] was very low”. Following tludservations made
by three delegations, the Chairman “summarized that Council
had decided not to go back on its previous decisionthe Vice-
Presidents’ contracts and had decided to followQffee’s position”.
Staff representatives at the meeting commentedidgnient 2036 and
warned that a rejection of the Appeals Committeéetsommendation
would add to the uncertainty as the GAC would heasolved the
problems more quickly than proceedings before thiduhal. The
minutes conclude thus:

“Following oral legal advice given by the Officdaet Council, contrary to
the recommendation of its Appeals Committee, unansly decidedto
reject [the complainants’ appeal and that filed twe Central Staff
Committee against decision CA/D 2/06] in their sat§i [...].”

11. The complainants contend that the Administrativeird’s
decision is tainted by procedural and substantiverg First, there
is no provision in the European Patent Conventiorthe Rules of
Procedure of the Appeals Committee permitting aimiop from the
President or a submission in response to the App€almmittee’s
opinion. Even if such a possibility were to be imag| natural justice
dictates that they should have been afforded aortyogity to reply. In
the complainants’ opinion the Administrative Couscdecision was
taken in breach of due process.

12. Second, they contend that the Council erred in law
rejecting their appeal on account of a procedunalreon the part of
the Appeals Committee and that it also erred inckmhng that
Judgment 2036 was determinative of the outcombeofippeal.
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13. The complainants also argue that the specimen aminfior
Vice-Presidents introduced by decision CA/D 2/06insompatible
with the provision of Article 10(3) of the EuropeBatent Convention,
with the independence of high-level civil servaated of the Vice-
President of DG3.

14. The Organisation relies on Article 18(1) of the &wlof
Procedure of the Administrative Council. It notdgtt it was on
the basis of this provision that the President stibch the initial
opinion to the Council. Moreover, Article 10(2)(of the European
Patent Convention provides that the President $faadé in particular
the power to “place before the Administrative Cdliany proposal for
[...] decisions which come within the competence dfe t
Administrative Council”. Therefore, the Presiderdsaalso entitled to
state her views on the opinion issued by the Agp€almmittee. The
Organisation points out that the Administrative @cdliwas under no
obligation to accept the President's suggestion.w&fl, the minutes
of the Council’'s 111th meeting show that a stairesentative attended
the meeting and commented on Judgment 2036, butalidomment
on the Organisation’s observations concerning thiseace of
adversarial hearings.

15. Before considering the positions advanced by thtgsait is
useful to set out a general overview of the appeatess applicable to
appeals against decisions of the Administrativer€ou

16. Article 108(1) of the Service Regulations provides the
lodging of an internal appeal with the appointingharity which gave
the decision appealed against, in the present tb@s@dministrative
Council. Under Article 109(1) of the Service Regigas, if the
Council is unable to give a favourable reply to thiernal appeal, an
Appeals Committee is convened to deliver an opirdanthe matter,
and the appointing authority “shall take a decidiaming regard to this
opinion”.

17. The Rules of Procedure of the Administrative Colnci
contain specific provisions concerning internal egdp against Council
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decisions. In particular, under Article 18(1) ar&) ¢6f the Rules, the
President is required to draft for the Council amimn regarding the
appeal. As well, the Council must decide whether lmpnwhom it is to
be represented before the Appeals Committee.

18. In addition, Article 113(1) to (4) of the Serviceegulations
provides that the papers submitted to the Appeasr@ittee must
include all the material necessary to investighte dase and that this
material must be submitted to the appellant. ILinegl, the Committee
is authorised to carry out an additional investaat and
in doing so may receive oral or written evidencee Bppellant has the
right to be heard and may be assisted or represeégtanother person.
He or she must also be informed of any documenhew factor
produced during the investigation and, if it isyded subsequent to
being heard, the appellant may ask to be heardhagato give a
written reply.

19. As noted above, the Organisation relies on Arti#¢1) of
the Administrative Council’s Rules of Procedure article 10(2)(c)
of the European Patent Convention in support ofadgertion that the
President was entitled to express her views orofieion issued by
the Committee. The Tribunal rejects these subrmissidrticle 18(1)
concerns and is limited to an opinion on the merfitdhe appeal that is
provided to the Council at the first stage of thieiinal appeal process.
It does not necessarily follow nor can it be inderfrom Article 18(1)
that the President is entitled to offer a legahapm on the merits of the
Committee’s opinion.

20. The Service Regulations establish a specific praeed
for internal appeals. Once the Appeals Committe dhaivered its
reasoned opinion and that opinion has been tratesito the
Administrative Council, as provided for in ArticlEl2, the procedure
requires the Council to take a decision having netga the Appeals
Committee’s opinion. The procedure set out in the/i8e Regulations
does not include the receipt of a further opinioont the President
prior to a decision being taken. Allowing the Pdesit to offer an
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opinion at this point in the appeal process is @docally unfair. This
procedural unfairness is not remedied by the faat in the instant
case a staff representative did express a cauwjiome regarding the
potential result of accepting the President’s aglviChis cannot be
equated with a meaningful opportunity to be heafthe staff
representative who attended the Council’s 111thtimgpelid so as an
observer and could not have anticipated being garenpportunity to
comment on the merits of the Appeals Committee’siiop or to
address the President’s assertion that the Ap@atamittee’s process
was procedurally flawed.

21. To accept the Organisation’s argument would alad e an
absurd result. Throughout the internal appeal m®tee Office took a
position on the substance of the appeal adverdbatoadvanced by
the complainants. In effect, it would permit theestdent to opine on
the merits of an opinion prepared by a body, whtask was to
consider the merits of the position advanced byQfffice. If, as the
Organisation contends, the complainants had anrappty to reply, it
would mean that the President and the complainaotsd reargue the
merits of their respective positions before the Adstrative Council.

22. The Tribunal also finds that Article 10(2)(c) oktlEuropean
Patent Convention does not support the Organisatiangument.
This provision permits the President of the Officesubmit proposals
to the Administrative Council. As a proposal andegal opinion
are substantively different it has no applicatiom the present
circumstances.

23. In addition to the procedural unfairness arisingrfrhaving
permitted the President to intervene, by accepting advice of
the President, the Administrative Council failed lave regard to
the Committee’s opinion in reaching its decisios, r@quired by
Article 109(1) of the Service Regulations.

24. Turning now to the substance of the decision, the

Administrative Council rejected the appeal on twwoumds. First,
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the opinion of the Committee was based on a proediguflawed
process. Second, the Council grounded its decisiothe Tribunal’s
conclusion in Judgment 2036 that consultation Wit GAC was not
required.

25. On the first ground, it is not necessary to corrsible claims
relating to the irregularity of the proceedings dvef the Appeals
Committee. So far as concerns the argument of Bf@, & would not
lead to a different result. As far as the complaisaare concerned,
their claims are effectively subsumed in the procadirregularities
before the Administrative Council.

26. On the second ground, Article 38(3) of the Service
Regulations relevantly provides that the GAC shalfresponsible “for
giving a reasoned opinion on [...] any proposal toeath]...] the
Pension Scheme Regulations” or “any proposal wigichcerns the
whole or part of the staff to whom [the] ServicegRkations apply or
the recipients of pensions”. In Judgment 2036 thibuhal held that
that provision did not apply to the Guidelines ftie recruitment
procedure for Vice-Presidents adopted by the Adstiiaiive Council.

27. In Judgment 2875, also delivered this day, and kvhédses
the same issue in substance as the present casdritlunal held
that, to the extent that the specimen contracbdhiced provisions
with respect to the pensions of Vice-Presidents mewiously served
in the European Patent Office, it should have bedarred to the
GAC. Although the complainants in this case have mased their
arguments on the Pension Scheme Regulations, thegsuin
considerations 6 to 10 of that judgment are equadiplicable to their
complaints.

28. The complainants also argue that the specimen aminis
incompatible with the provisions of Article 10(3f the European
Patent Convention, with the independence of higkHeivil servants
and of the Vice-President of DG3. These argumergshased on the
provisions of the specimen contract which subjeetYice-Presidents

14
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to an annual performance appraisal by the Admatist Council and
open competition for their posts after five ye&@s.far as concerns the
first argument, Article 10(3) provides that the &iBresidents shall
assist the President. According to the argumerticlar10(3) implies
that Vice-Presidents are primarily accountabléentoRresident. Neither
the contractual provision with respect to annualrfgreance
appraisals, nor that with respect to their termofffce alters that
position. It may be accepted that these proviswifisalter the powers
previously exercised, respectively, by the Predidemd the
Administrative Council, but there is nothing in tR®nvention that
either expressly or impliedly directs that thosevers must remain
unchanged. Accordingly, there is no incompatibilibgtween the
specimen contracts and the European Patent Coarenti

29. The argument with respect to the independenceeolibe-
Presidents is founded on the proposition that tigh level of job
insecurity” that results from the specimen contractuld tempt the
[Vice-Presidents] to accept unrealistic objectiy@emise lucrative co-
operation projects and/or certain posts to certationalities”. This is
pure speculation and provides no basis for a fipdthat the
independence of the Vice-Presidents will be comjgech

30. The argument with respect to the independenceeolibe-
President of DG3 is based on the fact that hesg tide Chairman of
the Enlarged Board of Appeal. The complainants tpoirt that the
Chairman of the Enlarged Board of Appeal is nonaddbr a period
of five years and can only be removed by a propfysah the Board
and on limited grounds. They contend that problemsld arise if
the Vice-President's contract was terminated befoesexpiry of his
five-year term. Clearly that is so, but that doeg astablish that
the specimen contract compromises the independehdhe Vice-
President of DG3 either in relation to his managenoé DG3 or in the
discharge of his duties as Chairman of the EnlaBytd of Appeal.

31. The complainants also submit that the Administetiv
Council did not provide reasoned grounds for dawptfrom the
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recommendations of the Appeals Committee; howeasethey did not
elaborate further, the plea will not be considered.

32. The complainants are entitled collectively to anagdvof
moral damages in the amount of 1,000 euros.

33. The Organisation has disputed the complainantsmclar
the costs of these proceedings on the basis teat thpresentative
before the Tribunal is a full-time EPO staff memidowever, as the
complainants have succeeded in respect of the guoaleissues but
not otherwise, it is appropriate to award them @Qfbs each to cover
their out-of-pocket expenses, time and trouble. dtler claims are
rejected.

DECISION
For the above reasons,

1. The impugned decision and the earlier decision CR/D6 of
26 October 2006 are set aside to the extent teatekw specimen
contract provides with respect to the pensions iocE\Presidents
who previously served in the EPO.

2. The EPO shall pay the complainants collectively then of
1,000 euros in moral damages.

3. It shall also pay the complainants 100 euros eaclosts.

4. All other claims are dismissed.
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In witness of this judgment, adopted on 5 Noven@9, Ms Mary
G. Gaudron, President of the Tribunal, Mr Giusefgerbagallo,
Judge, and Ms Dolores M. Hansen, Judge, sign bebdsvdo I,
Catherine Comtet, Registrar.

Delivered in public in Geneva on 3 February 2010.
Mary G. Gaudron
Giuseppe Barbagallo

Dolores M. Hansen
Catherine Comtet
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