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108th Session Judgment No. 2865

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Mr J. C. agaitiet European
Patent Organisation (EPO) on 24 May 2008, the EP®py of
10 September, the complainant’s rejoinder of 150t 2008, the
Organisation’s surrejoinder of 26 January 2009, tbenplainant’s
further submissions of 10 February and the EPQial fobservations
thereon of 11 March 2009;

Considering Articles Il, paragraph 5, and VIl oétBtatute of the
Tribunal;

Having examined the written submissions and decmbé¢do order
hearings, for which neither party has applied:;

Considering that the facts of the case and thedpiga may be
summed up as follows:

A. The complainant, a French national, joined the pean Patent
Office, the EPO'’s secretariat, on 1 February 2008@ patent examiner
based in Munich. He currently holds grade A2.

When he took up his duties, the complainant fillegt the
declaration concerning the expatriation allowanceviged for in
Article 72 of the Service Regulations for Permaremployees of the
European Patent Office, paragraph 1 of which pewidor the
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payment of an expatriation allowance to permanempl@yees who,
at the time they take up their duties or are temstl, hold the
nationality of a country other than the countrywhich they will be
serving, and were not permanently resident in #igerl country for
at least three years.

The complainant declared that he had not been emis
resident in Germany for the previous three yeass.etdplained that
he had worked in that country from 1 September 2@031 August
2005, but that he had returned to France for theogebetween
4 October 2005 and 31 January 2006.

The complainant was asked in an e-mail of 6 Felrf06
to supply further information, particularly withgard to his stay in
France during the months before he took up hissdutde explained
that he had returned to France in October 200&¢owith his mother
because he was unemployed and was not due to pakés wuties in
Munich until February 2006.

The complainant was informed in an e-mail of 22rkaby 2006
that it had been decided not to grant him an eigttn allowance;
according to an e-mail of 1 March, the reasontiat tlecision was that
he had still been registered as resident in Gerndamiyng his stay in
France.

The complainant challenged this decision by afedfel8 May
2006 in which he asked to be paid an expatriatitmwance as from
1 February 2006. On 21 June the Personnel Adnatictr Department
informed him that his “brief return” to France cduhot be viewed
as having interrupted his residence in GermanyaBstter of 5 July
2006 the Director of Employment Law notified themrgmainant that
the matter had been referred to the Internal Agp€admmittee for
an opinion. On 7 January 2008 the Committee issuathanimous
opinion recommending the dismissal of the appegrasndless.

The President of the Office adopted this recommimlaand
the complainant was informed by letter of 29 Februz008 that his
appeal had been dismissed. That is the impugnesiaiec
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B. The complainant denounces the length of the reunanmt
procedure which, he submits, had a crucial impacdthe decision not
to grant him an expatriation allowance. By draggug the procedure
so that his residence in Germany would exceedhteetyear period
specified in Article 72(1)(b) of the Service Redidas, the EPO
penalised him and did not treat him with dignity.

He submits that he meets the conditions laid dawthe above-
mentioned paragraph (b) for two reasons. Firstyingl on the
Tribunal’s interpretation of the terms of this pgnaph, he explains
that the material period is the three years imnieljigporeceding the
date on which he took up his duties. In this cotinache emphasises
that he was not resident in Germany for four mowththe three years
preceding his entry into service. He then refertheoTribunal's case
law establishing that, in order to deem residenca given country to
have been interrupted, it is not sufficient for fherson concerned to
have stopped living in a particular country; hesbe must also have
intended to leave it for some length of time. Tloenplainant states
that in April 2005 he intended to leave Germany dome length of
time to go and work in the United States of Ameriaad he infers
from this that his permanent residence in Germaras wndeed
interrupted during the said three years.

The complainant also submits that the decision oMarch
2006 was procedurally flawed. He claims that he weasted in
an undignified manner because the decision not rantghim
an expatriation allowance was communicated to hafihandedly”
by the e-mail of 22 February 2006. Furthermore, dwtends
that inadequate reasons were given for this dexissamd he notes
that Article 72 of the Service Regulations does ponhtain any
requirement that he should produce a documentigagithat he was
no longer registered as resident in Germany.

He considers that he did not receive all the infiram necessary
for a thorough understanding of the conditionspli@ation of Article
72(1) of the Service Regulations and that the QOsgdion deceived
him and “manipulated the length of the recruitmprdcess” in order
to prevent him from obtaining the expatriation alémce.
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The complainant enters the following claims:
“(1) The decision of 29 February 2008 should beshed;

(2) The expatriation allowance should be paidhwiccrued interest, as
from the date of entry into service;

(3) Three years’ basic salary should be paidnfiaterial injury if the
expatriation allowance is not granted to [him];

(4) One year’s basic salary should be paid ferrtioral injury suffered
during recruitment;

(5) Six months’ basic salary should be paid fbe tmoral injury
occasioned by the decision of 1 March 2006;

(6) Three months’ basic salary should be paid tfee moral injury
occasioned by the length of the internal appeal;

(7) Three months’ basic salary should be paidtertime [he has] had
to invest in the internal appeal and the appealreahe [Tribunal].”

C. Inits reply the EPO submits that the complainaoksm to three

years’ salary to compensate for the material injueywould suffer

if the expatriation allowance were not granted im,hand likewise

his claim to one year’s salary for the moral injusyffered during

recruitment are irreceivable because internal me&nsdress have not
been exhausted.

On the merits it argues that the complainant da¢ssatisfy the
terms of Article 72(1)(b) of the Service Regulatpribecause from
1 September 2002 until 4 October 2005 he was perntiyrresident in
Germany, and his stay in France between Octobés 208 the end of
January 2006 does not constitute an interruptiorthaf residence.
It points out that the complainant did not canasl fegistration as a
resident of Germany and observes that he therefmteno intention of
leaving the country for some length of time.

The Organisation asserts that the complainantsgation that
he was treated in an undignified manner is unfodndes are his
allegations concerning the length of the recruitm@ocedure and the
way in which it was conducted. It states that them® no provisions
stipulating time limits for the recruitment proceduand that the
appointing authority has the discretion not onlyctmose candidates
but also to set the date on which they take up thdies. Moreover, a
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copy of the Service Regulations and of other tegtgcerning terms of
employment were sent to the complainant as an smaowith the
letter of 3 August 2005 containing the offer of déoayment, and he
could have requested further details of his terfrengployment had he
so wished.

In addition, the Organisation states that the campht was duly
informed of the reasons why he had not been graameexpatriation
allowance.

It is also of the opinion that the length of théemal appeal
procedure was “reasonable”.

D. In his rejoinder the complainant challenges the BRDjection to
receivability. He submits that the claims which deemed irreceivable
by the Organisation must be regarded as subsidi@iyns that he
presses in the event that his main claim, namely itk be granted an
expatriation allowance, is dismissed.

He criticises the length of the internal appeal cpoure and
reproaches the EPO for taking more than a yeaulioni its position
to the Internal Appeals Committee, whereas he Wawed only two
months to reply.

He also maintains the other arguments put forwardhis
complaint to show that he is entitled to an exp#tin allowance.

E. In its surrejoinder the Organisation reiterates pissition. It
considers that the complainant's arguments as dorebeivability of
some of his claims for redress are erroneous. fih@sises that in his
internal appeal the complainant merely requestedgtianting of the
expatriation allowance. It adds that, in any casehis main claim is
unfounded, all his subsidiary claims must be rejgct

Referring to the complainant’s criticism of the dém of the
internal appeal procedure, it draws attention ®rtbmber of cases it
has to handle.

F. In his further submissions the complainant reliesam e-mail
of 10 February 2009 from the head of a human ressusection
responsible for recruitment to support his arguntbat, in his case,
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the recruitment procedure was too long and didcoonply with the
Office’s practice in this area.

G. In its final observations the Organisation commetitat the
complainant cannot deduce from that e-mail thatvas entitled to
know the result of his selection interview withir weeks.

CONSIDERATIONS

1. The complainant, a French national, joined the pean
Patent Office in 2006 as a patent examiner at &adbuarters in
Munich. He had immediately to fill out an expatigat allowance
declaration, in which he stated that he had noth bgermanently
resident in Germany for the previous three years. é4plained,
however, that he had worked in that country frol8eptember 2002
until 31 August 2005 but that, after losing his jahd as he had not
been entitled to unemployment benefit, he and lifis aad returned to
France, where he had lived as from 4 October 2005.

A section reserved for Office use at the end o$ thbcument
shows that on 16 February 2006 it was decided aogrant the
expatriation allowance to the complainant. He wafermed by an
e-mail of 1 March 2006 that the reason for thisisaf was that he was
still registered as resident in Germany when hé& tgphis duties and
that he had not worked during his stay in Frandeickvthe Office
regarded as an extended family visit before hisgrneto Germany.

On 7 January 2008 the Internal Appeals Committesninmously
recommended the dismissal of the complainant’'s apE@ainst
this decision. The President of the Office decidedfollow this
recommendation, and the complainant was informedthesf decision,
which he now challenges before the Tribunal, bgtkeit of 29 February
2008.

2.  The complainant submits that due process was regreed
in the procedure leading to the decision of 1 Magd06, that
inadequate reasons were given for that decisiontlasdhe was not
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notified of it in the required manner. More genlrdhe states that the
EPO did not treat him with dignity in dealing wiktis request for an
expatriation allowance.

It is clear that these procedural defects, if ind#eey existed,
would have been remedied during the internal appesiedure, in the
course of which the parties fully debated the issussed by the
complainant’s request.

3. Still with regard to procedure, the complainantmitb that
his internal appeal was not examined within a realke period of
time.

The internal appeal was filed on 18 May 2006. On J2he
the Personnel Administration Department again empth to the
complainant why his request for an expatriationowénce had
been rejected. The Director of Employment Law thaformed
the complainant by letter of 5 July 2006 that aféerpreliminary
examination it had been concluded that his appmdtmot be allowed
and that it had been referred to the Internal Afgp€ammittee.

It was not until 27 June 2007 that the Office isbkite position
on the appeal, which it considered to be receivhbtegroundless. The
complainant commented on this position in a bri@®August, which
he corrected on 30 September after having recdhvedffice’s brief
of 21 September. The Committee deliberated on 2ék@c 2007 and
issued its opinion on 7 January 2008, unanimowstpmmending that
the appeal be dismissed. The complainant was irddrof the decision
of the President of the Office on 29 February 2008.

Administrative authorities and organs have a dutyenhsure,
without prompting, that their procedures are pripeonducted. It
cannot be argued that a staff member has breatleegrinciple of
good faith by failing to request that these procedibe expedited.
Indeed, a host of reasons connected with the emnmaoy relationship
may explain that person’s reluctance to chase wup dtivisory or
decision-making organ.

In view of all the circumstances of the case, teeqa of a little
more than a year which elapsed between the refefrdte internal
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appeal to the Committee and the adoption of aipasily the Office,
though rather long, may be considered acceptahlghérmore, the
remainder of the procedure was plainly conductedrairmal pace.

The plea that there was an unjustified delay mhsetefore be
dismissed.

4. The complainant submits that when he took up hisesat
the Office he had been resident in Germany for tleas three years,
because he had lived in France from 4 October 205 he took up
his duties in Munich.

(@) He therefore relies on Article 72(1)(b) of tigervice
Regulations as the basis of his entitlement to apateiation
allowance. Article 72(1) reads:

“An expatriation allowance shall be payable to pement employees who,
at the time they take up their duties or are tremeél:

a) hold the nationality of a country other than ¢oentry in which they
will be serving, and

b) were not permanently resident in the latter égufor at least three
years, no account being taken of previous servioe the
administration of the country conferring the saationality or with
international organisations.”

(b) The expatriation allowance is additional renmatien which
is paid in order to permit the recruitment and meéta of staff who, on
account of the qualifications required, cannotdxuited locally. This
allowance compensates for certain disadvantagdsredfby persons
who are obliged, because of their work, to lear ttountry of origin
and settle abroad. The length of time for whichefgn permanent
employees have lived in the country where they will
be serving, before they take up their duties, foamssential criterion
for determining whether they may receive this aHoee (see
Judgment 2597, under 3).

The country in which the permanent employee is peently
resident, within the meaning of Article 72(1)(b) ¢fie Service
Regulations, is that in which he or she is effadiViving, that is to
say the country with which he or she maintains dlosest objective
and factual links. The closeness of these linkstrbessuch that it
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may reasonably be presumed that the person comtcesneesident
in the country in question and intends to remaireh A permanent
employee interrupts his or her permanent residéneecountry when
he or she effectively leaves that country with thiention — which

must be objectively and reasonably credible in light of all the

circumstances — to settle for some length of timarnother country
(see Judgment 2653, under 3).

(c) The complainant's somewhat muddled argumentsndo
justify any departure by the Tribunal from thisdiof precedent, which
pays reasonable heed to the interests of interratmrganisations, on
the one hand, and to those of their staff members,
on the other.

5. The complainant does not deny that from 1 Septerhbég
until 4 October 2005 he was permanently resider@énmany within
the meaning of Article 72(1)(b) of the Service Ratjons, but he says
that he was no longer permanently resident therthenfour months
prior to taking up his duties. He states that Imtention to leave
Germany for some length of time, which goes baclApoil 2005,
when he signed an employment contract with a cosnpdmch had its
headquarters in the United States, is evidenceartcular by the fact
that he terminated both the lease on his flat aisdemployment
contract with his employer in Germany, and that \Wwife resigned
from her job in order to follow him to the Unitetb®es.

These circumstances, on which no doubt will be,cast not
sufficient to convince the Tribunal that the conmmdent met the
conditions laid down in Article 72(1)(b) of the S8&e Regulations.
Before leaving Germany to stay in France, the campht had applied
for the post he now holds at the Organisation’sdhearters in
Munich, attended a selection interview and receivgab offer, which
he accepted on 20 August 2005. The offer and a@aegtof the job in
Munich starting on 1 February 2006 led to the cHhaiten of the
employment contract which he had signed a few nsoetrlier with
the above-mentioned American company. The Office wWeerefore
right to view the complainant’s stay in France a@sraporary solution
while he was waiting to take up his duties on 1rkaty 2006.
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The condition for granting the expatriation allowariaid down in
Article 72(1)(b) of the Service Regulations wagéfiere not met when
the complainant took up his duties.

6. There is no doubt that the complainant took up paent
residence in Germany on 1 September 2002 and hleathtree-year
period to which reference is made in Article 720))6f the Service
Regulations for entitlement to an expatriation \ahlace ended on
31 August 2005.

The complainant submits, in what must be regardsedaa
subsidiary argument, that the Office procrastinaedthat he would
not take up his duties until after 31 August 20@Hen he would
be deemed to have been permanently resident in &wrifior more
than three years, in order to deprive him of hisitlement to this
allowance. He alleges that the recruitment proaedwas unduly
prolonged for that purpose and that, in additibe, ©ffice deliberately
omitted to inform him as to how his entitlementdn expatriation
allowance would be affected if he stayed in Framger to taking up
his duties.

The complainant endeavours to establish by varioesns that the
recruitment procedure was abnormally long in hisecdde points in
particular to the time taken by the Office to prexdis application.
More than three months elapsed between the sulumissi his
application and the selection interview, and aherttwo and a
half months went by before he received an offereofployment.
He considers that the Office’s conduct was theeefayntrary to the
principle of good faith, inasmuch as a prospectwaployee of the
Office cannot be expected to have a detailed knigdeof the
workings of Article 72 of the Service Regulatiomdich specifies that
the decisive date for the granting of an expabtatillowance is that
on which an employee takes up his or her dutied,remt the date of
appointment.

7. The Tribunal will concur with the Office that a ratment
procedure requires the careful selection of caned&dand that this
is generally a complicated operation for an orgaiuos like the
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EPO, which receives some 20,000 applications eyegy for posts
requiring specific training and technical knowled¢femust likewise
be noted that the date on which an employee takdssuor her duties
depends on the number of staff the Organisatiomdsée order to
function efficiently, which is a matter lying withiits discretionary
authority. Of course this does not exempt it frdopeotively weighing
its own interests against those of the new rectaitparticular, it
must not act arbitrarily or abuse its authorityte instant case, there
is nothing in the file to corroborate the complaite argument
that the recruitment procedure and the date sehifoentry on duty
were calculated to deprive him of his entitlememtan expatriation
allowance.

Consequently, this plea must likewise be dismissed.
8. The complaint proves to be ill-founded in everypexgt, and

there is therefore no need to rule on the recditylor merits of the
complainant’s subsidiary claims.

DECISION

For the above reasons,
The complaint is dismissed.
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In witness of this judgment, adopted on 12 Noven#t¥)9, Ms Mary
G. Gaudron, President of the Tribunal, Mr Seydou\Bae-President,
and Mr Claude Rouiller, Judge, sign below, as doatherine Comtet,
Registrar.

Delivered in public in Geneva on 3 February 2010.
Mary G. Gaudron
Seydou Ba

Claude Rouiller
Catherine Comtet
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