Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

107th Session Judgment No. 2848

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Mr A. D’A. agairthe United
Nations Industrial Development Organization (UNIDOpn
4 February 2008 and corrected on 2 April, the Omgdion’s reply of
11 July, the complainant’s rejoinder of 11 Septemdned UNIDO’s
surrejoinder of 22 December 2008;

Considering Articles Il, paragraph 5, and VIl oétBtatute of the
Tribunal;

Having examined the written submissions and decmbé¢do order
hearings, for which neither party has applied;

Considering that the facts of the case and thedpiga may be
summed up as follows:

A. The complainant is an Italian national born in 19&& joined
UNIDO in November 1996 under a two-year fixed-temppointment
at level D-2 as Managing Director of the Industriaéctors and
Environment Division, which was subsequently rendutiee Sectoral
Support and Environmental Sustainability Divisidtis appointment
was extended twice and was due to expire on 34 2p62.

Director-General's  bulletin  UNIDO/DGB/(0O).86/Add.9 of
15 February 2002 announced the restructuring ofQlganization’s
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Secretariat into three major divisions, the Progr@rDevelopment
and Technical Cooperation Division (PTC), the Paogme

Coordination and Field Operations Division (PCH)l éime Division of

Administration (ADM), each to be led by a Managidgector at the
D-2 level. It provided inter alia that the new sture would become
effective on 1 March 2002 and that the positions Mdnaging

Directors would be filled on the basis of open cetitjpn. Director-

General’s bulletin UNIDO/DGB/(0O).86/Add.10 of 28 lireary 2002
outlined the modalities for the selection of MamagDirectors for the
newly established divisions and designated the taimgnt Officer-in-

Charge ad interim of ADM. Accordingly, on 2 April0Q2 the

complainant was offered a fixed-term appointmentttie period from
1 May to 31 December 2002, which he accepted. Hsexuently
applied for the position of Managing Director of @T but his

application was unsuccessful.

The Director-General met with the complainant onJaly and
1 August 2002. The parties give different accoufitthese meetings.
It is common ground that, after having informed ¢benplainant of the
outcome of the selection process for the positfoManaging Director
of PTC, the Director-General offered him the positiof Chief of
Cabinet and Director of his Office (ODG) at levebD

In a letter of 1 August 2002 the Director-Generafoimed
the Permanent Representative of Italy to UNIDO thatcomplainant
was not in a position to accept the offer of theie€Clof Cabinet
and Director of ODG position, but that he might hesuitable
candidate for the position of Managing Directortbé International
Centre for Science and High Technology (ICS) ire3t, Italy. The
Permanent Representative replied in an undateet latknowledging
receipt of the Director-General's letter, confirgithe complainant’s
“unwillingness” to accept the above-mentioned posit and
expressing the view that the complainant couldemehis candidature
for the post of Managing Director of ICS. On 2 Asgtihe position
of Director of ODG was offered to another candidatbo accepted
it on 12 August. In the meantime, Director-Genarabulletin
UNIDO/DGB/(0).86/Add.11 of 5 August 2002 announdld names
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of the successful candidates for the positions ahagjing Directors of
PTC, PCF and ADM.

In a letter of 21 August 2002 the complainant agkedDirector-
General to review his decision on the appointmdnthe three new
Managing Directors. Referring to their meeting onAligust, he
expressed his appreciation for the Director-Gefgenalllingness to
“solve [the] problem by appointing [him] as Managjiirector of
ICS” with effect from 1 January 2003. The Direc@eneral replied on
27 August that he maintained his decision on theompment of the
new Managing Directors. He indicated that the camgnt had
declined his offer of the position of Chief of Cadéi and Director of
ODG and drew his attention to the fact that the &gmg Director of
ICS, who would be appointed on the basis of a disttandidates
submitted by a Steering Committee, should enjoyfiiisconfidence.
With effect from 1 September 2002, when the new &dgmg Directors
took up their functions, the complainant was reassil to the position
of Special Adviser in ODG.

By a letter to the Director-General dated 19 Septn2002,
the complainant explained that his preference fa position of
Managing Director of ICS was due to the fact thatds at the rank of
Assistant Director-General and entailed resporisésl of a technical
nature in line with his background. He stated tleaccepted his offer,
noting that a misunderstanding might have led thhedbor-General to
believe that he had turned it down. On 23 SeptentiberDirector-
General replied that, as more than seven weekpassked since the
complainant had declined the position of Chief abiDet and Director
of ODG, he had made “alternative arrangements teercdhat
function”. After a further meeting with the DirectGeneral on 14
October, which was also attended by the PresidethiedStaff Council
and the Director of the Human Resource Managemeratndd
(ADM/HRM), the complainant wrote to the latter o8 Dctober,
reiterating his willingness to serve in either thasition of Chief of
Cabinet and Director of ODG or that of Managingdgtor of ICS, and
enquiring about the Administration’s follow-up ideintifying possible
alternative positions in line with his level andfassional profile. In a
memorandum of 24 October, the Director of ADM/HRBbblied that
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there were currently no available positions at@k2 level and that, as
there were no concrete alternatives for the comaldi his
appointment would expire on 31 December 2002. @rstime day, 24
October, the complainant submitted an appeal toJthiet Appeals
Board against the decision of 27 August 2002. Tingt appeal was
dismissed by the Director-General on 25 Novembef520n
accordance with the recommendations of the JoipeAls Board.

By a memorandum of 31 October 2002 from the Direacb
ADM/HRM the complainant was informed of his entitients upon
separation. He wrote to the Director-General orD&2ember, asking
him to review his decision not to extend his appuant beyond
31 December 2002. He reiterated his willingnessséove in the
position of Chief of Cabinet and Director of ODGdarequested
permission to file a complaint directly with theiunal in the event
that the Director-General maintained his decisByi.a memorandum
dated 16 December 2002, the Director-General maadahis decision
and denied the complainant’s request for permisdimnproceed
directly to the Tribunal. The complainant challedgihe decision
rejecting his request for review by submitting awa appeal to the
Joint Appeals Board on 12 February 2003, claimiamstatement,
material and moral damages and costs. In its refd8 October 2007
on this second appeal, the Board recommended tffats oof
employment “be made, without exception, in writingth detailed
conditions and a time limit for acceptance cleatiypulated”. It also
recommended that the complainant be awarded manaages but that
all other claims be dismissed. By a letter datedNb@ember 2007 the
complainant was notified that on 8 November 200& Director-
General had decided to dismiss his second appdtal émtirety and to
award him 8,000 euros on account of the delay énititernal appeal
proceedings. That is the impugned decision.

B. The complainant submits that by not appointing Himn the
position of Chief of Cabinet and Director of OD@&gtOrganization
breached the legally binding contract that was kmied between
himself and UNIDO on 19 September 2002, when heressly
accepted the offer of the said position. He chaksnthe authenticity
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of the undated letter allegedly addressed to thedir-General by the
Permanent Representative of Italy and states thdichnot decline the
position of Chief of Cabinet and Director of ODGthhat he was
merely awaiting the outcome of the selection predes the position
of Managing Director of ICS, for which the DirectGeneral had
promised to support his candidature. Furthermom,was never
informed that the Chief of Cabinet and Director @DG position

would be offered to another candidate or withdraivihe did not

accept it immediately. In his view, it is a gengpéhciple of contract
law that an offer shall remain open for a reasamabriod of time.

He contends that the Administration breached Raffulation 4.2
and Staff Rule 110.02(a) in that it failed to idBntalternative
positions for continued employment within UNIDO,tw@hstanding
his excellent record of service and the availabildf positions
corresponding to his level and profile. He rejexgsinsubstantiated the
allegation put forward in the internal appeal pemtiags that he was
only willing to accept an assignment at the D-2eleand points out
that the Administration never asked him whethemtoelld accept a
lower-level post. He considers that he was notrdéfd equal treatment
because, unlike all other former Managing Directordio were
ensured continued employment through reassignneedwer-level
positions, he was never offered the opportunityatwept such a
position.

The complainant asserts that he suffered retatiatend
harassment after he had sought review of the [irggeneral’s
decision to appoint another candidate to the mwsif Managing
Director of PTC. He states that by assigning hinfig®f-in-Charge
of ADM rather than Acting Managing Director of thaivision,
withdrawing its support for his candidature for tlp®sition of
Managing Director of ICS, failing to negotiate hettg and to identify
available positions, and thwarting his efforts fadf employment
elsewhere, the Administration caused him public ifiation. He
alleges that the Director-General failed to resptntiis requests for
leave and that attempts to send him on a missioNigeria were a
form of retaliation. He accuses UNIDO of breachitggduty of care
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and of failing to act in good faith and to respistdignity. Pointing to
the excessive length of the internal appeal prdngedhe also accuses
UNIDO of failing in its duty to provide efficient eans of redress.

The complainant requests the setting aside of thpugned
decision and reinstatement with effect from 1 Janu2003 until
retirement. He seeks an award of material damagewaent to the
salaries, emoluments and other entittements hedvbale received
from 1 January 2003 until the date of reinstatentegether with
interest. In the event that the Tribunal does mdeoreinstatement, he
seeks an award of material damages equivalent &b érwould have
earned if his appointment had been extended frdaniary 2003 until
the date of the Tribunal’'s judgment, and an add#icaward to cover
the “loss of pension benefits” from 1 January 2@0is retirement
date, together with interest. He claims moral daesagnd legal costs
for the internal appeal proceedings and the prangedbefore the
Tribunal.

C. In its reply UNIDO asserts that the decision notetdend the
complainant’s appointment was lawful, whilst empsiag that such
decisions are at the discretion of the appointintharity and thus
subject to limited review. It submits that the cdanpant’s arguments
which implicitly challenge the restructuring of tt&ecretariat, the
selection process for the post of Managing DirectoPTC and his
appointment as Officer-in-Charge of ADM are irreedile.

The Organization dismisses as unfounded the aitggat breach
of contract. In its opinion, the Director-Generatifer of the Chief
of Cabinet and Director of ODG position ceased ¢ Malid once
the complainant rejected it or, at the latest, dmneanade a counter-
offer — by expressing interest in the position cdridging Director of
ICS — which, it argues, must legally be treatedaagjection of the
earlier offer. In support of its assertion that ttmmplainant rejected
the offer, it points to the letter of the Permani@apresentative of Italy
to the Director-General which confirmed that he wamwilling to
accept it. This being so, the complainant’s letfet9 September 2002
cannot be considered as a valid acceptance offfinead the Chief of
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Cabinet and Director of ODG position. Thus, theeior-General was
entitled to treat his offer as having lapsed.

The Organization contests the view that it breacl&dff
Regulation 4.2 and observes that Staff Rule 118)08¢ not apply to
the complainant, since he did not hold a permaragapointment.
It denies having failed to act in good faith orfttfil its duty of care
towards the complainant and recalls that his app@nt was extended
so that he could compete for the new Managing Birguosts, that he
was offered the post of Chief of Cabinet and Doecof ODG and that
he was also recommended as a suitable candidatéhdopost of
Managing Director of ICS. It adds that the compaininsisted on
obtaining a D-2 level post without ever enquiringoat alternative
lower-level posts. Unlike other officials who actegp to serve in
lower-level posts, the complainant declined theeBtior-General's
offer of continued employment, even though it coned a post at the
D-2 level. Therefore, he may not plead unequatrneat.

UNIDO submits that the allegation of retaliationsw#ot raised in
the internal appeal leading to the present compénd that his claim
based on this allegation is therefore irreceivalleny event, it denies
that retaliation or harassment ever took placetsliopinion, no intent
on the part of the Administration to retaliate @ardss can reasonably
be inferred from the facts. With regard to the tbngf the internal
appeal proceedings, it points out that the delaylted from the need
to replace a member of the Joint Appeals Boardovatlg the
restructuring of the Secretariat. It holds that tbenplainant’s claims
are premised on an expectation of continuous emmpdoy until
retirement that has no basis in law.

D. In his rejoinder the complainant elaborates on plisas. He
contends that the restructuring of the Secretaiat the selection
process for the post of Managing Director of PTGvjate the context
within which the impugned decision was taken. Hensits that, as the
decision not to extend his appointment was baseithemne on

unsatisfactory performance nor on budgetary congidss, it was
taken in breach of Staff Rule 103.10(b), which valgly provides that
“[iIn the interest of the programme activities detOrganization and
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subject to satisfactory performance and budgetaverage, fixed-term
appointments shall normally be extended for a peoibthree years”.
Regarding the issue of retaliation, he points bat ficcording to the
Tribunal’'s case law a complainant is free to rasg new pleas in
support of his claims at any stage of the procegdin

E. In its surrejoinder the Organization explains tteat policy of not

extending appointments at the D-2 level, other thase of Managing
Directors, was prompted by financial consideratidhsnaintains that
the complainant’s claim based on retaliation iedeivable, as it was
not raised in the internal appeal.

CONSIDERATIONS

1. On 15 February 2002 UNIDO announced the restrugjust
the Secretariat into three major divisions, eadbetded by a Managing
Director at the D-2 level. That restructuring résdl in
the abolition of the complainant’s post as of 1 &har2002. The
complainant submitted his application for the pa$t Managing
Director of PTC on 14 May, but on 31 July 2002 Brigector-General
informed him that he had not been selected.

2. The parties give conflicting accounts of their nmegd of
31 July and 1 August 2002. They both agree howdhar at the
meeting of 31 July the Director-General informed tomplainant of
his decision to appoint someone else to the positib Managing
Director of PTC, that he offered him the positidnGhief of Cabinet
and Director of ODG and that they discussed th&iposof Managing
Director of ICS in Trieste, Italy.

3. On 2 August 2002 the position of Director of ODGswa
offered to another candidate who accepted it orAdgust. In the
meantime, on 5 August the names of the successfullidates for
the three Managing Director positions, includingttiof Managing
Director of PTC, were announced.
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4. In a letter of 21 August 2002 to the Director-Gexhethe
complainant requested a review of the decision gpomt another
candidate to the post of Managing Director of PT@e complainant
also referred to the Director-General’s “offer” appoint him to the
post of Managing Director of ICS, and restated le®mplete
agreement with this offer” and that he was “lookiiogward” to the
new assignment.

5. In his reply of 27 August the Director-General stathat
he maintained his decision regarding the appointitetihhe position of
Managing Director of PTC. He noted that the cormaat had rejected
the offer of appointment as Chief of Cabinet andreBtor
of ODG and that the Managing Director of ICS woblel appointed
from a list of candidates submitted by a steeriognmittee. The
complainant was subsequently informed that he ve&sghbreassigned
to the position of Special Adviser in ODG as ofdp&mber 2002.

6. On 19 September the complainant wrote to the Direct
General accepting his offer to appoint him as CloiefCabinet and
Director of ODG. He added that a misunderstandirghtrhave led to
the correspondence of 27 August 2002.

The Director-General replied on 23 September necplhat the
complainant had declined the offer of the Chief @fbinet and
Director of ODG post and that accordingly he hadienéalternative
arrangements to cover this function”.

7. On 14 October the complainant, accompanied by the
President of the Staff Council, met the Directom@&al and the
Director of ADM/HRM. In a communication of 18 Octbto the
latter, the complainant stated that, at the megthegDirector-General
had said that the Chief of Cabinet and Directo©OBfG post was still
open and that no decision had been taken regaritiegpost of
Managing Director of ICS. He wished to confirm,egpressed in his
letter of 19 September, his willingness to serveeither position.

He noted that the Director-General had instructeel Director of
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ADM/HRM to identify possible alternative positionor him in
accordance with his level and profile.

8. In a memorandum of 24 October the Director of ADRRM
rebutted the complainant’s assertions regardingtiileeposts, noting
that the Director-General “did not indicate thag thost of Director
of his Office and Chief of Cabinet was open”, givdrat another
candidate had already been selected. He recalled Dinector-
General’'s explanation concerning the recruitmertcgss for the
post of Managing Director of ICS. Regarding alt¢ineapositions, the
Director of ADM/HRM observed that the complainant&count
was at variance with his own understanding of wiat been said at
the meeting and noted that there were no D-2 lpests available.
He stated that, as no concrete alternatives werssilge, the
complainant’s fixed-term appointment would expire tae end of
December 2002, and the necessary formalities waglicommunicated
to him shortly. This was done on 31 October and on
31 December 2002 the complainant’s fixed-term appuent expired.

9. In the meantime, on 24 October, the complainanimstéd
an appeal to the Joint Appeals Board against thieciir-General's
decision of 27 August 2002 pertaining to his “nemstatement as
Managing Director of PTC” (hereinafter “the firgizeal”).

10. On 12 February 2003 he submitted a second appethleto
Joint Appeals Board, this time against the Dire@eneral’'s decision
of 16 December 2002 not to extend his appointmieete{nafter “the
second appeal”).

11. In its report of 4 November 2005 on the complaitsafitst
appeal the Board recommended that his claim farsteiement as
Managing Director of PTC should be dismissed. OnNzivember
2005 the Director-General endorsed the Board'smasendation.

12. In its report of 18 October 2007 on the complaitsas¢cond
appeal, the Board held in respect of the termscanditions of the oral

10



Judgment No. 2848

offer of the position of Chief of Cabinet and Ditecof ODG that

“UNIDO had the obligation to make the process mivemsparent”.

It thus recommended that all future offers of emgplent within

UNIDO *“be made, without exception, in writing witlletailed

conditions and a time limit for acceptance cleatipulated”. It also
recommended that the complainant be awarded manaages but that
all other claims be dismissed.

By memorandum of 16 November 2007 the complainaas w
notified that the Director-General had decided itamiss his appeal in
its entirety. He nevertheless awarded the comphi8a000 euros
because of the delay in examining the appeal. iBhilite decision the
complainant impugns before the Tribunal.

13. The Organization submits that those aspects of the
complainant’s arguments that implicitly challenge restructuring of
the Secretariat or the selection process for thet pd Managing
Director of PTC are irreceivable because the compfd has not
lodged a complaint with the Tribunal against theiglen from the first
appeal. The Tribunal accepts the complainant’s tiposithat the
references to the restructuring and selection psogerovide the
context within which the contested course of evemtthhe complaint
transpired. However, his argument that the Orggioizdoreached Staff
Regulation 4.2 is a direct challenge to the sadagtirocess for the post
of Managing Director of PTC and is, as such, irnesige.

14. It also submits that the complainant’s challeng¢hefeight-
month appointment is irreceivable since he wag falvare that his
post had been abolished, that he was given theirgppemnt to permit
him to compete for one of the new positions, amat this loss of
employment was one of the possible consequencexadpting an
appointment of limited duration. The Tribunal regthis argument.
These are all matters that properly form part ebasideration of the
Organization’'s legal and good faith obligations dwéo the
complainant.

11
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15. Lastly, the Organization argues that the complaisan
allegation of retaliation for having appealed tipp@ntment decision
to the post of Managing Director of PTC did notnfopart of the
second appeal and that his claim based on thigagiten is therefore
irreceivable. Given the close relationship betwdée substance
of this allegation and the complainant's allegatiosf harassment,
unequal treatment and breach of the duty to aajdod faith, the
Tribunal accepts the complainant's submission that Organization
has mischaracterised the allegation of retaliatiozm new claim rather
than a plea in support of the claims based on lkgeml harassment,
unequal treatment, and breach of the duty to agbad faith.

16. As indicated above, there are conflicting accouagmarding
the communications between the parties at theitinggeon 31 July
and 1 August 2002. The Joint Appeals Board fourat #n verbal
offer of appointment to the Chief of Cabinet anddodior of ODG post
was made on 31 July 2002 and that there was noeteséd of
a time limit within which the offer had to be actegh It noted
the Administration’s evidence that the offer wadused by the
complainant and that the position was offered totlzr candidate.
The Board also noted that the complainant indichisdacceptance of
the offer, in writing, albeit some 50 days latethem he informed
the Director-General that he was “ready to accéptip case [the
Director-General] believe[d] this solution [was] tine best interest of
the Organization”. Nevertheless, the Board did make a finding as
to whether the parties had entered into an enfbleemntract.

17. The complainant alleges that the Director-Geneftdred
him both positions and that he expressed a preferéor the post
of Managing Director of ICS at that time, but didtnat any time,
decline the post of Chief of Cabinet and Directdr @DG. The
Director-General never indicated that the post ok offered to
another candidate if he did not respond immediat€herefore, he
presumed that the Director-General would keep fifer @pen for a
reasonable period of time, while he pursued tha pbsvianaging
Director of ICS.

12
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18. Additionally, he contends that the Chief of Cabirseid
Director of ODG position remained open throughdngt tourse of the
proceedings. He alleges that the Director-Generafigsal to appoint
him to the post he later accepted constitutes achreof contract.
Alternatively, he alleges that the offer of appmant to the post made
to another candidate also constituted a breachowfract in that the
Director-General was obliged to keep the positiopero for a
reasonable period of time.

19. Before turning to the contractual question, it écessary to
resolve an evidentiary dispute between the pariehis submissions
the complainant takes issue with an undated |&ten the Permanent
Representative of Italy to UNIDO in which the latiates that he,
the complainant, confirmed his unwillingness to egtcthe post
of Chief of Cabinet and Director of ODG. The conipéat denies
that he discussed the matter with the PermanenteRemtative. He
maintains that the letter being undated is of duiorigin and was in
all likelihood prepared after the commencement td titigation.
The Tribunal rejects this argument. In the lighte# position taken by
the complainant, the Organization contacted the mBeent
Representation of Italy to UNIDO to confirm the @atf the letter. It
was confirmed that according to their records #téet was sent on
1 August 2002. The authenticity of the documentlieseen verified and
given the relevance of the contents of this |dttest central issue, it is
therefore admissible evidence in this proceeding.

20. As the Tribunal reiterated in Judgment 2592, uridkrit is
well established in the case law that “[tlhere ibilding contract if
there is manifest on both sides an intention taregch and if all the
essential terms have been settled and if all #ratins to be done is a
formality which requires no further agreement”.

It may be recalled that there is no dispute betvikerparties that
an offer of appointment to the post of Chief of @aband Director of
ODG was made on 31 July 2002. The key questionhether the
complainant rejected the offer on 1 August 2002tha@sOrganization
alleges.

13
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21. A review of the contemporaneous communications and

actions reveals that on 1 August 2002 the DireGeneral informed
the Permanent Representative of Italy that the taimgnt told him on
that date that he was not in a position to accdpt difer of
the Chief of Cabinet and Director of ODG post. is reply of that
same day, the Permanent Representative statedhthatomplainant
“confirmed to [him] his unwillingness to accept bua post”. On
2 August 2002 the post was offered to another canteliwho accepted
it on 12 August.

The communications between the Director-General #mel
Permanent Representative of Italy, coupled withattier of the post to
another person one day later, support the Orgamigatassertion that
the complainant rejected the Chief of Cabinet ameddor of ODG
post on 1 August. Further, the absence of any mermt that post and
the complainant's expression of complete agreemanith
the “offer” of the Managing Director of the ICS pas his letter of
21 August 2002 lends further support for UNIDO’s@unt.

22. The Tribunal is also of the view that the complaire
subsequent communications and actions underminerédbility. In
relation to his letter of 19 September 2002, it Wesngenuous on his
part to reformulate a very clear statement from Dixector-General
regarding his rejection of the Chief of Cabinet ddidector of ODG
post to a reconfirmation of the offer of appointinéa that post.
It would also be expected, given the significandetle alleged
“misunderstanding”, that the complainant would hadewn the
Director-General’s attention in a far more timedgiiion to what might
have been a misunderstanding.

23. In a similar vein, in his communication of 18 Oatol2002
to the Director of ADM/HRM the complainant set oihie matters
discussed at the meeting of 14 October 2002. Dedpving been
informed earlier that the Chief of Cabinet and Diog of ODG post
had been filled, the complainant stated that thet p@s still open. In
addition, despite repeated explanations regardiagsélection process
for the post of Managing Director of ICS, in pautar that the list of

14
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candidates for the post would be prepared by aiStge€ommittee, he
continued to refer to the Director-General’s oti@iappoint him to the
post. In these circumstances, the Tribunal acctpsDirector of
ADM/HMR'’s account as to what transpired at the nmeggover that of
the complainant. Further, in the absence of prbat any D-2 level
posts were available at the material time, theudrrd also accepts the
Director of ADM/HMR'’s rebuttal of the complainant'statement
regarding the instructions given by the Directom&ml to find
alternative positions for the complainant in acemck with his level
and profile.

24. Having regard to the complainant’s actions andokisistent,
disingenuous attempts to reformulate the conteht®mmunications,
the Tribunal finds that the complainant’s assertltat he did not reject
the offer of the appointment as Chief of Cabinet Bxirector of ODG
is not credible, and that he indeed rejected
that offer on 1 August 2002. In the circumstandke, Organization
was under no obligation to keep the offer openafoy further period.
Since it was not kept open, its purported acceptalnt not give rise to
a binding contract.

25. The complainant alleges that the Director-Genegtdliated
against him for having appealed the decision tooagppanother
candidate to the post of Managing Director of PH&. characterises
the Director-General’s letter of 27 August 2002‘assternly worded
reply” from which he concluded that “suddenly thki€@ of Cabinet
and Director of ODG post was no longer availabléh¢agh in fact it
was)” and that the Director-General no longer sujgobhis candidacy
for the Managing Director of ICS post. He assdrid this caused him
further public humiliation as evidenced by the fizt at a meeting of
17 September 2002 with the Permanent Representativialy the
Director-General “did not recommend [him] or everention his
interest in the post”.

The complainant also cites the Organization’s failio determine
whether he would only accept an assignment at tfe |Bvel, its
failure to identify alternative posts at other lsyeand to grant him
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leave to search for new employment during the noothNovember
and December 2002 as further evidence of retatiatio

Further he alleges that the Organization admittatithe Director-
General “harboured animosity since [he] had chgheh the
appointment of his successor”. In support of thisgation, he points
to the statement made on behalf of the Directore@@no the Joint
Appeals Board.

26. These allegations are unfounded. Although the caimaht
says that retaliation stemmed from his decision ajgpeal the
appointment of another candidate to the post ofddarg Director of
PTC, some of the incidents upon which he reliesdatte the filing of
his first appeal on 24 October 2002, for examphe, tact that on
27 August 2002 the post of Chief of Cabinet and€&lior of ODG was
“suddenly [...] not available”. Furthermore, despités continued
allegations that the Chief of Cabinet and Directdr ODG post
remained open throughout the relevant time franhe, évidence
conclusively shows that the position had been etfdp and accepted
by another person by 12 August 2002. Additionatlgannot possibly
be said that the alleged failure on the part of Divector-General to
remind the Permanent Representative of the congiés suitability
for the post of Managing Director of ICS at theireeting of
17 September 2002 constitutes in any way a form poblic
humiliation. In any case, there is no evidence that Organization
withdrew its support of the complainant for thedapost.

27. Concerning the allegations of retaliation in relatito the
Organization’s failure to determine whether he wlowinly accept
an assignment at the D-2 level, and the failuredémtify alternative
posts at a lower level, a review of the complailsacdbmmunications
of 19 September and 18 October 2002 shows an ensiston a
D-2 level post on his part. In the light of thattfathese allegations of
retaliation fail.
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28. Further, while the complainant's requests for leaeald
arguably have been answered in a timelier manheretis nothing in
the record from which it could be inferred that thek of timeliness
was improperly motivated. Equally, beyond the can@nt's
allegation that the mission to Nigeria was a forhretaliation, there
is no evidence to support the allegation. In paldic there is no
evidence that this assignment was not one witha dities of a
Special Adviser nor is there any evidence abounttare of this type
of assignment from which retaliation could be indéek The Tribunal
observes that the position taken by the complaiman¢lation to the
mission to Nigeria contradicts his statement betbee Joint Appeals
Board where he described it as being an acknowitadge that his
expertise was still of value to the Organization.

29. As to the allegations of harassment, unequal trewatmand
breach of the duty of care and good faith, the dréd finds that they
are devoid of merit and do not warrant consideratio

30. The complainant pleads a breach of Staff RulesO2{&) and
103.10(b). The former relevantly reads:

“If the necessities of the service require abdiitiof a post or
reduction of staff, and subject to the availabilifysuitable posts in which
their services can be effectively utilized, stafembers with permanent
appointments shall be retained in preference tosethon fixed-term
appointments, provided that due regard shall be jpaall cases to relative
competence, to integrity and to length of service.”

31. The complainant relies on this provision in suppoft
his allegation of a breach of the statutory dutydentify other posts
for staff members affected by restructuring. Hikareee on this rule
is misplaced as it is not applicable to staff merabwith fixed-
term appointments: it relates to staff members wgrmanent
appointments (see Judgment 1782, under 11).

32. The complainant also relies on Staff Rule 103.10Gib)
support of his assertion that his fixed-term appoént should have
been extended. Staff Rule 103.10(b) reads:
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“The fixed-term appointment does not carry any eigecy of
renewal or conversion to another type of appointmenthe interest of the
programme activities of the Organization and subjer satisfactory
performance and budgetary coverage, fixed-term iappents shall
normally be extended for a period of three yeardeiisions of fixed-term
appointments exceeding the normal three-year penotb a maximum of
five years may exceptionally be granted under dontt established by the
Director-General.”

He argues that there was no issue regarding hisfasaory
performance, that there was at least one budgetetl g5 Special
Adviser available, that “an extension of contraesvin the interest of
the programme activities of the Organization’ siflce] was given a
very substantial and substantive assignment” iaticel to his mission
to Nigeria and that UNIDO’s “general financial sition” was
“healthy”.

33. The Tribunal reiterates that the complainant wdsredl the
post of Chief of Cabinet and Director of ODG atdk-2 and that he
rejected it. As there is no evidence of any othe&t post to which he
could have been appointed, this argument mustjbeted.

34. Lastly, in relation to the delay in the internal pegpl
proceedings, the Tribunal observes that the comgpfai has been

reasonably compensated for this delay with the dbireGeneral’s
award of 8,000 euros.

DECISION

For the above reasons,
The complaint is dismissed.
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In witness of this judgment, adopted on 15 May 2008 Mary G.
Gaudron, Vice-President of the Tribunal, Mr AgugBardillo, Judge,
and Ms Dolores M. Hansen, Judge, sign below, ad, doatherine
Comtet, Registrar.

Delivered in public in Geneva on 8 July 2009.
Mary G. Gaudron
Agustin Gordillo

Dolores M. Hansen
Catherine Comtet
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