Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

107th Session Judgment No. 2842

THE ADMINISTRATIVE TRIBUNAL,

Considering the third complaint filed by Mr U U éagst the
European Southern Observatory (ESO) on 3 NovemlBé7 zand
corrected on 25 March 2008, ESO’'s reply of 27 Jutle
complainant’s rejoinder of 22 September, correctied®5 September,
and the Observatory’s surrejoinder of 30 Octob&820

Considering Articles Il, paragraph 5, and VIl oétBtatute of the
Tribunal;

Having examined the written submissions;

Considering that the facts of the case and thedplga may be
summed up as follows:

A. The complainant, a German national born in 195Mep ESO
on 1 May 1991 as an Administrative Assistant undethree-year
fixed-term contract which was extended several gimie July 1998
he was granted a contract of indefinite duratiore Heveloped
health problems in 2000 resulting in a long peradcsick leave. On
16 August 2001 the Observatory’s medical practéionDr M.,

informed the Personnel Department that he had ctattathe
complainant’s practitioner and that his absencesewet due to an
accident or illness incurred in the course of diilyge complainant’s
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health improved in 2002 and 2003 but he had a selap 2004 and
thereafter was regularly on sick leave. Duringfitet half of 2006 he
was absent on sick leave for a total of 152 dayerAaving seen the
complainant, Dr M. informed the Head of the Persbridepartment,
by a letter of 27 June 2006, that the complainantenitly felt unable
to perform his duties and that his incapacity torkvavas likely to

continue.

By a letter of 28 June 2006 the complainant wagreff the
possibility of terminating his contract on 30 Juk@07 by mutual
agreement, on terms and conditions contained inldtier. It was
proposed that he would be on special leave withfpay 1 July 2006
to 30 June 2007 and that, as of 1 July 2007, heldvoeceive
unemployment benefits for a maximum period of 5Cekeée during
which ESO would pay its contributions to the Penskund. It was
also indicated that the complainant would agrethedfinal settlement
of the termination of [his] contract” and not to aich
or receive from the Observatory any other “granlipwance,
reimbursement or benefit related to the terminatibfhis] contract”.
The complainant signed the agreement on 30 Jur 200

The complainant wrote to the Head of PersonneldbB8dptember
2007 requesting that he be paid a termination imikynm accordance
with Article R A 11.03 of the Staff Regulations. & hatter replied on
21 September that the complainant did not fuli@ tequirements to be
granted that indemnity. By a letter of 25 SeptemB&07, the
complainant asked ESO to pay him an indemnity &,330 euros. He
contended that, in accordance with Articles R 1¥8land R A 11.02
of the Staff Regulations, he was entitled to a beaton indemnity
because of the early termination of his contraet.drjued that it was
not explicitly stated in the letter of 28 June 2@B&t upon signing the
termination agreement he waived his right to bentgé such
indemnity. He also relied on German law to suppdstrequest and
added that he would bring the case before the tgpate court” if it
was not granted by 8 October 2007. By a letter ©fclober 2007, the
Head of Personnel replied, on behalf of the DineGeneral, that the
complainant was not entitled to a termination indgyn He also
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pointed out that German law did not apply and that Tribunal had
“exclusive juridical competence”.

Stating that the Observatory was “not interesteahiyi out of court
settlement”, the complainant filed the present daing by which he
impugns the letter of agreement he signed on 36 2066.

B. The complainant contends that the decision to teatei his

contract of indefinite duration was not justifiendathat no reason for it
was given. He adds that he received no legal adwickethat no prior
discussions took place. Moreover, the Staff Assmriawas not

informed of what was going on.

He asks the Tribunal to order the payment of “teation
indemnities”, material and “health” damages. H® alseks costs.

C. In its reply ESO submits that the complaint is deiwable. It

asserts that there is no administrative decisioohtlenge since the
letter of 28 June 2006, signed by the complainant30 June, is a
mutual agreement. Even if the agreement were toobeidered as a
decision, the complainant should have exhausteginat remedies
prior to filing his complaint with the Tribunal.

On the merits the Observatory states that thetetgtuules do
not prevent the organisation and a staff membem fterminating
a contract by mutual agreement. It stresses thattéhms of the
agreement laid down in the letter of 28 June 20@Bewclear and
unequivocal. It points out that the complainant wggeanted
12 months’ special leave with pay and subsequamtlmployment
benefits for 50 weeks as a final settlement; comsetly, the
agreement was fair. It adds that, in accordancé Witticle R A
11.01(g)(2) of the Staff Regulations, the complatnaould have been
entitled to a termination indemnity only if he haéen dismissed
owing to a medically certified permanent work-rethtisability; since
this was not the case, his request should be egject

The defendant asserts that discussions and negosidbok place
before the agreement was signed; the complainad toerefore have
sought advice if he had wished to do so. In suppbits assertion, it
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provides a copy of a “Note for the record” datedJRde 2008 in which
the Head of Personnel stated that he had discubksedgreement in
detail with the complainant. It adds that the He&dPersonnel could
confirm his statement before the Tribunal if needIbfurther submits
that the complainant did not, at the material tienegil himself of the

possibility of being assisted by a member of thaffSAssociation

during the negotiations and that he was not pueuady pressure to
sign.

D. In his rejoinder the complainant points out thatOE$ its letter
dated 1 October 2007, indicated that the Admirtisgal ribunal of the
International Labour Organization had exclusiveisgiction in the
present case. He therefore accuses the Obsenaft@gting in bad
faith insofar as it contends that his complairitrisceivable for failure
to exhaust internal remedies.

On the merits he submits that he did not intentetminate his
contract; consequently there was no mutual agreerhEnmaintains
that the details of the termination agreement wertediscussed with
him and that he did not understand the consequenfcegning the
offer of 28 June 2006. When visiting him in hoshite2005, the Head
of Personnel expressed concern at his repeatedabsee to illness
but talked to him only in general terms about tbesequences of a
termination of contract.

Contrary to the Observatory’'s assertion, he corgeticht his
illness was work-related as his health deteriorated to stress at
work. In his view, the Observatory took advantagéis poor state of
health and exerted pressure so that he would dign létter of
agreement. He indicates that the Head of Persomsiedd him, on
Friday 23 June 2006, to countersign it and retarioyi Monday,
knowing that he was ill and not capable of undeuditag the financial
consequences of his terminati@ince he was given only three days,
including the weekend, to return the letter of agrent, he was not
able to seek advice about his rights. He also drattemtion to his
signature, which he says was not his usual onevigerece of his
“psychological state” at the time. He contends thiaice he was
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“induce[d]” to countersign the termination agreemeah was not a
resignation; he should therefore be granted tmaitetion indemnity.

The complainant claims the amount of 136,300 ephos interest
as from 30 June 2006 at the rate of 5 per centipeum. He asks the
Tribunal to hear Dr M. and also to allow him to guce a list of
witnesses.

E. In its surrejoinder the Observatory maintains ibsipon. It adds

that the complainant has not produced evidence igigothat he was
abused or misled by ESO. It denies the allegatltat the Head
of Personnel was aware that the complainant’s ctiveas vitiated; on
the contrary, it states, the defendant tried toomwnodate the
complainant’s interests as much as possible. Ithasipes that the
complainant suffered from a common illness whicledoot usually
involve any impairment of judgement. In any case¢oading to

Dr M., his illness was not work-related and was perimanent.

It reiterates that the complainant was not entitted termination
indemnity as he was not dismissed owing to a méyiczrtified
permanent work-related disability nor was he diseisowing to the
suppression of his post.

The defendant points out that, even if one considbéat the
termination indemnity was due, the complainant’airl for it was
time-barred as it was raised more than one year #fe termination
agreement was signed. Indeed, under Article R Y01 of the Staff
Regulations, a claim for payment of such an indgmnmms not
admissible unless made within six months from tlgée don which
payment became due.

In addition, it stresses that the complainant wifered and paid
substantial financial benefits pursuant to the exguient he signed on 30
June 2006; the amount he received was in fact higjgas that which
he would have received pursuant to Article R A 1{g)2) of the
Staff Regulations concerning the dismissal of & steamber owing to
a medically certified work-related permanent dikghbi
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CONSIDERATIONS

1. The complainant joined ESO on 1 May 1991 as an
Administrative Assistant. As of 1 July 1998 he vgaanted a contract
of indefinite duration. His attendance and work fpenance were
considered to be satisfactory. In 2000 he stameguently reporting
sick. Dr M. informed the Personnel Department onAL@ust 2001
that he had contacted the complainant’s practitiamel declared that
his absences were not due to an accident or asdlincurred in the
course of duty. The complainant had no significaiméences in 2002
and 2003 but reported sick in 2004, 2005 and 2Q0627 June 2006
Dr M. informed the Head of the Personnel Departntiggit he had seen
the complainant and that he was being treatedefegral illnesses. He
also noted that the complainant felt unable toquerfhis duties.

2. The Head of Personnel gave the complainant a legitexd 28
June 2006 and signed by the Deputy Director Genetad stated, on
behalf of the Director General, that he was offgrito terminate
his contract on 30 June 2007 by mutual agreemenhuéber of
conditions were listed regarding leave, unemploymeanefits, and
contributions to the Pension Fund. He was askedctept all the
conditions and the final settlement of the termorabf his contract in
full, and to agree that he would not claim nor reedrom ESO “any
other grant, allowance, reimbursement or benefdlated to the
termination of his employment with the organisatibhe complainant
signed the letter on 30 June 2006.

3. In his submissions the complainant contests thatathove-
mentioned letter was mutually agreed upon. Accaytiinhim, no prior
discussion took place on the said letter and hegive no reason for
the termination of his contract. He claims damaaesthe termination
indemnity on the grounds that he has never agme#tettermination of
his contract. He explains that he countersignedetter on 30 June in
a state of stress which prevented him from undedstg the
consequences of his acceptance. He also seeks costs
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4. ESO submits that the complaint is irreceivable beeahere
was no dismissal decision that the complainantccbave impugned.
It adds that even if the signed letter of 30 Jud@62were considered a
decision, the complaint would still be irreceivalale the complainant
did not exhaust all internal remedies prior tonfilihis complaint, as
required under Article VIl of the Statute of thébtmal.

5. Because the complaint must be dismissed on thetarteg
Tribunal finds it unnecessary to consider the amgus of the
organisation on receivability.

6. The Observatory submits that the complaint is divoi
merit as the complainant has signed the letterowithheing coerced or
pressured to do so. Moreover, the conditions laidrdin the letter
were the result of earlier negotiations and didomss and were
favourable to the complainant. The defendant aises that the terms
of the letter and its consequences were clear amajuivocal. In
addition, regardless of the signed letter, the dainant did not meet
the requirements to be granted the terminationnmmily as he was not
dismissed owing to medically certified permanesgdility incurred in
the course of duty (Article R A 11.01(g)(2) of tBéaff Regulations),
nor was he dismissed owing to the suppression sf (Article R A
11.01(h)(2)(2)).

7. Having reviewed the written submissions and fouhnent
sufficient, the Tribunal disallows the complainantrequest for
hearings.

8. The Tribunal is of the opinion that the complairg i
unfounded as the letter signed on 30 June 2006 avasutually
agreed termination of employment and not a decisign the
organisation to terminate the complainant’s conirgbhe complainant
did not put forth any convincing evidence that haswncapable of
making decisions or that ESO had acted in bad.fditte Tribunal
notes that the organisation was diligent in itstgeton of the
complainant’s best interests in proposing the agese so that he
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would not suffer financially from the terminationf @mployment
prior to retirement age. The Tribunal also notes tjuite apart from
the terms of the letter, the complainant was ndgildé for the
termination indemnity in accordance with the apgiie Staff
Regulations. Indeed, contrary to the complainamtlegation, his
contract was not terminated “on the ground of &meds provoked
during his employment and caused by stress”. In eage, the
evidence shows that his illness was not work-rdlate

DECISION

For the above reasons,
The complaint is dismissed.

In witness of this judgment, adopted on 15 May 2008 Mary G.
Gaudron, Vice-President of the Tribunal, Mr AgusBardillo, Judge,
and Mr Giuseppe Barbagallo, Judge, sign below, a$, Catherine
Comtet, Registrar.

Delivered in public in Geneva on 8 July 2009.

Mary G. Gaudron
Agustin Gordillo
Giuseppe Barbagallo
Catherine Comtet



