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107th Session Judgment No. 2833

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Mr T. D. V. Cganst the
International Labour Organization (ILO) on 6 Mar@008, the
Organization’s reply of 27 May, the complainant'sjoinder of
8 July and the ILO’s surrejoinder of 18 Septem®68

Considering Articles Il, paragraph 1, and VIl oétBtatute of the
Tribunal,

Having examined the written submissions and decmbédo order
hearings, for which neither party has applied;

Considering that the facts of the case and thedplga may be
summed up as follows:

A. Annex | to the Staff Regulations of the Internasibriabour
Office, the Organization’'s secretariat, deals witlte recruitment
procedure. It stipulates, inter alia, the following
“6. Subject to paragraph 10 below, any candidatgyapy for a job
open to competition must be assessed as suitablapfmintment at the
level of competence and responsibility to which fbb pertains. Such

assessment shall be carried out, within the framewé the Assessment
Centre [...].

[-.]
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10. Any external candidates shortlisted by the aasjble chief in
agreement with the Human Resources Developmentridegat, as well as,
where required, any internal candidate, will beiteoy to participate in the
relevant assessment referred to in paragraph Geapoy

11. The responsible chief will undertake and ensig@ous technical
evaluation of all candidates who have successfudbmpleted the
Assessment Centre’s process, and will prepareatrép
The complainant, a national of Sao Tome and Pr&)cipas

born in 1954. He was recruited by the ILO in 199made P.3 and
assigned to the Technical Co-operation EquipmedtSubcontracting
Branch (EQUIPRO) at the headquarters in Geneva.wds later
promoted to grade P.4. He is currently a SeniogRrmme Officer
at the ILO Subregional Office for Southern Africm iHarare
(Zimbabwe).

On 30 March 2006 he applied for the grade P.4 pafst
Senior Procurement Officer in the Procurement Sactiformerly
EQUIPRO, which in his case implied a transfer ie game grade.
On being informed that he had not been selectediebeested an
interview, in accordance with paragraph 13 of Anme® the Staff
Regulations, with the responsible chief, who was @hief of the
Procurement Section, but an interview could bengied only with
the complainant’s representative. In the cours¢hat interview the
latter ascertained that the complainant had not lsrtlisted. As
he was dissatisfied with the result of this intewj the complainant
requested a written response pursuant to paradrépsf the Annex.
The chief of the above-mentioned section informied, fn a minute of
17 November 2006, that he had not been shortllsteduse he did not
fulfil three of the core requirements listed in thaancy notice.

The complainant then submitted a grievance to ¢ivet Advisory
Appeals Board, which issued its report on 7 Novan2@d7. As it
considered that the competition procedure was fiawbe Board
recommended that the Director-General should caiheetid order a
rerun. It found that the principle of equality okatment had been
breached. By a letter of 21 December 2007, whichsiiintes the
impugned decision, the Executive Director of thenilgement and
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Administration Sector informed the complainant thistgrievance had
been rejected.

B. The complainant enters five pleas. Firstly, he rssthat the
vacancy notice for the post to which he aspiretedtthat applications
for transfer submitted by internal candidates im $ame grade would
be given “prior consideration”. He also notes thiatler Article 4.2(g)
of the Staff Regulations account should be takest 6f applications
from former officials whose appointments have bésminated on
account of a reduction of staff and then to apptice for transfer.
In his opinion, the Organization did not abide bg terms of either the
vacancy notice or the above-mentioned provisionitfoas not proved
that his application was given prior consideratimtause he was an
internal candidate applying for a transfer in treme grade. He
therefore asks the ILO to “show how it gave ‘praamsideration’ to
[his] application”.

Secondly, the complainant contends that the IL@danlawfully
by disregarding the provisions of Circular No. 4&gries 6, of
15 April 1992 concerning mobility of staff betwedhe field and
headquarters. He refers in particular to variousisuees to facilitate
the implementation of the Office’s rotation poliafich are described
in that circular.

Thirdly, he submits that paragraph 10 of Annex Ithe Staff
Regulations should be construed as meaning thatnalt candidates
must systematically be invited to participate ine tlassessment
conducted by the Assessment Centre, but that inchise this
“mandatory step” was omitted. He adds that, althoiigs clear from
the minute of 17 November 2006 that his applicatioerwent a
technical evaluation, the Organization also bredche “statutory
duty” to organise such an evaluation for all inedrceindidates.

Fourthly, the complainant argues that he had thiet profile for
the post to which he aspired. He considers thatekerience and
qualifications were not examined meticulously.

Fifthly, the complainant deplores the fact thatrepresentative of
the Staff Union Committee was involved in the skdec procedure.
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He points out that, according to the Collective égnent on a
Procedure for Recruitment and Selection concludetdvéen the
International Labour Office and the ILO Staff Uniem 6 October
2000, technical evaluation guidelines were to hbeen elaborated
before the entry into force of the Agreement, bugaideline aimed at
ensuring a transparent and objective selection eoime has been
adopted to date.

The complainant requests the setting aside of thpugned
decision and of the disputed competition, compémsdor the injury
suffered and costs in the amount of 3,000 Swisx&a

C. Inits reply the ILO asserts that it followed a quately objective,
impartial, fair and transparent procedure and thatomplied with
Article 4.2 of the Staff Regulations. It explainshat
the criteria in paragraph (g) of that article mhetviewed in context,
for according to paragraph (a) the “paramount amrsition” in filling
any vacancy is the necessity to obtain staff of lilghest standards
of competence, efficiency and integrity. The sammeagraph stipulates
that due regard must be paid to considerations edgiaphical
distribution, gender and age. The Organization dld according to
the case law, priority may be given to an intecaididate only if his
or her qualifications prove to be at least equathtose of external
candidates. As the complainant did not meet thréethe core
requirements listed in the vacancy notice, thers m@reason to give
him priority because of his status as an interaatiate.

The Organization states that Circular No. 479,esefi, was no
longer in force at the time the disputed competitias held because it
had been replaced by Circular No. 658, series 6, bvember 2005,
which entered into force on 1 January 2006.

According to the ILO, the complainant is misconistguparagraph
10 of Annex | to the Staff Regulations. It emphasithat Circular No.
652, series 6, of 12 January 2005 introduced someeiin changes to
recruitment and selection procedures, for examplstipulating that,
as from November 2003, “assessment centres areexsbdsively for
the recruitment of external candidates and for
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any internal candidates of the General Service atiodal Officer
categories who have been short-listed for selectioto the
international Professional category under the magliudget”. The
complainant’s view that all internal candidates traustomatically be
admitted to the technical evaluation stage is wiikngiven the time
and cost constraints of recruitment.

The ILO draws attention to the fact that, accordmthe case law,
since appointment decisions are made at the owrgaoriss discretion,
they are subject to only limited review by the Tmial. It considers
that the Chief of the Procurement Section did mohmit any error in
determining that the complainant failed to meete¢hrcore
requirements listed in the vacancy notice. It moimut that the
responsible chief carries out a technical evalnatichen drawing
up a shortlist, albeit not necessarily the evatumatmentioned in
paragraph 11 of Annex | to the Staff Regulations.

Lastly, the defendant comments that in considerat® of
Judgment 2648 the Tribunal found that, even thotighguidelines
envisaged by the Collective Agreement of 6 OctoP@d0 had not
been adopted, “their absence could not preventAith@inistration
from carrying out the objective technical evaluaidancumbent upon
the authority responsible for selecting candidatescompetition”.

D. In his rejoinder the complainant, relying on Judgm@558,
adds that since the Executive Director of the Managnt and
Administration Sector furnished no proof of a delégn of authority
by the Director-General, the impugned decision naistaken by the
competent authority and must therefore be set asiddis view it
was “the Director-General and his Office” who shibdlave taken
this decision because the Executive Director wdreddy involved
in various ways in the internal procedure”. He iaférom this that
the spirit of the Collective Agreement on Conflietevention and
Resolution, concluded between the Internationabual®ffice and the
ILO Staff Union on 24 February 2004, has been dereed.
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The complainant observes that Circular No. 654ese, has not
been approved by the Governing Body and that thendments to the
Staff Regulations contemplated therein have noh beepted.

Pointing out that the Joint Advisory Appeals Bo&rdnd that the
principle of equal treatment had been breached, cihmplainant
contends that the Organization demanded qualifinatin his case that
were not required of the successful candidate anchits doubt on the
latter's qualifications. He asserts that the adsedt post was in fact
that which he had previously held in EQUIPRO. Whas was
transferred to Zimbabwe in 1996, Circular No. 43&es 6, specified
that the normal length of service in a field assignt was from three
to five years and it listed a number of measurdadiitate a return to
headquarters. He submits that the abolition ofgilerantees provided
for in the circular drastically altered the termé his contract of
employment, since he might not have agreed to leaaglquarters to
work in one of the most difficult duty stations hiael not been sure of
being able to return one day.

E. Inits surrejoinder the ILO reiterates its posititirconsiders that it
is clear from the wording of the impugned decidioat it was indeed
taken by the Director-General, who authorised tkechtive Director
to inform the complainant thereof. This practices hmeen followed
since the entry into force of the Collective Agresm of
24 February 2004. The reference to Judgment 255Beiefore not
pertinent. It follows that this new plea, apartnfrdeing irreceivable
under Article VII, paragraph 2, of the Statute bk tTribunal, is
unfounded.

On the merits the Organization acknowledges that dhanges
introduced by Circular No. 652, series 6, were dtteoh to the
Governing Body, at its March 2005 session, for rimfation only. It
points out that since the complainant’s previoust @i headquarters
was at grade P.3 and the post to which he aspiesdaw grade P.4,
it was not the same post. It adds that the dutieshe Senior
Procurement Officer have undergone major changedngliuthe
12 years he has spent in the field, particularlyngvio the introduction
of enterprise resource planning (ERP) systemsais attention to the
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case law according to which those who would hawe Thibunal

interfere in a selection process must demonsthateit was seriously
flawed, for it is not enough to assert that a patéir candidate was
better qualified than the selected candidate. @ pghint, it submits
that the report of the Joint Advisory Appeals Bo@dbased on a
misreading of some of the evidence.

CONSIDERATIONS

1. On 30 March 2006 the complainant, who at that tiralel a
position in Harare (Zimbabwe), applied for a tramsfin the same
grade, to ILO headquarters in Geneva to occupyathertised post
of Senior Procurement Officer in the ProcurementtiSe. His
candidature was rejected after an initial examamatind he was not
included in the shortlist of candidates invited garticipate in the
assessment conducted by the Assessment Centrechidéieof the
above-mentioned section stated the reasons faejastion during an
interview with the complainant’s representative3dnOctober 2006.

The complainant requested a written answer and7oNdivember
2006 the Chief of the Procurement Section infornhed that his
candidature had been rejected because he failete& three of the
core requirements listed in the vacancy notice.

2. On 15 December 2006 the complainant filed a griegamith
the Joint Advisory Appeals Board, which unanimousglgommended
to the Director-General in its report of 7 NovemBe07 that he should
cancel the competition. It held that the princiglé equality of
treatment had been breached because external agxligho failed to
meet the requirements set out in the vacancy notiad been
shortlisted, whereas internal candidates who neetelquirements had
not.

The complainant was informed in a letter of 21 Deloer 2007
that the Director-General had decided to reject tbmt Advisory
Appeals Board’'s recommendation, essentially bechaseonsidered
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that the decision to reject his candidature wasedbasn objective
grounds. That is the decision impugned before titgumal.

3. The complainant challenges the authority of theaigry of
the decision, which does not bear the Director-Gaisesignature but
that of the Executive Director of the Managemerd administration
Sector. He claims that the latter had receivedetiegation of authority
from the Director-General and was also “involvedvarious ways in
the internal procedure”.

The Tribunal finds, without needing to rule on tBeganization’s
objection to receivability, that this plea is masifly devoid of merit
inasmuch as the impugned decision was not takethdyExecutive
Director, who merely conveyed the Director-Generalcision to the
complainant.

4. In his decision of 21 December 2007 the Directon&sal
departed from the Joint Advisory Appeals Board'soremendation.
He was entitled to do so provided that he gaver aleasons for not
following it, which he did. He stated that befotevias concluded that
the complainant lacked the qualifications listedhie vacancy notice, a
technical evaluation of his candidature had beeatertaken, that the
decision not to shortlist him was based on objeateasons and that no
unfair treatment was involved. From a formal pafview, therefore,
the impugned decision is beyond criticism.

5. The complainant maintains that the Organizatiotedaito
acknowledge the “priority status” of his applicatifor a transfer in the
same grade and breached the terms of Article 4.@8{ghe Staff
Regulations. He further contends that it disregartie provisions of
Circular No. 479, series 6, concerning mobility staff between the
field and headquarters, and breached those of r@gniag 0 of Annex |
to the Staff Regulations, which, according to histipulates that
internal candidates must systematically be invite@articipate in the
assessment conducted by the Assessment Centreoifipdainant also
takes the Organization to task for failing to retisg that he met the
requirements listed in the vacancy notice. Lastéypobjects to the fact
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that no representative of the Staff Union Commitiees involved in
the selection procedure.

6. Article 4.2 of the Staff Regulations, which is te ound
in Chapter IV entitled “Recruitment and appointmigfdays down the
rules to be followed in filling vacancies. The nedat passage,
paragraph (g), reads as follows:

“In filling any vacancy account shall be taken,tlire following order,
of —

(1) applications from former officials whose appaients were terminated
in accordance with the provisions of article 11TFerfmination on
reduction of staff);

(2) applications for transfer;

[...]1"

The vacancy notice to which the complainant respdnon
30 March 2006 stated, inter alia, the following:

“Applications for transfer submitted by officiala the same grade will be

given prior consideration.”

These provisions must be read in conjunction witsé of Article
4.2(a)(i) of the Staff Regulations, which readpant:

“The paramount consideration in the filling of amgcancy shall be the
necessity to obtain a staff of the highest starglafdompetence, efficiency

and integrity. Due regard shall be paid to the irtgomce of maintaining a

staff selected on a wide geographical basis, rézimgnalso the need to

take into account considerations of gender and age.

Thus, the aim that the competent bodies must seelchieve in
filling any vacancy is the optimum functioning dfet Organization. If
the priorities established in Article 4.2(g) jeogiae the achievement
of this primary aim, they cannot be taken into arto

7. Circular No. 479, series 6, to which the complatnafers,
ceased to have effect on 31 December 2005. It masfore no longer
applicable on 22 March 2006 when the vacancy ndticerhich he
responded was issued and, in the circumstancdseafdse, it clearly
created no acquired rights that the complainanidceeek to enforce.
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The above-mentioned circular was replaced, frorariidry 2006,
by Circular No. 658, series 6, entitled “Mobilityolcy”, which
underscores the need for an effective mobilityqyosio that staff can
broaden “their collective knowledge and understagdif the work of
the Organization as a whole” and for the Officebable to deploy
staff “when and where their competencies are mested”. It recalls
that mobility is an important means of improving ttimeliness and
quality of services provided to constituents. Imggmaph 13 it states
that the Office should ensure, in particular, tpakority for mobility is
given to staff members who have completed theirstanf duty”,
i.e. their assignment in a particular duty station.

It is not disputed that the complainant can avaihgelf of
the mobility rules to return, as and when apprdpriato the
Organization’s headquarters. But that does natpafse, mean that he
has a right to return to headquarters to take pgréicular post without
it being determined beforehand that the post toclwhie aspires
corresponds to his skills.

8. Pursuant to paragraph 6 of Annex | to the StaffuRagns,
candidates applying for a job open to competitiarsiibe assessed by
the Assessment Centre to determine whether theysaitable for
appointment at the level of competence and respitibsito which
the job pertains. The paragraph contains an ekplafierence to
paragraph 10 of the same annex, which reads asvil|

“10.  Any external candidates shortlisted by thepoesible chief in
agreement with the Human Resources Development riepat, as well

as, where required, any internal candidate, will be invited to

participatein therelevant assessment referred toin paragraph 6 above.

Feedback on the Assessment Centre’'s evaluatioregsowill be given to

the candidate participating in the evaluation comee.” [Emphasis added.]

The complainant construes this provision to meaat thternal
candidates are exempt from the shortlisting proaedpplicable to
external candidates. The defendant argues, howthar the French
version of the provision is unclear and that refeee should be
made to the English version to clarify its meanitigharagraph 10 of
Annex | is read in conjunction with paragraph 6 awdh the

10
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Collective Agreement on a Procedure for Recruitnard Selection
concluded between the International Labour Offiod the ILO Staff
Union on 6 October 2000, it can be construed unguodbisly,
according to the Organization, as meaning thatrnatecandidates
must also undergo the shortlisting procedure aedassessed by the
Assessment Centre only if they are shortlisted.

This literal interpretation is borne out by a pwpe and
systematic interpretation of paragraph 10.

The selection procedure envisaged in paragraphadé 18 of
Annex | to the Staff Regulations is basically desig) to achieve the
aim set out in Article 4.2(a)(i) of the Staff Regtibns. This aim, as
well as the expeditious conduct of selection praces, would be
severely undermined if all internal candidates tade automatically
shortlisted in each case and hence invited to quaate in the
Assessment Centre’s evaluation procedure, regardleshether their
qualifications and skills matched those requiradtie vacant post.

An internal candidate is entitled to be shortlisbedly if he or she
clearly meets the requirements of the post opewmotopetition. It
remains to be established whether the complainaltirito that
category.

9. As mentioned above, the Organization stated inntireute
issued in response to the complainant’s requedifaNovember 2006
that his candidature had been rejected on the dgsotirat he did not
fulfil three of the core requirements listed in thaancy notice.

10. The complainant, on the other hand, submits that he
possessed the qualifications required for appointme the post to
which he aspired.

(@) He notes that, first of all, his lack of a “Puoement
Certificate” was held against him. He points outwbver, that the
vacancy notice required candidates to hold an ashchruniversity
degree in business administration, commerce, laanother relevant
field, a requirement that he met. In its reply @wganization contends
that this argument is based on a misunderstandamgge the

11
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responsible chief was in fact referring in his m@of 17 November
2006, written in English, to the requirement of]ggicipation in [the
United Nations] certification programme for proament officials or
other similar recognized schemes”, which is onetled required
competencies listed in the vacancy notice.

The Tribunal attributes this misunderstanding te #horthand
used by the responsible chief, who simply refet@dProcurement
Certification”. This terse wording does not, howeVvead the Tribunal
to doubt the fact that this ground for rejectiontibé complainant’s
candidature referred in fact to participation ire thbove-mentioned
certification programme, which is one of the regmients listed in the
vacancy notice.

The complainant asserts in his rejoinder that eeitie nor the
successful candidate could have held the cerificatquestion since
the certification programme had not yet been imgletad. However,
the defendant produces a document as an annes w&ulitejoinder
which proves the contrary.

The complainant’s first criticism is therefore dalof merit.

(b) The complainant’s next point is that his la¢Kexperience”
in using ERP systems, particularly the IRIS system
used by the Office, was held against him. He ndiesiever, that the
list of required competencies in the vacancy notieterred to a
“knowledge” of such systems. He claims that he wall acquainted,
through his work, with ERP systems in questiontipalarly IRIS, and
that it was “unfair and unlawful” to reject his chdature on the basis
of a “criterion that had not been checked”. Theeddfint replies that
the complainant could not have been familiar whie tRIS system
because the first IRIS modules were not deployethénfield until
2005. It adds that the successful candidate —raefostaff member of
the International Telecommunication Union (ITU) adhacquired the
requisite experience in that area through his veorkimilar systems at
the ITU.

On this point the Tribunal cannot substitute itsessment for that
of the Organization, and the complainant’s secoriticism must
therefore be dismissed.

12
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(c) Lastly, reviewing his experience as a trainghe
complainant maintains that it was wrong to clainattfie had no
experience in providing training in procurement andtracting.

It has to be acknowledged that the Organizatiols fa present
a clear-cut response, either in its reply or insitsrejoinder, to this
argument. That does not suffice, however, for tmduhal to find
that the defendant abused its discretionary aughemce, as already
stated, it was already justified in rejecting themplainant’s
candidature on the grounds that he failed to meei of the
requirements listed in the vacancy notice.

The defendant adds that another reason for itcti@je of the
complainant’s candidature was the fact that majbanges have
occurred in the duties of the Senior Procuremeliitc€&f during the
12 years since the complainant left headquarters.

Under these circumstances, the Organization carmsmaccused of
having failed to undertake a sufficiently detailedestigation of the
complainant’s knowledge.

11. Lastly, the complainant objects to the fact that no
representative of the Staff Union Committee wasoived in the
selection procedure. This, he claims, is due to fd that the
guidelines envisaged in the Collective Agreementadarocedure for
Recruitment and Selection, which were supposed nsure a
transparent and objective procedure for the seleaif candidates at
the technical evaluation stage, have not been lettall. This plea is
in any case of no avail because, as stated abdowesomplainant was
not shortlisted.

DECISION
For the above reasons,
The complaint is dismissed.
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In witness of this judgment, adopted on 7 May 20@8,Seydou Ba,
President of the Tribunal, Mr Claude Rouiller, Jadgnd Mr Patrick
Frydman, Judge, sign below, as do |, Catherine EpmRegistrar.

Delivered in public in Geneva on 8 July 2009.

Seydou Ba
Claude Rouiller
Patrick Frydman
Catherine Comtet
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