Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

107th Session Judgment No. 2819

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Mr B. H. agaitis¢ European
Patent Organisation (EPO) on 14 February 2008 amwdeated on
23 April, the Organisation’s reply of 8 August, tleemplainant’s
rejoinder of 15 October 2008 and the EPO’s sumej@i of
27 January 2009;

Considering Article Il, paragraph 5, of the Statote¢he Tribunal,

Having examined the written submissions and decmbédo order
hearings, for which neither party has applied;

Considering that the facts of the case and thedplga may be
summed up as follows:

A. The complainant, a Swedish national born in 1948ned
the European Patent Office — the EPO’s secretariat1980. He was
appointed Principal Director at grade A6 in Octoli®99. Having
become the head of the Joint Cluster Computers hvias set up
in Directorate-General 1 (DG1) in October 2003, éeercised
supervision over some 300 staff members. In Jan@86b a new
Vice-President took office in DG1. As the complaitis new line
manager, the Vice-President expressed his dissetish with his
management of the Joint Cluster Computers at seveeetings
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held in 2005. By a letter dated 1 December 2005nf@med the

complainant that the possibility of transferringnhto a “grade A6
Principal Director post with special duties” wasirlge examined.
A job description of the proposed post was attacteedhe letter.

The complainant responded on 20 December, statiag tte had
not requested such transfer. He drew attention h® positive

developments in the Joint Cluster Computers overpst year and
expressed doubts as to whether the tasks set ¢l job description
for the proposed post matched those of a Principieéctor. On

22 December 2005 he was notified of the decisiomaosfer him “in

the interests of the service” to the post of PpatiDirector with

special duties, at grade A6, with effect from 1ukg 2006. In an
e-mail of 9 January 2006 the Vice-President adviakdPrincipal

Directors in DG1 of the complainant’s transfer. élglained that his
“misgivings [had grown] as regards the managemedtthe overall

performance of the [Joint] Cluster Computers”, dnat he had thus
decided to release the complainant from his datiebead of the Joint
Cluster Computers and to entrust him with speaitied within DG1.

The complainant lodged an appeal against that idecisith the
then President of the Office, who referred it te thternal Appeals
Committee. In its opinion dated 13 September 2@0&, Committee
unanimously found that the transfmr se was justified in the interests
of the Office. The majority found that the compkaitis reputation had
nevertheless been damaged, in particular becat]be fjature of [his]
duties [...] from January 2006 onwards, and the d@rdi in which he
had to carry out the tasks required to fulfil thdsgies [...] ma[de] his
activities [...] in the new post appear inferior @ndonsistent with his
official status”. The majority recommended that #twmplainant be
paid moral damages of at least 40,000 euros arignasisto duties
consistent with his grade, either in the post ahdhpal Director with
special duties or in another post. Contrary torttagority opinion, the
minority saw no reasons for considering that thegainant’s tasks
following his transfer were not of the same levgltlaose undertaken
by Principal Directors. Thus, it noted that thek&agiven to him were
of “very high level” and of “significant importante
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By a letter which he received on 26 November 200i&
complainant was informed that the President agreéth the
unanimous opinion of the Committee that the transfas fully
justified but did not endorse the opinion of thejonéy as to the
alleged damage to his reputation. In her view,agointing authority
was entitled to assign the complainant to dutieichviiffered from
his previous duties but which remained within teepe of those set
out in the job description adopted by the Admimittie Council for
grade A6 posts. She therefore rejected the appeahfmunded in its
entirety, indicating that she was willing to coreidhe possibility of
improving his administrative support “as a signgobd will”. That is
the impugned decision.

B. The complainant submits that since January 200&hdee been
employed in a post inconsistent with his grade stats. He relies on
the Tribunal's case law in contending that he wastled to be

assigned duties corresponding to the job descrniptdopted by
the Administrative Council for grade A6 posts, adiag to which

the duties of a Principal Director include “run[glna prominent

organisational unit covering several specialisedd§”, “developing

the authoritative guidelines for the unit and tgkidecisions in

particularly difficult and important cases”. Yegllbwing his transfer,

his tasks have been limited to analysing, drafemg reporting. He
no longer has any staff under his responsibility aay decision-

making authority, both of which are core elemertaracterising a
grade A6 post. The complainant notes that the tas@icated in

the job description of 1 December 2005 have newsmbassigned
to any other staff member holding grade A6 as hisher sole

responsibilities, and he submits that the Orgaiisatverstepped the
limits of the discretion it enjoys to define theska associated with a
specific post. He asserts that his duties are rsbew his grade that
the decision to transfer him constitutesda facto demotion and

amounts to a “punishment”.

The complainant views the circumstances of hissfeanand the
treatment he has received since then as a ladfiomiato his dignity.
In particular, the fact that on 9 January 2006Mlue-President sent an
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e-mail to all Principal Directors in DG1 conveyiagpersonal view of
his performance, which was neither necessary ndistantiated,
damaged his professional reputation. He adds tiealnternal Appeals
Committee failed to take into account the devamgjagffect of the
transfer on his chances of finding other employneemisistent with his
status.

The complainant asks the Tribunal to order thatassignment to
the post of Principal Director with special dutles set aside and that
he be reassigned to a post consistent with hisegré&tk claims
compensation in an amount equivalent to 50 perafenis basic salary
from 1 January 2006 until the date of his reassgmnio another post
and moral damages in the amount of 20,000 euras, 38 per cent of
his basic salary from 1 December 2007 until theedaf his
reassignment to another post. He also claims &ui@s in costs.

C. Inits reply the EPO emphasises that, accordirfyticle 12 of the
Service Regulations for Permanent Employees oftlm@pean Patent
Office, the appointing authority has wide discretto transfer staff. It
points out that the case law establishes that, vémrewnrganisation’s
interests differ from those of a staff member, the
former carry greater weight, and it argues thathim present case its
interests justified relieving the complainant of kiuties. The decision
challenged by the complainant does not constitutdisgiplinary
measure but a mere transfer against his wishesdidltnot affect
the complainant’'s salary and it was based on ctmcreasons,
particularly the fact that his overall performaritad failed to meet
expectations and that his line manager had lodtdance in him.

The Organisation indicates that, even though tmeptainant was
transferred to a different post, his duties arthatlevel of a Principal
Director and match his experience and qualificatidh notes in this
respect that the post of Principal Director withecpl duties was
allowed by the Administrative Council, and thatwias designed for
tasks other than the management of a prominenhma@#onal unit. It
also notes that the complainant remains fully erdbddin the
Principal Directorate structure, participates is ineetings and is
informed, like the other Principal Directors, of etieg agendas,

4



Judgment No. 2819

working papers and reports. Furthermore, he wasireds that
appropriate administrative support could be madailae to him
upon request and he has been assigned additiotied dince January
2008. The defendant contends that the complairemtbe considered
as a high-level consultant who has no managerggomsibilities or
formal decision-making authority but who can infige decisions and
policies.

As to the circumstances of the transfer, the ERf@estthat the
situation of the Joint Cluster Computers was thiejesit of several
meetings held with the complainant in 2005, and tha right to be
heard was duly observed. The e-mail of 9 Janua®628id not
damage the complainant’s dignity; it merely indéchtn general terms
the justification for his transfer and it was sémia restricted number
of Principal Directors in DG1.

The defendant asks the Tribunal to reject the caimght’s claims
as unfounded. Should the Tribunal nevertheless idenghat the
complainant is entitled to compensation, the EPOnits that the
amounts he claims are excessive.

D. In his rejoinder the complainant states that hesdo® question
the discretion of the appointing authority undertidde 12 of the
Service Regulations. He points out that the postd® assigned to had
been created originally for political reasons. Hargues that none
of the reasons put forward by the Organisatiorustify his transfer is
concrete or objective. On the contrary, the denistotransfer him was
based on his line manager’'s subjective and unstggp@ppraisal of
his performance. He claims that the additionalefutissigned to him
as from January 2008 were a mere alibi, and thatishconfirmed by
his line manager’s attitude in practice. He pomis$ that he has been
excluded from meetings to which all other Principalectors in DG1
were invited on a rotational basis and he disptite€ontention that he
is fully embedded in the Principal Directorate stuune.

He presses his claim for moral damages, accussliniei manager
of bad faith and abuse of authority, and he asles Thbunal to
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consider the length of the internal appeal procegdiwhich, in his
view, increased the injury he suffered.

E. In its surrejoinder the EPO maintains its posititintejects the
complainant’s accusations of bad faith and abuse aathority
and asserts that it fulfilled its obligation to reakappropriate
administrative support available. It adds that émplied with all
relevant deadlines and that the internal appeatemdings were
conducted with due diligence.

CONSIDERATIONS

1. The complainant is a senior staff member of theopean
Patent Office and has held the position of Prircipaector, at
grade A6, since 1 October 1999. He was appointeat haf the
Joint Cluster Computers when it was first set u@atober 2003 and
held that position until 31 December 2005. In tpasition, he had
supervisory and managerial responsibility for agpnately 300 staff
members. A new Vice-President took over as the taimgnt’s line
manager on 1 January 2005. Differences soon deselbptween them
and, on 1 December 2005, the Vice-President infdrihim that it was
proposed to transfer him to a vacant post as Pdhddirector with
special duties at the same grade. The letter $s¢heuluties of the post
and attached a proposed job description. The congpitireplied on
20 December stating that, as he had not askedhdéorransfer, he saw
no reason to comment extensively on the post. Hewde expressed
doubt as to “whether the listed tasks [were] attualthin the frame
of the job description for a Principal Director’elvas informed on 22
December 2005 that it had been decided to tramsfierto the vacant
post “in the interests of the service” with effécim 1 January 2006.
He has held that post ever since.

2. One other matter should be mentioned. On 9 January

2006 the Vice-President informed all Principal Bimrs within his
Directorate, by e-mail, that in the course of 2005, misgivings had
grown “in particular as regards the management #red overall
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performance of the [Joint] Cluster Computers” dmat t after “intense
discussions”, including with the Vice-President icharge of
Administration, he had “decided to release [the glanant] from his
tasks as head of the [Joint] Cluster Compute[rd]tarentrust him with
special tasks within [his] Directorate”.

3. The complainant initiated an internal appeal widspect
to the transfer decision of 22 December 2005. # dpinion of
13 September 2007, the Internal Appeals Commiti@® umanimously
of the view that the transfer decision, itself, wagally sound and
should not be quashed. A majority of the Commitiee of the view
that the duties of the post to which the complainbad been
transferred “differ[ed] to such an extent from the] duties of a
Principal Director [...] that [his] job was no lomgconsistent with his
grade”. In the result, the majority recommended tha complainant
be assigned to employment consistent with his Agigy that he be
paid at least 40,000 euros by way of moral damagestwo-thirds of
his substantiated costs, but that his appeal bmiisked in other
respects.

4. The complainant was informed by an undated leteeived
by him on 26 November 2007 that the President ef @ffice had
rejected his appeal in its entirety “for the reasput forward by the
Office during the appeal proceedings and in accweawith the
minority opinion of the Committee”. That is the @ton impugned
by the complaint by which the complainant seeks qoeshing of
the transfer decision of 22 December 2005, reassgh to a post
consistent with his A6 grade, compensation amogriin50 per cent
of his basic salary from 1 January 2006 until rigeeesd, moral
damages of 20,000 euros plus 25 per cent of badarysfrom
1 December 2007 until reassigned, and costs.

5. The complainant acknowledges in his rejoinder ttied
“decisive question” is whether his present postresponds to his
A6 grade. It is not disputed that the post does awtform to the
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definition contained in the Service Regulations ahhirelevantly
specifies as follows:

“The Officer's duties require extensive proven pasional experience
which enables him to supervise an extensive teahnior
legal/administrative field of work on the basisanf education at university
level.

[...]
The Officer runs a prominent organisational unitvering several
specialised fields or is chairman of a Board of églp

The duties primarily consist of developing the auitative guidelines for

the unit and taking decisions in particularly diffit and important cases.”
So far as concerns the definition, it is not digputhat, in his present
post, the complainant has no supervisory functieimgleed, he has no
staff at all — does not run a prominent organisaicunit, is not a
chairman of a Board of Appeal and has no formaisitme-making
authority.

6. It is also not disputed that the post presentlyupimx by
the complainant was initially created for a patticuperson in the
context of the adherence of a contracting Statet Teing so, the
fact of its existence does not warrant a concluditet there are
tasks appropriate to grade A6 that do not involag aupervisory,
managerial or decision-making functions. Moreovke, tasks that are
presently attached to the post are new tasks fateuilby the Vice-
President in the context of the complainant’s tiang hose tasks are:

“(iy The drawing up, revision and standardisatidngaidelines, internal
instructions and similar rules on the work of pa&xaminers.

(i)  The drafting of proposals for decisions on s3eite harmonisation
of DG1 activities.

(i)  The drafting of proposals for improving thduster structures, in
consultation with the Principal Directors respotesin each case.

(iv)  The revision of training programmes for nevemgts [...] and the
development of ideas for further training [...] 6tose co-operation
with DG2.

(v)  Providing support to Vice President 1.
(vi) The performance of other individual tasks.”
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7. The minority of the Internal Appeals Committee vedghe
view, and the EPO argues, that the individual tabled have been
given to him “can be considered as being of theeskavel as several
tasks which are dealt with by the existing [Pritipirector] Teams”
and are of “a very high level” and “of very sige#int importance”.
The minority also noted that the complainant pagoétes in all
Principal Director meetings and his experience,lific@ions and
hierarchical level are essential to the successso$pecial duties. The
last two considerations are not relevant to whethercomplainant's
duties are those of a grade A6 post. And the fzat his tasks are of
the same level as several tasks carried out byiPahDirector teams
does not alter the fact that he carries out norteefunctions assigned
to a grade A6 post by the Service Regulations, hareepervision, the
running of a prominent organisational unit, the elepment of
authoritative guidelines and the taking of decisiam important and
difficult cases.

8. It is well settled that a transfer decision, if af non-
disciplinary nature, “must show due regard, in bddrm and
substance, for the dignity of the official concatngarticularly by
providing him with work of the same level as thahieh he
performed in his previous post and matching hislifications”
(see Judgment 2229, under 3(a)). Given that the tasks of the
complainant involve none of the tasks specified tie Service
Regulations for a grade A6 post, it must be coreduihat the transfer
did not respect his dignity. There are two othettena that indicate a
lack of respect for the complainant’'s dignity. Eitthere is the Vice-
President’s e-mail of 9 January 2006 that was inéttesd to all other
Principal Directors in his Directorate and thatache impugned the
complainant’s ability to perform his functions asaldd of the Joint
Cluster Computers. The EPO contends that “[tlh@rimftion was
provided in a formal and delicate manner and wasricted to the
absolute minimum necessary to justify the decidaken among the
higher management of the Directorate-General”. & lveais no need to
justify the decision to the complainant's peers &mel e-mail could
only lessen his standing in their eyes. The secuatter is that the
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complainant was not provided with any staff — ne¢rea secretary.
Only in the impugned decision and, then only “asgm of goodwill”
is it said that the President was prepared to #den“the possibilities
of improving [his] administrative support”.

9. The EPO further argues, in accordance with theiopiof
the minority of the Internal Appeals Committee, ttllhe grounds
that justified the complainant’s transfer, nametthe performance
of the Joint Cluster Computers, the doubts of tfied-President] as to
how the cluster had been managed and the resulting of
confidence” also justify his placement “in a subsaly different
[...] post [...] which does not entail managemeitao prominent
organisational unit”. The argument must be rejectdddoubtedly,
the Vice-President developed a lack of confidenee ta the
complainant’s management of the Joint Cluster CderpuHowever,
the complainant had worked as Principal Directoamother unit from
1 October 1999 until October 2003 and, as the ritgjof the Internal
Appeals Committee pointed out, there had been aftete lack of
criticism, at least until October 2004, of [his]rfsemance as Principal
Director”. At the most, the evidence, including tiral evidence of the
Vice-President in the internal appeal proceediniggicates only
dissatisfaction with the complainant’s manageménhe Joint Cluster
Computers, not his inability to manage a joint tdusAs was stated by
the majority of the Internal Appeals Committee, ttlenclusion
“would require proof of more fundamental deficieex;i going beyond
the criticisms levelled by [the Vice-President]”.

10. As the transfer decision did not respect the comald’'s
dignity, the Tribunal will order that the complaitiabe reassigned,
within 28 days, to a post that satisfies the caequirement of
a grade A6 post, namely, the running of a promireganisational
unit covering several specialised fields, and ttie¢ decision of
22 December 2005 be quashed with effect from thee aéd his
reassignment to the new post.
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11. Although the complainant’s dignity has been setfipus
injured, and consistently injured over a periodhoée and a half years,
he has suffered no financial loss and his claimsémpensation and
for moral damages are excessive. The assessmemdraf damages by
the majority of the Internal Appeals Committee lsoaexcessive. The
complainant will be adequately compensated by aar@wf moral
damages in the amount of 25,000 euros. There wilab award of
costs of these proceedings and the internal agpeakedings in the
amount of 5,000 euros.

DECISION

For the above reasons,

1. The decision of the President of the Office rejagtithe
complainant’s internal appeal is set aside and déeision of
22 December 2005 is set aside with effect fromddie on which
the complainant is reassigned to a new post inrdacce with
point 2 hereof.

2. The President shall, within 28 days, reassign timeptainant to a
grade A6 post that involves the running of a pranin
organisational unit covering several specialiselil§.

3. The EPO shall pay the complainant moral damagéseiramount
of 25,000 euros and costs of these proceedingsthendhternal
appeal proceedings in the amount of 5,000 euros.

4. The complaint is otherwise dismissed.
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In witness of this judgment, adopted on 14 May 2008 Seydou Ba,
President of the Tribunal, Ms Mary G. Gaudron, Wesident, and
Ms Dolores M. Hansen, Judge, sign below, as dath€ine Comtet,
Registrar.

Delivered in public in Geneva on 8 July 2009.

Seydou Ba

Mary G. Gaudron
Dolores M. Hansen
Catherine Comtet
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