Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

Registry’s translatior
the French text alone
being authoritative.

V.B.
V.
ILO
127th Session Judgment No. 4111

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Mr I. V. B. agsi the
International Labour Organization (ILO) on 26 Aug816, the ILO’s
reply of 25 November 2016, the complainant’s rejeinof 28 February
2017 and the ILO’s surrejoinder of 31 March 2017,

Considering Articles Il, paragraph 1, and VII oétBtatute of the
Tribunal;

Having examined the written submissions and deciaedo hold
oral proceedings, for which neither party has aujli

Considering that the facts of the case may be suhupas follows:

The complainant, a former official of the Interaal Labour
Office, the secretariat of the ILO, alleges thatvims subjected to
harassment and that the investigation into higatlens of harassment
is flawed.

After Ms E., the new chief of the service in whitle complainant
worked, took up her duties in April 2012, the coampant considered
himself to have been subjected to a series of aofsstituting
harassment.

On 20 March 2013 the complainant and three ofdlleagues who
also considered themselves to have been subjexteatassment sent
a letter to the Human Resources Development DepattifHRD)
reporting the behaviour of their chief and her nasagement of the
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service. On 14 May 2013 the complainant filed &waince in which
he sought a rigorous and thorough investigation, autbsidiarily,
compensation for the injury suffered. When informed 16 May, that
an investigation was to be opened, the complaiaut his three
colleagues approved the choice of the independeastigator.

The investigation took place between 20 June ard@8ber 2013.
On 5 February 2014 the complainant received thkirfivestigation
report, which concluded that there was insufficetience to substantiate
his allegations of harassment. On 7 March the camaht forwarded
his comments on the investigation report to HRDylmch he asserted
that the investigation had not been conducted Heybbokbut that the
report nonetheless revealed institutional harassmach was wrongly
described as “mismanageménBy a letter of 22 July 2014, the Director
of HRD informed him that in view of the measureseta on the basis
of the investigation report and the conclusionthefreport concerning
him, he had decided to dismiss the complainant&s/gnce.

On 21 August 2014 the complainant filed a grievandth the
Joint Advisory Appeals Board (JAAB). He criticizéd particular the
conditions under which the investigation had beendacted and
requested the JAAB to recommend that the Directendgal set aside
the decision of 22 July 2014, with all the consemes that this
entailed, and award him compensation for the mitmadage suffered,
including for the delay occasioned by HRD. On 1iAp016 the JAAB
issued its report. It observed that the definitadfnharassment used
for the purposes of the investigation was “reast#idiut nonetheless
“arbitrary”, in the sense that, in the absencemfezise definition in the
Collective Agreement on Conflict Prevention and éetson between
the International Labour Office and the ILO Staffibh concluded in
2004, which was in force at the material time, @wd have been
preferable to use the definition contained in tH#2 Collective
Agreement on the Prevention and Resolution of Hanast-Related
Grievances, in view of the position adopted by ffebunal in
consideration 43 of Judgment 3071. Furthermore)&#8 was of the
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opinion that the investigation process and reperievgeriously flawed
and were insufficient to justify the investigatortonclusions. It
considered that the fact that some interviews legtther been recorded
nor summarized in the investigation report castotlaun the integrity
of the process and that there had been some sehousomings in the
objective establishment of the facts. Although #eAB considered
that it was not in a position to reach a conclusiarthe merits of the
harassment allegations, it found that several msatteted in the report
— such as the fact that Ms E. had been appointdtetpost of chief of
service despite being the second-ranked candidatbd post, the fact
that the disclosure of this information within thervice cast doubt on
the confidentiality of the selection procedure, tfext that the
complainant’s performance was considered insufiiciy Ms E., the
inappropriate manner in which she and the direstahe department
had raised the possibility of early retirement, fdet that Ms E. chose
a person on a short-term contract to replace hangliher absences
rather than the complainant, who had greater sgniorthe service, the
indifference and inability of the director of theghrtment to properly
manage a situation deteriorating and, also, the daanitiative on the
part of HRD — were indicative of institutional fiaig)s and could be
interpreted as constituting harassment. In viethef'significant delays”
encountered since the grievance had been filed AB8 recommended
that the Director-General set aside the contestesion and award the
complainant compensation in the amount of 2,50&SWancs for the
delay of HRD in processing his grievance and tlmesamount for the
delay occasioned by its own proceedings. It furtheommended that
he be awarded compensation in the amount of 15r8680s in respect
of the procedural flaws that it had found.

By a letter dated 3 June 2016, which constitutesitipugned
decision, the Director-General rejected all of¥AAB’s recommendations
with the exception of the recommendation to awamshmensation of
2,500 francs for the delay caused by the JAAB. dppsrt of his
decision, the Director-General indicated that steggsbeen taken upon
receipt of the grievance and that the investigatiad been conducted
in strict compliance with “professional investigati standards” and
“due process principles”.
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The complainant asks the Tribunal to set asideihgugned
decision. He also seeks redress for the delay mewt by HRD and
by the JAAB, and for the injury suffered, as recoemoled by the
JAAB.

The present complaint is one of four complaintsentty before
the Tribunal that the ILO requests be joined. T@ &sks the Tribunal
to dismiss the complaint. It states that it is fing to grant the
complainant compensation in the amount of 2,50G8¥ancs for the
delay occasioned by the JAAB”

In his rejoinder, the complainant does not objedht request for
joinder.

CONSIDERATIONS

1. The ILO requests the Tribunal to join the presarhglaint
with three other complaints against it on the gdsuthat the legal
issues raised and the relief claimed in the comidaare identical. It
recalls in this regard that the Tribunal joins cab®t raise an identical
point of law, even when the facts differ somewhatt case to case
(see Judgment 1680, consideration 2) and wherathedl background
IS not the same (see Judgment 3554, considergtion 7

However, this case law cannot be applied in thesgme case.
According to the Tribunal, the question as to whetharassment has
occurred must be determined in the light of a thghbexamination of
all the objective circumstances surrounding thentsvecomplained
of (see, for example, Judgments 4038, considerdioand 3871,
consideration 12). Since in this instance someheffacts on which
the harassment allegations are founded differ fom@ complaint to
another, the Tribunal will not join the cases.

2. The complainant submits that the investigation @sscwas
flawed, particularly for the following reasons: timvestigator refused
to hear some withesses and some of the interviewducted by the
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investigator were neither recorded nor summarindtié investigation
report. Furthermore, the adversarial principle wiatdated in that the
complainant did not have the opportunity to be rnmfed of the
arguments put forward by Ms E. and to respondemth

3. The parties do not dispute that the complainantregqdested
that a number of witnesses be heard, includingdrimer supervisor
Mr H., which was refused. The ILO maintains that ithvestigator
acted “within the margin of discretiondvailable to her to establish the
methodology of the investigation and determine Wiutthe proposed
witnesses were relevant in order to examine thieissharassment. Any
administrative decision, even when the authorigreises discretionary
power, must be based on valid grounds. In this,¢hseefusal, without
valid grounds, to hear witnesses with regard to dbmplainant’s
allegations constitutes a breach of due process plén is well founded.

4. Furthermore, the complainant contends that the radxial
principle was violated because he did not haveogportunity to read
and respond to the arguments put forward by Mshe. ifivestigator’s
position is somewhat contradictory, in that shestered that the
content of the interviews that she held with theaptainants and Ms E.
should not be disclosed to the other parties, ab disclosure would
delay the investigation because of the reactioasittwould prompt,
but that follow-up meetings would give the compéaihthe opportunity
to respond to the statements of Ms E. and to theess statements
gathered. The ILO emphasizes that prior to thesitatitaken by the
Director of HRD, a copy of the full investigatioeport was sent to the
complainant on 5 February 2014, asking for his cemtsithereon, which
he submitted on 7 March 2014. The ILO thereforeswars that in any
case the complainant was made aware, by the igaésti report, of all
elements of the interviews taken into considerakipithe investigator
in reaching her conclusions and had the opportioitgspond to them.
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In his comments to HRD concerning the investigatieport, the
complainant made a series of observations con@ethaninvestigation
and noted that during the investigation he hadhaotthe opportunity
to read and respond to the arguments put forwaMdl. The minutes
of two meetings held by the investigator with Mg &nnex 6), as well
as the latter’s detailed response to the complémaltegations, in the
form of a thirteen-page document dated 15 Septe2®ES (Annex 7),
were attached as annexes to the investigationtteploe complainant
thus had the opportunity to submit his observatianmgspect of some
of the allegations of Ms E., namely those that vattached as annexes
to the investigation report.

However, it should be noted that the annexes cardeonly two
of the four interviews held by the investigatortwitls E. and that no
minutes of the other two interviews were taken.fétsthe follow-up
meetings, during which the complainant was allegadbrmed of the
responses of Ms E. and the witness statementssuthstance of the
resultant exchanges was not recorded. Consequéngynot possible
to verify whether the complainant was correctlpmfied at this stage. In
any case, the ILO admits that only “some” elemerise communicated
to the complainant during these meetings.

It must therefore be concluded that since somé@fstatements
gathered by the investigator were neither recordedsummarized as
such in the investigation report or the annexesetbethe complainant
was unable to respond to them in the commentshéhatas invited to
submit to HRD concerning the report. Nor was he ablerify whether
the investigator, in her report, had correctly ipteted the statements
of which no minutes were taken. According to thibdinal's case law,
a complainant must have the opportunity to sestdtements gathered in
order to challenge or rectify them, if necessaryumishing evidence
(see Judgments 3065, consideration 8, and 3613idepation 12). This
did not occur in this case with regard to the uoréed statements.

The Tribunal therefore considers that, in theseuanstances, the
adversarial principle was disregarded. This pleael founded.
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5. It may be concluded from the foregoing, withoutréhbeing
any need to examine the other pleas relating toitf@vfulness of the
investigation process, that the impugned decisiaslased on a flawed
investigation report and must therefore be sekeasidcept with regard
to the award of compensation in the amount of 25@iss francs, to
which further reference is made below.

6. The JAAB, while considering that it was unable i@amine
fully the facts of the case or to reach a conclusio the merits of the
allegations of harassment, found that the investigareport had
brought to light events which pointed to institutid failings that could
be interpreted as constituting harassment in tite bf the Tribunal's
case law (Judgment 3250), a view with which themamant concurs.

The events to which the Board refers are, firsdlbfthe Director-
General’s decision to appoint Ms E. to the posthaéf of service when
she had been ranked in second place, behind Mswhid .had assumed
the role ad interim pending the outcome of the agtitipn. The fact that
the complainant had knowledge of this informatishen he had not
taken part in the competition, cast serious doabtthe confidentiality
of the process. This appointment had contributédeaonflict that had
arisen within the service. It was therefore diffidor the complainant,
who had served the greatest number of years, &pabearing, in his
beginning-of-cycle assessment interview with MinBVlay 2012, that
his performance was considered insufficient ant hieawork did not
correspond with his grade. Above all, the complairialt offended by
the manner in which Ms E. and the director of tepattment raised the
possibility of early retirement with him. Duringishmeeting, which was
held in the Delegates’ Bar, in other words in aljpyllace, Ms E. raised
her voice when giving her opinion on the complatisaperformance,
which she deemed mediocre. Moreover, Ms E. chodeeteeplaced
during her absences by a person on a short-tertracgrwhich made the
complainant feel undervalued, at a time when heolzg® to retirement.
While personal relationships in the service detated rapidly, to the
point of creating an unhealthy work environmentrelterized by a
lack of any mutual respect, trust, communicatiod aourtesy, the
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director of the department and HRD showed no iivgg and no
informal dispute resolution mechanism was set itiono

7. It is true that a long series of examples of misag@ament
and omissions that compromises the dignity andecarkjectives of a
complainant can constitute institutional harassr(s=e Judgments 3315,
consideration 22, and 3250, consideration 9). Hewedke only elements
which can be said to constitute harassment are tioosvhich there is
no reasonable explanation (see Judgments 4038demi®n 18, 3447,
consideration 9, and 2524, consideration 25).

The appointment of a chief of service cannot ielitsonstitute
harassment. The same is true of the breach ofdamntfality relating to
the ranking of candidates upon completion of tHecs®n procedure.
With regard to the evaluation by Ms E. of his parfance, the complainant
does not provide evidence that it could not reasiynbe explained.
With regard to the incident at the Delegates’ Blag, investigator and
HRD note that the choice of this location and tlzaner in which Ms E.
expressed herself were inappropriate and offerieitlee complainant.
With regard to the replacement of Ms E. during &bsences by a
person on a short-term contract, HRD recognisedstineh a practice,
while not illegal, was inappropriate. That practicel ceased after the
complainant had challenged it. As for the failufeh® director of the
department and HRD to intervene when the situationtinued to
deteriorate, this is clear from the investigatiepart and was recognized
by the JAAB. Although some of the failings or tasgness described
above are regrettable, they were not sufficierglyosis and repeated to
be characterized as institutional harassment.

Therefore, the Tribunal considers that the facteahby the JAAB
cannot be characterized as institutional harassment

Nonetheless, a properly conducted investigatiorhimigell have
uncovered other acts constituting harassment.

8. Where an investigation into a harassment compigiftund
to be flawed, the Tribunal in principle remits thatter to the organization
concerned so that a new investigation can be céedutlowever, in
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this case, in view of the considerable delay ocresd by HRD and the
JAAB, the Tribunal considers it appropriate notémit the matter to
the ILO.

Since the complainant was denied the right to lmev&arassment
grievance duly investigated, the Tribunal considerfair to redress
the moral injury so caused by ordering the Orgditimato pay him
15,000 Swiss francs in compensation.

9. Lastly, the complainant argues that HRD took amdimately
long time to process the matter.

In total, it took a little over 14 months to prosdhe grievance.
The actual investigation process was conductedgviiftook only a little
over one month from the filing of the grievance lamunch the
investigation, which lasted only slightly over fauonths, including the
summer vacation months. However, HRD took a ldtler three months
to forward the full investigation report to the qaainant and a little under
five months to notify him of its decision after edgng the complainant’s
comments. While the second delay can in part biaiegal by the fact
that HRD asked the investigator to respond to theptainant's
comments, there is no justification in the file floe first delay.

Although it must be taken into account that the planant took a
month to provide his comments and that HRD askedn¥estigator to
respond to them, which may have taken some time, Tthbunal
considers that, in view of the circumstances ofcdme, a period of nine
months between the submission of the findings efrkiestigation and
the notification of the decision of HRD is excessitdarassment cases
should be treated as quickly and efficiently assjiads, in order to
protect staff members from unnecessary suffering,atention must
also be paid to thoroughness and procedure (segméamtl 3447,
consideration 7).

The moral injury thus caused to the complainant td fairly
redressed by awarding him compensation in the ahufun000 Swiss
francs.
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10. As to the proceedings before the JAAB, they werso al
seriously delayed. Whereas the grievance wasdite?il August 2014,
the JAAB'’s report was issued on 1 April 2016. Btite JAAB and the
ILO have admitted this delay, which the Directorm@eal agreed, in the
impugned decision, to compensate in the amounBOZSwiss francs.

DECISION

For the above reasons,

1. The Director-General’s decision of 3 June 2016eisaside, save
with regard to the award to the complainant ofra sfi2,500 Swiss
francs by way of compensation for the delay in pheceedings
before the Joint Advisory Appeals Board.

2. The ILO shall pay the complainant the total amairit6,000 Swiss
francs in moral damages.

In witness of this judgment, adopted on 14 Novembets,
Mr Patrick Frydman, Vice-President of the Tribunlls Fatoumata
Diakité, Judge, and Mr Yves Kreins, Judge, sigowehs do |, DraZzen
Petrovt, Registrar.

Delivered in public in Geneva on 6 February 2019.

(Signed)

PATRICK FRYDMAN FATOUMATA DIAKITE YVESKREINS

DRAZEN PETROVIC

10



