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125th Session Judgment No. 3909

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Mr C. T. d. O. Bbainst the
Intergovernmental Organisation for Internationalrri2ge by Rail
(OTIF) on 19 April 2016 and corrected on 2 June |FX reply of
7 September, the complainant’s rejoinder of 21 Bet0c2016 and
OTIF’s surrejoinder of 30 January 2017;

Considering Article Il, paragraph 5, of the Statok¢he Tribunal;

Having examined the written submissions and decmedo hold
oral proceedings, for which neither party has auli

Considering that the facts of the case may be suhupeas follows:

The complainant challenges the non-renewal of @mpbrary
appointment.

The complainant was appointed to the post of HdatleoLegal
Service of OTIF at the grade of counsellor withkeefffrom 1 May 2013
for a renewable period of three years. At the tohlis appointment,
the Staff Regulations of 1 January 2012 were agplée In that version,
the last sentence of Article 32, paragraph 1, whastterned temporary
appointments and decisions to renew such conttaci$fer permanent
appointments or to separate staff members fromicgereontained a
reference to Article 26, which provided that coulase were appointed
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by the Administrative Committee. That sentence delsted when the
new Staff Regulations entered into force on 1 20144.

On 4 November 2014 the complainant received a wgrtatter
requesting him to make an effort to improve theliguaf his work.
On 29 April 2015 he was advised of the Secretanye®ad’s decision
not to renew his contract beyond the date of ifsrgx30 April 2016.
That decision referred explicitly to Article 32,rpgraph 1, of the 2012
version of the Staff Regulations, which provided #longer notice
period than the 2014 version.

On 29 May 2015 the complainant requested a reviévthe
decision of 29 April, arguing that the AdministketiCommittee, as the
body responsible for his appointment, had soleaiithto decide that
his appointment would not be renewed. The Secr&aneral replied on
30 June 2015. He maintained his decision not tewehe complainant’s
appointment and told him that, since neither thev@ation concerning
International Carriage by Rail nor the Staff Regalss designated the
Administrative Committee as the authority competerdeal with the
non-renewal of a temporary appointment, the apipléprovision was
Article 3, paragraph 1, of the Staff Regulationsich stipulates that
“[tihe Secretary General shall settle all mattbett tare not the reserve
of the Committee”. The longer notice period he badn granted was
intended to allow him “a more convenient timefrarmeivhich to make
his arrangements.

On 24 July 2015 the complainant lodged an appeth wie
Administrative Committee against the decisions®April and 30 June
2015, which he requested be set aside. He alststhegadoption of a
new decision renewing his contract for eight montingil 31 December
2016.

The appeal was considered on 20 January 2016 A2#ieSession
of the Administrative Committee. Having heard tlmmplainant, the
Committee dismissed the appeal, finding that tHetide of the last
sentence of Article 32, paragraph 1, meant thadéeesion not to renew
a contract of employment was now “disconnectedihftbe appointment
procedures and hence the Secretary General wasetembpo take
decisions of that kind. That is the impugned dedcisi
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The complainant filed his complaint with the Trilalion 19 April
2016, asking the Tribunal to set aside the decisioR9 April 2015,
confirmed on 30 June 2015, and the impugned dewisiod to award
him exemplary damages for moral and professiorahjirassessed at
116,860.80 Swiss francs, which is equivalent to tleuneration
that he would have received had his contract beg¢ended until
31 December 2016. He further requests that OTrdbered to disclose
a number of documents relating to his case andeterdings of the
discussions on his appeal to the Administrative Gdiee.

OTIF asks the Tribunal to dismiss the complairdoks not consider
that the complainant has suffered any injury gitleat he was re-
employed by his national government when his cahtthemployment
expired and he received the indemnities due orsémration from
service. It provides the documents that the complt#irequested and
states that the audio recordings have been erased.

CONSIDERATIONS

1. The complainant seeks the setting aside of thesidecof the
Administrative Committee of 20 January 2016 dismigsis internal
appeal.

2. In his complaint and rejoinder, the complainantuesis that
OTIF be ordered to disclose the preparatory doctiarenvn up by the
Secretary General for the members of the AdminisgaCommittee
containing his proposal for a decision on the imtéappeal, the opinion
which the external legal adviser provided to ther8mary General
following the filing of the appeal, the final miragt of the 124 Session
of the Administrative Committee and the recordinfthe discussions
on the appeal. The Tribunal considers that the tmimgnt’s request
has become moot since, save for the audio recaavhich have been
erased, the requested items have been provided.

3. In the complainant’s view, he has been denied itja 10f
defence and due process insofar as the file pegbemthe Administrative
Committee included documents which were, in hiswierelevant to
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his appeal (and in some cases untruthful), themoleose of which was
to falsify the internal appeal procedure. Thoseudments included the
warning letter which the Secretary General sehirtoon 4 November
2014, his responses to that letter and the minotethe appraisal
interview held on 26 January 2015. The complaipants out that in
the internal appeal proceedings the Administrafieenmittee only had
to determine whether the Secretary General was emnpto decide
not to renew his appointment and therefore onlyudwnts relevant to
that issue should have been submitted to it.

4. In his internal appeal of 24 July 2015 the com@atrasked
the Administrative Committee to find the decisiotaken by the
Secretary General “null and void” and, subsidiarity set them aside.
He also asked the Administrative Committee to takeew decision
“renewing the contract of employment for a term[@fjht] months,
until 31 December 2016".

Apart from the question of compliance with the oetiperiod,
the decision of the Administrative Committee impedrbefore the
Tribunal is confined to the legal issue of the &y General's
authority to take the decision not to renew the lainant’s contract.
It was on this basis that the internal appeal wasnidsed. The
Administrative Committee did not rule on the adhbitity of renewing
the complainant’s contract of employment. Therefotead no reason
to examine the documents to which the complainbjgots, and there
is nothing to indicate that it did so. The stategisons for the impugned
decision bear no relation to the documents disploydatie complainant,
who fails to show how they influenced the impugdedision.

5. The complainant alleges a further breach of hiktrig due
process caused, inter alia, by the following cirstances: the Secretary
General and the external legal adviser addressed nteeting
beforehand in his absence; the Secretary Genatalther members of
the OTIF Secretariat were present at the meetindne@fCommittee,
despite his express request that they leave tha;rttee Chairwoman
cut his oral submissions short; and, lastly, thteral legal adviser took
part in the Committee’s deliberations.
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6. The presence of the Secretary General and Seatedtaff at
the meeting of the Committee is not in itself opercriticism: it is
perfectly normal that the Secretary General, whidseisions were
being challenged, was given an opportunity to psitcase. As far as
the time allotted to the complainant is concerrnd, Organisation
points out that the Administrative Committee’s adgerallowed him
30 minutes, which he overran by far.

However, the Tribunal notes that after the inteapgdeal was filed,
the Secretary General consulted an external lebydser and took his
opinion into consideration in the preparatory doeatcontaining the
proposal for a decision drawn up for the membeth®RAdministrative
Committee. As the minutes show, the external lagaliser addressed
the Administrative Committee to endorse the Seryefaeneral’s
position at the beginning of the meeting in the ptamant’s absence,
and he went on to take part in the Committee’sbaetitions.

The external legal adviser was directly involvedhe proposal for
a decision which the Secretary General submittedigddministrative
Committee in the aim of having his decisions, whidgre the subject
of the internal appeal, confirmed. By authorisitg texternal legal
adviser to speak in support of the Secretary Gésearase, which he
had helped to develop, during the meeting of thamihkiktrative
Committee when the complainant was absent, andithoasing him
to take part in the deliberations of the body cdesng an internal
appeal against the decisions of the Secretary @ketiee Organisation
breached the right to due process (see, for examptigments 3421,
under 3, and 3648, under 10). This is particulsdgiven that when he
was heard by the Committee, the complainant dichagé any written
documents stating the position of the externallladeiser. The opinion
provided by the external legal adviser to the SacyeSeneral after the
complainant filed his internal appeal was suppbgdhe Organisation
only as an annex to its reply before the Tribunalj the preparatory
document containing the proposal for a decisiorwdraip by the
Secretary General for the members of the AdmirtisgaCommittee
was disclosed only as an annex to its surrejoinder.
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More fundamentally, the Tribunal further observes tin the instant
case, where decisions of the Secretary General be2ng challenged
before the Administrative Committee, the Secretaeneral prepared
the Committee’s decision by writing a note followsda proposal for
a decision. It is true that according to Articleparagraph 2(c), of the
Rules of Procedure of the Administrative Committdes Secretary
General is to “mak[e] written proposals, accompdriig summaries,
on the matters included on the Committee’s agendatvever, this
provision cannot be applied when the AdministraBagnmmittee hears
an appeal against a decision of the Secretary @ewrearin the present
case, since that would constitute a breach ofitji to due process.

It ensues from the foregoing that the decisiomefAdministrative
Committee of 20 January 2016 dismissing the comalais internal
appeal must be set aside.

7. In principle, given that the complainant’s interaglpeal was
not lawfully considered, the Tribunal should reriie case to the
Organisation for the Administrative Committee toet@ lawful decision.
However, the complainant’'s submissions before tit®ifal concerning
the decisions of 29 April and 30 June 2015 arergisdly confined to
two pleas, namely that the Secretary General haautiwority to take
the aforementioned decisions and that his acqugbts were breached.
Since these pleas raise only questions of lawT thminal will rule on
their merits itself for the sake of procedural emoy.

8. The complainant’s letter of appointment dated 21dd2013
states:

“Your initial appointment will be for a period dftee years, which may be

renewed (cf. Art. 32, [paragraph] 2 S[taff] R[egidas]). This appointment

will terminate automatically, without notice, on B0ril 2016 (cf. Article 47

S[taff] R[egulations]). If your appointment is no¢énewed, you will be

advised in good time.”

The decision to appoint the complainant was takgn the
Administrative Committee in accordance with thesiam of the Staff
Regulations which had been in force since 1 Jan2@iyp. Article 32,
paragraph 1, thereof, which dealt with temporarpoaptments and
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renewals, referred to Article 26, paragraph 1, Whitated that
“[tlhe First Counsellor, Counsellors and Assist@ounsellors shall be
appointed by the [Administrative] Committee on Hasis of proposals
by the Secretary General”.

9. The complainant alleges that the decision not tewehis
appointment was taken by an official who lackedhauaty. He considers
that under Article 26 of the Staff Regulations orce when he was
appointed, the Administrative Committee and notSberetary General
had the authority to decide whether to renew higraat of employment.

10. In the new Staff Regulations in force since 1 R4, the
reference to the provisions of Article 26 has beeleted and Article 3,
paragraph 1, provides: “[tlhe Secretary General skttle all matters
that are not the reserve of the Committee”. Art&le paragraph 2, of
the new Regulations specifies that, as of thenyanto force (on 1 July
2014), “the Staff Regulations of the Secretarigeddal January 2012
shall be repealed”. It does not stipulate any itemsl provisions,
exceptin respect of insurance against the findnor@ssequences of age,
disability and death.

The Secretary General correctly applied the segffilations that
were in force at the time when he took his decsidrhey therefore
came within the scope of his competence.

The plea that the Secretary General lacked auyhtwitake the
aforementioned decisions is hence unfounded.

11. The complainant accepts that the terms of appoimtroé
staff members may be amended throughout their c#rdeey hold a
permanent employment contract, but not if they ladkemporary contract,
as he did. He contends that the amendment of @i Bégulations
breached his acquired rights and that the formeiclar26, which
vested the Administrative Committee with the autlyaio make and
renew appointments, protected the Organisationisoseofficials,
ensuring a degree of independence from the Segr&aneral and
shielding them against her or his arbitrary decisimaking.
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12. As the Tribunal pointed out in Judgment 3876, abersition 7,
international organisations’ staff members are emittled to have all
the conditions of employment or retirement laid dawthe provisions
of the staff rules and regulations in force attthne of their recruitment
applied to them throughout their career and re@m@mMost of those
conditions can be altered during or after an emplmyt relationship as
a result of amendments to those provisions, iresmeof whether the
staff member’'s appointment is permanent or temporas in the
complainant’s case.

The Tribunal has consistently held that the pasii® of course
different if, having regard to the nature and intpoce of the provision
in question, the complainant has an acquired righits continued
application. However, the amendment of a provisjmverning an
official’s situation to her or his detriment constes a breach of an
acquired right only when such an amendment advwersiéécts the
balance of contractual obligations, or alters fundatal terms of
employment in consideration of which the officiatcapted an
appointment, or which subsequently induced herirortb stay on. In
order for there to be a breach of an acquired rtgetamendment to the
applicable text must therefore relate to a funddei@md essential term
of employment within the meaning of Judgment 822 (dor example,
Judgments 2089, 2682, 2986 or 3135).

In the present case, the Tribunal notes that timplzonant’s letter of
appointment stated that his appointment would tesiei automatically,
without notice, on 30 April 2016. The amendmerthefStaff Regulations
had no direct effect on the complainant’s legalaibn during his
appointment. The complainant did not have a rightenewal of his
contract of employment (see Judgment 3444, undebR)the Staff
Regulations provided for that possibility. The remloof such a
possibility would have breached his acquired rights that is not what
happened in this case. The possibility for the mtitto be renewed is
still explicitly specified in the new Regulation®nly the authority
competent to take the decision changed: while uh@e2012 Regulations
the Administrative Committee could renew an appoentt “on the basis
of proposals by the Secretary General” (see Ar€lgparagraph 1, of
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the 2012 Regulations), the 2014 Regulations glattdompetence to
the Secretary General, although they allow any stefnber to appeal
against any administrative decision of the Secye@General to the
Administrative Committee, as occurred in this cdsehe Tribunal’s

view, it can be concluded from the foregoing tha&t amendment of the
Regulations did not have an impact on a fundamamnikessential term
of employment such as to affect adversely the loalari contractual
obligations.

The plea that the complainant’s acquired rightsewmeached is
hence without merit.

13. Lastly, the complainant seeks compensation fombeal and
professional injury which he claims to have suffereorresponding to
the remuneration that he would have received haccbintract been
extended until 31 December 2016, as he requesteid mppeal to the
Administrative Committee, and amounting to 116,8606wiss francs.

As stated above, the decisions of 29 April andB®X2015 were
taken lawfully. The complainant is therefore notiteed to material
damages for the non-renewal of his temporary contfeemployment.

However, the Tribunal considers that it is appraterto award the
complainant the sum of 10,000 Swiss francs in mdaahages for the
flaws noted under consideration 6, above, affediegexamination of
his internal appeal.

14. As the complainant succeeds in part, he is alsitlezhto
costs, which the Tribunal sets at 1,000 Swiss 8anc

DECISION

For the above reasons,

1. The decision of the Administrative Committee ofhuary 2016
dismissing the complainant’s internal appeal isaséle.

2. OTIF shall pay the complainant moral damages inatineunt of
10,000 Swiss francs.
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3. It shall also pay him costs in the amount of 1,800ss francs.

4. All other claims are dismissed.

In witness of this judgment, adopted on 13 Novembet7,
Mr Patrick Frydman, Vice-President of the Tribunls Fatoumata
Diakité, Judge, and Mr Yves Kreins, Judge, sigowehs do |, DraZzen
Petrovt, Registrar.

Delivered in public in Geneva on 24 January 2018.

(Signed)

PATRICK FRYDMAN FATOUMATA DIAKITE YVESKREINS

DRAZEN PETROVIC
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