Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

H. (No. 4), T. (No. 4), M. (No. 2),
R. (No. 8) and S. (No. 3)

V.
EPO

120th Session Judgment No. 3522

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaints filed by Mr W. H. H. ghfourth),
Mr D. T. (his fourth), Mr W. M. (his second), Mr IR. (his eighth)
and Mr D. M. S. (his third) against the EuropeateRaOrganisation
(EPO) on 28 February 2011 and corrected on 13 Apel EPO’s reply
dated 26 July, the complainants’ rejoinder of 8 ésigand the EPO’s
surrejoinder of 14 November 2011,

Considering Article 1, paragraph 5, of the Statotéhe Tribunal,
and Article 13 of its Rules;

Considering the applications to intervene filed g D. H. on
10 August 2011, and by Mr P. T.,, Mr I. T. and Mr B&. K. on
24 August 2011, and the EPO’s comments thereort dd&ptember
2011,

Considering the applications to intervene filedthg following
interveners on 30 September 2011 and correcte® @ctber 2011:

[LIST OMITTED]
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Considering the applications to intervene filedthg following
interveners on 14 October 2011, and the EPQO’s cartsrtbereon of
14 November 2011:

[LIST OMITTED]

Having examined the written submissions and deciaedo hold
oral proceedings, for which none of the partiesdadied;

Considering that the facts of the case may be suhupas follows:

The complainants are permanent employees of thepEan Patent
Office, the secretariat of the EPO.

Circular No. 286 of May 2005 (hereinafter “the Cilar”) on the
protection of the dignity of staff was issued teyent behaviour which
negatively affected the dignity of those workingoatfor the Office
and to provide a means of dealing with problemsukhthey occur.
Thus, it provided for a formal procedure of setégrof harassment-
related grievances if the informal resolution wasuccessful.

By a letter of 5 April 2007 the Chairman of the @ah Staff
Committee (CSC) informed the President of the @fficat a recent
staff survey had revealed that the incidence o&ssment was still
high and that the application of the Circular haekr plagued by
a number of problems, including unacceptable delayd external
interference in the procedure. The Administratiomd athe staff
representatives were aware of the problem and derable work
had been done. He nevertheless expressed his nenegr the
Administration’s failure to react to the report paged by the
Ombudsmen Contact Persons (hereinafter “OCPs")chwiricluded
detailed recommendations by the Ombudsmen for theegsary
improvements in the procedure set out in Circukde. asked him
to react and suggested that the Ombudsmen be dffefeulti-year
contract” to strengthen their independence.

The President acknowledged on 3 May 2007 that ther® an
urgent need for revision of Circular No. 286. Helicated that he
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would consult the General Advisory Committee (GAIQJing its next
meeting in June as to the possibility of suspentiregCircular. Thus,
on 10 May, he forwarded a document to the GAC fanion and an
exchange of communications ensued because the n@raiof the
CSC, who agreed that the Circular had to be reyisedsidered that
the proposed suspension of the Circular would @omsta breach of
the staff's acquired rights.

The Munich Staff Committee published a communiqug o
24 May 2007 advising staff who might be consideringiating
the formal procedure set out in Article 9 of CimuNo. 286 to do so
before 5 June 2007. The following day the Presidsaed Communiqué
No. 23 informing staff that, in the interests o ttmooth functioning
of the Office, he had decided to provisionally srgpwith immediate
effect the application of the Circular pending el decision to be
taken after having received the GAC's opinion. Higled that the
Munich Staff Committee’s initiative was highly regmable and its
consequences could not be accepted. He neverthatkaswledged
that the Circular had a number of defects andttieae was an urgent
need to ensure that the problems that had arisgedrlly regarding
confidentiality) did not persist during the timegqoired to revise it.
He added that the President-elect was resolveevisea or replace the
Circular by the end of the year.

The GAC met in early June 2007 and subsequentlyetssa
divided opinion on the proposal to suspend theutarc The members
appointed by the President agreed in principlehe guspension of
the Circular but suggested that the procedure dagarinformal
resolution of conflict be maintained, as it workedll. The members
appointed by the Staff Committee stated that thesewot in a position
to give an opinion because the necessary informatoassess the
situation had been deliberately withheld from them.

In Communiqué No. 24 of 26 June 2007 the Presiodatmed
staff that he had decided to suspend definitivieéy formal procedure
set out in the Circular and provided reasons ferdeicision.

On 11 July 2007 the Chairman of the CSC wrote o nbw
President expressing concerns about the legalctimmeafforded to staff
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following the decision to suspend definitively th@ircular. He
questioned the rationale for suspending that Gircul haste by an
outgoing President, in particular given that it wage for revision
anyway. He added that the President’s decision lynegsforced the
staff's impression that the suspension was motivate the desire to
protect certain influential staff members from ipeledent judgement by
Ombudsmen. He asked the President to repeal fhgdlilsuspension
promulgated” by the previous President and to takasures to ensure
that the Circular was amended.

In August 2007 Mr H.s, Mr R. and Mr S., acting eir capacity
as members of the GAC, requested the President itbdraw
Communigués Nos. 23 and 24 and to “reinstate Girc[Nlo.] 286
with retroactive effect to 25 May 2007". They akegthat the GAC
had not been properly consulted before the Comnudsigwere
issued. In August 2008 Mr T. and Mr M. also ingidtinternal appeal
proceedings but merely requested the President tthdraw
Communigué No. 24. Mr M. indicated that he wasnactin his
capacity as a member of the Berlin Staff CommitiEee President
rejected these requests for review and referredntitéer to the Internal
Appeals Committee (IAC) for opinion.

Before issuing its opinion of 4 November 2010 tA€ lheard the
complainants or their representatives. It unanityouscommended
that the President acknowledge the unlawfulnes€amhmuniqués
Nos. 23 and 24, and that the Office inform staif,ai Presidential
Communiqué to be issued by 1 January 2011 at test)ahat the
decision to suspend the Circular announced in fbeeanentioned
Communigués had been deemed unlawful. It also remded that a
proposal for a legal framework for handling forrdanity complaints
be submitted to the GAC without delay so that tfeentework could
enter into force by 1 April 2011 at the latest, d#mat the complainants
be awarded costs and moral damages for the prejutiey had
suffered as GAC members or staff representatives fan undue
delay.

On 26 January 2011 the Director of Regulations @ménge
Management wrote to Mr H. indicating that the Riest
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acknowledged the unlawfulness of Communiqués N@sard 24,

which had led to the suspension of the Circular.ddded that the
Office would replace the Circular with a revisedyde framework

as soon as possible but that, given the importafdbe matter, the
Office could not commit itself to implement the neystem within a
fixed deadline. In any event, the staff would b®imed accordingly
as soon as possible. He explained that until the syestem entered
into force the Office would continue working withsi external

ombudsmen and deal with formal harassment claine aase-by-case
basis. The President also decided to depart fremhA’s unanimous
recommendation concerning moral damages on thendrthat the

award of moral damages was not justified since ad faith on

the part of the Office had been established. Howeslee agreed with
the majority’s recommendation to award the comalaia 1,000 euros
for undue delay. She also agreed to reimburse dsts dncurred

during the internal appeal proceedings to a reddertent and upon
evidence. Each complainant impugns a decision alétuary 2011,
but the complainants indicate that they have conicabed to the

Tribunal only the letter sent to Mr H. because teger they all

received was worded in identical terms.

On 1 February 2011 the Vice-President of Direcesf@éneral 4
notified staff that the President had acknowledtes unlawfulness
of the suspension of the Circular and that discmssivere on-going
with the Staff Committee concerning a new propésdle submitted
to the GAC at the earliest possible opportunity. adieled that, until
a new Circular was issued, the EPO would continaeking with
external Ombudsmen on a case-by-case basis asbadhvisaged in
Communiqué No. 24.

On 28 February the complainants filed their conmatawith the
Tribunal asking the Tribunal to set aside the dexi®f 26 January
2011 rejecting their appeals and to award them haamages and
costs. They also seek the quashing of Communiqués 28 and 24,
and the “[r]eintroduction in its entirety” of tharCular with retroactive
effect from 25 May 2007.
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The EPO asks the Tribunal to dismiss the compldited by
Mr M. and Mr T. as irreceivable insofar as theyldmge Communiqué
No. 23, which they did not contest in the interappeal proceedings.
It also asks the Tribunal to dismiss all the conmia
as unfounded in their entirety. The EPO objectsh® applications
to intervene filed by some interveners on the gdotivat they have
not demonstrated that they were in a similar dibnato that of the
complainants. It submits that only the applicatibtmsntervene filed
by interveners who were representatives of thef Safnmittee should
be deemed receivable. Those who were neither mesnabehe GAC
nor representatives of the Staff Committee are diffarent situation
than the complainants and their applications shihvdckefore be rejected
as irreceivable.

CONSIDERATIONS

1. In May 2005, Circular No. 286 was published. It cemed
the protection of the dignity of staff of the Eueagm Patent Office
and, amongst other things, provided guidelinesttier protection of
the dignity of staff and mechanisms for the infornaad formal
resolution of harassment-related grievances. Thieleines were
expressed to enter into force on 1 June 2005. OM&p 2007, the
President issued Communiqué No. 23 advising thet &pplication of
Circular No 286 [was] being provisionally suspendexdfrom today,
25 May 2007”. On 26 June 2007 a further communigaé issued
(No. 24) advising that the provisional suspensibithe Circular was
final.

In the proceedings before the Tribunal there ate domplainants.
As their complaints raise the same issues of fadtlaw and seek the
same redress, it is convenient that they be joioeidrm the subject
of a single judgment. At the relevant time, thrégehe complainants
(Mr H., Mr R. and Mr S.) were members of the GAGother (Mr T.)
was a member of the staff Local Advisory CommitteeBerlin and
the last (Mr M.) was the Chairman of the Berlin fS@ommittee.
While there is an issue in these proceedings albat precisely each
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of the complainants challenged in the internal afmpdefore they
filed their complaints in this Tribunal, the comiplants challenge
before the Tribunal both Communiqués and seek, dy of relief, the

retroactive reintroduction of the Circular. Havinggard to the
Tribunal’s ultimate conclusion in these proceedjngs unnecessary
to deal with a point raised by the EPO, namely twed of the

complainants could not challenge Communiqué Nob@&ause they
had not done so in the internal appeal.

2. ltis, at this point, convenient to focus on theoramendations
of the IAC in the internal appeals and the resparigbe Director of
Regulations and Change Management on behalf oPthsident to
those recommendations in a letter dated 26 Jar2@ky. That letter
contains the decision impugned in these proceethefgse the Tribunal.

Except as to one recommendation, the decision @flAlC was
unanimous. It made nine recommendations. The Wuss that the
decisions to suspend the Circular (announced ih B@mmuniqués
Nos. 23 and 24) be declared unlawful. The secorsltirat a proposal
for a legal framework for handling formal dignityoraplaints be
submitted to the GAC without delay, so that thenfeavork should enter
it into force by 1 April 2011 at the latest. In nrakthis recommendation
the IAC expressly rejected a claim that the two wamiqués should
be retrospectively annulled with the effect of amddically reinstating
the Circular. The third was, in substance, thatdtadf be informed
by Presidential Communiqué of the two matters josntioned
(including the structure of the legal frameworkheTfourth was that
Messrs H., R. and S. (and another) be awarded &@8 emoral
damages for the infringement of their right as fstapresentatives
which resulted from Communiqué No. 23 and a furth@® euros
damages for the additional infringement of thejhts to consultation
“of the GAC”. The fifth recommendation was to thense effect in
relation to Communiqué No. 24. The sixth recomméondaconcerned
the payment of moral damages to an individual naeblived in these
proceedings before the Tribunal. The seventh wasNfessrs T. and
M. (and another) be awarded moral damages of k06865 each for
the infringement of their rights as staff repreagwes which resulted in
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Communigué No. 24. The eighth recommendation was ¢ach of
the complainants (and others) be awarded reasonabts. The ninth
recommendation, on which the IAC members were ddvith their
opinion, was that the complainants (and others)alarded moral
damages of 1,000 euros for the undue length optbeeedings. The
minority thought that the sum should be 2,000 euros

3. In the impugned decision, the President acknowlgédbat
Communigués Nos. 23 and 24 were unlawful. He aedefite first
part of the second recommendation but was not pedga commit to
a timeframe. He accepted that the complainants esmtided to costs
but was not prepared to award moral damages exdgdptrespect to
undue delay in the proceedings, for which each d¢aimgnt was
awarded 1,000 euros. He thought moral damages me¢rjestified as
there had been no bad faith and there was a “irificemedy” if a
note was sent to all staff acknowledging the “pdure’s illegality”.

In these proceedings before the Tribunal each caingoht seeks
the quashing of Communiqués Nos. 23 and 24, theadive
reintroduction of the Circular effective 25 May 208nd the “[g]uashing
of the President's decision dated 26.01.2011 fnadljecting the
appeals”. They also seek moral damages and costs.

4. As noted earlier, the President acknowledged indtier of
26 January 2011 that the two communiqués were dinlaand the
EPO did not retreat from this position in its replysurrejoinder. The
foundation of the conclusion of the IAC, acceptadtite President,
that the decisions reflected in both communiquésewmlawful was
that they were made without appropriate consuhatiith the GAC.
The legal consequences of a failure to consult gindlar situation
were considered by the Tribunal in Judgment 148&tTcase also
involved the EPO and Article 38 of the Service Ratjons, which
imposed an obligation to consult in the ordinarurse. That Article
was the provision the EPO failed to comply withthe present case.

The proceedings leading to Judgment 1488 concerthed
introduction of a new system of granting pointsetcaminers for
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processing particular types of patent applicatiemshat Judgment the
Tribunal said (at consideration 10):
“Article 38(3) [of the Service Regulations] doeg mgerfere with the

President’s exercise of his decision-making autihdout seeks to ensure that
the proposal shall go through a formal process lichvthe staff have a
right to be consulted through the General AdvisBgmmittee. Indeed it
makes for good relations between staff and admatien not just to
empower but to require that body, set up undeiSimwice Regulations to
represent both sides, to give ‘a reasoned opinibrdoes not matter that
management may have consulted the staff on theeculnj other ways.
What was lacking in this case was what Article 38€&jyuired: the formal
consultation of the General Advisory Committee amel gubmission of its
reasoned opinion before the decision was made.”

The Tribunal concluded (at consideration 12):

“The conclusion is that the impugned decision wadania breach

of the rules and must be set aside: the systenoiotpthat was in force

before holds good.”

Two things can be noted about this passage. Taeidirthat the
Tribunal took the approach that once the breadhefules requiring
consultation was established then it followed thatimpugned decision
should be set aside. The Tribunal has said thaitaé to adhere to the
requirements of Article 38(3) is an error of lawattkitiates the decision
(see Judgment 3291, consideration 7). The secosdaw@nclusion
that the setting aside of the decision introducngew points system
had the effect, without more, of reinstating thd system which the
new system replaced.

5. In the Tribunal’s opinion, the same approach anttlusion
should be adopted in the present matter. If itdoejpted, as it has been
in the present case, that the decisions suspeXiditiglly temporarily
and later permanently) the operation of the Circware unlawful,
then the consequences of that unlawful decisionimgakhould not
be avoided by a discretionary decision not to se&teathe unlawful
decisions. That is particularly so if the questibruinlawfulness has been
raised in judicial proceedings. Otherwise there l[d/de an appearance
that the Tribunal condoned unlawful conduct invadvinon-observance
of important procedural requirements in staff ragjohs.
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One matter of detail should be noted. The IAC revemded that
the staff should be informed by Presidential Comicqué that the
decisions suspending the Circular were unlawful #rad it be done
by 1 January 2011. While this message was, in ¢aciyeyed to staff,
it was not by the mechanism recommended by thern8iCwithin the
timeframe specified. The complainants say, colyeoth reasons were
given why the President deviated from this reconuaéion. However
nothing of substance, in the Tribunal's opiniorrngaion the question
of how the staff were advised of this conclusionl #me time-frame
within which they were.

6. While the complainants’ challenge to the decisian t
suspend the Circular has been successful, the egomapts, as staff
representatives, are not entitled to moral daméges Judgment 3258,
consideration 5). However, they are entitled toirttemsts of the
proceedings in the Tribunal. But as each complentepetitive of
all the others, only one sum by way of costs shdwddawarded,
collectively to the five complainants.

7. A large number of applications to intervene weredea
Most of these applications were opposed by the BRGhe footing
that the applicants were not staff representatwvebstherefore not in a
similar factual and legal position as the complateaThis is correct.
Eight of the applications to intervene were notaggd on the basis
that the interveners were staff representative® Thbunal allows
these applications to intervene.

DECISION

For the above reasons,

1. The decisions to suspend Circular No. 286 embodied
Communiqués Nos. 23 and 24 are set aside.

2. The EPO shall pay the complainants one amounteanstim of
2,000 euros by way of costs.
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3. The complaints are otherwise dismissed.

4. The applications to intervene filed by Mr B., Ms, Nis K., Mr
P.,MrS., MrS., Ms S. and Mr T. are allowed.

5. The remaining applications to intervene are diseuss

In witness of this judgment, adopted on 7 May 20d6Giuseppe
Barbagallo, President of the Tribunal, Mr Patrickdman, Judge, and
Mr Michael F. Moore, Judge, sign below, as do ladan Petroy
Registrar.

Delivered in public in Geneva on 30 June 2015.

GIUSEPPEBARBAGALLO

PATRICK FRYDMAN
MICHAEL F. MOORE

DRAZEN PETROVIC
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