Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

119th Session Judgment No. 3427

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaints filed by Mr I. H. T. glseventeenth),
Mr H. G. (his second), Mr A. C. K. (his fifth), MP. O. A. T.
(his sixth) and others — whose names are listeddrannex appended
to the Judgment — against the European Patent Bgagimm (EPO) on
7 March 2011 and corrected up to 1 September 2821EPO’s reply
of 16 December 2011, the complainants’ rejoindefl@fApril 2012
and the EPO'’s surrejoinder dated 17 July 2012;

Considering the complaints filed by Mr D. d. I. (his third) and
Mr W. M. (his third) on 7 March 2011, the EPO’s Ikepf 16
December 2011, supplemented on 18 January 2012pthplainants’
rejoinder dated 17 April 2012 and the EPO’s suimeier of 24 July
2012;

Considering the complaints filed by Mr J. A. S
(his  ninth), ™Mr E. C. D. (his seventh), Mr P.
De M. (his second), Mr G. D. (his third), Mr R. W®. (his third), Ms E.
H. (her seventeenth), Ms A. D. E. H. (her secohMf)P. M., Mr L. P.
(his seventh), Ms O. S. (her second) and Mr D. Aagainst the EPO
on 16 February 2011 and corrected on 28 MarchzB@’s reply of 16
December 2011, the complainants’ rejoinder of 13ilAp012, the
EPO’s surrejoinder of 20 July, the complainants’ditaohal
submissions of 19 August 2012 and the EPO’s latfet6 January
2013 informing the Registrar that it did not wishstubmit comments
on the additional submissions;
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Considering the applications to intervene in T. (N@), G. (No.
2), Ka. (No. 5), T. (No. 6) and others, filed by BsA.-M., Mr E. A,,
Mr F. A, MrK. B.,, Mr M. B.,, Mr C. B., Mr S. F. BMs R. B., Ms C.
C,MsN.C.,, MrM.C.,,MrF.D.,MsC.delaT.s\W. D., MrC. F.,
MrR. G.,, MrD. G,, Ms H. G.,, Mr P. G., Mr W. B. HMr |. M. H.,
Mr D. H., Mr S. H., Mr J. J., Mr N. C. J., Mr A. KMr E. K., Mr G.
K., MrD. K., MrL. L., Mrl. M. M., Mr A. M., Ms J M., Ms U. M.-
MrT. M., Mr M. O., Ms G. P., Mr N. P., Mr W. P., MG. P., Mr R.
P, MrM. P, MrX. R, Mr M. R,, Ms S. R., Ms Y..RMis M. R., Mr
B.R,MrG.S.,,MsB.S.,, MrM.S., MrS. S,, MrP, MrG. v.d. S,,
Mr S.-U. v. W., Mr J. W. and Mr W. W. in mid-2014nd the EPQO'’s
comments thereon of 26 November 2013;

Considering Articles Il, paragraph 5, and VII oétBtatute of the
Tribunal;

Having examined the written submissions;

Considering that the facts of the cases the pleadings may be
summed up as follows:

A. These complaints stem from a series of decisiokentdy the
Administrative Council concerning pension issugse Tomplainants
are serving or retired employees of the EuropeaenP®ffice — the
secretariat of the EPO — who joined prior to 1 3anw2009. One
complainant is the widow of a deceased employee.

On 29 June 2007 the Administrative Council adopdedision
CA/D 25/07 which deleted, with effect from 1 Janua2009,
Implementing Rule 42/6 to the Pension Scheme Rtguoa and
thus put an end to the Member States’ obligatiomeimburse the
tax adjustment paid to EPO pensioners. Also on @8e J2007,
the Administrative Council adopted decision CA/DQA according
to which Article 42 of the Pension Scheme Reguteti@nd its
Implementing Rules would not apply to employeesij@ the EPO
on or after 1 January 2009. The decision did nétcafthe rights
of pensioners or employees who served within theD Hiefore
1 January 2009.
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On 21 October 2008 the Administrative Council addpseveral
other decisions concerning the pension of EPO’s leyeps, all
of which entered into force on 1 January 2009. 8leni CA/D 12/08
introduced the new Pension Scheme Regulationstaimhplementing
Rules thereto applicable to employees taking upr thaties on
or after 1 January 2009. Decision CA/D 13/08 medifArticle 65 of
the Service Regulations for Permanent Employeeghef Office
by providing that employees shall participate isakary savings plan.
Decision CA/D 14/08 superseded Article 42 of thexdfen Scheme
Regulations and Implementing Rules 42/1 to 42/7ceaming tax
adjustment. It provided that pensioners who hadrtakp their duties
with the EPO before 1 January 2009 would be edtitte lump-sum
payments as partial compensation for the naticaaldvied on their
pensions in the Member States of the EPO undemomadtitax
legislation in force there. Decision CA/D 17/08 aded the
provisions of the Service Regulations and ImpleimgnRules and
the Pension Scheme Regulations to reflect the ledtedent of
the new pension scheme and the salary savings Blardecision
CA/D 18/08 the Administrative Council amended thpe@men
contract concerning the appointment and terms gbl@yment of
Vice-Presidents, and that concerning Principal @oes and amended
the conditions of employment of contract staff. Appmately
3,600 employees challenged all or some of thesesidas between
December 2008 and March 2009 with the PresidenthefOffice
and/or the Chairman of the Administrative CounicilFebruary 2009
they were informed that the President consideradttie Administrative
Council was competent to deal with the appealsnagdine Council’'s
decision and that the President would thereforepgse to the
Administrative Council, at its next session in Mgrthat it refer the
appeals to its Appeals Committee. The Administeati€ouncil
decided to refer the appeals to its Appeals Coremiéxcept insofar
as the appeals concerned decision CA/D 14/08. ht tespect
the Administrative Council accepted to modify theording of
the contested Article 1 of decision CA/D 14/08 aquested by the
appellants Consequently, in June 2009, the Administrative @tdun
adopted decision CA/D 15/09 which revised decisti#dD 14/08, in
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particular its Article 1, so as to allow survivarsbeneficiaries to be
entitled to the lump-sum payment.

In its opinion of 6 October 2010 the Appeals Conbeeit of
the Administrative Council examined the appeals/1IB9) filed
against decisions CA/D 12/08, 13/08, 14/08, 17/08 48/08 It
recommended that the appeals relating to decisidfD@8/08 be
dismissed, but that the appeals be allowed insafathey concerned
decisions CA/D 12/08, CA/D 13/08, CA/D 14/08 and/DA7/08.

On 26 October 2010 the Administrative Council addptiecision
CA/D 15/10, which amended the specimen contracteaing the
appointment and terms of employment of Vice-Pragglef the EPO
with respect to their pension rights and the inticithn of the new
pension scheme. On 11 November 2010 Mr d. |. €dfén internal
appeal with the Chairman of the Administrative Cglicontesting
decision CA/D 15/10. Having received no decisiohat respectVir
d. I. T. considers that his appeal was implicitBjected and he
impugns the implied rejection before the Tribun®r M. also
impugns decision CA/D 15/10

On 14 December 2010, the Administrative Councilidiestt to
reject appeals 1A/1/09 as inadmissible and unfodnole substantive
grounds, except for the claim relating to a flawedsultation procedure
In its view, the appeals were irreceivable giveattthe appellants
challenged decisions of a general nature, which rdit adversely
affect them as individuals. It drew attention tagiment 2953 in which
the Tribunal held that the complaint filed by affstepresentative
against the new pension scheme and the salarygsayilan was
manifestly irreceivable because the complainantugned a decision
of general application and not an individual derisiThe Administrative
Council considered that the General Advisory Coramit(GAC)
was not properly consulted with respect to decsi@A/D 12/08,
CA/D 13/08, CA/D 14/08 and CA/D 17/08 and therefenandated
the President of the Office to come back to the iistrative Council
as soon as possible with a new set of documentr agitoper
consultation of the GAC. However, it authorised tReesident to
continue to apply these decisions until the finacidions were
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adopted. That decision is impugned by all the campihts. Messrs
d. I. T. and M. also impugn decision CA/D 25/07 withe
Administrative Council adopted on 29 June 2007.

B. Some of the complainants indicate that they aférsjaresentatives
and that they filed their complaints in their indwal capacity and/or
in their capacity as staff representatives. Mr Tdicates that
he is chairman of the Staff Committee and thatshacting on behalf
of “all affected employees, both new employees @lddemployees”,
as well as on his own behalf.

On the merits, the complainants make numerous altBts.

In particular they claim that the new pension sobeand the salary
savings plan violate their employment contracts aoguired rights.
They also allege unequal treatment and violatiothef Noblemaire
principle. Some complainants argue that decisiofDCE8/08 introduced
more favourable pension provisions for Vice-Presisend Principal
Directors. They allege conflict of interests on et of a consultant
that was hired by the President of the EPO to adeis the pension
reform.

According to the complainants, the contested adstrative
decisions are procedurally flawed as the GAC wapraperly consulted
as required under Article 38 of the Service Regmuiat They contest
the Administrative Council’'s decision of 14 DecemB610 to mandate
the President of the Office to organise a propesuitation of the GAC
without suspending the contested decisions, whicttuded de facto
that the consultation procedure could make anyeuiffce as to the
content of the contested decisions. They submitttiexe is no point
in having a consultation procedure if the outcorhéhe consultation
is a foregone conclusion.

The complainants allege procedural flaws in therimdl appeal
proceedings, arguing that the Administrative Colufadied to “respect
or properly consider” the recommendations of thpdgls Committee
when making its final decision on the appeal. Thgplain that they
have received only a summary of the decision ofAtleinistrative
Council of 14 December 2010, which did not indicatedetail the
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reasons for its decision. They were not heard leyAtministrative

Council before it decided to reject the Appeals G@Guitee’s

recommendation, which constitutes breach of dueqs® They also
allege violation of the European Union (EU) Direeti41/2003/EC.

Mr T. contends that he suffered health problems assult of
pursuing the internal appeal, in particular becaesavas not allowed
time off by his supervisor to prepare the submissio relation to the
appeal he filed as a leading appellant for thousantl other
employees, and he therefore claims additional nadaaiages.

The complainants in the A. S. case submit that sitts
CA/D 12/08, 13/08, and 17/08 were taken on thesbatidecisions
CA/D 18/07 and 25/07 and they therefore also corttesse earlier
decisions. In their view, decisions CA/D 18/07 &%l07 are flawed
because they were taken ultra vires, for an imprapetive and
because relevant information was not taken intcsiciemation. They
also submit that the GAC was not properly consujpeidr to the
adoption of the decisions. Messrs de la T. and I8b aontest the
validity of decision CA/D 25/07. In addition, thepntest the validity
of decision CA/D 15/10, explaining that it “re-eted’ a provision
that was in decision CA/D 18/08 concerning the man®f Vice-
Presidents. Decision CA/D 15/10 was adopted putstmaa flaw in
the procedure of the GAC and the request to rertedy

In the T. case the complainants ask the Tribunalatmul
decisions CA/D 12/08, 13/08, 14/08, 17/08 and 18Al&rnatively,
they ask the Tribunal to send back the “impugnecisitens” to the
EPO for reconsideration in light of the Tribunaligings upon the
legal issues raised in this case, in which casié staployed on or
after 1 January 2009 should be placed back inlthpension scheme
until a new pension system is introduced “by cohseith staff and
their representatives”. They also ask the Tribto@ward them moral
damages and costs. Ms B.-F. makes an additionah elbeging that
she suffered further losses pursuant to the adtratiiee decisions as
she has been in receipt of a widow’s pension frieenEPO since 2002
when her husband died.
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Messrs d. |. T. and M. ask the Tribunal to annutisiens
CA/D12/08, CA/D 13/08, CA/D 14/08, CA/D 17/08 andMD 18/08,
CA/D 25/07 and CA/D 15/10. Alternatively, they asle Tribunal to
order the EPO to send back the impugned decisiatie tAdministrative
Council for reconsideration in light of the Tribuitsarulings. The also
seek moral and punitive damages and costs. Iniaddibey claim that
if there is any doubt as to the applicability of Bective 41/2003/EC,
the Appeals Committee of the Administrative Coushibuld recommend
to the Council that the Tribunal be urged to subimé matter to the
European Court of Justice (ECJ).

In the A. S. case, the complainants ask the Tribtmguash the
impugned decision of 14 December 2012, to abolishnew Pension
Scheme and to order that employees who have taker will take
up their duties on or after 1 January 2009 be mssdigo the “old
pension scheme” (100 per cent defined benefitd)siBiarily, they ask
the Tribunal to quash the impugned decision andistbdhe new
Pension Scheme until a “lawful and equitable nensg: scheme is
introduced”, in which case the new system wouldhyapply to staff
recruited after its introduction or only until sutime as the “tender
for the provision of service is rerun”, in whichseasuch new Pension
Scheme shall be applicable only to staff recruéédr the result and
implementation of the procurement exercise. Theyp aeek moral
and/or punitive damages together with costs. Theyér request that
the scope of Article 10 of the new Pension ScheraguRitions be
clarified to make it clear that the most favourabéading should
apply to staff. In addition, they claim that if tkels any doubt about
the applicability of EU Directive 41/2003/EC, th@peals Committee
of the Administrative Council should recommend lile Council that
the Tribunal be urged to submit the matter to t6d.E

C. In its reply on the T. case, the EPO submits tlmahes 434
complaints are manifestly irreceivable for failuce exhaust internal
means of redress as the complainants did not filsnternal appeal.
Other complaints are partially irreceivable becatime complainants
filed an internal appeal only against decision CA4208, and with
respect to that decision their complaints are traged as they did
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not contest the Administrative Council’'s decisignMarch 2009 to

partially allow their initial appeals and modifyethvording of decision
CA/D 14/08; in any event decision CA/D 15/09 maetifithe contested
Article of decision CA/D 14/08.

The EPO submits that the complainants challengésides of
a general nature that are subject to individuallémentation, which
are not appealable decisions within the meaningrt€le 107(1) of
the Service Regulations and Article VII(1) of theblnal's Statute.
Indeed, according to the Tribunal's case law, aplainant cannot
challenge a rule of general application unlesswand it is applied in
a manner prejudicial to her or him. The EPO addsahly employees
recruited as of 1 January 2009 are affiliated eéortew pension scheme
and the salary savings plan. Since that is natdke of the complainants,
they have no cause of action with respect to amwssiCA/D 12/08,
13/08, 17/08 and 18/08.

With respect to decisions CA/D 25/07 and CA/D 15i16ubmits
that the complaints filed by Messrs d. I. T. anddvk irreceivable as
they have failed to exhaust internal means of m=dréhe EPO also
submits that the claim put forward by the complatean the A. S.
case in relation to Article 10 of the new Pensiehe3ne Regulations
is irreceivable for failure to exhaust internal esdies, given that it is
raised for the first time before the Tribunal. Maver, the Tribunal is
not competent to refer the matter to the ECJ.

The EPO contends that Mr T., in his capacity asff sta
representative cannot act on behalf of all emplyedether recruited
before or after 1 January 2009, because the dgippeal is an individual
right.

On the merits the EPO denies any breach of acquiggus,
explaining that employees and pensioners will cwdito receive
compensation for the national taxation of their gp@ns, except for
those affiliated to the new pension scheme andysakavings plan.
Pensioners continue to receive the same amourdgropensation, net
of internal tax. In the EPO’s view, the complairsah&ve no right with
respect to the financing of the partial compensabyg the Member
States instead of the EPO. The conditions of ennpdoy of permanent
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employees are governed by the Service Regulatioms Rension

Regulations and implementing rules, not by a cehttad contract law.
The recruitment of employees derives from the tei&d decision of
the EPO to appoint a candidate as an employee handrom the

acceptance of the job offer by the selected catslidianployees have
acquired rights only with respect to the terms mpeyment that can
objectively be identified as essential.

With respect to the allegation of unequal treatménindicates
that the principle of equal treatment does not nthanall staff should
be subject to identical rules. In light of the pipie of acquired rights,
a distinction was made between employees depermdirteir date of
recruitment. Concerning decision CA/D 18/08, theOERdicates that
particular terms of employment are justified forc®iPresidents and
Principal Directors because it is necessary to ladivactive conditions
for the most senior positions at the EPO in vievthef limited duration
of their contracts. Thus, there is no violationtloé first rule of the
Noblemaire principle, which is to ensure equal frywork of equal
value.

The EPO submits that the complainant had not peavel/iidence
of the alleged conflict of interest on the parthad consultant. The direct
placement was justified by the time line availatdeset up the new
system. Comparisons with other firms were made. HR® specifies
that the consultant merely provided consultancyises, it was not in
charge of running the tender procedure and setptkia bidders in
relation to the provision of services for the salsavings plan.

Concerning the alleged failure to properly consiét GAC, the
EPO asserts that the new pension scheme and #drg sakings plan
were elaborated following the applicable proceduhests view, the
Administrative Council took a prudent approachskiag the President
to initiate a new consultation procedure. Such ftawnot be considered
as a fundamental flaw that warranted quashing ¢eesions establishing
the pension scheme and the savings plan. A retreastinulment of the
new pension scheme and salary savings plan aplgitathundreds
employees having joined the EPO after 1 Januar 268uld have
been excessive.
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The EPO denies any procedural flaw in the interappeal
proceedings 1A/1/09. The procedure before the Alsp€ammittee is
adversarial and the parties had opportunities fress their views in
writing and orally. The principle of due processedmot require a
two-tier court procedure. The Administrative Colieeirrefully examined
the Appeals Committee’s report and motivated itgsitlen by indicating
in the impugned decision of 14 December 2010 tiatAdministrative
Council endorsed the argumentation developed blitsirman in a
statement on the case which was reproduced asar @mthe decision.

According to the EPO, Mr T. has not demonstratesedous
injury which would justify awarding him additionaloral damages.

With respect to the T. case, the EPO asks the fiailto order the
complainants to bear their costs and it makes ateotlaim for costs
(50 euros per manifestly irreceivable complaint) viiew of the
manifest irreceivability of 534 complaints, whickesn to originate in
the desire of the complainants’ lawyer to exertlitmal pressure”.
Such action created an enormous amount of unnegesesk for the
EPO.

Regarding the relief claimed by the complainantghie A. S.
case, the EPO submits that the Tribunal, in lightsoStatute, is not
competent to refer the matter to the ECJ, nor competent to order
the EPO to clarify Article 10 of the new Pensioih&ne Regulations.

D. In their rejoinder the complainants in the T. cagbmit that they

have a cause of action because they contest gemhecaions that

apply to them and there is a clear risk that thasitens will cause

them injury. In fact they are already prejudicedaaese of the insecurity
they face with respect to their pension entitlermeand the unequal
treatment they have incurred. They assert that theye a direct

interest in challenging decision CA/D 14/08, whicbncerns tax

adjustments of employees who are not members ohdfe pension

scheme and the salary savings plan, which is ttzsie as they were
recruited prior to 1 January 2009.

The complainants in the T. and d. I. T. cases m&que
“declaration from the Tribunal that the ImpugnedcB®ns are of no
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effect as regards either them or any other emptojreéheir situation
who entered into service with the EPO prior to tege of the
Impugned Decisions”. They also ask the Tribunaleter the issue of
the possible violation of the EU Directive to theE

The complainants in the A. S. case indicate that HPO's
objection to receivability on the grounds that tmtested decisions
are of a general nature is not pertinent in respecomplainants who
are staff representatives. They specify that therckthey made with
respect to Article 10 of the new Pension SchemeuRégns is “a
request for clarification for guidance on the iptetation of Article
10” more than a “formal claim for relief”; in theuiew, the Tribunal
is competent to do so. They also argue that the &POin law with
respect to their claim to have EU Directive 2008 referred to the
ECJ, arguing that such possibility depends on tieeogatives of the
ECJ and not on the prerogatives of the Tribunatai®d in its Statute.

E. In its surrejoinder concerning the T. case anddHeT. case, the
EPO submits that the claim for a “declaration frin@ Tribunal that the
Impugned Decisions are of no effect as regardseithem or any
other employees in their situation who enteredstétvwice of the EPO
prior to the date of the Impugned Decisions” issavrtlaim for which
internal means of redress were not exhausted.

In the A. S. case, the EPO maintains that the caimghts are not
receivable to challenge decisions of a generalreatressing that the
Tribunal in its Judgment 2953, considered that @ecular of the
President that gave effect to the 2008 AdministeatCouncil’'s
decision was of a general application and not divitual decision.
The Tribunal considered that the complaint was featly irreceivable.

F. In their additional submissions the complainantthim A. S. case
acknowledge that a general decision cannot beeartgdld unless and
until a specific right is directly infringed. Buipn their view, the

“Circular” can be challenged if the complainants chow that their
rights as staff representatives were directly bredc
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CONSIDERATIONS

1. On 21 October 2008, the Administrative Council addpa
number of decisions: CA/D 12/08, CA/D 13/08, CA/DA8, CA/D 17/08
and CA/D 18/08 (collectively referred to as the dbetr 2008 decisions).
These decisions implemented a New Pension ScheiR8)(Mith a
corresponding Salary Savings Plan (SSP) applidalbihew employees
taking up their duties with the EPO on or afterahuary 2009 and
provided for lump-sum payments as partial compémsator the
national taxation of pensions.

2. The October 2008 decisions spawned a multitudetefrial
appeals to the Administrative Council and the Plersi. As all of
these appeals concerned decisions of the Admitigr&ouncil, they
were referred to the Appeals Committee of the Adstiative Council
(Appeals Committee) for an opinion. In its 6 OctoB810 opinion,
the Appeals Committee recommended that the appeatdlowed in
part. The Appeals Committee found that the apgealsiation to each
of the decisions were admissible. It recommended the appeals
against decisions CA/D 12/08, CA/D 13/08, CA/D B4éhd CA/D 17/08
be allowed to the extent specified in its opiniow dhat the appeals
against decision CA/D 18/08 be dismissed.

3.  On 14 December 2010, the Administrative Councimiksed
the appeals as irreceivable and unfounded witlexiseption of a claim
in relation to a flawed consultation with the Gehédvisory Committee
(GAC). The Administrative Council mandated the Rlast to return to
the Council with a new set of proposals followingew consultation
with the GAC. As well, the Administrative Counciuthorized the
President, in the interim, to continue to apply dieeisions. This is the
impugned decision.

4. Subsequently, numerous complaints were filed wthb t
Tribunal that, in turn, gave rise to applicatios the joinder of a
number of the complaints, applications to intervand the filing of
an amicus curiae brief. These complaints include those submitted in
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Tribunal files AT 5-2825 (the “Ka. case”); AT 5-282(the “Ke.
case”); AT 5-3093 (the “A. S. case”); AT 5-31324thT. case”); and
AT 5-3133 (the “d. I. T. case”).

5. At this point, a summary of the Administrative Caiin
decisions relevant to the present discussion tegetith an overview
of the above complaints will help situate the poss taken by the
parties. For the purpose of providing additionaiteat, the following
summary includes decisions that are not contesteldei above noted
files:

«  Decision CA/D 10/01 — The Administrative Councibated a new
specimen contract for Principal Directors. Arti&i@) of the new
specimen contract reduced the vesting period fasipes under
Article 7 of the Pension Scheme Regulations from te five
years.

» Decision CA/D 2/06 — The Administrative Council amded the
specimen contract for Vice-Presidents. Article 6 tbé new
specimen contract increased the maximum rate ofptresion
provided under Article 10(2) of the Pension Schddegulations
to 80 per cent.

« Decision CA/D 18/07 — The Administrative Counciingihated
the tax adjustment provided under Article 42 of fRension
Scheme Regulations for employees taking up thaiesliwith the
EPO on or after 1 January 2009. The decision glsecised that
the rights of persons receiving EPO pensions othen EPO’s
service before 1 January 2009 were not affectetthdogecision.

« Decision CA/D 25/07 — The Administrative Counciingihated
the Member States’ obligation to fund the tax aient
provided under Article 42 of the Pension SchemeuReipns by
deleting Implementing Rule 42/6.

« Decision CA/D 12/08 — The Administrative Counciloated the
New Pension Scheme Regulations and the ImplemeRitihgs to
the New Pension Scheme Regulations applicable tologees
taking up their duties on or after 1 January 2009.

13
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14

Decision CA/D 13/08 — The Administrative Council emded

Article 65 of the Service Regulations by addingagaaph 3 and
adopted an implementing rule to paragraph 3 raggiemployees
taking up their duties on or after 1 January 2@D$®drticipate in
the SSP.

Decision CA/D 14/08 — The Administrative Councilopted a
Regulation on lump-sum payments as partial compenstor the

national taxation of pensions applicable to recifsieof pensions
under the Pension Scheme Regulations who took eip diaties

before 1 January 2009. The Regulation supersedederd?2 of

the Pension Scheme Regulations and its implementieg.

Decision CA/D 17/08 — The Administrative Council opted
corresponding amendments to the Service Regulatiomd
implementing rules to reflect the adoption of thENand SSP.
The decision also amended Article 3(1) of the RenScheme
Regulations and adopted a transitional provisioregung the rate
of contributions for employees recruited beforaduhry 2009.
Decision CA/D 18/08 — The Administrative Council oatkd
corresponding amendments to the specimen contfactgice-
Presidents, Principal Directors and contract staffreflect the
adoption of the NPS and SSP.

Decision CA/D 32/08 — The Administrative Council emded
Article 3 of the Regulation on Internal Tax for tBenefit of the
EPO to provide that the partial compensation fdional taxation
received from the EPO would be subject to intetasl

Decision CA/D 15/10 — The Administrative Councileracted
Article 6 to the specimen contract for Vice-Prenideafter its
decision in CA/D 2/06 was set aside by the Tribuaticle 6
increased the maximum rate of pension under ArfiiR) of the
applicable Pension Scheme Regulations for Viceieats. The
Administrative Council also amended the Annex ® specimen
contract to stipulate that the cost of pensionssalibe limits set
by Article 10(2) of the applicable Pension Scheregurations
would be borne by the EPO and not charged to tlseike Fund
for Pensions and Social Security.
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« Decision CA/D 9/11 — The Administrative Councilreinated the
provision in the specimen contract for Vice-Prestdehat raised
the maximum rate of pension under Article 10(2) tbie
applicable Pension Scheme Regulations.

6. Turning to the complaints, Mr Ka. and Mr Ke. joindte
EPO prior to January 2009. At the time they filée@it respective
internal appeals, Mr Ka. was a serving official avid Ke. was a
retiree and pension recipient. In their respectheenplaints, they
contest the validity of decisions CA/D 18/07 and/DAR5/07. As an
aside, it is noted that Mr Ka. is also a complainanhe T. case.

7. The eleven complainants in the A. S. case are staff
representatives in either The Hague or Munich amitgbtheir
complaints in that capacity. They challenge thefl&vess of four of the
five October 2008 decisions, they do not contestsim CA/D 14/08.
Although the complainants signed and filed indigbcomplaint forms
with the Tribunal, only one brief together with thepporting evidence
was filed for these eleven complaints.

8. In the T. case, the named complainants (referredstthe
“lead complainants” in the brief) together with 8%&lditional
complainants are employees and former employed¢beoEPO hired
prior to 1 January 2009. Mr T. was the Chairmarthef EPO Staff
Committee and brings his complaint in his persaragdacity and in
his capacity as a staff representative. Mr Ka. &indT. are serving
employees hired before January 2009. Mr G. reiime2006 and is a
pension recipient. These complainants challengdathtilness of the
five October 2008 decisions. One of the 853 adwificcomplainants
appears to be the recipient of a survivor's pensimin the A. S.
case, all of the complainants signed and filedviddial complaint
forms, however, only one brief together with th@marting evidence
was filed for all of the complaints.

9. Inthe d. I. T. case, Mr M. is also a complainartie two
complainants were hired prior to January 2009 aited ftheir
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complaints in both their personal and staff repredive capacities.
In their brief, they claim that a “group of 850 ethcomplainants
have formally joined this Complaint”. This assenmti® incorrect as
evidenced by the applications for joinder in thec@ise that will be
dealt with below. According to their respective qaint forms they
challenge the October 2008 decisions. However, invitheir brief
they state that they also contest decisions CA/D7225and
CA/D 15/10. This will be discussed below. As in theand A. S.
cases only one brief and supporting evidence wed for the two
complaints.

10. Turning to the applications for joinder, it is wskttled that
complaints may be joined if they raise the samaessof law and
the material facts upon which the claims rest heedame such that
the Tribunal can deliver a single ruling (see Juelgi® 657, under 1,
and 1541, under 3). The parties agree that the leamp in the T.,
A. S. and de la T. cases should be joined. Whieetlare procedural
irregularities in these case files that will be theject of comment
below, as the above conditions for joinder are rtiedy are joined.
The complainants in the T. and d. I. T. cases afgay for joinder
with the complaints filed by Mr Ka. and Mr Ke. Theybmit that the
two decisions at issue in the complaints filed by K&. and Mr Ke.
are closely related to the decisions being chadldngn their
complaints and that it would be impossible to adeisthem separately
from the October 2008 decisions. This applicat®mejected. Despite
the fact that the complaints filed by Mr Ka. and Me. share a
contextual background with the other complaintsytimpugn different
decisions and raise distinct issues of fact and kweordingly, they
are not joined.

11. As aresult of the joinder of the complaints in TheA. S. and
d. I. T. cases, the decisions at issue in this rhedgj are the October
2008 decisions (CA/D 12/08, CA/D 13/08, CA/D 14/@3A/D 17/08,
CA/D 18/08) and decisions CA/D 25/07 and CA/D 15/10he
complaints against these decisions filed by comglats in their
respective personal capacities will be dealt witbt.fIt appears that
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there are 859 complaints, 857 in the T. case aondriwd. |. T. case, in
this category.

12. In the T. case, the EPO claims that 434 of the ¢aimgnts
did not file internal appeals against any of thevabdecisions and,
therefore, their complaints are entirely irreceeafdr the failure to
exhaust the internal means of redress as requyrétttizie VIl of the
Tribunal's Statute. According to the EPO, an addal 100 complainants
only filed internal appeals against decision CA/08 and 19
complainants only filed internal appeals againstisien CA/D 18/08.
The EPO submits that the complaints of these cangpits in relation to
the other four October 2008 decisions are irredsevéor the failure
to exhaust the internal means of redress.

13. In the d. I. T. case, the EPO submits that as the t
complainants have not exhausted the internal mefmsdress with
respect to decisions CA/D 25/07 and CA/D 15/10 rtleamplaints
challenging these two decisions are irreceivable.

14. The EPO also identifies a number of complainante wiw
advance claims for relief before the Tribunal tate not put forward
during their respective internal appeals. It isuadjthat those claims
are irreceivable. It is convenient to deal withsthast point at this
juncture. The claims for relief in a complaint déihe remedies sought
in the event the complainant is successful or @lirtsuccessful in the
prosecution of the complaint. Given the evolutidra@ase over time,
some remedies initially sought in the internal agbpmight not be
pursued in a complaint and other claims for reliedy arise, for
example, from the final decision itself that couldt have been
contemplated at the time the internal appeal wed.fFor the purpose
of the present judgment a consideration of theuonstances under
which the Tribunal will consider a claim for reliebt advanced in the
internal appeal process is unnecessary. Suffimesty that it is not a
matter of receivability in relation to the compliitself.
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15. The complainants acknowledge that the internal algpe
process must be exhausted before a complaint mayedewith the
Tribunal and add that in the present case “thenateappeals have in
fact been exhausted”. They point out that someB&8aff members
filed internal appeals against the contested dawisi- decisions that
affect all staff members. As well, they note thadmly requires one
complaint out of the more than 850 complaints ttaate been filed for
the appeal to succeed. In these circumstancegytiestion the EPO’s
purpose in raising the question of receivabilitgdxh on the failure to
exhaust the internal means of redress. The congpitirequest, that
“[iIn this unique situation the Tribunal [...] waivthe requirement to
exhaust the internal appeals procedure for thosaplzonants who
did not exhaust it (most did), because it is clémt the procedure
would not have yielded any results”.

16. Regarding this request, it is observed that theuhal has,
in certain circumstances, “deemed” that the intlemmgans of resisting
a decision have been exhausted. However, as treustibn of the
internal means of resisting a decision is a statytonandated
requirement of receivability, it is beyond the Tnial's competence to
waive it. It follows, in the present case, thatlle extent a complaint
involves a decision in relation to which the conmpdeat has not
exhausted the internal means of redress (identifiethe EPO in its
brief and set out above) the claim against thaisd®ctis irreceivable.

17. In the d. I. T. case, the complaints against dectsi
CA/D 25/07 and CA/D 15/10 are problematic for a ivemof reasons.
In their respective complaint forms, the complatsaonly impugn the
Council's 14 December 2010 decision regarding tltoker 2008
Administrative Council decisions and it is onlythreir brief that they
also challenge these two decisions. In additiainédfact that these are
not properly filed complaints, as neither of thenptainants brought
internal appeals against decision CA/D 25/07 theyehnot exhausted
their internal means of redress and their comaighinst this decision
are irreceivable. As to decision CA/D 15/10, only 8 I. T. filed an
internal appeal against this decision. As Mr M. didt bring an
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internal appeal, his complaint against this denis®irreceivable for
failure to exhaust the internal means of redress.

18. Returning to Mr d. I. T.’s internal appeal, thissaay way of
an 11 November 2010 letter to the Chairman of tleniistrative
Council that he claims was for consideration at Awkministrative
Council's 14 December 2010 meeting. At this points convenient
to note that Mr de la T. filed his complaint withet Tribunal on 7
March 2011. He takes the position that since herfeadeceived any
communication from the Administrative Council as of
14 February 2011 his appeal was deemed to be edjgetrsuant to
Article 109(2) of the Service Regulations and adowly he had the
right to file his complaint with the Tribunal. Ak¢ EPO points out,
Mr d. I. T. filed his appeal after the deadline the Administrative
Council's 14 December 2010 meeting. In fact, aniést meeting on
29 and 30 March 2011, the Administrative Councitided that since
a number of appeals filed against decision CA/1@%ould not be
given a favourable reply they were referred toAppeals Committee
for an opinion. Thus it can be seen that the comipleas filed before
it was properly before the Administrative Counal fconsideration.
Clearly the deemed rejection upon which the complat relies was
not engaged in these circumstances and the corhjdaimeceivable
as the internal means of redress have not beerustdua It is also
observed that the decision in CA/D 15/10 increagimg maximum
rate of pension for Vice-Presidents was subsequetitninated by
decision CA/D 9/11. Accordingly, the challenge toecidion
CA/D 15/10 would be moot in any event. Decision DAS/10 will
be the subject of further comment below.

19. One further observation is necessary regarding soeci
CA/D 14/08. Some of the complainants in the T. casly lodged
internal appeals against this decision and onllerhged the wording
of the modification to Article 42 of the Pensionh®me Regulations.
Those appellants believed that the new text aledizhe payment of
the tax adjustment to the survivors and dependehts pensioner.
When these internal appeals were placed beforeAtiministrative
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Council, the Council acknowledged that the probleas due to faulty
drafting, allowed the appeals without a referraht Appeals Committee
and amended the text in decision CA/D 15/09. Tlessaplaints are
without object and thus irreceivable.

20. The EPO submits that the remaining complaints agaire
October 2008 decisions are also irreceivable fortsasons. First, the
EPO contends that these decisions are decisioasgaheral nature
that have not been subject to individual implemigorta Therefore,
they are not appealable decisions within the megoirArticles 106(1)
and 107(1) of the Service Regulations and Article paragraph 1, of
the Tribunal's Statute. Second, the EPO claimsahbt staff members
who took up their duties as of 1 January 2009 Heetad by decisions
CA/D 12/08, CA/D 13/08, CA/D 17/08 and CA/D 18/08s all of the
complainants were recruited before 1 January 20@9, have no cause
of action as regards these decisions.

21. The complainants dispute the “distinct doctrineeakivability”
they claim the EPO tries to create. They conteatitthder Article VII of
the Tribunal's Statute, questions of receivabiitg limited to whether
the internal means of redress have been exhausgtedimpugned
decision is a final decision and the complaint ikl within the
statutory time limit. They submit that the authgrdn this issue is
Judgment 1330, where the Tribunal held that rebditya does not
depend on proving actual and certain injury, butatyethat a decision
may impair a staff person’s rights and safeguardieustaff regulations
or contract of employment. They also point out ihatudgment 1660
the Tribunal held that the complainants had a casaction and
could challenge the lawfulness of the pension rigseduced by the
organization even though the complainants could stwdw any
immediate and direct injury from the new rules. Yiaegue that the
fact a loss cannot be quantified does not mears mat real and
tangible.

22. The Tribunal considered the same receivability argot in
Judgment 3426, under 16, and rejected it for theviing reasons:
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“The complainants’ position that cause of actiomat
a question of receivability is rejected. As thebiirial stated in
Judgment 1756, under 5, ‘[tlo be receivable a camplmust
disclose a cause of action’. There are two aspeatsceivability —
the procedural aspect found in Article VII of theatBte and the
substantive aspect found in Article Il. That is,etifer the Tribunal
is competent to hear the caséone personae andratione materiae.
Framed another way, Article Il requires that a claimp must reveal
a cause of action and that the impugned decisi@nés which is
subject to challenge. Under Article Il, two threlst®omust be met
for there to be a cause of action. First, the campht must be an
official of the defendant organization or othergqmer described in
Article 1l, paragraph 6. Second, Article Il, paragh 5, requires
that a complaint ‘must relate to [a] decision ining the terms of
a staff member's appointment or the provisions lé Staff
Regulations’ (Judgment 3136, under 11).”

23. The four decisions against which the EPO argues$ tha
the complainants have no cause of action will hesicered first. As
detailed earlier, in decision CA/D 12/08 the Adrstrétive Council
adopted the New Pension Scheme Regulations andrimepiting rules
and in decision CA/D 13/08 the Administrative Coilinadopted
amendments to the Service Regulations requiringaicerstaff
members to participate in the SSP. Both decisioeskear that they
only apply to staff members taking up their dutsssof 1 January
2009. Given that the complainants were hired betbesapplicable
date, these decisions do not in any way impact tdrens and
conditions of their employment. It is also obsentbdt Judgment
1660 does not assist the complainants. In that, ¢aseorganization
made changes to the pension scheme applicablees toatmplainants
and notified them of changes to the system of deténg and paying
their pensions. The Tribunal found the notificattorbe an individual
application of the decision. In the present calse,gension scheme
at issue does not apply to the complainants. Maedkie allegations
of harm caused by the new pension scheme decidiongxample,
through the effects of “de-mixing” and the use bé tSSP funds
should the EPO become bankrupt are purely speealaimd do not
support a cause of action.
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24. Decision CA/D 17/08 also does not affect the terens
conditions of the complainants’ employment insadarit amends the
Service Regulations and Pension Scheme Regulatmomsflect the
introduction of the NPS and SSP. The complainardstention that
this decision contains provisions that relate ® ithplementation of
decision CA/D 14/08 or somehow implicates the llsup payment
as partial compensation for national taxation ishaut foundation.
Although Article 18 of the decision implementedansitional provision
regarding the rate for contributions to the pensidmeme for employees
recruited before 1 January 2009, the complainaaie hot alleged any
harm or adverse effect arising from this provisibriollows that they
have no cause of action against this decision.

25. Decision CA/D 18/08 amended the specimen contriets
Vice-Presidents, Principal Directors and ContratffSo take into
account the provisions of the NPS and SSP. The lzongmts submit
that decision CA/D 18/08 introduced more favourgi#asions for the
Vice-Presidents and Principal Directors by incnegghe maximum
rate of pension for Vice-Presidents to 80 per @ reducing the
vesting period for pensions of Principal Directdive years. They
claim that as the maximum rate of pension for stadfnbers is 70 per
cent and the vesting period for pensions is temsya¢hese provisions
are discriminatory and result in the unequal treatnaf EPO employees.
As a result, the complainants maintain that theyaatversely affected
by these provisions and that they have standingh@llenge the
decision.

26. At the outset, it is observed that none of the dampnts
claim to be Vice-Presidents or Principal Directgkscordingly, their
claims of unequal treatment must fail as they hawe¢ met the
threshold requirement to advance this plea, nantbigt they are
similarly situated in fact and in law. As well,gannot be said that this
decision affects the terms and conditions of theantracts of
employment.
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27. It must also be added that the five-year vestingogdefor
pensions of Principal Directors was adopted in 2@®1decision
CA/D 10/01 and not in decision CA/D 18/08 as themptainants
maintain. Therefore, decision CA/D 18/08 cannoinygugned on this
ground. As to the increase in the rate of pensiorvice-Presidents,
this decision was overtaken by decision CA/D 154 @dgcision taken
after the Tribunal's Judgments 2875, 2876 and 2BlGfe importantly
for the purpose of this discussion, the Administeat Council
subsequently abolished the 80 per cent maximumafafgeension for
Vice-Presidents in decision CA/D 9/11, thus remuethis ground of
attack against decision CA/D 18/08 moot.

28. As noted earlier, the EPO claims that the compdaagainst
the October 2008 decisions are irreceivable for teasons. The
second reason is that the impugned decisions argiates of a general
nature that have not been subject to individual lemmentation.
Therefore, they are not appealable decisions withén meaning of
Articles 106(1) and 107(1) of the Service Regulaiand Article VII,
paragraph 1, of the Tribunal’s Statute.

29. In summary, the complainants submit that the impdgn
decisions are not of a general nature becausevthey applied to all
the complainants. Citing Judgment 2129, they arth® when
impugning an individual decision that concerns affsinember
directly, the latter may challenge the lawfulnesarty general measure.
They point to the absurdity of having to challenggch pension
payment as it is received and having to wait ustinetime in the
future to challenge the decisions. They also cahtkat when a general
decision taking the form of a rule is challengeis ibnly necessary to
show that there is a risk that the implementatibrihe rule would
cause injury for the complainant to have a causeadaion (see
Judgment 1618, under 7).

30. In light of the earlier analysis, it is only necassto consider
these submissions in relation to the adoption gisten CA/D 14/08 of
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the lump-sum payments as partial compensation lier national
taxation of pensions for those employees hiredreefaJanuary 2009.

31. The Tribunal’'s case law is clear that “a complatnzannot
attack a rule of general application unless and itrit applied in a
manner prejudicial to [the complainant]” (see Judgtr?953, under 2).
And, it is equally clear that a complainant mayliemge the lawfulness
of a general decision forming the legal basis efitidividual decision
which the complainant is seeking to have quashael Jadgment 2793,
under 13, and Judgment 3428, under 11, and thenglg cited therein).

32. The complainants contend that they have a dirdetrdst
in decision CA/D 14/08 because it concerns the adjistments of
employees recruited before 1 January 2009. It do¢dollow from
the fact that a complainant has an interest edirect or otherwise in
a decision that the decision has been applieddaactmplainant and
that it has been applied in a manner prejudiciaihts complainant.
The fundamental flaw in the complainants’ respecpwsitions is that
none of them claim as a fact to be in receipt af thmp-sum
compensation. In these circumstances, it cannaalmkthat decision
CA/D 14/08 has been applied to any of the comphisa

33. The complainants nonetheless maintain that theye rav
cause of action. This appears to stem, in largesareaby reference
to one of the decisions at issue in complaintsl fig Mr Ka. and Mr
Ke., namely, decision CA/D 25/07. The complainaubmit that for
employees hired before 1 January 2009, decision DR&/O7
abolished “the pre-existing liability of the membstates to make the
payments referred to in CA/D 18/07”. They claimtttfas creates an
enormous extra financial liability that prior toetlllecision was borne
by the Member States and increases the financéd fior EPO
employees. They maintain that decision CA/D 14/08dthe same
thing and provides for the amount of the taxatiompensation to be
calculated and paid by the EPO. This assertioritisout merit. As set
out above, decision CA/D 14/08 established the ksmmp payment
as partial compensation for the national taxatiénpensions for
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employees recruited before 1 January 2009 and seqet Article 42
of the Pension Scheme Regulations. This decisiaroisn any way
related to the earlier decision to transfer tharial burden for the
payment of the tax adjustment from the Member Stadethe EPO.
And, the negative consequences flowing from itarfy, cannot be
attributed to decision CA/D 14/08. As to the allegejury flowing
from the double taxation on the lump-sum paymehis, amounts to
no more than conjecture at this time. The Tribueaplained in
Judgment 3168, under 9, where a “complainant hiasl f'm demonstrate
that the contested administrative actions haveezhhin any injury to
his health, financially or otherwise, or that itliable to cause him
injury, the complainant does not have a cause diordc The
complainants have not shown that the decisionsakeiias or is liable
to cause them injury, therefore, they have notbéisteed a cause of
action. It must also be observed that the comphagaeliance on the
alleged unlawfulness of decision CA/D 25/07 is diguaithout merit.
As the complaints in the Ka. case against thissitati have been
dismissed and the attempted complaints in the @. tase will be
dismissed for failure to exhaust the internal meahsedress, the
decision remains unchallenged.

34. The Tribunal concludes that as decision CA/D 14188 not
been individually implemented and the complaindrage not shown
a cause of action, the complaints against thissaecivill be dismissed.

35. As concerns the complaints brought by staff memiers
their respective staff representative capacittes,determinative issue
centres on the nature of the contested decisiondudigment 1451,
under 20, and later in Judgment 1618, under 5Ttitunal drew a
distinction between “a general decision setting thgt arrangements
governing pay or other conditions of service” tttake the form of
individual implementing decisions” that each empgleymay later
challenge and those decisions that do not givetdasienplementing
decisions and involve matters of common conceralltgtaff. In the
latter case a challenge to the general decisiom $taff representative
may be receivable.
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36. However, in the present case, it is clear thatdhwetested
decisions are decisions of general application esibjo individual
implementation. Until a decision of general apglarais implemented
it cannot be said to have been applied in a prejaidinanner to a staff
member and, consequently, as has been consistesitly cannot be
attacked (see Judgment 2822, under 6, citing Juaigif52). The
fact of filing their complaints in their staff regsentative capacities
does not overcome the fact of the nature of thdested decisions
being ones of general application that at the nadtéme had not
been implemented. Accordingly, the complaints fileg the staff
members in their representative capacities aredivable.

37. The complainants request oral hearings. The comguhés
submit that a hearing would be appropriate becthesessues are very
complex, that interest on the part of the EPO staffignificant, and
there is a real need to defuse staff anger ovex mhmatter. The
complainants submit that they are aware that aesidor a hearing is
exceptional, but given the magnitude of the inteneghis case, an
exceptional course of action is warranted. Theigwirbriefs reflect
the enormous interest in the subject matter ofcthraplaints and the
upheaval surrounding the introduction of the NP8welver, despite
the complexity of the case, the parties have haplewpportunity to
state their respective cases and to respond tartigments of the
opposing party. Given that the complaints largaty ton questions of
law that have been fully addressed in the pleadiagsl that the
complainants have not identified any additionallenice or witnesses
that could assist in the resolution of the issties, request for oral
hearings is rejected.

38. Numerous applications to intervene were filed witte
Tribunal. As all the complaints will be dismissede applications to
intervene will also be dismissed.

39. The EPO seeks an award of double costs. Irt bfjithe
subject matter of the case and the importanceggénties of having
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certain issues litigated to provide some certaasythe parties move
forward, no costs are awarded.

DECISION

For the above reasons,

1. The complaints are dismissed in their entirety.
The applications to intervene are dismissed.
The EPO'’s counterclaim for costs is dismissed.

27



Judgment No. 3427

In witness of this judgment, adopted on 6 NovemBéd4,
Mr Giuseppe Barbagallo, President of the Tribuhdg, Dolores M.
Hansen, Judge, and Mr Patrick Frydman, Judge, lspw, as do |,
DraZzen Petrovi, Registrar.

Delivered in public in Geneva on 11 February 2015.

GIUSEPPEBARBAGALLO

DOLORESM. HANSEN
PATRICK FRYDMAN

DRAZEN PETROVIC

ANNEX: List of the 853 other complainants in alpktical
order pmitted here, but available in the original)
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